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The  Editors  have  endeavoured  in  this  work  to  place  before 
the  profession,  in  as  convenient  and  concise  a  form  as  possible, 
an  annotated  collection  of  the  various  Statutes  and  Rules 
relating  to  the  procedure  of  the  Supreme  Court  in  its  Common 
Law  Jurisdiction. 

It  is  now  several  years  since  Mr.  Pilcher's  very  useful 
edition  of  the  Common  Law  Procedure  Acts  was  published. 
Since  then,  those  Acts  have  been  consolidated,  new  enactments 
relating  to  practice  have  become  law,  new  Rules  brought  into 
force ;  finally,  the  whole  of  the  Rules  have  been  consolidated  ; 
and  the  cases  in  our  own  Courts  on  practice  have  so  multiplied 
that  it  became  evident  a  new  work  on  the  subject  was  urgently 
needed  by  the  profession. 

Before  the  work  of  consolidation  was  determined  upon, 
Mr.  Rolin,  one  of  the  present  Editors,  and  Mr.  Ferguson,  also 
of  the  Bar,  began  to  prepare  an  Annotated  Collection  of  the 
Statutes  and  Rules  on  the  subject,  but  this  was  delayed 
owing    to    the  announcement    of    the    proposed    consolidation. 

N  Mr.    Ferguson,    subsequently,    owing     to   the    pressure   of  other 

business,    found    it    impossible   to    give    up  the   time    necessary 

'"  ^  for  the  preparation  of  a  work  of  this  nature.  The  present 
Editors  then  undertook  the  work. 

.As  in    Mr.  Pilcher's  edition  of  the   Common   Law  Procedure 
Acts,   the  notes   to   the    English   Acts   contained   in    Mr.   Day's 
N^  book  have  been  in  part  reprinted.     On  many  subjects,  however, 

^  such    as    New  Trial,   Discovery  and   Inspection,  Attachment  of 

Debts,  Privy  Council  Appeals,  and  others,  the  cases  in  our  own 
Courts  are  so  numerous  and  exhaustive  that  it  has  been 
thought  sufficient  to  confine  the  notes  to  those  cases  and  the 
\'  later  English  decisions. 

The  Editors  desire  to  express  their  acknowledgment  of  the 
assistance  rendered  them  in  the  revision  of  the  proofs  and 
otherwise  by  Mr.  C.  A.  White,  Barrister-at-Law. 

T.  ROLIN. 
ft  :>1  1  R  *>  ^^^'  ^'  ^^^^  INNES. 
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199,  line  19  from  bottom — Omit  '*  and  Cotnmander  in  Chief.", 

237,  line  20  from  bottom— For  **  Casel"  rea<l  "  Ciwe/." 

240,  line  33- For  **  Dobhr*"  read  "  Dabbs," 

327,  line  19  from  bottom — For  "  Beiiang"  read  '*  Bonany.'^ 

403,  line  8— For  "  do  "  read  **  did,"  and  add,  **  hut  see  note  H.  185." 


REGISTRATION    OF    FIRMS    ACT. 


By  the  *' Registration  of  Firms  Act  1902,"  any  firm  or  person  carrying  on 
business  in  New  South  Wales  under  any  firm -name  must  register  their  or  his 
firm  name  and  the  full  names  of  the  person  or  persons  carrying  on  the  business. 
By  ss.  1 1  and  12  it  is  provided  : — 

11.  (I)  Where  any  firm  or  person  by  this  Act  required  to  send  or 
deliver  any  statement  to  the  Registrar-General  has  therein  made  default, 
and  during  such  default  commences  any  suit  or  action  in  any  court  in  the 
firm-name  or  for  a  cause  of  action  arising  out  of  any  dealing  by  such  firm 
or  person  in  the  firm-name,  such  court  shall  order  the  firm  or  person  in 
default  to  send  or  deliver  to  the  Registrar-General  the  proper  statement 
as  required  by  this  Act,  and  may  stay  all  proceedings  in  the  suit  or  action 
until  the  order  be  complied  with,  or  allow  proceedings  to  be  continued  on 
an  undertaking  to  comply  with  such  onler  within  a  time  to  be  limited  by 
the  court. 

(2)  The  power  by  this  section  given  to  the  court  may  be  exercised 
by  a  Supreme  Court  Judge  in  chambers,  or  by  a  District  Court  Judge,  or 
by  a  police  or  stipendary  magistrate,  or  by  two  or  more  juHtices  sitting 
in  petty  sessions. 

12.  If  any  firm  or  person  require<l  t<j  be  registered  as  provided  in  this 
Act  shall  fail  to  register  accordingly,  all  proceedings  in  any  coui-t  of 
competent  jurisdiction  may  be  taken  and  prosecuted  against  such  firm  or 
person  in  the  name  under  which  such  firm  or  person  is  carrying  on  business, 
and  such  name  shall  for  the  purposes  of  such  proceedings  be  a  sufficient 
designation  of  such  firm  or  person  in  all  writs,  jmmmonKcs,  plaints,  and 
other  legal  documents  and  instruments  :  Provided  however  that  nothing 
in  this  section  shall  be  construed  to  exempt  any  firm  or  person  from  com- 
pliance with  any  of  the  provisions  of  this  Act. 
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THE 

COMMON  LAW  PROCEDURE  ACT, 

1899. 


Commissioner's  Note. 

Tms  Act  consolidates  the  whole  or  part  of  the  following  Acts: 

4  Vic.  No.    6, 

4  Vic.  No.  22, 

6  Vic.  No.    9, 

10  Vic  No.  M) 

12  Vic.  No.     1 , 

15  Vic.  No.    3 

16  Vic.  No.  14 

17  Vic.  No.  21 

18  Vic.  No.    6, 

20  Vic.  No.    8 

20  Vic.  No.  31 

22  Vic.  No.  18 

22  Vic.  No.  25 

24  Vic.  No.    8 

46  Vic.  No.  17 

47  Vic.  No.    7 

60  Vic.  No.  26 

TABLR 

Showing  how  the  sections  of  Acts  consolidated  have  been  dealt  with 


Section  of 

Becttou  of 

Bemarkt. 

Repealed  Acta. 

OoDtolidated  Act. 

4  Vic.   No.  6,  8.   1.. 

2 

188 

3 

189-191 

4 

192 

5 

193 

6 

194-5 

7 

196 

8 

197 

9 

198 

10 

199 

11 

200-1 

12 

202 

13 

203-4    .. 

Part   relating   to  affidavits  sworn   within 
the  jurisdiction  omitted   as  unnecesary. 

14 

205 

15 

32 
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Section  o( 

Remarks. 

Repealed  Aote. 

CkmiolidRted  Act. 

4  Vic.  No.  6.  s.  16 

33 

17 

46 

18 

47-8    .. 

Proviso  as  to  competency  of  witnesses 
omitted  as  obsolete. 

19 

39 

20 

41 

21 

44-5 

22 

206 

23 

33,  46,   188 

24 

207 

25 

25,208,269     .. 

The  part  relating  to  feigned  issues  to  be 
dealt  with  in  another  Bill. 

4  Vic.  No.  22,  s.  15. . 

108 

Part  relating  to  criminal  proceedings  to 
be  dealt  with  in  Crimes  BiU. 

23 

268 

Not  repealed ;  to  be  dealt  with  in  Supreme 
Court  BiU. 

26 

121-2 

5  Vic.  No.  9,  s.  17. . 

65,    75 

18,    19 

Repealed  by  12  Vic.  No.  1,  s.  4. 

20 

123,i24,126 

21 

To  be  dealt  with  in  a  more  general  Bill. 

22 

80 

23 

140 

24 

141 

25 

Repealed  by  Evidence  Act,  1898. 

26 

261-4' 

27 

Landlord  and  Tenant  Act,   1899,    s.   56. 

28-31 

To  be  dealt  with  in  other  Bills. 

32-37 

Repealed  by  12  Vic.  No.  1,  s.  1,  and  51  Vic. 
No.    19,  s.  2. 

38 

116,  260 

39-41 

To   be   dealt   with   in   Limitations   Bill. 

42 

160 

The  part  relating  to  feigned  issues  to  be 
dealt  with  in  another  Bill. 

10  Vic.  No.  10,  s.  15. . 

121,  123 

16 

128 

17 

125,  127 

12  Vic.  No.  1,  s.  1.. 

Repealing  section ;   not  re-enacted. 

2 

Obsolete. 

3 

259 

4 

Repealing  section  ;  not  re-enacted. 

5 

To  be  dealt  with  in  Creditors*  Remedies 
BiU. 

6 

Obsolete— See  17  Vic.  No.  21,  s.  47. 

7 

Repealed  by  16  Vic.  No.  14,  s.  1. 

8 

To  be  dealt  with  in  Equity  BiU. 

9 

Repealed  by  22  Vic.  No.  14,  s.  1. 

10 

268 

11 

Repealed  by  Auctioneers  Licensing  Act. 

15  Vic.  No.  3.  s.  9  . 

Saving  clause ;  not  re-enacted. 

10 

123,'  128 

11 

121 

16  Vic.  No.  14,  s.  6  . . 

103 

17  Vic.  No.  21,8.1  .. 

Date   of    commencement. 

2 

4 

3 

5 

4 

6 

5 

7 
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Baottonof 

SMtionof 

B^nark. 

BqiMiledActB. 

17  Vic.  No.  21.  «.  6.. 

8 

7 

9 

8 

10 

9 

11 

10 

12 

11 

13 

12 

14 

13 

16 

14 

16 

15 

17 

16 

18 

17 

19 

18 

20 

19 

21 

20 

22 

21 

23 

22 

24 

23 

26 

24 

26 

25 

27 

' 

26 

28 

27 

29 

28 

30 

29 

31 

30 

34,36 

31 

36,37 

32 

38 

33 

40 

34 

42 

35 

43,46 

36 

60 

37 

49 

38 

51 

39 

62 

40 

63 

41 

54 

42 

66 

43 

66 

44 

57 

45 

58 

46 

59 

47 

60 

48 

61 

49 

62 

50 

63 

51 

64 

52 

66 

63 

69 

54 

70 

55 

71 

56 

72 

57 

73 

58  60 

74 

61 

76 

62 

77 

63 

78 

64 

80 

66 

81 

66 

82 

67 

83 

68 

84 

69 

85 

70 

86 
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OLA  iotr-Toftfe  of  Aeta  ConsoHdated: 


Seotloii  of 
Repealed  Aote. 


.  Section  of 
Oonaolidated  Act 


Bemarka. 


17  Vic.  No.  21,8. 71-2 

73 

74 

76 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 


87 

88 

89 

90.265 

91 

92 

68 

92 

93 

94 
100 
101 

67 
130 
129 
131 
132 
110 


111 

105 

106 

107 

134 

136 

136 

137-8 

139 


144 
146 
146 
147 
148 
149 
150 
152 
163 
154 
156 
156 
167 
159 


162 

163 

164 

209 

210,  211 

212 

213 

214 

215 

216 

127 

218 

219 

220 

221 

222-3 

224 

109 


Repealing  section  ;  not  re-enacted. 


To  be  dealt  with  in  Arrest  for  Debt  Bill. 


Superseded  bv  Bankrupcty  Act,  1898. 
8.  10  (7).      ' 
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C.L.P.  Act— Tofefe  of  Acta  Consolidated. 


BeoUoQof 

Section  of 

Repealed  Acta. 

CoMoIldatedAot. 

Benuurki. 

17VicJ^o.21,s.l34.. 

225 

135 

226 

136 

227 

137 

228 

138 

229 

139 

230 

140 

231 

141 

232 

142 

233 

143 

234 

144 

235 

145 

236 

146 

237 

147 

238 

148 

239 

149 

240 

150 

241 

151 

242 

152 

243 

153 

244 

154 

245 

155 

246 

156 

247 

157 

248 

158 

133 

159 

249 

iC;(>-16S 

Landlord  and  Tenant  Act,  1899,  ss.  7-14. 

H59, 170 

G)nveyancing  and  Law  of  Property  Act 
1898,  ss.  106,  107. 

171 

250 

172 

260 

173 
174 
175 
176 

18  Vic.  No.  6,  s.  1.. 
2 
3 

20  Vic.  No.  8.  s.  1 . . 
2 
3 

20  Vic.  No.  31,  ss.  1-8 

9 
10 

11-15 
16 
17 
18 
19 
20 

21,22 
23 
24 
25 
26 
27 
28 
29 


268 
270 


32,  188 

188 


121 
266 


112 


161 
79 
255 
256 
257 
258 
102 
104 

180* 
181 
182 
183 


Superseded  ))y  22  Vic.  No.  18,  ss.  100, 1. 

Short  title. 

Reviving  section  ;   not  re-enacted* 

Repealing  section ;  not  re-enacted 


Repealed  by  24  Vic.  No.  16,  s.  1 ,  and  31 
Vic.  No.  15.  s.  17. 

To  be  dealt  with  in  Oaths  BDl. 

Evidence  Act,  1898,  ss.  53,  54,  55,  35,36. 


To  be  dealt  with  in  Jury  Bill, 
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Section  of 

Section  of 

Bemarks. 

Repealed  Acts. 

Oonaolidated  Act. 

20  Vic.  No.  31,  s.  30 

184 

31 

185 

32 

186 

33 

187 

34 

165 

35 

166 

36 

167 

37 

168 

38 

169-70 

39 

171 

40 

172 

41 

173 

42 

174 

43 

175 

44 

176 

45 

177 

46 

178 

47 

179 

48 

95 

49 

96 

50 

97 

61 

98 

52 

99 

53-4 

To   be  dealt    with  in   Bills  dealing  with 
Actions    on    Bills,    of    Exchange    and 
Arrest  for  Debt  respectively 

55 

151 

56 

158 

57 

251 

58 

113 

59 

114 

60 

115 

61 

268 

62-63 

Gommencement  and  Short  title. 

22  Vic.  No.  18,  s.  98. . 

117-9 

100-1 

267 

22  Vic.  No.  25,  s.  2 

117 

24  Vic.  No.  8.  s.  1.. 

142 

2 

143 

46  Vic.  No.  17,  s.  453.. 

252 

454 

253 

455 

254 

47  Vic.  No.  7,  8.  3. . 

120 

60  Vic.  No.  26,  s.  1.. 

To  be  dealt  with  in  Defamation  Bill. 

2 

8b' 

Not  repealed  as  it  applies  to  proceeding! 
in  other  Courts.     To  be  dealt  with  in 
Defamation  Bill. 
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C.L.P*  Act, 

ACT  No.  XXI.,  1899.  ^•*- 

An  Act  to  consolidate  the  enactments  relating  to  the 
process,  practice,  and  mode  of  pleading  at  law  in  the 
Supreme   Court.      [Assented   to   20th   November, 

1899.J 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

PART  I. 

Preliminary. 

1.  This  Act  may  be  cited  as  the  "  Common  Law  Procedure  ||i°i2^,^f*  •"** 
Act,  1899,"  and  is  divided  into  parts,  as  follows  : — 

PART  L— Preliminary.— ss.  1-3. 

PART  II.— Writ  of  summons.— ss.  4-24. 

PART  III. — Appearance  and  proceedings  in  default  of 

APPEARANCE. — ^SS.    25-33. 

PART  IV.— Joinder  of  parties.— ss.  34-48. 
PART  v.— Joinder  of  causes  of  action.— ss.  49-50. 
PART  VI.— Determination  of  questions  raised  by  con- 
sent WITHOUT  PLEADING.— ss.  51-57, 

PART  VII.— Pleading.— ss.  58-101. 

PART  VIII.— Discovery  and  inspection,  and  notices ^to 

ADBflT  AND  PRODUCE.— SS.   102-107. 

PART  IX.— Change  of  venue.— ss.  108-109. 
PART  X.— Countermand  of  trial,  or  default   in   pro- 
ceeding THERETO.— ss.  110-111. 
PART  XL— Proceedings  at  the  trial.— ss.  112-116. 
PART  XII.— Remitting  issues  and  inquiries  to  subordi- 

NATE  tribunals.— ss.  117-129. 

PART  XIII.— Judgment  and  execution.— ss.  130-139. 

PART  XIV.— Interest  and  damages  in  the  nature  of 
interest.— ss.  140-143. 

PART  XV.— Revivor,  scire  facias,  &c.— ss.  144-151. 

PART  XVI.— Death  or  MARRIAGE  of  parties.— ss.  152-159. 

PART  XVII.— New  trial,  arrest  of  judgment,  and  judg- 
ment NON  obstante  veredicto.— ss.  160-164. 

PART  XVIII. — Mandamus  and  injunction-— ss.  165-179. 

PART  XIX.— Attachment  of  debts.— ss.  180-187. 

Digitized  by  VjOOQIC 


8  Writ  of  Suminona. 

CJJP.  Act,        PART  XX.— Absent  defendants.— ss.  188-208. 

^  *•  PART  XXI.— Ejectment.— ss.  209-251. 

PART  XXII.— Habeas  corpus.— ss.  252-254. 

PART  XXI 1 1. —Affidavits  and  evidence.— ss.  255-258. 

PART  XXIV.— Amendment.— ss.  259-260. 

PART  XXV.— Costs.— ss.  261-267. 

PART  XXVI.— Rules  and  forms.— ss.  268-270. 

^^p<^'  2.  (1)  The  Acts  mentioned  in  the  First  Schedule  to  this 

Fisrt  Schedule,  fi^^^  ^^^  ^^  ^^le  extent  therein  expressed  hereby  repealed. 

ASfhJr?^  (2)  Every    person    appointed    under    any    enactment 

repealed.  hereby  repealed  and  holding  office  at  the  time  of  the  passing  of 

this  Act  shall  be  deemed  to  have  been  appointed  hereunder. 

^tf  AcS'h^e-  (^)  ^^^  rules  of  Court  made  under  the  authority  of  any 

by  repealed.       enactment  hereby  repealed,  or  applicable    to   any  proceedings 

thereunder,  and  being  in  force  at  the  time  of  the  passing  of  this 

Act  shall  be  deemed  to  have  been  made  under  the  authority  of, 

and  shall  apply  to  proceedings  under,  this  Act. 

(4)  Wherein     any  such  rule  reference  is  made  to  the 
provisions  of  any  enactment  repealed  and  re-enacted  with  or 
without  modification  by  this  Act,  such  rule  shall  be  read  as  if  the 
reference  had  been  to  the  provisions  so  re-enacted. 
Interpretation.  3,  In  this  Act,  unlcss  the  contcxt  or  subject  matter  other- 

wise indicates  or  requires, — 

"  Court "  means  the  Supreme  Court  of  New  South  Wales. 
"  J^^^gc  "  means  a  Judge  of  the  Court. 
"  Prescribed  "  means  prescribed  by  Rules  of  Court. 
"  Property  "  in  Part  XX  includes  land,  money,  securities  for 
money,   chattels,    bill^!.    bonds,    and    other   property   of 
whatsoever  nature. 


PART  II. 
Writ  of  summons. 


Personal  acUons  4.  (1)  Every  pcrsonal  action  brought  in  the  Court,  if  the 

^rwithS^  defendant  is  residing  or  supposed  to  reside  within  the  jurisdiction 
jurisdicUon.  of  the  Court,  shall  be  commenced  by  writ  of  summons  in  the 
i7^vic  No.  21,    Form  No.  1  contained  in  the  Second  Schedule  to  this  Act. 

(2)  In  every  such  writ  and  in  every  copy  thereof  shall 
be  mentioned  the  place  of  the  residence  or  supposed  residence  of 
the  defendant,  or  wherein  the  defendant  is  or  is  supposed  to  be. 

(3)  Such  writ  shall  be  issued  by  the  prothonotary  or 
such  other  officer  as  the  Court  directs. 

Personal  action. — The  use  of  the  term  personal  action  had  the  eflfect  ot  excluding 
from  the  operation  of  this  and  other  sections,  actions  of  right  of  dower,  dower  and  ([uare 
impedit,  which  are  real  actions,  but  which  are  now  practically  obsolete 

Shall  be  commenced  by  writ  of  Bommons. — A  writ  must  issue  before  the  exe- 
cution of  a  warrant  of  attorney  :  Want  v.  Milne,  (1871)  11  S.C.R.  49  ;  Pennington 
V.  Manby,  (1862)  1  S.C.R.  349. 

The  Statute  prescribes  the  making  of  certain  endorsements  on  the  writ :  see 
sections  8,  10  and  24 Jpost), 
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Writ  of  Summons.  *  9 

In  the  FoFm  Mo.  1;  oonUined  in  the  Second  Sohednle  to  thli  Aot.~The  writ  XLL.P.  Aet, 
of  summons  must  be  in  the  above  form,  though  the  omission  to  insert  in,  or  indorse  on  ||^  f^ 
it,  any  of  the  matters  required  to  be  so  inserted  or  indorsed  will  not  make  the  writ  void, 
but  only  subject  the  plaintiff  to  have  it  set  aside  as  irregular,  or  amended  at  his  cost 
(s.  20,  post),  and  the  use  of  Forms  3  or  4  by  mistake  is  amendable  :  s.  21.  Under 
the  former  (English)  practice  a  writ  commanding  the  defendant  to  enter  an  appear- 
ance *  in  our  Court  of  at  Westminster  *  was  set  aside  although  it  was  tested  in  the 
name  of  the  Chief  Baron  :  Stephenson  v.  Thorne,  2  D.  &  L.  230. 

It  issues  in  the  name  of  the  sovereign,  whose  Ftyle  and  title  ought  to  be  strictly 
followed  :  Hall  v.  Redin^on,  5  M.  &  W.  605  ;  and  is  directed  to  the  defendant, 
whose  christian  and  surname  ought  to  be  correctly  stated,  though  he  may  be  addressed 
by  the  name  which  he  bears  by  reputation  :  Williams  v.  Bryant,  5  M.  &  W.  447. 
Section  65  {post)  enables  parties  to  written  instrument*?  to  be  designated  by  the 
initials  or  contractions  used  by  them  in  such  instruments.^  A  peer  or  titled  person 
ought  to  be  described  by  his  proper  title  :  Wells  v.  Lord  Suffield,  5  D.  &  L.  177.  Mis- 
nomers may  be  rectified  by  an  amendment  under  a  judge's  order  at  the  cost  of  the 
plaintiff  :  s.  20  {post)  and  note. 

Where  no  defendant's  name  appeared  on  the  writ,  which  was  directed  to  "  The 
President  and  Committee  of  the  Sydnev  Mechanics  School  of  Arts,*  the  writ  was  set 
aside  :  Godfrey  v.  President,  &c,,  of  the  School  of  Arts,  (1894)  10  W.N.  146. 

The  blank  left  in  the  form  for  the  number  of  days  for  appearance  is  supplied 
by  the  Rules  :  Lazarus  v.  Stutchhury,  (1886)  2  W.N.  114  ;  on  appeal  7  N.S.W.R.  328  ; 
3  W.N.  23.    See  RR.  33,  34,  [post). 

Plaintiff  or  defendant  in  person. — For  the  necessary  proceedings  where  a  party 
sues  or  defends  in  person,  see  R.  395  {post). 

A  corporate  body  should  be  sued  by  its  corporate  name  ;  and  can  onlv  sue  by  an 
gtttQrney  :  The  Equitable  Life  Assurarice  Society  v  CM//rr7TI887)  4  W.N.  60. 

The  place  of  the  residence  or  supposed  residence  of  the  defendant.— Th^ 

place  of  the  **  residence  or  supposed  residence  "  of  the  defendant  must  be  stated.  Th^ 
omission  of  this  statement  is  an  irregularity  :  Ross  v.  Gandeil,  7  C.B.  766  ;  amendable, 
however,  under  s.  20  (j>ost).  Defendant  may  move  to  set  aside  the  writ  for  irregularity 
if  his  residence  be  wrongly  stated  :  Fink  v.  Oliver,  (188.5)  1.  W.N.  108. 

If  the  defendant  being  a  British  subject,  reside  out  of  the  jurisdiction,  the  plain* 
tiff  should  proceed  under  s.  18  (post),  or  under  the  (Commonwealth)  Service  and  Execu- 
tion of  Process  Act.  1901,  (post)  ;  unless  it  is  possible  to  serve  the  defendant  in  the 
State,  when  a  writ  under  this  section  may  he  served  and  the  defendant  treated  as 
residing  where  he  is  temporarily  resident  :  Davis  v.  Harley,  (1884)  5  N.S.W.R., 
213. 

If  the  defendant  be  within  the  jurisdiction  it  is  immaterial  where  the  cause  of 
action  arose  :  Horner  v.  Hodgson,  (1886)  3  W.N.  58.  If  the  defendant  be  out  of 
the  jurisdiction,  but  not  a  British  subject,  see  s.  19. 

Name  of  plaintiff. — The  name  of  the  plaintiff  is  also  to  be  stated  ;  but  a  writ 
cannot  be  set  aside  for  a  mere  misnomer  of  the  plaintiff  :  Walker  v.  Parkins,  2  D.  &  L. 
298  ;  but  this  may  be  amended  on  plaintiff's  application  :  Ye  Sing  v.  Lion  Insurance 
Company,  (1884)  1  W.N.  61.       . 

Addition  and  character  of  party. — The  addition  of  neither  party  is  required, 
nor  is  it  necessary  to  state  whether  the  parties  sue  or  are  sued  in  a  representative 

capacity,  as  executor,  administrator,  or  assignee.     It  is  better  not  to  do  so  : 

administrator  v. ,  1  Dowl.  97,  n.    Where  a  writ  issued  in  the  name  of  plaintiffs 

•*  as  directors  of,  fie."  the  Court  ordered  the  declaration  to  be  amended  so  as  to  cor- 
respond with  the  writ :  Thorn  v.  Berriman,  (1864)  3  S.C.R.  124.  It  may  be  desir- 
able sometimes,  however,  to  show  to  the  defendant,  by  the  writ^  either  that  the  plaintiff 
sues  or  that  he  is  himself  sued  en  autre  droit  ;  for  instance,  to  prevent  an  executor 
paying  another  creditor  :  Rees-y.  Morgan,  5  B.  &  Ad.  1035. 

The  writ  is  issued  by  the  Courtj  but  it  is  prepared  by  the  plaintiff  or  his  attorney 
who  al.so  prepares  a  prcecipe  for  it :  R.  28  (jx)st). 

The  indorsements  being  made  on  the  writ  according  to  the  ss.  8,  10  or  24,  it 
must  be  sealed  at  the  office  of  the  Court,  and  the  prcecipe  left  there.  Concurrent 
writs  may  be  issued  (s.  11,  post). 

Alteration  in  writs. — Any  alteration  in  the  writ  without  its  being  resealed  before 
service  would  render  it  void  :  Siggers  v.  Sansom,  2  Dowl.  745. 

Where  a  writ  was  issued  by  mistake  against  a  defendant  in  a  wrong  name  it  was 
held  that  it  might,  before  service,  be  corrected  and  resealed  without  altering  the 
teste :  Gibson  v.  Vorley,  7  E.  &  B.  49. 
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No  form  or  cause 
of  action  to  be 
mentioned  in 
writ. 

17  Vic  No.  21. 
S.3. 

Names  of 
defendants. 

Ibid.  s.  4. 


C.L«P«  Aoty  1]l^c  Court  has  no  power  to  alter  the  date  of  a  vn-it  of  summons  wrongly  dated 
f^  J^  by  mistake,  even  to  prevent  the  operation  of  the  Statute  of  Limitations,  unless  it  be 
to  make  the  writ  accord  with  the  praecipe  ;  and  appearance  to  a  writ  so  altered  under 
the  order  of  a  judge  at  chambers  has  been  held  no  waiver,  upon  the  ground  that  the 
writ  so  amended  was  void,  and  not  merely  irregular  :  Clarke  v.  Smith,  2  H.  &  N.  763  ; 
Kirk  V.  DUby,  6  M.  &  W.  636. 

Memorandum. — The  memorandum  required  the  writ  to  be  served  within  six  calen> 
dar  months  ;  but  see  now  R.  30  {post).  If  not  so  served,  it  must  be  renewed  in  the 
mode  pointed  out  by  s.  12  {post).  A  defendant  may  appear  to  a  writ  after  the  (six) 
months  have  expired  :  Richardson  v.  Daley,  7  Dowl.  25  ;  and  accept  service  after 
that  period  :  Coates  v.  Sandy,  9  Dowl.  381  ;  or  apply  to  set  it  aside  :  Hemp  v.  Warren, 
2  Dowl.  N.S.  758.  If  the  writ  did  not  contain  the  memorandum  formerly  required 
it  could  be  set  aside  as  irregular  :  Day  v.  Holly,  2  Dowl.  N.S.  974.  Omissions  and 
irregularities  may  now  be  amended  under  s.  20  {post). 

Prothonotary  of  such  other  officer.—By  s.  4  of  the  General  Legal  Procedure 
Act,  1902,  the  judges  may  by  rule  empower  commissioners  for  af!i(£vits  to  issue 
writs  :  see  that  Act  and  R.  29  {post). 

5.  It  shall  not  be  necessary  to  mention  any  form  or  catise 
of  action  in  any  writ  of  summons  or  in  any  notice  of  writ  of 
summons  issued  under  the  authority  of  this  Act. 

6.  Every  writ  of  summons  shall  contain  the  names  of  all 
the  defendants,  and  shall  not  contain  the  name  or  names  of  any 
defendant  or  defendants  in  more  actions  than  one. 

The  names  of  all  the  defendants,  etc— If  persons  are  joined  as  defendants 
who  are  not  liable  as  such,  the  misjoinder  may  be  rectified,  under  s.  40  {post)  at  any 
time  before,  and  even  at  the  trial ;  but  it  is  different  if  too  few  defendants  are  sued 
for  s.  42  {post)  only  enables  the  plaintiff  to  amend  the  writ  and  subsequent  proceedings 
after  a  plea  in  abatement  for  non- joinder  ;  and  the  Courts  have  decided  that  they 
cannot  amend  a  writ  bv  adding  the  name  of  the  defendant :  Goodchild  v.  Leadham, 
1  Exch.  707. 

In  the  case  of  Godfrey  v.  The  President,  &c.,  of  the  School  of  Arts  (1894)  10  W.N. 
146,  the  G)urt  set  aside  the  writ  of  summons  on  the  ground  that  no  defendants' 
names  appeared  therein. 

7.  Every  writ  of  summons  shall  bear  date  on  the  day  on 
which  the  same  is  issued,  and  shall  be  tested  in  the  name  of  the 
Chief  Justice,  or  in  case  of  a  vacancy  of  such  office  then  in  the 
name  of  the  senior  Puisne  Judge. 

Shall  bear  date. — If  dated  on  a  different  day  from  that  on  which  it  was  issued, 
the  writ  may  be  set  aside  as  irregular  ;  but  it  may  be  amended  in  this  respect  so  as 
to  correspond  in  date  with  the  prcecipe  :  Kirk  v.  Dolby,  6  M.  &  W.  636.  Except  in 
this  case  the  date  cannot  be  altered  :  Clarke  v.  Smith,  2  H.  &.  N  753.  If  it  bears  no 
date  at  all,  it  is,  if  not  a  nullity,  at  least  irregular  :  Ball  v.  Hamlet,  3  Dowl.  188  ; 
Wells  V.  Dawson,  2  Dowl.  N.S.  468.  But  if  dated  on  a  Sunday  it  is  a  nullity  :  Hanson 
v.  Shackletoriy  4  Dowl.  48  ;  and  the  Court  will  take  judicial  notice  that  the  date  of 
the  writ  fell  on  Sunday  {Id.).  The  date  may  be  stated  in  words  at  length,  or  in  figures  : 
Eyre  v.  Walsh,  6  Taunt.  333. 

And  shall  be  tested,  etc.— HiZ/,  J.,  at  Chambers,  refused  to  set  aside  a  writ 
whereon  the  christian  name  of  the  Chief  Justice  was  mis-stated :  Folkard  v.  Fitt- 
sttdjbs,  1  F.  &  F.  376. 

The  writ  should  (semble)  be  signed  by  the  officer  issuing  it  as  well  as  tested.  But 
where  the  copy  served  on  the  defendant  did  not  contain  the  date  or  the  signature 
of  the  magistrate  who  issued  the  original  writ,  it  was  held  that  the  omission  was 
an  irregularity  only,  and  that  the  defendant  could  not  take  advantage  of  it  except 
by  an  application  before  the  filing  of  the  declaration  :  Sevil  v.  Heath,  (1 877)  Knox  359. 

8.  (1)  Every  writ  of  summons  shall  be  endorsed  with  the 
name  and  place  of  abode  of  the  attorney  actually  suing  out  the 
same,  and  also  when  such  attorney  sues  out  the  same  as  agent 
for  an  attorney  in  the  country  with  the  name  and  place  of  abode 
of  such  attorney  in  the  country. 


Date  and  teste. 
Ibid.  s.  5. 


Indorsement  of 
name  and  abode 
of  attorney. 

Ibid.  s.  0. 
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(2)  If  no  attorney  is  employed  to  sue  out  the  writ,  it  C.L.P.  Aot, 
shall  be  endorsed  with  a  memorandum  expressing  that  the  same        S.  8. 
has  been  sued  out  by  the  plaintiff  in  person,  mentioning  the  city,  orof  puintiff 
town  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  in  penoD. 
number  of  the  house  of  such  plaintiff's  residence,  if  any  such 
there  be. 

Name  and  place  of  abode  of  the  attorney  .—A  defendant  is  entitled  to  full 
information  as  to  the  person  to  whom  he  may  address  himself  for  a  settlement  of  the 
action  against  him.  The  information,  when  the  writ  is  issued  out  by  an  attorney,  is 
not  required  to  be  so  particular  as  when  it  is  sued  out  by  a  plaintiff  in  person,  as  a 
attorney  may  be  more  easily  found  out.  "  Gray's  Inn,  London,*  has  been  held  suffi- 
cient designation  of  an  attorney  ;  *  Southampton  Buildings,*  insufficient.  Where 
the  writ  is  sued  out  by  a  firm  of  attorneys,  the  name  of  the  firnn  ought  to  be  indorsed 
Enqleheart  v.  Eyre,  2  Dowl.  145  ;  Hartley  v.  Rodenhurst,  4  Dowl.  14%. 

A  writ  issued  by  an  attorney  whose  office  had  not  been  registered  with  the  Pro- 
thonotary  was  set  aside  with  costs  against  the  attorney  (see  RR.  15,  16,  post)  :  Black 
V.  Chinnery,  (1894)  11  W.N.  54  ;  but  see  R.  396  (post). 

Plaintiif  in  person. — By  R.  350,  a  party  suing  a  person  must  register  an  address 
for  service  with  the  Prothonotary  !  see  that  Rule,  and  R.  396  {post). 

Address  of  plaintiff. — Where  the  writ  is  sued  out  by  the  plaintiff  in  person, 
the  directions  of  the  above  section  ought  to  be  most  strictly  followed.  *  No.  1, 
Clifford's  Inn  Passage,  Fleet  Street,  in  the  city  of  London  *  has  been  held  a  sufficient 
address  :  Arden  v.  Jones,  4  Dowl.  120  ;  the  words  city,  town,  parish  being  used  dis- 
junctively ;  but  "  W.I..,  32  Great  J.  Street,  Bedford  Row,  agent  for  the  plaintiff  in 
person,  who  resides  at  Barmouth,"  has  been  considered  an  insufficient  statement : 
Lloyd  v.  Jones,  1  M.  &  W.  549.     The  amending  of  this  statement  is  within  s.  20  {post). 

In  a  case  where  an  attorney  sued  in  person,  it  was  h'^ld  th.it  be  was  properly 
described  under  this  section  as  of  the  place  where  he  carried  on  his  business  :  Ablett 
v.  Basham,  5  E.  &  B.  1019.  See  also  decisions  on  meaning  of  words  "  residence," 
"place  of  abode,*  and  " dwelling,*  collected  in  Attenborough  v.  Thompson,  2  H.  & 
^f.  559  ;  and  in  Kerr  v.  Haynes,  29  L.J.  Q.B.  70.  A  corporation  must  sue  bv  at- 
torney :  Equitable  Life  Society  v.  Ctater,  (1887)  4  W.N.  60. 

9.  (1)  Every  attorney  whose  name  is  endorsed  on  any  writ  Attorney  on  de- 
of  summons  shall  on  demand  in  writing  made  by  or  on  behalf  of  SS?^^I^" 
any  defendant  declare  forthwith  whether  such  writ  heis  been  ^^I^^J^J^  *^ 
sued  out  by  him  or  with  his  authority  or  privity.  i7  Vic.  nI).  21, 

(2)  If  he  answers  in  the  affirmative  then  he  shall  also,  '•^' 

if  the  Court  or  a  Judge  so  orders,  declare  in  writing  within  a  time  ^idlre  JSS?- 
to  be  allowed  by  the  Court  or  Judge,  the  profession,  occupation,  ^£^1?*™*"* 
or  quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of  being 
guilty  of  a  contempt  of  Court. 

(3)  If  he  answers  in  the  negative,  all  proceedings  upon  Stayofprocoed- 
such  writ  shall  be  stayed  and  no  further  proceedings  shall  be  IJSS^d^ithom 
taken  thereupon  without  leave  of  the  Court  or  a  Judge.  authority. 

On  demand  in  writing. — ^This  demand  ougbt  to  be  made  in  an  early  stage  of 
the  proceedings. 

If  the  Judge  or  CooFt  so  orden.— A  judge  will  not  in  general  refuse  to  order 
the  information  to  be  given  although  it  be  sought  for  a  collateral  purpose  :  Cox  v. 
Bockett,  18  C.B.,  N.S.  239  ;  34  L.J.C.P.  125. 

If  the  plaintiff's  attorney  answer  in  the  affirmative,  and  the  defendant  desire  to 
know  the  plaintiff's  abode,  profession,  &c.,  he  should  take  out  a  chamber  summons 
for  such  particulars. 

The  information  ought  to  be  sufficient,  and  not  illusory.  *  Peele's  Coffee  House, 
Fleet  Street,"  has  been  hdd  not  a  sufficient  statement  of  a  plaintiff's  residence  :  Hodgson 
V.  Gamble,  3  Dowl.  174.  If  the  information  is  insufficient,  and  its  sufficiency  must 
depend  on  the  circumstances  of  each  case,  a  summons  should  be  taken  out  for  better 
particulars.  It  will  be  for  the  court  or  a  judge  to  decide  whether  the  particulars 
furnished  are  sufficient,  or  whether  the  defendant  should  apply  for  an  attachment 
for  contempt :  Smith  v.  Bond,  1 1  M.  &  W.  326.    Where  an  attorney  refused  to  comply 
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CLP*  Aot|  ^^  3,  judge's  order,  the  court  allowed  the  defendant  to  non  pros,  the  plaintiff  in  the 
ft,  g,  action,  andordered  the  attorney  to  pay  the  costs  :  Gynn  v.  Ktrby,  1  Str.  402.  Where 
'  an  order  omitted  to  specify  the  time  within  which  the  declaration  was  to  be  made 
but  provided  for  a  stay  of  proceedings  after  the  lapse  of  a  certain  number  of  days 
from  the  making  of  the  order  until  the  declaration  should  be  made,  it  was  held  a 
bad  order  under  this  section  ;  but  it  was  suggested  that  if  it  had  been  made  a  rule 
of  court  it  might  have  been  proceeded  upon  under  the  general  jurisdiction  of  the 
court :  Malpas  v.  Mudd.  3  H.  &  N.  246  ;  sed  quaere. 

If  the  attorney  declares  the  writ  not  to  have  been  issued  by  him,  or  with  his 
authority  or  privity,  the  defendant,  upon  making  an  affidavit  of  the  facts  can  ob- 
tain an  order  to  stay  proceedings. 

An  attorney  suing  for  a  common  law  corporation  must  be  retained  under  its 
common  seal :  Arnold  v.  Poole  2  Dowl.  N.S.  574 ;  otherwise  he  cannot  recover  his 
bill  of  costs.  In  the  case  of  a  company  incorporated  under  the  Companies  Act,  not 
so:  see  Gale  v.  The  WingeUo  Coed  Mining  Co.,  (1890)  11  N.S.W.R.  79;  6  W.N. 
136. 

In  the  case  of  Aktiebolaget  Molubacka  Trysil  v.  Burns,  (1893)  14  N.S.W.R.  94  ; 
9  W.N.  107,  it  was  held  that  in  an  action  brought  by  a  corporation  it  was  not  neces- 
sary to  shew  at  the  trial  that  the  attorney  on  the  record  has. been  appointed  under 
seal  ;  but  on  this  point  see  also  Hawkins  Hill  Gold  Mining  Co.  v.  Briscoe,  (1887) 
8  N.S.W.R.  Eq.  123  ;  Broken  HiU  Smelting  Co.  v.  Fooeman,  (1896)  13  W.N.  110. 


Indorsement  of 
debt  and  costs, 
and  notice  that 

eoceedings  will 
stayed  on 
payments 

17  Vic.  No;  21, 
S.8. 


10.  Upon  every  writ  sued  out  for  the  payment  of  any 
debt,  and  upon  every  copy  of  such  writ,  shall  be  indorsed — 

(a)  the  amount  of  the  debt ;    and 

(b)  the  amount  the  plaintiff's  attorney  claims  for  the   costs 

of  such  writ,  copy,  and  service,  and  attendance  to  receive 
debt  and  costs  ;    and 

(c)  that  upon  payment  thereof  to  the  plaintiff  or  his  attorney 

within    the    time    limited    for    defendant's    appearance 
further  proceedings  will  be  stayed. 
Such  endorsement  shall  be  written  or  printed  in  Form  No.  2 
contained  in  the  Second  Schedule  hereto,  or  to  the  like  effect. 

Notwithstanding  such  payment  the  defendant  may  have 
the  costs  taxed,  and  if  more  than  one-sixth  be  disallowed  the 
plaintiff's  attorney  shall  pay  the  cost  of  taxation. 

The  amount  of  the  debt.— The  debt  should  not  be  overstated.  If  it  is,  the 
defendant  may  stay  proceedings  on  payment  of  the  sum  really  due,  and  the  costs  of 
the  writ  only  :  Elliston  v.  Robinson,  2  Dowl.  241.  To  do  so  he  must  take  out  a 
summons  to  stay.  If  the  plaintiff  refuse  the  amount  oflfered,  such  refusal  will  be 
indorsed  by  the  judge  on  the  summons,  and  if  after  this  he  recover  no  more,  he  will 
have  to  pay  the  defendant's  costs  :  Watson  v.  Coleman,  7  M.  &  G.  424  ;  but  the  de- 
fendant must  pay  the  amount  offered  into  court :  Clerk  v.  Dann,  3  Dowl.  513.  The 
acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  promissory  note,  may  stay  proceedings 
on  payment  of  debt  and  costs  in  that  action  only  :  R.  97  {post). 

The  object  in  requiring  this  indorsement  is,  that  the  defendant  may  stay  the 
proceedings  by  paying  the  amount  claimed.  It  does  not  limit  the  plaintiff  except  for 
that  purpose  :  Jcu:quot  v.  Bottrra,  5  M.  &  W.  156.  The  corresponding  (English) 
section  provided  that  proceedings  were  stayed  on  payment  within  four  days  ;  and  see 
here  R.  94  (post). 

The  indorsement  is  to  be"  made  on  the  writ  and  copy  for  the  payment  of  a  debt 
properly  so  called  ;  consequently  an  indorsement  is  not  necessary  when  the  plaintiff 
claims  damages,  or  damages  and  debt :  Perry  v.  Patchett,  2  Dowl.  667.  Nor  is  an 
indorsement  required  on  the  writ  in  an  action  on  a  bail  bond  or  replevin  bond  :  Row- 
land  v.  Dakevne,  2  Dowl.  832  ;  Smart  v.  Lovett,  3  Dowl.  34 ;  nor  in  a  qui  tarn  action  : 
Hobbs  V.  Yoiing,  2  D.  &  L.  474. 

Omission  of  indorsement. — The  want  of  this  indorsement  is  an  irregularity : 
Truslove  v.  Whitechurch,  8  Dowl.  837 ;  which  may,  however,  be  amended,  at  the 
plaintiff's  cost,  (s.  20  post). 

As  to  special  indorsements,  see  s.  24  {post). 
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The  amoant  claimed  for  cottt.— The  old  rules  dealing  with  the  amount  to  be  C«L»P*  Aot» 
indorsed  for  costs  have  not  been  re-enacted  ;  see  now  4th  Schedule  to  Rules,  post,        g^  |Q^ 
•Costs  in  undefended  actions."    If  defendant  disputes  the  amount  indorsed  he 
should  either  pay  and  have  the  bill  taxed  under  the  latter  part  of  the  section  :  Elliott  v. 
Goitgh,  (1884)  l'W.N.  53  ;  or  proceed  under  R.  94  {post). 

Costs  were  at  one  time  assessed  :  Borough  of  Ashfield  v.  Baldick,  (1895)  11  W.N. 
162  ;  but  this  practice  was  wrong  :  DovUing  v.  Burt,  14  W.N.  177. 

The  defendant  mav  have  the  costs  taxed,  though  he  pav  less  than  the  sum  in- 
dorsed :  Hunter  v.  Russell,  5  M.  &  G.  601  ;  but  see  Young  v.  Crompton,  2  D.  &  L.  657. 

11.  The  plaintiff  in  any  such  personal  action  may  at  any  Concurrent 
time  during  six  months  from  the  issuing  of  the  original  writ  of  l7*^c.No.2i» 
summons  issue  one  or  more  concurrent  writ  or  writs,  each  con-  »-o- 
current  writ  to  bear  teste  of  the  same  day  as  the  original  writ, 

and  to  be  marked  by  the  prothonotary  with  the  word  "con- 
current "  and  the  date  of  issuing  the  concurrent  writ :  Provided 
that  such  concurrent  writ  or  writs  shall  only  be  in  force  for  the 
period  during  which  the  original  writ  in  such  action  is  in  force. 

Months. — In  all  Acts  of  Parliament  the  word  *  month  "  is  to  be  taken  to  mean 
calendar  month,  unless  words  be  added  showing  lunar  month  to  be  intended  (Interpre- 
tation Act  of  1897,  s.  21,  (d) ) ;  and  see  R.  4  (b),  (post).  But  in  legal  proceedings 
generally  a  month  is  four  weeks  :  Tullet  v.  Linfield,  3  Burr.  1455  ;  1  W.  Bl.  450  ; 
Soper  v! Curtis,  2  Dowl.  237. 

Biz  months. — As  to  the  time,  see  now  R.  30  {post). 

As  to  how  calendar  months  are  to  be  reckoned,  see  Freeman  v.  Read,  4  B.  &  S. 
174  ;  32  L.J.M.C.  226. 

Writs  for  service  out  of  the  State  may  be  issued  under  s.  7  of  the  (Commonwealth) 
Service  and  Execution  of  Process  Act,  1901,  concurrently  with  a  writ  for  service 
within  the  State  :  see  that  Act  {post).    And  also  under  this  Act,  s.  22  {post). 

Ooncnrrent  writ. — A  Concurrent  writ  must  be  issued  within  six  months  (but 
see  R.  30)  from  the  first  issuing  of  the  original  writ.  A  concurrent  writ  cannot  be 
issued  upon  a  renewed  writ,  after  the  expiration  of  six  months  from  the  issue  of  the 
original  writ :  Coles  v.  Shrrrard,  1 1  Exch.  482. 

The  writs  must  correspond  with  each  other,  and  the  defendant  will  only  be  liable 
for  the  costs  of  the  writ  with  which  he  is  served  :  Angus  v.  Coppard,  3  M.  &  W.  57. 

Provided  that  such  cononrrent  writ  or  writs  shall  only  he  in  foroe,  etc.— 

The  concurrent  writ  will  at  first  be  only  in  force  until  the  expiration  of  the  six  months 
of  the  currency  of  the  original  writ ;  but  as  the  original  writ  may,  by  renewal,  be 
continued  in  force  from  six  months  to  six  months,  it  would  seem  that  if  it  be  renewed, 
the  concurrent  writ  will  also  continue  in  force  by  virtue  of  that  renewal  (see  s.  12 
post). 

12.  (1)  No  original  writ  of  summons  shall  be  in  force  for  Currency  of 
more  than  six  months  from  the  day  of  the  date  thereof  including  SeiS! 
the  day  of  such  date.  ^wi.  •.  lo. 

(2)  If  any  defendant  therein  named  has  not  been 
served  therewith,  the  original  or  concurrent  writ  of  summons 
may  be  renewed  at  any  time  before  its  expiration  for  six  months 
from  the  date  of  such  renewal,  and  so  from  time  to  time  during 
the  currency  of  the  renewed  writ,  by  being  marked  by  the  proper 
officer  with  the  date  of  such  renewal  upon  delivery  to  him  by 
the  plaintiff  or  his  attorney  of  a  praecipe  in  such  form  as  before 
the  commencement  of  the  Common  Law  Procedure  Act  of  1853 
was  required  to  be  delivered  upon  the  obtaining  of  an  alias  writ. 

(3)  A  writ  of  summons  so  renewed  shall  remain  in 
force  and  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action  may 
be  limited  and  for  all  other  purposes  from  the  date  of  the  issuing 
of  the  original  writ  of  summons. 
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(J.L«P«  Aotf         Bixmontht. — But  see  R.  30..  {post),  under  which  writs  for  service  in  New  South 

g^  12,       Wales  arc  to  be  in  f<M*ce  for  three  months  ;  for  service  in  any  other  State  of  the  Gjm- 

monwealth  or  in  New  Zealand  or  Fiji,  four  months  ;  for  service  elsewhere  six  months. 

Though  the  writ  be  served  out  of  time  the  defendant  mav  by  his  conduct  waive 
the  irregularity  :  Hatten  v.  Ramsay,  (1886)  2  W.N.  49 ;  see  Hemp  v.  Warren,  2 
Dowl.  N.  S.  758. 

Renewal.— Where  the  last  day  for  renewal  fell  on  29th  December  (a  Sunday) 
and  the  writ  was  therefore  taken  to  the  prop>er  office  for  renewal  on  the  28th  December, 
when  the  office  was  found  closed  for  the  Christmas  holidays,  the  Court  refused  to 
allow  the  writ  to  be  renewed  nunc  pro  tunc  :  Eixins  v.  Jones,  2  B.  &  S.  45  ;  S.C.,  sub 
nom.  Anon.,  31  L.J.,  Q.B.  61.  In  Anon.  24  L.J.,  Q.B'.  23,  Crompton,  J.,  in  the  Bail 
Court,  held,  that  when  the  last  day  of  the  six  months,  so  reckoned  as  to  include  the 
day  of  the  previous  renewal,  was  a  Sunday,  the  renewal  should  have  been  made  on 
the  previous  day. 

As  to  the  effect  of  the  offices  being  closed  on  the  last  day  for  taking  any  step  in  a 
cause,  &c.,  vide  R*.  402  (post). 

The  Court  of  Queen's  Bench  after  consultation  with  the  judges  of  the  other 
courts  held,  that  they  had  no  jurisdiction  to  allow  a  renewal  nunc  pro  tunc  where 
the  omission  to  renew  in  due  time  was  the  omission  of  the  plaintiff's  attorney,  and 
there  had  been  no  default  on  the  part  of  the  officer  of  the  Court :  Nazer  v.  Wade, 

1  B.  &  S.  728  ;  31  L.J.,  Q.B.  5. 

A  defendant  who  has  been  served  after  the  expiration  of  the  time  limited  should 
not  treat  the  writ  as  a  nullity,  but  should  apply  to  set  it  aside  :   Hemp  v.  Warren, 

2  Dowl.  N.S.  758. 

In  order  to  renew  the  writ,  a  renewal  prcecipe  must  be  made  out.  The  writ 
will  be  resealed  with  a  *  renewal  *  seal,  in  the  same  way  as  when  originally  scaled 
on  delivery  of  the  prcecipe  to  the  officer  (s.  4,  ante). 

The  renewed  writ  will  itself  require  renewal,  if  the  defendant  is  not  served  within 
^ix  calendar  months  from  the  date  of  renewal. 

A  writ  of  summons  so  renewed  shall  remain  in  fsrce,  etc.— It  is  now  settled 
that  the  period  during  which  the  renewed  writ  continues  in  force  is  to  be  reckoned 
inclusive  of  the  day  of  renewal :  Anonymous,  1  H.  &  C.  664  ;  32  L.J.,  Ex.  88  ;  Fisher 
V.  Cox,  16  L.T.,  N.S.  397.  In  the  former  cases  of  Black  v.  Green,  15  C.B.  262  ;  S.C., 
sub  nom.  Anon.,  24  L.J.,  C.P.  1,  and  Anon.,  24  L. J.,  Q.B.  23,  where  the  officer  had 
refused  to  renew  the  writs  when  presented  to  him  for  that  purpose  on  the  day  follow- 
ing the  expiration  of  the  six  months,  the  court  ordered  the  writ  to  be  stamped  as 
of  that  day,  without  expressing  any  opinion  as  to  the  validity  of  the  writ  so  renewed. 
But  it  has  been  held  that  where  a  judge,  after  the  expiration  of  the  time  limited  by 
this  section,  makes  an  ex  parte  order  for  the  renewal  of  a  writ  nunc  pro  tunc,  the  plain- 
tiff, in  order  to  maintain  the  validity  of  such  renewed  writ,  must  prove  to  the  Court 
that  such  order  was  rightly  made  :  Fisher  v.  Cox,  16  L.T.,  N.S.  397. 


Renewal  of 
writs  issued 
before  this  Act. 

•17  Vic  No.  21, 
s.  11. 


Production  of 
renewed  writ 
evidence  of  com- 
inencement  of 
action. 

Ibid.  s.  12. 


18.  Where  any  writ  of  summons  in  any  such  personal 
action  has  been  issued  before  and  is  in  force  at  the  commencement 
of  this  Act  such  writ  may  at  any  time  before  the  expiration 
thereof  be  renewed  under  the  provisions  of  and  in  the  manner 
directed  by  this  Act,  and  shall  after  such  renewal  have  the  same 
duration  and  effect  for  all  purposes,  and  shall  if  necessary  be 
subsequently  renewed  in  the  same  manner  as  if  it  had  originally 
issued  under  the  authority  of  this  Act. 

See  Capp  v.  Robinson,  12  C.B.  828  ;  22  L.J.,  C.P.  5. 

14.  The  production  of  a  writ  of  summons  purporting  to  be 
marked  as  aforesaid  by  the  proper  officer,  showing  the  same  to 
have  been  renewed  according  to  this  Act,  shall  be  evidence  of  its 
having  been  so  renewed  and  of  the  commencement  of  the  action 
as  of  the  first  date  of  such  renewed  writ  for  all  purposes. 

It  may  be  inferred  that  **  evidence  "  here  means  prima  facie  evidence.,  the  defen- 
dant being  at  liberty  to  rebut  the  evidence  aflforded  by  this  section  :  see  Barraclough 
v.  Greenhough.  L  R  2.  Q.B.  612  ;  and  Fisher  v.  Cox,  16  L.T.,  N.S.  397. 
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18.  The  person  serving  the  writ  of  summons  shall  within  O.L.P.  Aot, 
three  days  after  such  service  indorse  on  the  writ  the  day  of  the       8. 18. 
month  and  week  of  the  service  thereof,  otherwise  the  plaintiff  indorsement 
shall  not  be  at  liberty  in  case  of  non-appearance  to  proceed  under  of  service. 

this    Act.  .  17Jic.  No.  21. 

Every  affidavit  of  service  of  such  writ  shall  mention  the 
day  on  which  such  indorsement  was  made. 

Shall  «  «  «  indorse. — Tliis  indorsement  may  be  signed  by  a  marksman,  but 
service  .should  not  be  effected  by  a  marksman  :  Baker  v.  Coghlan,  7  C.B.  131. 

The  affidavit  may  be  sworn  before  a  J. P.  or  a  commissioner  for  taking  affidavits. 
It  cannot  be  made  before  the  plaintiff's  attorney  or  his  clerk,  nor  before  the  attorney 
in  the  country  if  his  agent  in  town  is  the  attorney  on  the  record  i  In  re  Gray,  21  L.J., 
Q.B.  380 ;  R.  389,  post.  Any  person  may  serve  a  writ :  General  Legal  Procedure 
Act,  1902,  s.  3,  post. 

AiBdavit. — The  affidavit  should  show  that  the  writ  and  indorsements  are 
regular :  Wakeley  v.  Teesdale,  2  L.M.  &  P.  85  ;  and  a  copy  of  the  wTit  should  be  annexed. 

A  mere  process  server  is  not  ordinarily  liable  in  an  action  for  negligence  in  not 
making  this  indorsement  upon  a  writ  served  by  him ;  although  the  plaintiff's  attorney 
may  be  liable  for  such  negligence,  where  the  plaintiff  has  been  damaged  thereby : 
Curlfwis  v.  Broad,  1  H.  &  C.  322 ;  31  L.  J.,  Ex.  473. 

16.  Every  writ  of  summons  issued  against  a  corporation  Service  on 
aggregate  may  be  served  on  the  mayor   or  other  head  officer,  /fcXJ^u"'" 
or  on  the  town  clerk,  treasurer,  clerk,  or  secretary  of  such  corpora- 
tion. 

Corporation.— This  section  does  not  apply  to  a  foreign  corporation  Ingate  v. 
Austrian  Uoyd's,  4  C.B.,  N.S.  704 ;  27  L.  J.,  C.P.  323. 

But  a  foreign  corporation,  carrying  on  a  branch  business  at  an  office  in  New 
South  Wales,  may  be  sued  in  the  State,  and  service  on  the  head  officer  of  the  branch 
business  is  good  :  see  Newby  v.  Van  Oppen,  &*€.  Co..  L.R.  7  Q.B.  293.  The  G>mpany 
however,  must  be  carrying  on  its  business  here  in  such  a  way  as  to  be  virtually  resident 
here,  and  it  is  the  duty  oi  the  G)urt  in  each  particular  case  to  decide  whether  this  is 
so :  Woods  V.  Pacific  Mail  Co.,  (1878)  1  S.C.R.,  N.S.  91.  In  this  case  it  was  held  by 
a  majority  of  the  Court  that  a  shipping  company  trading  between  San  Francisco 
and  Sydney,  with  its  head  office  in  San  Francisco,  and  represented  in  Sydney  by  a 
firm  carrying  on  a  separate  business  as  merchants,  was  not  resident  in  the  State. 
But  a  foreign  bank  with  a  branch  office  carrying  on  a  banking  business  in  Sydney 
is  resident  in  the  State,  and  may  be  sued  even  on  a  contract  made  out  of  the  State : 
Great  Cobar  Copper  Mining  Co.  v.  Comptoir  d*  Escomple  dr  Paris,  (1889)  10  N.S.W.R. 
55;  5  W.N.  ICiO.  \r\<i  wee  the  XaXe  czst  oi  Bowden  Brothers  $f  Co.  w.  Imperial  Marine 
and  Transport  Insurance  Company.,  (1902)  19  W.N.  36,  177,  where  it  was  held  that 
the  defendant  company,  carrying  on  business  in  New  South  Wales  so  as  to  be  resident 
here,  could  be  sued  on  a  contract  made  and  broken  abroad. 

Where  an  English  company  had  been  carrying  on  business  here,  but  had  sold 
its  business  and  ceased  to  carry  on  business  here,  service  on  its  late  manager  was  set 
aside :  Baker  v.  Walker  Sons  &•  Bartholomew,  Ltd.,  (1901)  18  W.N.  282. 

A  foreign  corporation  not  carrying  on  business  in  this  State  so  as  to  be  resident 
here,  cannot  be  sued  in  our  Courts  even  under  a  writ  for  service  out  of  the  jurisdiction 
(see  notes  to  s.  18  post) ;  but  this  would  not  now  seem  to  apply  to  a  corporation  in 
another  State  of  the  Commonwealth,  under  the  Commonwealth  Service  of  Process 
Act  (post) ;  and  in  Glanville  v.  /.  B.  Lippincott  Co.,  (1900)  17  W.N.  74,  it  was  held 
that  service  of  a  writ  of  summons  against  a  foreign  corporation  cannot  be  effected 
by  service  on  an  agent  of  the  corporation  here  :  followed  in  Bendall  v.  Oceanic  S.N.  Co. 
(1900)  17  W.N.  157. 

Head  officer,  etc — The  fact  that  the  person  served  is  the  only  officer  of  the 
company  within  the  jurisdiction  docs  n6t  necessarily  make  him  a  *  head  officer  * 
within  the  section.  Where  the  only  officer  in  England  of  a  Scotch  railway  company 
was  &  booking  clerk,  it  was  held  that  he  could  not  properly  be  served  with  a  writ 
against  the  company  :  Mackereth  v.  The  Glasgow  6*  S.W.  Railway  Co.,  (1873)  L.R.  8 
Ex.  149.  Service  on  a  Sydney  firm  representing  a  foreign  shipping  company  has 
been  held  to  be  bad  in  a  case  where  the  company  was  sued  on  a  judgment  recovered  in 
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(J,Ii  J,  Aot,  ^*^iji  I  Woods  V.  Pacific  Mail  Co.  {supra).    But  service  on  a  mine  manager  at  Broken 
o    JA         Hill,  the  head  office  of  the  companv  being  in  Melbourne,  has  been  held  sufficient 
^*  *''•        Buck  V.  EagUhawk  Silver  Mining  Co.,  (1890)  6  W.N.  149. 

Seeretary. — Under  an  English  Act  providing  for  service  on  the  Secretary 
of  a  company,  service  on  the  secretary  of  the  Caledonian  Railway  Co.,  which  is  partly 
in  England  and  partly  in  Scotland,  while  he  was  attending  a  meeting  in  London, 
was  held  g^  :  Wilson  v.  Caledonian  Railway  Co.,  (1850)  5  Ex.  822.  But  in  a 
similar  case,  where  the  service  was  effected  at  the  office  of  the  compaiw  in  Scotland, 
the  service  was  set  aside :  Thompson  v.  N.  British  Railway  Co.,  42  L.T.  95  (see  Day, 
C.L.P.  Act,  43). 

Clerk. — Where  a  statute  provided  that  service  of  any  writ  or  notice  on  the  clerk,- 
or  by  leaving  the  same  at  the  nead  office  of  the  company,  or  in  case  such  clerk  should 
not  be  found  or  known,  then  service  on  aiyr  agent  or  officer  of  the  company,  or  by 
leaving  the  sa  mc  at  his  abode,  should  be  sufficient  service  on  the  company,  it  was  held 
that  the  word  clerk  meant  chief  clerk,  not  a  mere  clerk  employed  under  a  secretary 
or  other  clerk :  Walton  v.  Universal  Salvage  Co.,  16  M.  &  W.  438. 

A  writ  was  served  on  B.,  the  manager  of  the  Sydney  branch  of  a  banking  com- 
pany, having  its  head  office  in  London,  after  he  had  received  telegrams  instructing 
him  to  stop  payment  and  informing  him  that  a  winding  up  order  had  been  made 
and  a  liquidator  appointed  in  EngUnd.  The  Court  refused  to  set  aside  the  writ, 
holding  that  the  telegrams  were  not  sufficient  evidence  that  the  bank  had  ceased 
to  carry  on  business  in  the  Colony  under  B's  management :  Wilkins  v.  Oriental  Bank, 
(1884)   5   N.S.W.R.  208. 

As  to  service  on  companies  under  the  Companies  Acts ;  see  now  the  Companies 
Act,  1899,  ss.  228,  229. 

Proceedings  17.  The  scrvice  of  the  writ  of  summons  shall,  wherever  it 

iJwa'^tSuSSt   is  practicable,  be  personal,  but  where  reasonable  efforts  have  been 
be  effected.        made  without  success  to  effect  personal  service,  a  true  copy  of 
s'i6*^*  ^°'  *^'  ^^^  w^*^  "^^y  ^  '^^*  ^^  ^^^  defendant's  then  usual  place  of  abode 
with  some  competent  person  there  then  residing,  to  be  named  or 
otherwise  sufficiently  described  in  the  affidavit  of  service  herein- 
after mentioned. 

English  section* — It  should  be  noted  that  the  corresponding  section,  under 
which  the  English  cases  have  been  decided  (C.L.P.  Act,  18^,  s.  17),  differed  con- 
siderably from  this.  Instead  of  allowing  substituted  service,  it  provided  that  the 
plaintiff  might  obtain  leave  to  proceed  *  as  if  personal  service  hail  been  effected  ' 
upon  satisfying  a  judge  by  affidavit  that  reasonable  efforts  had  been  made  to  effect 
personal  service,  and  either  that  the  writ  had  come  to  the  knowledge  of  the  defendant, 
or  that  he  wilfully  evaded  service  of  the  same,  and  had  not  appeared  thereto. 

Writs  may  be  issued  or  served  in  vacation :  R.  10  (c),  post. 

Personal  servioe  is  effected  by  leaving  a  true  copy  of  the  writ  with  the  defend- 
ant personally ;  and  it  is  not  necessary  to  show  the  original  to  the  defendant  unless 
he  asks  to  see  it :  see  Chitty's  Archbold,  199.  on  this  subject. 
j  The  service  should  be  made  by  some  one  who  knows  the  defendant  and  can 

t  swear  to  his  identity.  A  writ  should  not  be  served  on  a  defendant  when  he  is  attend- 
ing a  court  of  justice  :  Cole  v.  Hawkins,  2  Stra.  1094 ;  but  where  a  writ  is  so  served 
the  service  will  not  be  set  aside  for  irregularity,  fi^i  nan  debet,  factum  valet :  PooU 
v.  Gould,  1  H.  &  N.  99.  Where  a  husband  and  wife  are  sued  together,  service  on 
the  husband  is  sufficient :  Buncombe  v.  Love,  Barnes,  406.  It  was  formerly  held 
that  personal  service  was  absolutely  necessary  in  the  case  of  a  lunatic,  as  he  could 
not  know  of  the  writ  and  evade  its  service :  Williamson  v.  Moggs,  28  L.J.  Ex.  5  ; 
Holmes  v.  Service,  15  C.B.  293  ;  24  L.J.,  C.P.  24  ;  and  Ridgway  v.  Cannon,  23  L.J. 
Q.B.  143 ;  2  W.R.  473 ;  formerly  a  distringas  was  necessary  :  Blake  v.  Cooper,  11  C.B. 
680,  but  it  has  since  been  decided  by  the  Court  of  Exchequer  that  an  action  may 
proceed  against  a  lunatic  on  the  writ  of  summons  coming  to  his  knowledge :  Kim- 
herley  v.  Allen,  8  L.T.,  N.S.  398,  in  the  same  way  as  against  any  other  person  (per 
Bramiwell,  B.,  Ibid.). 

Where  the  governor  of  a  prison  refused  to  allow  service  of  a  writ  upon  a  defendant 
in  the  prison,  the  Court  granted  a  rule  to  show  cause  why  an  attachment  should  not 
issue  against  him ;  whereupon  service  was  permitted :  Danson  v.  Le  Capelain,  21 
L.J.  Ex.  219 ;  and  this  course  was  followed  in  Denison  v.  Harding,  15  W.R.  346,  where 
the  defendant  was  confined  in  a  lunatic  asylum.  Another  method  of  procedure  in 
such  a  case  is  to  apply  for  a  habeas  to  bring  up  the  defendant  to  be  served  :  Ridgway 
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V.  Cannon  {supra) ;  but  see  the  remarks  of  the  court,  on  this  course,  in  Denison  v.  C«L.P.  Act| 
Harding  {supra).     As  to  service  on  G)mmissioners  of  Admiralty,  sec  Williams  v.         g^  |y^ 
Commissioners  for  executing  the  Office  of  Lord  High  Admired,  11  C.B.  420. 

Senrloe  on  attorney. — The  defendant's  attorney  may  accept  service  on  his 
behalf,  and  such  a  service  is  equivalent  to  personal  service. 

An  undertaking  by  an  attorney  to  appear  will  be  enforced  by  attachment  •  R.  37, 
fost ;  Jacob  v.  Magnay,  12  L.J.,  Q.B.  93 ;  Morris  v  JameSy  6  Dowl.  514 ;  Squires  v. 
Weekes,  (1893)  9  W.N.  122  ;  Parley  v.  Hyman,  (1894)  15  N.S.W.R.  189  ;  10  W.N.  212. 

Reasonable  eiToPtt. — The  efforts  that  will  be  considered  reasonable  are  gener- 
ally such  as  were  considered  necessary  before  applying  for  a  distringas ;  they  must 
be  reasonable  according  to  the  actual  facts  and  not  merely  according  to  the  plaintiff's 
knowledge  of  them  :  Flower  v.  Allen,  2  H.  &  C.  688  ;  33  L.J.  Ex.  83.  In  England, 
where  an  order  had  been  made  allowing  the  plaintiff  to  proceed  without  personal 
service,  the  defendant  was  entitled  to  have  it  set  aside  on  showing  that  he  had  been 
without  the  jurisdiction  ever  since  the  issuing  of  the  writ :  Hesketh  v.  Fleming,  24  L.  J. 
Q.B.  255  ;  Flower  v.  Allen  (supra).  The  plaintiff  should  make  three  separate  applica- 
tions :  Gale  v.  Winkes,  2  N.C.  294  ;  although  two  calls  have  been  considered  sufficient 
In  some  cases  [per  Erskine,  J.,  Mills  v.  Bmdtbee,  1  Dowl.  N.S.  7071  at  the  defendant's 
residence  :  Croft  v.  Brown,  7  Q.B.  284  ;  Russell  v.  Knowles,  2  D.  &  L.  595;  on  different 
<lays :  Cross  v.  Wilkins,  4  Dowl.  297;  unless  an  appointment  is  made  by  or  on  behalf 
of  the  defendant  for  a  second  call  on  the  same  day :  Jamieson  v.  Wilkins,  2  Dowl. 
N.S.  331  ;  in  the  case  of  Goviller  v.  Fauntleroy,  2  W.N.  (Eng.),  1867,  p.  37.  H.T.,  the 
Court  of  Common  Pleas  held,  that  it  was  necessary  to  prove  that  three  calls  had  been 
made  and  two  appointments,  and  that  a  copy  of  the  writ  had  been  left.  The  calls 
must  be  at  thft  rffiidenr**  ^^  t^*^  A**(**nt\ant ;  Rock  v.  Adam,  15  L.J.,  C.P.  192,  unless 
he  has  no  fixed  residence,  or  has  left  and  cannot  be  found :  Greenwood  v.  Selden, 
^  Dowl.  72,  in  which  case  it  must  be  shown  that  he  is  not  abroad  :  Norman  v.  White, 
4  N.C.  636.  The  calls  may  be  made  at  the  defendant's  place  of  business  if  his  resi- 
dence be  ynknqwji:  ~Baker  v.  Cbe,  1  Exch.  153;  but  it  has  been  held  that  where 
-Chey  are  not  made  at  the  defendant's  residence,  it  must  appear  from  the  afHdavit 
that  his  place  of  residence  is  unknown,  and  that  reasonable  efforts  have  been  made 
to  ascertain  it :  Arum.,  2  D.  &  L.  1001  ;  Davies  v.  Westmacott,  7  C.B.,  N.S.  829 ; 
29  L.J.  C.P.  150 ;  even  where  a  copy  of  the  writ  had  been  left  at  the  defendant's  club 
house  and  is  shown  to  have  come  to  his  hands  {Ibid.),  and  sec  Newton  v.  Webster, 
(1866)  6  S.C.R.  12  {infra).  In  a  more  recent  case,  however,  the  same  court  seemed 
inclined  somewhat  to  relax  this  rule  as  to  calls  at  the  defendant's  residence,  where  he 
had  a  separate  place  of  business  :  Tomlinson  v.  Goatly,  L.R.  1  C.P.  230.  The  nature 
of  the  business  ought  to  be  mentioned,  and  notice  given  of  the  intended  future  call, 
and  the  day  and  hour  mentioned,  or  an  appointment  made  with  the  defendant: 
Johnson  v.  Rowse,  1  Dowl.  641  ;  Cross  v.  Wilkins  {ante) ;  Newman  v.  Hickman, 
^  Dowl.  546.  On  the  last  call  a  copy  of  the  writ  should  be  left  for  the  defendant : 
HiU   V.    MauU,   2    Dowl.    10. 

These  particulars  were  required  in  England  to  be  mentioned  in  the  affidavit 
on  which  the  application  to  dispense  with  service  was  made  and  it  was  also  necessary 
to  state  that  the  writ  of  summons  had  been  regularly  issued  and  indorsed :  Wakeley 
V.  Teesdale,  2  L.M.  &  P.  85.  The  inquiries  made  by  the  party  endeavouring  to 
serve  the  writ  had  also  to  be  stated  in  the  affidavit :  Dubois  v.  Lmvther,  4  C.B.  ^8 ; 
also  the  answers  made  to  the  inquiries ;  Fisher  v.  Goodwin,  2  C.  &  J.  94 ;  that  the 
•court  might  judge  whether  the  defendant  was  in  truth  avoiding  service.  The  same 
particulars  should  be  given  here  in  the  affidavit  of  service,  to  show  that  the  substituted 
service  was  justifiable. 

Bubstituted  leFviee. — Substituted  service  is  invalid  unless  reasonable  efforts 
to  effect  personal  service  have  been  previously  made  in  compliance  with  the  section, 
even  though  it  is  clear  that  the  writ  has  come  to  the  defendant's  hands  in  due  time  : 
Newton  v.  Webster,  (1866)  6  S.C.R.  12;  where  the  summons  was  left  in  an  envelope 
at  defendant's  club ;  and  see  Hudson  Bros.  v.  Wilkinson  6*  others,  (1890)  6  W.N. 
114.  Where  the  affidavit  of  service  wrongly  states  it  to  have  been  personal,  the 
proceedings  will  be  set  aside,  though  service  might  have  been  good  under  the  latter 
part  of  the  section:  Hudson  Bros.  v.  Wilkinson  {supra) ;  Sewell  v.  Sinclair,  (1884) 
1  W.N.   32. 

Statutory  seFvice. — In  the  case  of  public  companies,  commissioners,  and  other 
bodies  created  by  statute,  the  statute  usually  prescribes  the  mode  of  service,  which 
must  be  strictly  followed.    With  respect  to  corporations,  see  s.  16  {ante). 

Renewed  and  conoorrent  writs. — The  above  observations  as  to  the  service  of 
the  writ  of  summons  apply,  of  course,  to  a  renewed  or  concurrent  writ. 

C.L.P.A.  2  ,      ^^r^T^ 

Digitized  by  VjOOQ  IC 


18  Writ  of  Svmimons. 

C.L.P.  Aot,  IrregulaPity  of  service. —If  the  service  of  the  writ  is  irregular,  it  mav  be  set 

S*  17.  asitle.  If  the  irregularity  is  apparent  from  the  copy  served,  as,  for  example,  if  there 
is  no  indorsement  of  the  amount  of  costs  claimed  by  the  plaintiff,  the  defendant  may 
apply  either  to  the  court  or  to  a  judge  at  chambers  to  set  it  aside  ;  and  the  application 
should  be  to  set  aside  the  service :  Truslove  v.  Whitechurch,  8  Dowl.  837  ;  Hall  v. 
Redington,  5  M.  &  W.  603 ;  see  also  Wills  v.  Dawson,  2  Dowl.  N.S.  465 ;  Hemp  v. 
Warren,  2  Dowl.  N.S.  758 ;  see  Sevil  v.  Heath,  (1877)  Knox  359  (ante)  s.  7,  notes; 
McLean  v.  C.  Y.  Lee,  (1885)  2  W.N.  51  ;  Hudson  Bros.  v.  Wilkinson  &  others  (supra)  ; 
and  Sewell  v.  Sincla ir,  1  W.N.  32  [ante).  As  to  applications  to  set  aside,  see  s.  20  (post), 
and  R.  309  (post). 

Waiver  of  irregularity.— An  objection  to  the  service  of  a  writ  may  be  waived  by 
lapse  of  time :  Holmes  v.  Russell,  9  Dowl  487  ;  Davis  v.  Sherlock,  7  Dowl.  530 ;  by 
taking  a  step  in  the  cause :  Homfray  v.  Kenning,  2  Chit.  236,  R.  309  (post) ;  by  asking 
for  time  to  pay  :  Rawes  v.  Knight,  1  Bing.  132  ;  or  by  promising  to  settle  :  Uoyd  v. 
Hawkyard,  1  M.  &  R.  32 ;  or  bv  expressing  regret  at  not  having  paid  :  Holt  v.  Ede, 
1  D.  &  L.  68. 

Notice  not  to  appear. — If  the  plaintiff  discovers  an  irregularity  in  the  writ,  copy 
or  service,  he  may  give  the  defendant  notice  not  to  appear,  which  will  prevent  the 
defendant,  if  he  have  had  notice  in  time,  from  incurring  further  costs.  If  he  has 
incurred  costs,  as,  for  instance,  by  obtaining  a  rule  or  summons  to  set  aside  the  pro* 
ceedings,    such    costs    should    be    tendered. 

See  also  as  to  reasonable  time  within  which  to  applv,  and  also  as  to  application 
of  the  R.  309  (post) :  Bayne  v.  Slack,  3  C.B.,  N.S.  363':  27  L.J.,  C.P.  14. 

Actions  aRainsi  18.  (1)  In  cosc  any  defendant  being  a  British  subject,  is 

r^esi'|n«'om  ^^^  fesiding  out  of  the  jurisdiction  of  the  Court,  the  plaintift  may 
the  jurisdiction,  issue  a  writ  of  summons  in  the  Form  No.  3  contained  in  the 
rio.'"^*  ^°'  ^^'  Second  Schedule  hereto,    which  writ  shall  bear  the  indorsement 

contained  in  the  said  form  purporting  that  such  writ  is  for  service 

out  of  the  jurisdiction. 

(2)  The  time  for  appearance  by  the  defendant  to  such 
writ  shall  be  regulated  by  the  distance  from  Sydney  of  the  place 
where  the  defendant  is  residing. 

(3)  The  Court  or  a  Judge,  upon  being  satisfied  by 
affidavit — 

{a)  that  there  is  a  cause  of  action  which  arose  within  the 
jurisdiction,  or  in  respect  of  the  breach  of  a  contract 
made  within  the  jurisdiction  ;  and 

{d)  that  the  writ  was  personally  served  upon  the  defendant 
or  that  reasonable  efforts  were  made  to  effect  personal 
service  thereof  upon  the  defendant,  and  that  it  came  to 
his  knowledge  ;  and 

(c)  either  that  the  defendant  wilfully  neglects  to  appear  to 
such  writ,  or  that  he  is  living  out  of  the  jurisdiction  in 
order  to  defeat  and  delay  his  creditors, 
may  from  time  to  time  direct  that  the  plaintiff  shall  be  at  liberty 
to  proceed  in  the  action  in  such  manner  and  subject  to  such  con- 
ditions  as  to  the  Court  or  Judge  seem  fit,  having  regard  to  the 
time  allowed  for  the  defendant  to  appear  being  reasonable,  and 
to   the  other   circumstances   of   the  case  : 

Provided  always  that  the  plaintiff  shall  prove  the  amount 
of  the  debt  or  damages  claimed  by  him  in  such  action,  either  be- 
fore a  jury  upon  a  writ  of  inquiry  or  before  the  prothonotary  of 
the  Court  in  the  manner  hereinafter  provided  according  to  the 
nature  of  the  case  as  the  Court  or  Judge  may  direct,  and  the 
making  such  proof  shall  be  a  condition  precedent  to  his  obtaining 
judgment. 
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Provision  for  service  of  writs,  etc.,  within  other  States  of  the  Commonwealth  is  C.L.P,  Aoty 
now  made  by  the  G>mmonweakh  Service  and  Execution  ot  Process  Act,  1901  :  see        g^  |g^ 

the   Act    {post). 

BFitish  subject. — This  section  does  not  applv  to  foreign  corporations :  Ingate. 
V.  Austrian  JJoyds',  4  C.B.,  N  S.  104 ;  27  L.  j.,  C.P.  323  ;  even  though  in  other 
British  possessions:  Pecle  v.  Australian  Fruit  Presennng  Co.,  (1885)  2  VV.N.  10; 
Ellis  V.  Lyttleton  Harbour  Board,  (1885)  Ibid.,  45 :  Connell  v.  Neil  d-  Co.,  (1890) 
7  W.N.  6.  But  now  a  corporation  in  another  State  of  the  Commonwealth  could 
apparently  be  served  under  the  Commonwealth  Service  and  Execution  of  Process 
Act,   (1901),   post. 

Residing  out  of  the  Jurisdictioii.— \Yhere  the  defendant,  though  his  residence 
is  out  of  the  jurisdiction,  happens  to  be  within  the  jurisdiction,  the  plaintiff  may 
^rve  him  with  an  ordinary  writ  under  s.  4  {ante).  A  writ  indorsed  for  appearance 
within  eight  days  having  been  serveil  on  the  defendant  in  Sydney,  an  application 
by  him  to  set  aside  the  writ  on  the  ground  that  he  was  a  resident  of  New  Zealand 
and  could  only  be  proceeded  against  under  this  section,  was  dismissed  with  costs : 
Davis  V.   Harley,  (1884)   5   N.S.W.R.  213. 

May  issue  a  writ  in  Form  No.  3.  —The  provisions  as  to  the  issue,  service  and 
indorsement  under  s.  10  of  ordinary  writs  apply  to  this  writ,  but  not  the  provisions 
as  to  special  indorsement :  North  v.  Shierlaw,  (1897)  13  W.N.  163.  There  is  a  special 
provision  (s.  23,  post)  enabling  consuls  to  take  affidavits  of  service. 

As  the  original  writ  must  be  shown  to  a  defendant  when  served,  if  required  by 
him,  the  original  writ  should,  in  the  case  of  service  out  of  the  jurisdiction,  be  sent 
to  the  person  charged   with  the  service. 

As  to  indorsement  of  service,  see  s.  15  {ante).  The  use  of  the  wrong  Form  may 
be  amended,  s.  21. 

The  time  for  appearance — The  time  allowed  for  appearance  is  now  fixed  by 
R.  34  {post).  Under  the  English  practice  it  was  left  to  the  plaintiff  to  judge  for 
himself  what  would  be  a  reasonable  time. 

AffldaTit. — The  affidavit  need  not  necessarily  be  made  by  the  plaintiff.  It  may 
be  made  by  one  of  several  plaintiffs  :  Sxvayne  v.  Crammond,  4  T.R.  176.  It  may  be 
made  by  another  person,  who  can  swear  to  the  cause  of  action,  the  existence  of  which 
should  not  only  be  shown  according  to  his  knowledge,  but  the  means  of  that  know- 
ledge should  appear,  that  the  Court  or  Judge  may  see  whether  the  deponent  has 
sufficient   means  of  knowledge. 

The  insufficiency  of  the  affidavit  mav  be  waived  by  the  defendant :  Harrison 
V.    Williams.  24   L.T.    149. 

Cause  of  Action. — It  may  be  useful  to  refer  to  a  few  of  the  cases  illustrative  of 
what  have  been  held  sufficient  and  what  insufficient  statements  of  ^'causes  of  action," — 
cases  generally  decided  on  applications  to  hold  defendant  to  bail ;  but  the  principles 
laid  down  in  these  cases  may  be  considered  generally  applicable  to  an  affidavit  neces- 
sary for  obtaining  leave  to  proceed  on  a  defendant's  absence  and  non-appearance. 
The  plaintiff  must  show  a  distinct  cause  of  action  in  law,  that  is  to  say,  one  which^  it 
alleged  in  a  declaration,  would  not  be  open  to  demurrer:  Siemann  v.  Cooke,  (1887) 
4  W.N.  72  ;  and  see  other  cases  on  ca  re.,  Arrest  on  Mesne  Process  Act,  (1902),  post. 

In  a  case  where  the  defendant  was  stated  to  be  indebted  to  the  deponent,  under 
a  deed  by  which  the  defendant  covenanted  to  pay  money  at  a  time  now  past :  Lambert 
V.  Wray,  3  Dowl.  1691  ;  and  in  another,  where  the  defendant  was  said  to  be  indebted 
to  the  plaintiff  in  £500  "  upon  a  certain  indenture  of  mortgage,  by  which  the  defendant 
covenanted  to  pay  the  said  sum  of  money  to  the  plaintiff  at  a  certain  day  now  past"  : 
Masters  v.  Billing,  3  Dowl.  751  ;  the  affidavits  were  held  sufficient. 

An  affidavit  on  a  bond  should  state  the  bond  to  be  due  and  payable :  Smith  v. 
Kendal,  7  D.  &  R.  232.  In  a  case  where  the  affidavit  stated  the  debt  to  "  be  for 
principal  and  interest  due  on  a  bond,"  without  stating  the  bond  to  be  conditioned 
for  the  payment  of  money :  Byland  v.  King,  7  Taunt.  275,  it  was  held  sufficient. 

An  affidavit  of  debt  on  an  award  should  state  the  submission,  the  making  of  the 
award,  and  that  the  money  was  due  at  a  day  past :  Arwn.  1  Dowl.  5.  If  the  award 
direct  the  money  to  be  paid  by  defendant  to  plaintiff  on  demand,  such  demand  should 
be  stated :  Driver  v.  Hood,  7  B.  &  C.  494.  An  affidavit  that  the  defendant  was  in- 
debted for  damages  awarded,  and  for  costs  and  expenses  taxed  and  allowed,  has  been 
held  sufficient :  Jenkins  v.  Law,  1  B.  &  P.  365. 

Bills  and  notes. — Where  the  debt  arises  on  bills  or  promissory  notes,  these  should 
be  stated  to  be  due  and  unpaid  :  Kirk  v.  Almond,  1  Dowl.  318.  If  a  note  is  payable 
by  instalments,  the  affidavit  should  show  what  instalments  are  due  and  unpaid  : 
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&L.P.  Aot,  Hart  V.  M*Gerris,  3  Tyr.  238.    An  affidavit,  stating  the  defendant  to  be  indebted 
8  18         "^  *  certain  sum,  as  the  balance  of  a  bill  drawn  by  plaintiff  and  accepted  by  the  de- 
fendant, and  due  at  a  day  past,  has  been  held  sufficient :  Walmsley  v.  Dibden,  4  Moo. 

&  P.   10. 

« 

It  should  also  appear  how  the  defendant  is  liable,  whether  as  acceptor,  drawer 
or  indorser:  Humphreys  v.  WinsloWy  6  Taunt.  531.  The  affidavit  should  show  the 
character  in  which  the  plaintiff  claims,  whether  as  indorsee  or  payee ;  and  if  as  in 
dorsee,  it  should  state  by  whom  the  bill  was  indorsed  :  Lewis  v.  Gomperts,  1  Dowl.  319. 

Intermediate  indorsements  need  not  be  stated  when  the  maker  of  a  promissory 
note  is  sued  by  an  indorsee  of  the  payee  :  Luce  v.  Irvin,  6  Dowl.  92  ;  in  actions  against 
the  drawer  of  a  bill,  the  affidavits  should  allege  the  presentment  to,  and  the  default 
of  the  acceptor,  or  facts  to  dispense  with  these  allegations :  but  it  need  not  allege 
notice  of  dishonour:  Simpson  v.  Dick,  3  DowL  731. 

Goods  sold,  &€. — Affidavits  of  debt  for  "goods  sold,"  not  stating  delivery,  and 
for  *  goods  sold  and  delivered,"  not  stating  "  by  the  plaintiff  to  defendant  *:  Kown^ 
v.  Gatien,  2  M.  &  S.  603 ;  Handley  v.  Franchi,  L.R.  2  Ex.  34 ;  Whyte  v.  Cargill, 
(1863)  2  S.C.R.  171 ;  for  goods  sold  and  delivered  to  the  defendant  without  saying 
*  by  the  plaintiff  * :  Carthrow  v.  Hagger,  1  East.  106  ;  and  for  goods  sold  and  delivered 
/or  the  defendant,  instead  of  to  the  defendant :  Bell  v.  Thrupp,  2  B.  &*  A.  596 ;  for 
work  done  and  materials  provided,  and  goods  manufactured  and  made  by  the  de- 
ponent for  the  defendant  at  his  request :  Pont  if  ex  v.  Maltzoff,  1  Exch.  436,  have  been 
held  bad. 

Money  lent,  &c. — An  affidavit  of  debt  for  money  paid,  laid  out,  and  expended, 
and  lent  and  advanced,  by  plaintiff  "to  *  the  defendant,  and  at  his  request,  omitting 
the  words  *  for  the  defendant,*  has  been  held  insufficient :  Frick  v.  Poole,  9  B.  &  C. 
543.  An  affidavit  for  money  had  and  received  on  account  of  the  plaintiff  ought  to 
state  it  to  have  been  received  by  the  defendant  to  the  plaintiff's  use  :  Kelly  v.  Curton. 
4  Ad.  &  E.  622. 

Account  stated. — An  affidavit  that  defendant  is  indebted  to  plaintiff  in  £1,000, 
under  an  agreement  in  writing,  whereby  defendant  undertook  to  pay  plaintiff  the 
bakince  of  accounts,  &c.  *  which  said  balance  is  still  due  and  unpaid,*  without  stating 
that  the  balance  was  £1,000,  was  held  insufficient:  Hatfield  v.  Linguard,  6  T.R.  217. 
So  also  where  the  words  were  *  for  money  found  to  be  due  from  the  said  defendant 
to  me,  on  the  balance  of  an  account  current,  from  18th  February,  1856,  to  20th 
August  instant*:  Prince  v.  Kennedy,  (1863)  2  S.C.R.  174.  But  an  affidavit  that 
defendant  is  indebted  to  plaintiff  on  the  "  balance  of  an  account  stated,*  without 
adding  '  and  settled  * :  Tyler  v.  Campbell,  3  N.C.  675 ;  and  an  affidavit  stating  de- 
fendant to  be  indebted  to  plaintiff  *  on  an  account  stated  between  them,*  have  been 
held  sufficient:   Balmanno  v.   May,  6   Dowl.   306. 

Guarantee. — An  affidavit  against  the  surety,  on  a  guarantee  for  goods  should 
show  the  amount  guaranteed,  the  terms  of  the  guarantee,  that  the  time  for  payment 
had  elapsed,  and  that  the  principal  debtor  had  not  paid :  Angus  v.  Robilliard,  2 
Dowl.    90. 

Breach  of  agreement. — An  affidavit  of  a  cause  of  action  arising  on  the  breach  of 
an  agreement  must  state  a  breach  of  the  agreement :  Stinton  v.  Hughes,  6  T.R.  1 3. 
An  affidavit  that  'defendant  is  indebted  to  me  for  services  rendered  to  him  and  accounts 
paid  for  him  as  his  manager  upon  a  recent  athletic  tour  in  Brisbane  and  Newcastle  * 
IS  insufficient  for  want  of  the  addition  '  at  the  request  of  the  defendant  * :  Siemann  v. 
Cooke,    (1887)    4    W.N.    72. 

Interest. — If  interest  be  sought  to  be  recovered  as  a  debt,  the  affidavit  should 
show  an  express  contract :  Harrison  v.  Turner,  4  Dowl.  72.  It  need  not  state  the 
amount  of  the  principal,  nor  the  time  when  it  began  to  run :  White  v.  Sowerby,  3 
Dowl.   584. 

Whieh  arose  within  the  Jurisdiction,  etc.— The  English  decisions  on  the  mean- 
ing of  the  expression  "  cause  of  action  which  arose  within  the  jurisdiction  *  were  for 
a  time  very  conflicting.  In  the  Gjurt  of  Queen's  Bench  it  was  held,  in  the  case  of 
contracts,  that  both  the  making  of  the  contract  and  the  breach  must  have  taken  place 
within  the  jurisdiction :  Alhusen  v.  Malgarejo,  L.R.  3  Q.B.  340 ;  Cherry  v.  Thomp- 
son, L.R.  7  Q.B.  673.  The  Courts  of  Common  Pleas  and  Exchequer,  on  the  other 
hand,  adopted  the  construction  that  the  section  applied  to  a  breach  within  the  juris- 
diction of  a  contract  made  anywhere  between  the  plaintiff  and  defendant.  Thus, 
where  the  contract  was  made  in  the  Isle  of  Man,  and  the  breach  took  place  in  England, 
the  Court  of  Common  Pleas  held  that  the  section  applied,  that  '  the  cause  of  action  * 
meant  the  act  on  the  part  of  the  defendant  which  gave  the  plaintiff  his  cause  of  com- 
plaint :  Jackson  v.  Spittall,  L.R.  5  C.P.  542.     In  a  kiter  case  it  was  announced  that 
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the  judges  ot  the  Court  of  Queen's  Bench,  though  still  remaining  of  the  same  opinion  C.L.P.  Aot« 
as  before,  had,  for  the  sake  of  conformity,  agreed  to  be  bound  by  the  opinJSn  of  the        R.  18 
majority,  and  that  consequently  in  future  all  the  Courts  would  act  upon  the  decision 
in  Jackson  v.  SpittaU ;   Vaughan  v.   Weldon,  L.R.   10  C.P.  47. 

The  plaintiffs  sued  for  commission  on  the  sale  of  a  station  in  New  South  Wales. 
The  sale  >\'as  effected  in  Sydney.  The  employment  of  the  plaintiffs  was  partly  by 
letters  between  the  defendants  in  Melbourne  and* the  plaintiffs  in  Sydney,  and  partly 
by  communications  between  the  plaintiffs  and  the  Sydney  agent  of  the  defendants. 
It  was  held  that  the  cause  of  action  arose  within  the  jurisdiction :  Johnson  v.  PooUy 
(1877)    Knox   394. 

Plaintiff  advertised  for  tenders  for  the  supply  of  machinery,  and  the  defendants 
sent  to  plaintiff's  Melbourne  agents  a  tender,  which  the  agent  forwarded  to  plaintiff  in 
Syndey.  Plaintiff  accepted  the  tender  by  a  telegram  to  his  agent,  who  communicated 
the  acceptance  to  defendants.  The  contract  was  to  put  the  machinery  free  on  board 
in  Melbourne.  After  arrival  in  Sydney  it  was  found  to  be  defective.  It  was  held 
that  plaintiff  could  proceed  under  this  section :  Gilles  v.  Langlands  Foundry  Co., 
(1885)  1  W.N.  127;  see  also  See  v.  WaUace,  (1890)  7  W.N.  3 ;  Menzies  v.  WUliams, 
(1893)  10  W.N.  13  ;  and  Laaarwj  v.  Thompson,  (1881)  Tarleton's  Term  Reports  (2nd 
term),  13 ;  and  notes  to  s.  188  (post).  Section  9  of  the  Supreme  Court  Procedure 
Act,  1900  (post),  does  not  apply  to  cases  under  this  section  ;  and  cf.  the  Common- 
wealth Service  and  Execution  of  Process  Act,  1901,  s.  11. 

Was  personally  served,  etc.— As  to  what  will  be  considered  reasonable  efforts 
to  effect  personal  service :  see  notes  to  s.  17  (ante). 

It  must  be  distinctly  shown  that  the  writ  came  to  the  knowledge  of  the  defen- 
dant :  Kitchen  v."  Wilson,  4  C.B.,  N.S.  483."  The  proof  in  each  case  depends  on  its 
own  particular  facts.  The  following  cases  on  s.  17  of  the  English  Act  may  be  con- 
sulted, but  it  must  be  borne  in  mind  that  the  wording  of  the  sections  is  different : 
Thomas  v.  Pearce,  4  D.  &  L.  317  ;  Goggs  v.  Lord  Huntingtower,  1  D.  &  L.  599  ;  Heath 
V.  WhUe,  2  D.  &  L.  40  ;  Christmas  v.  Eicke.  6  D.  &  L.  156  ;  Russell  v.  I^owe,  2  Dowl. 
N.S.  233 ;  Davies  v.  Westmacott,  7  C.B.,  N.S.  829 ;  29  L.J.  C.P.  150.  Where  it  can 
clearly  be  shown  that  the  defendant  Is  aware  of  the  writ,  and  merely  avoids  service, 
t^he  strict  requirements  as  to  the  efforts  to  be  made  to  effect  service  are  not  generally 
insisted  on  :  Wilkins  v.  Jones,  3  D.  &  L.  747  ;  and  see  Gorringe  v.  Terrewest,  2  L.M'. 
&  P.  12  ;  20  L.J.  Q.B.  209,  in  which  case  the  defendant  had  corresponded  with  the 
plaintiff's  attorney  as  to  a  compromise  of  the  action ;  see  also  Barringer  v.  Handlev, 
12  C.B.   720. 

WllMly  ne^eots  to  appear.— The  defendant's  "  wilful  neglect  to  appear  * 
will  be  presumed  after  the  writ  has  come  to  Tiis  knowledge.  The  fact  of  no  appearance 
having  been  entered  may  be  stated  in  the  same  affidavit  as  the  attempts  to  effect 
sei  vice,  or  in  a  separate  affidavit.  The  search  must  be  made  before  any  application 
for  leave  to  proceed  as  if  service  had  been  effected.  It  should  appear  to  have  been 
recent :  Hooker  v.  Townsend,  1  Hodges ,  204;  and,  if  possible,  on  the  day  on  which 
the  application  for  leave  to  proceed  is  made  :  Spence  v.  Barker,  8  Dowl.  296.  A  search 
four  da3rs  old  has  been  considered  stale :  Drinkwater  v.  Mill,  12  C.B.  452. 

Living  out  of  Jurisdiction.- The  alternative  "  living  out  of  the  jurisdiction  to 
defeat  and  delay  crwlitors,'  is  a  presumption  to  be  raised  from  the  particular  facts 
of  each  case.  It  is  not  a  fact  to  be  drily  stated,  but  in  an  affidavit  circumstances  suffi- 
cient to  raise  the  presumption  must  be  set  out ;  see  hereon  decisions  under  s.  4  (d) 
of  the  Bankruptcy  Act   1898. 

The  plaintiff  shall  be  at  liberty  to  proceed.— The  court  or  judge  will  order 
that  the  plaintiff  be  at  libertv  to  proceed,  and  his  proceedings  are  regulated  by  s.  26 
(post),  and  s.  129  (post). 

Where  the  plaintiff,  after  trying  for  two  years,  succeeded  in  serving  the  de- 
fendant personally  with  a  writ  in  Paris  under  this  section,  the  court  held,  that  the 
plaintiff  must  make  reasonable  efforts  to  serve  the  declaration  :  Thelwall  v.  Yelverton, 
10  Jur.,  N.S.  295. 

In  a  case  where  it  was  shown  that  the  defendant,  who  had  been  served  with 
process  in  California  under  this  section,  and  who  remained  there,  vj^ls  fraudulently 
making  away  with  his  property,  the  Court  of  Common  Pleas  (dubitante  Willes,  J.) 
ordered  that  he  should  plead  to  the  declaration  within  eight  days  of  its  being  filed 
at  the  Master's  office  :  Bates  v.  Bates,  9  C.B.,  N.S.  561  ;  30  L.J.  C.P.  191.  And  the 
court  subsequently  refused  to  stay  the  proceedings  upon  an  appearance  entered  by 
the  general  attorney  of  the  defendant  after  the  expiration  of  the  eight  days  above 
limited  (S.C,  9  C.B.,  N.S.  564.  See  also  North  v.  Shierlaw,  (1897)  13  W.N.  163, 
where  Stephen,  J.,  heW  that  a  declaration  mast  be  filed :  ss.  24,  25  not  applying  to 
■writs  for  service  outside  the  jurisdiction. 
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22  Writ  of  Sunirrums, 

C.L.P.  Acty  19.  (1)  In  any  action  against  a  person  residing  out  of  the 

8. 19.       jurisdiction  of  the  Court  andjiot  being  a  British  subjectj^  the  like 

.    ,  proceedings  may  be  taken  as  against  a  BrltTsTi  subject  resident 

Acttons  against  r^  .,&..-^,..  ^i^-i*  ri         t-'  xt         «• 

foreigners  re-  out  of  the  juHsdiction,  savc  that  in  lieu  of  the  Form  No  3  in 
funSon!'*"^  the  Second  Schedule,  the  plaintiff  shall  issue  a  writ  of  summons 
17  Vic.  So.  21,  according  to  the  Form  No.  4  contained  in  the  said  Schedule,  and 
^-  *^  shall  in   manner  aforesaid  serve  a  not  ice,  of  such  last-mentioned 

urrit  upon  the  defendant  therein  ■mentioned,  which  notice  shall  be 
in  the  form  contained  in  the  said  Form  No.  4. 

(2)  Such  service  shall  be  of  the  same  force  and  effect 
as  the  service  of  the  writ  of  summons  in  any  action  against  a 
British  subject  resident  abroad,  and  by  leave  of  the  Court  or  a 
Judge,  upon  their  or  his  being  satisfied  by  affidavit  as  aforesaid, 
the  like  proceedings  may  be  had  and  taken  thereupon. 

The  like  proceedingt. — The  procedure  under  this  section  is  precisely  the 
same  as  that  under  s.  18  (ante),  only  that  the  affidavit  of  service  should  specify  the 
service  of  the  "  notice  "  instead  of  the   *'copy  *  of  the  writ. 

Form  No.  4 :  the  use  of  the  wrong  form  may  be  amended :  s.  21. 

Notice. — Where  the  notice  gave  the  defendant,  a  foreigner,  a  less  time  than 
the  time  limited  for  appearance  in  which  to  pay  the  debt  and  costs,  the  Court  of 
Common  Pleas  refused  to  give  the  plaintiff  leave  to  proceed,  although  the  defendant 
had  by  letter  admitted  the  debt:  Colli  v.  Mongruel,  L.R.  1  C.P.  46. 

AflldaTit.— See  s.   18  and  notes. 

In  an  action  against  a  foreigner  resident  abroad,  where  leave  had  been  given 
by  a  judge  to  proceed  against  him  as  if  personal  service  had  been  effected,  upon  an 
atfidavit  of  a  cause  of  action  for  work  and  labour  arising  in  this  country,  the  plaintiff 
upon  a  rule  obtained  by  the  defendant  to  show  cause  why  that  order  should  not  be 
rescinded,  made  an  affidavit  that  orders  were  given  in  this  country  by  certain  persons 
who  were  afterwards  recognised  by  the  defendant,  in  certain  conversations  abroad, 
as  his  agents ;  and  it  was  thereupon  held  tliat,  although  this  was  denied  by  the  de- 
fendant, there  was  sufficient  evidence  to  satisfy  a  judge  of  a  cause  of  action  within 
the  jurisdiction,jand  the  defendant's  rule  was  accordingly  discharged  :  Glcnjfr  v. 
Persigny,  11  W.R.  146. 

As  to  indorsing  the  time  of  service,  as  in  the  case  of  an  ordinary  writ  of  summons, 
see  s.    15   {ante). 

This  section  does  not  applv  to  foreign  corporations :  Ingate  v.  Austrian  Lloyd's 
C.B.,  N.S.  704 ;  27  L.  J.,  C.P.  323. 

^^ot^^hliJn.  2®-  ^^  ^^^  plaintiff  or  his  attorney  omits  to  insert  in  or 

Ibid,  s  18.  indorse  on  any  writ  of  summons  or  copy  thereof  any  of  the 
matters  required  by  this  Act  to  be  inserted  therein  or  indorsed 
thereon,  such  writ  or  copy  thereof  shall  not  on  that  account 
be  held  void,  but  it  may  be  set  aside  as  irregular  or  amended 
upon  application  to  be  made  to  the  Court  or  to  a  Judge  ;  and 
such  amendment  may  be  made  upon  any  application  to  set  aside 
the  writ  upon  such  terms  as  to  the  Court  or  Judge  seem  fit. 

Amendment. — A  more  general  power  of  amendment  is  conferred  by  s.  26()  {post)  ; 
but  the  cases  are  collected  here  for  convenience. 

Amendment  to  save  the  Statute  of  Limitations.— The  rule  upon  which  the  courts 
formerly  acted  in  the  amendment  of  the  writ  is  laid  down  in  Goodchild  v.  Leadham, 
1  Exch.  707.  They  amended  where  the  action  would  otherwise  be  barred  by  the 
Statute  of  Limitations,  or  where  the  wr't  itself  varied  from  the  prcrcipe.  In  Brown 
V.  Fullerton,  13  M.  &  W.  556,  a  plaintiff  was  added  ;  and  in  Christie  v.  Bell,  16  M.  &.  W. 
669,  the  character  of  the  phintiffs  and  defendants  was  added,  in  binh  cases,  to  save 
the  statute.  See  also  Carne  v.  Malins,  6  Exch.  803.  In  Kirk  v.  Dolby,  6  M.  &  W, 
636,  the  date  of  the  writ  was  altered  to  make  it  correspond  with  the  prcecipe ,  see 
also  Williams  v.  Williams,  10  M.  &  W.  476 ;  Mavor  v.  Spalding,  1  D.  &  L.  878  ; 
Cnlverwell  v.  Nugee,  15  M.  &  VV.  559;  but  the  date  will  not  be  altered  to  save  the 
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statute,  as  the  writ  must  bear  the  true  date  of  its  issue :  Campbell  v.  Smart,  5  C.B.  C.L.P.  Act« 
196;  Bailey  v.  Oiven,  9  W.R.  128,  cor.  Crompton,  J.  ;  Clarke  v.  Smith,  2  H.  &  N.  g  20 
753.  In  Cornish  v.  Hocking,  1  E.  8c  B.  6()2 ;  22  L.J.  Q.B.  142,  the  court  allowed 
under  s.  260  {post),  the  amendment  of  the  indorsement  on  a  pluries  writ  of  summons 
issued  before  the  Act  came  into  force,  by  altering  the  date  of  the  first  writ,  therein 
appearing,  to  its  true  date,  in  order  to  save  the  statute,  but  refused  to  amend  the 
indorsement  on  the  copy  served  on  the  defendant.  In  one  case,  before  the  Uniformity 
of  Process  Act  (2  &  3  Will.  4,  c.  39),  a  capias  was  amended  by  altering  the  name  of 
the  defendant :  Carr  v.  Shaw,  7  T.R.  299 ;  and  in  another  case  the  christian  names 
of  two  defendants  were  inserted :  Rutlierford  v.  Mein,  2  Smith,  392. 

The  courts  formerly  decided  that  they  would  not  allow  an  amendment  by  the 
addition  of  a  defendant :  Goodchild  v.  Leadham,  1  Ex.  707  ;  Roberts  v.  Bate,  6  Ad. 
&  E.  778.  Nor  does  this  section  enable  them  to  do  so,  though  the  name  of  a  defendant 
may  be  added  after  a  plea  in  abatement :  s.  42  {post). 

Amendment  of  copy. — The  courts  formerly  refused  to  amend  the  copy  of  the 
writ,  for  this  is  the  act  of  the  party  :  Eccles  v.  Cole,  8  M.  &  W.  537  ;  Cornish  v.  Hock- 
ing, 1  E.  &  B.  602  ;  22  L.J.  Q.B.  142.  The  power  of  amending  the  copy  of  the  writ 
is  here  expressly  given.  Misnomers  were  formerly  amended  by  judge's  order,  *at 
the  cost  of  the  plaintiffs  ' :  Rush  v.  Kennedy,  7  Dowl.  199.  The  court  or  a  judge  may 
amend  now  *  upon  such  terms  as  may  seem  fit" ;  see  s.  260  {post)  ;  Ye  Sing  v.  Lion 
Insurance  Co.,  (1884)  1  W.N.  61  ;  and  Fink  v.  Oliver,  (1885)  1  W.N.  108. 

Where  a  writ  gave  defendant  only  eight  days  to  appear,  when  it  should  have 
given  him  sixteen,  an  application  by  the  defendant  to  enlarge  the  time  for  appear- 
ance was  granted  by  the  Chamber  judge,  but  the  order  was  set  aside  on  appeal: 
A.J.S.   Bank  v.   Forrester,  (1871)   10  S.C.R.   143. 

Application  to  set  aside  the  writ— The  application  to  set  aside  the  writ  ought  1 
to  be  made  within  a  reasonable  time,  ordinarily  within  the  time  allowed  for  appear- 
ing :  Tilling  v.  Hodgson,  13  M.  &  W.  638  ;  and  it  must  be  made  before  taking  a  fresh 
«tep,  after  knowledge  of  the  irregularity:  R.  309  {post),  and  see  Sevil  v.  Heath,  (1877)  ' 
Knox    359. 

As  to  what  will  constitute  irregularity  in  the  writ,  see  ss.  4,  6,  7,  8,  9,  10,  and 
cases  noted  thereon  {ante). 

21.  If  either  of  the  Forms  of  writ  of  summons  Nos.  1,  3,  Amendment  in 
and  4,  contained  in  the  Second  Schedule  hereto,  is  l^y  mistake  or  STVrit*  mcdy™ 
inadvertence  substituted  for  any  other  of  them,  such  mistake  or  n  vic.  No.  21, 
inadvertence  shall  not  be  an  objection  to  the  writ  or  any  other  ^-  ^^• 
proceeding  in  such  action  ;  but  the  writ  may,  upon  an  ex  parte 
application  to  a  Judge  whether  before  or  after  any  application  to 

set  aside  such  writ,  or  any  proceeding  thereon,  and  whether  the 
same  or  notice  thereof  has  been  served  or  not,  be  amended  by  such 
Judge  with  or  without  costs. 

Bhall  not  be  an  objection,  etc.— See  Green  v.  Braddyll,  (1856)  1  H.  &  N.  69, 
4  W.R.  487,  where  in  November,  1852,  the  plaintiff's  attorney  issued  against  the 
defendant  a  writ  of  summons  in  the  form  prescribed  by  the  18th  section  of  the  C.L.P. 
Act,  1852  (which  is  the  same  as  the  18th  section  of  this  Act),  for  service  on  a  British 
subject  residing  out  of  the  jurisdiction.  In  the  following  March  the  defendant's 
attorney  entered  an  appearance.  The  plaintiff's  attorney  not  being  aware  that  an 
appearance  was  entered,  from  time  to  time  renewed  the  writ,  and  on  the  31st  March 
served  the  defendant,  who  had  always  resided  in  England,  with  a  copy  of  the  renewed 
writ.     Held,  that  there  was  no  ground  for  setting  aside  the  proceedings. 

22.  A  writ  for  service  within  the  jurisdiction  of  the  Court  writs  for  ser- 
may  be  issued  and  marked  as  a  concurrent  writ  with  one  for  ^'f*;^'^'^'".*"** 

■'.  A        r      %  '         '      ^^       •  1  '       r  •  c      i        Without  juris- 

service  out  of  the  jurisdiction,  and  a  writ  for  service  out  of  the  diction  may  be 
jurisdiction  may  be  issued  and  marked  as  a  concurrent  writ  with  ^°"^"'^'^^'^^- 
one  for  service  within  the  jurisdiction. 

See  s.  11  (ante),  and  the  Commonwealth  Service  of  Process  and  Execution  Act, 
1901,  {post). 
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C.L.P.  Act,  23.  (1)  Any  affidavit  for  the  purpose  of  enabling  the  Court 

S.  23.  or  a  Judge  to  direct  proceedings  to  be  taken  against  a  defendant 
Affidavits  in  residing  out  of  the  jurisdiction  of  the  G^urt  may  be  sworn  before 
certain  cases  any  consul  general,  consul,  vice-consul,  or  consular  agent  for  the 
bSore^l  ^Mi^i  time  being  appointed  by  Her  Majesty  at  any  foreign  port  or  place. 


17  Vic.  No.  21 , 
s   21. 


(2)  Every  affidavit  so  sworn  by  virtue  of  this  Act  may 
be  used,  and  shall  be  admitted  in  evidence,  saving  all  just  excep- 
tions, provided  it  purport  to  be  signed  by  such  consul  general, 
consul,  vice-consul,  or  consular  agent,  upon  proof  of  the  official 
character  and  signature  of  the  person  appearing  to  have  signed 
the  same. 

Upon  proof. — Mr.  Commissioner  Heydon  suggests  in  his  note  prefacing  the 
Consohdating  Bill  that  "  upon  "  is  a  mistake  for  *  without  " ;  but  the  corresponding, 
English  s.  23  of  the  C.L.P.  Act,  1852,  uses  the  word  "  upon." 

Special  indorse-  24.  (1)  Where  the  defendant  resides  within  the  jurisdic- 

Tbids  22  '      ^^^  ^^  ^^^  Court,  and  the  claim  is  for  a  debt  or  liquidate  Jaeinaud- 

in  money  with  or  without  interest  arising  upon  a  contract  ex- 

press  or  implied,  as  for  instance — 

(a)  on  a  bill  of  exchange,  promissory  note  or  cheque,  or 
other  simple  contract  debt ;  or 

(b)  on  a  bond  or  contract  under  seal  for  payment  of  a  liqui- 
dated amount  of  money ;  or 

(c)  on  a  statute,  where  the  sum  sought  to  be  recovered  is  a 

fixed  sum  of  money  or  in  the  nature  of  a  debt ;  or 

(d)  on  a  guarantee,  whether  under  seal  or  not,  where  the 
claim  against  the  principal  is  in  respect  of  such  debt  or 
liquidated  demand,  bill,  cheque,  or  note, 

the  plaintiff  may  make  upon  the  writ  of  summons  and  copy 
thereof  a  special  indorsement  of  the  particulars  of  his  claim  in 
the  Form  No.  5  contained  in  the  Second  Schedule  hereto,  or  to 
the  like  effect. 

Speciui  indorse-  (2)  Such  special  indorsement  shall  be  considered .  as 

fSrVanicilTa^s  particulars  of  demand,  and  no  further  or  other  particulars  of 
of  demand.       demand  need  be  delivered  unless  ordered  by  the  Court  or  a  Judge. 

Special  indorsement. —A  judgment  debt  niav  be  indorsed  under  this  section  : 
Hodsoll  V.  Baxter,  E.  B.  &  E.  884 ;  28  L.J.  Q.B!  61. 

Interest. — Interest  must  not  be  indorsed,  unless  payable  under  an  express  contract 
to  that  effect,  or  upon  bills  of  exchange  or  promissory  notes ;  and  any  attempt  thus 
to  obtain  interest  in  other  cases  will  be  severely  dealt  with  by  the  courts  :  Rodxvay 
V.  Lucas,  10  Exch.  667. 

But  where  interest  was  claimed  on  the  special  indorsement,  and  the  defendant 
did  not  appear  and  plaintiff  signed  judgment,  defendant  applied  to  set  aside  the  judg- 
ment on  affidavits  that  there  was  no  contract,  express  or  implied,  to  pay  interest, 
and,  therefore,  the  writ  was  improperly  specially  indorsed.  It  was  argued  for  the 
plaintiff  that  defendant  should  have  appeared,  and  that  as  judgment  had  been  signed 
for  the  amount  claimed  without  any  interest  the  judgment  could  not  be  set  aside 
citing  Rodway  v.  Lucas  (supra)  ;  Pring  J.,  refused  to  set  aside  the  judgment :  Parke 
&  Lacey  Co.  v.  King  Conrad  Silver  Mining  Co.,  (1902)  19  W.N.  253. 

Plaintiff  had  specially  indorsed  a  writ  and  included  a  claim  for  interest,  and  de- 
fendant appeared  ;  plaintiff  filed  a  declaration  not  claiming  interest  as  flowing  from 
the  contract,  and  defendant  pleaded  but  did  not  verify  his  plea  under  the  rule  (now 
R.  62,  post) ;  on  summons  to  strike  out  the  plea,  Owen,  J.,  held  that  the  writ 
\s-as  not  properly  specially  endorsed  :  Schneider  v.  Sexier/  (No.  1),  (1902)  19  W.N.  59 
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In  an  action  on  a  policy  of  fire  insurance  the  writ  \vas  specially  indorsed  and  the  C.L.P.  Act, 
special  indorsement  included  a  claim  for  interest.     Defendant  did  not  terify  his  plea,        g   04 
and  plaintiff  under  the  then  rule  signed  judgment ;  Ca/ien,  J.,  set  aside  the  judgment, 
holding  that  the  writ  was  improperly  specially  indorsed  for  interest :  Lewington  v. 
Scottish  Union  &  National  Insurance  do.,  (1901)  18  W.N.  275;  apparently  it  ap- 
peared by  the  declaration  that  interest  was  not  ckimed  under  any  contract. 

Plaintiff  cannot,  by  improperly  specially  indorsing  a  writ  (as  where  the  claim 
was  really  unliquidated)  get  the  benefit  of  rules  dealing  with  properly  specially  in- 
dorsed writs:  Nicliolson  v.  Perrott,  (1901)  18  W.N.  113.  See  also  Campbell  v. 
Kenny,  (1903)  20  W.N.  15. 

Particulars. — It  is  irregular  to  deliver,  without  leave  of  a  judge,  different 
particulars  from  those  indorsed  ;  but  if  delivered  and  not  set  aside,  the  plaintiff  may 
use  them  at  the  trial :  Fromant  v.  Ashley,  1  E.  &  B.  723.  And  the  declaration  will 
not  be  struck  out  on  that  ground  :  Marsfudl  v.  A.J.S.  Bank,  (1899)  15  W.N.  245. 

Payment. — By  R.  73  {post),  payment  need  not  be  pleaded  where  credited  in  the 
particulars  of  demand  ;  but  this  rule  does  not  apply  where  the  plaintiff,  seeking  to 
recover  a  balance,  does  not  state  the  particular  sums  credited.  The  plaintiff,  in 
indorsing  his  writ,  should  have  this  rule  in  view,  so  as  to  avoid  the  costs  of  a  successful 
plea  of  payment. 

Credits  should  be  given  in  accordance  with  the  form  in  the  Schedule  ;  if  the  in- 
dorsement does  not  fulfil  the  requirements  of  the  section,  particulars  must  be  filed 
with  the  declaration  in  accordance  with  R.  41 :  Anthony  v.  Thompson,  (1864)  2  S.C.R. 
343. 

As  to  judgment  by  default,  when  the  writ  is  specially  indorsed,  see  s.  25  (infra). 
As  to  the  costs  of  the  declaration,  if  there  be  no  special  indorsement,  see  s.  26  {post), 
Itisonly  when  the  defendant  resides  within  the  jurisdiction  that  final  judgment 
OOlteGtuIt  Is nhta  ina  hie.  As  to  writs  for  service  without  the  jurisdiction,  see  North  v. 
Shierlaw,  (1897)  13  W.N.  163,  where  Steplien,  J.,  held  that  a  writ  for  service 
without  the  jurisdiction  could  not  be  indorsed  under  this  section. 


PART  III. 

Appearance,    and   proceedings   in   default    of   appearance. 

25.  (1)  In  case  of  non-appearance  by  the  defendant  where  judgment  in 
the  writ  of  summons  is  indorsed  in  the  special  form  hereinbefore  f*5j!j|^uJ^ 
provided,  the  plaintiff,  on  filing  an  affidavit  of  due  service  of  the  where  writ 
writ  in  accordance  with  the  provisions  of  this  Agt  and  a  copy  of  [SSSS. 
such  writ,  may  at  once  sign  final  judgment  in  the  Form  No.  G  17  Vic.  No.  21, 
contained  in  the  Second  Schedule  hereto  for —  '•  ^^• 

(a)  any  sum  not  exceeding  the  sum  indorsed  on  the  writ, 
together  with  interest  at  the  rate  specified  (if  any)  to 
the  date  of  the  judgment ;  and 

(d)  the  sum  prescribed  for  costs,  unless  the  plaintiff  claim 
more  than  such  sum,  in  which  case  the  costs  shall  be 
taxed    in    the   ordinary    way. 

(2)  The  plaintiff  may  upon  such  judgment  issue  exe- 
cution at  the  expiration  of  the  time  prescribed. 

(3)  Provided  that  the  Court  or  a  Judge  may  either 
before  or  after  final  judgment  let  in  the  defendant  to  defend 
upon  an  application  supported  by  satisfactory  affidavits  account- 
ing for  the  non-appearance  and  disclosing  a  defence  upon  the 
merits. 

Indorsed  in  the  special  form.  ~ As  to  special  indorsement,  see  s,  24  (ante). 
AffldaYit  of  service.— See  ss.  15  and  17  {ante)  and  see  also  Sewell  v.  Sinclair, 
(1884),  1  W.N.  32;  and  Hudson  Bros.  v.  Wilkinson    &  others,  (1890)  6  W.N.  114. 
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C.L.P.  Aot)  May  at  once  tign  Judgment.— Judgment  can  only  be  signed  under  this  section 

S«  25.        when  no  appearance  has  in  fact  been  previously  entered  :  see  notes  to  s.  27  {post).    As 
to  signing  judgment  in  vacation,  see  R.  10  (d). 

FoF  any  tum  not  exceeding,  etc — Judgment  should  be  signed  for  such  amount 
only  as  is  really  due  at  the  time  of  signing  it :  Hodges  v.  Collagen,  2  C.B.,  N.S.  306 ; 
26  L.J.  CP.  171  J  3  Jur.  N.S.  369;  followed  in  Chambers  bv  Foster,  J.,  in  WhippU 
V.   Carson,   (6th   Jan.    1893). 

The  sum  pretCFibed  fOF  costs.— See  4th  Schedule  to  Rules,  "Costs  in  un- 
defended actions,"  {post). 

Issue  execution.— Under  R.  182  {post)  the  plaintiff,  upon  filing  a  verified  account 
of  what  is  justly  due  to  him  under  the  judgment,  may  issue  execution  forthwith. 
The  old  section,  23  of  17  Vic.  No.  21,  provided  for  execution  issuing  at  the  expiration 
of  eight  days  ;  but  the  Court  held  in  Lazarus  v.  Stutchbury,  (1886)  7  N.S.W.R.  328  ; 
3  W.N.  23;  2  W.N.  114, -that  the  rule  allowing  execution  forthwith  should  have 
effect.  The  present  section  gets  rid  of  any  doubt  by  allowing  execution  at  the  ex- 
piration of  the  time  prescribed,  i.e.,  bv  Rule.  Power  to  make  Ruhs  is  conferred  by 
s.  268  {post). 

PrOTided  that,  etc. — In  order  to  set  aside  a  judgment  under  this  section,  it 
is  necessary  to  disclose  merits,  and  it  is  not  sufficient  to  swear  to  them  generally, 
as  in  a  common  affidavit  of  merits :  Whiley  v.  Whiley,  4  C.B.,  N.S.  653,  overruling 
upon  this  point  Warrington  v.  Leake,  1 1  Exch.  304  ;  M'Lean  v.  Cronin,  (1882)  T.T.R. 
123.  But  the  truth  of  the  facts  alleged  will  not  be  further  inquired  into  upon  the 
application  by  admitting  affidavits  in  reply:  Warrington  v.  Leake  {supra). 

A  judgment  will  be  set  aside  under  this  section,  where  any  claim  is  indorsed 
upon  the  writ  that  is  not  properly  indorseable  under  s.  24,  if  the  judgment  be  signed 
for  such  claim  :  Rogers  v.  Hunt,  10  Ex.  474  ;  24  L.J.  Ex.  23,  and  Rodway  v.  Lucas, 
•  10  Ex.  667.     The  general  equitable  powers  of  the  courts  over  judgments  are  not 

curtailed  by  the  affirmative  language  of  this  section  :  Hall  v.  Scot  son,  9  Exch.  238 ; 
23  L.J.  Ex'.  85. 

Affidavit  of  merits. — The  defendant  may  be  let  in  to  defend  after  judgment 
signed  upon  an  affidavit  of  merits.  It  has  long  been  the  practice  to  let  in  a  defendant 
to  defend  on  merits  :  Listed  v.  Lee,  1  Salk.  402  ;  but  the  defence  must  be  on  the  merits. 
Pleas  of  the  Statute  of  Limitations  :  Maddock  v.  Holmes,  1  B.  &  P.  228;  of  bankruptcy : 
Evans  v.  Gill,  1  B.  &  P.  52  ;  or  infancy  :  Delafield  v.  Tanner,  5  Taunt.  856  ;  Cavallier 
V.  Michael,  17  L.T.,  N.S.  290,  are  defences  on  the  merits  within  this  rule.  A  plea  to 
an  attorney's  action  that  no  bill  was  delivered  was,  in  Beck  v.  Mordaunt,  4  Dowl. 
1 12,  held  not  to  be  a  plea  to  the  merits ;  but  in  Wilkinson  v.  Page  1  D.  &  L.  913, 
Tindal,  C.J.,  expressed  an  opinion  to  a  different  effect. 

The  defendant  must  generally  pay  the  costs  of  the  application :  Listed  v.  Lee, 
(supra),  and  plead  issuably  without  delay.  Sometimes  he  may  be  ordered  to  bring 
money  into  court:  Wade  v.  Simeon,  13  M.  &  W.  637. 

The  affidavit  may  be  made,  not  only  by  the  defendant,  if  he  is  advised  and  believes, 
but  by  the  attorney  or  his  clerk,  if  he  has  been  informed  or  instructed,  and  believes  ; 
or  by  an  agent,  if  he  state  that  from  his  instructions  he  believes :  Rowbotham  v. 
Dupree,  5  Dowl.  .557  ;  Schofield  v.  Huggins,  3  Dowl.  427  ;  see  observations  upon  swear- 
ing **on  information  and  belief*  in  Amdt  v.  Porter,  30  L.J.  Ex.  19.  The  affidavit 
must  show  the  merits  to  be  merits  to  the  action  :  Bromley  v.  Gerish,  1  D.  &  L.  768 ; 
see  further  Tate  v.  Bodfield,  3  Dowl.  218  ;  Bower  v.  Kemp,  1  Dowl.  282 ;  Page  v. 
South,  7  Dowl.  412 ;  Crossby  v.  Innes,  5  Dowl.  566. 

For  cases  in  our  own  courts  where  application  has  been  made  to  set  aside  judgments 
signed  for  want  of  appearance,  see  Manhy  v.  Whelan,  (1884)  1  W.N.  41  (ejectment ; 
instructions  to  appear  miscarried)  ;  Dixon  v.  Tyler  (Ibid),  44 ;  Elliott  v.  Gough, 
{Ibid.)  53,  where  judgment  had  been  signed  after  tender  of  the  amount  due  with  an 
insufficient  amount  for  costs — application  dismissed  :  Hoffnung  v.  Sinclair  {Ibid.) 
47;  Federal  Bank  X.  Bate  {IHHd)  5  W.yi.  61;  Gorman  v.  .Matthews,  {\S91)  13  W.N. 
224,  where  Cohen,  J.,  held  that  an  offer  by  defendant  to  pay  two  guineas  as  costs 
of  signing  judgment  ought  not  to  have  been  refused,  assessed  the  costs  of  signing  judg- 
ment at  14  guineas  and  made  costs  of  the  application  costs  in  the  cause. 

Reference  may  be  made  here  to  analogous  cases  where  application  has  been  made 
to  set  aside  a  judgment  regularly  signed  for  want  of  a  plea  or  replication  ;  see  Marranan 
V.  Robertson,  (1884)  1  W.N.  130  (judgment  in  default  of  a  plea)  ;  North  v.  Schultxe, 
6  W.N.  HI  (see  R.  57  and  notes)  ;  Barnard  v.  Kellett,  (1891)  7  W.N.  100,  where 
Foster,  J.,  in  chambers,  refused  to  set  aside  a  judgment  signed  for  u-ant  of  a  plea, 
on  an  affidavit  stating  that  the  defendant  had  a  good  defence  on  the  merits,  but  on 
a  further  affidavit  being  filed  disclosing  the  defence,  granted  the  application  on  terms  : 
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Proudfoot  V.  (y Briefly  (1896)  13  W.N.  64 ;  in  this  last  case  Cohen,  J.,  after  conferring  C.L.P.  Aot, 
with  the  Chief  Justice,  said  there  could  be  no  formal  rule  as  to  the  terms  on  which  a        8    28 
judgment  regularly  signed  for  want  of  a  plea  would  be  set  aside.    *  It  should  "be  in  the 
discretion  of  the  Judge  to  impose  such  terms  as  in  any  given  case  may  appear  to  him 
to  be  just,"  and  commenting  on  the  rule  supposed  to  be  laid  down  in  Barnard  v. 
Kellett  {supra),  that  security  for  the  amount  claimed  must  be  given. 

The  application  must  be  made  promptly.  Where  defendant  was  an  infant 
when  judgment  was  signed,  but  knowing  all  the  facts  made  no  application  for  15 
years  after  coming  of  age,  the  application  was  refused  with  costs  :  Wodley  v.  Tullock, 
(1901)  18  W.N.  254. 

Cases  where  judgments  have  been  irregularly  signed  are  dealt  with  under  the 
different  sections  or  rules  in  respect  of  which  the  irregularity  took  place. 

Appeal. — There  is  an  appeal  to  the  Full  Court  from  the  decisbn  of  a  Judge  in 
Chambers  on  an  application  to  set  aside  a  judgment  signed  for  want  of  appearance  : 
Butler  V.  Walsh,  (1895)  11  W.N.  117  ;  see  also  Warner  v.  Fisher,  (1875)  13  S.C.R. 
at  page  ^52,  and  Cross  v.  Goode,  (1886)  7  N.S.W.R.  72  ;  2  W.N.  70,  and  notes  to 
.Supreme  Court  and  Circuit  Courts  Act,  1900,  s.  20  {post). 

As  to  time  limited  for  appearance,  see  R.  33  {post). 

26.  (1)  In  case  of  such  non-appearance  where  the  writ  of  J"dgmentm 
summons  is  not  indorsed  in   the  special  form  hereinbefore  pro- app^carancc 
vided,  the  plaintiff,  on  filing  an  affidavit  of  due  service  of  the  ^pccun:^"'  "*^* 
writ  of  summons  in  accordance  with  the  provisions  of  this  Act  indorsed. 
and  a  copy  of  the  writ  of  summons,  may  file  a  declaration  in-  J^gi'^*  ^°'  ^^' 
dorsed  with  a  notice  to  plead  in  eight  days  and  sign  judgment 

by  default  at  the  expiration  of  the  time  to  plead  so  indorsed  as 
aforesaid. 

(2)  If  no  plea  is  delivered,  where  the  cause  of  action 
mentioned  in  the  declaration  is  for  any  of  the  claims  which 
might  have  been  inserted  in  the  special  indorsement  on  the  writ 
of  summons  Thereinbefore  provided^  and  the  amount  claimed  is 
indorsed  on  the  writ  of  summons^  the  judgment  shall  be  final, 
and  execution  may  issue  for — 

(a)  any  sum  not  exceeding  the  sum  indorsed  on  the  writ, 
together  with  interest  at  the  rate  specified  (if  any)  ;  and 

(b)  the  sum  prescribed  for  costs,  unless  the  plaintiff  claim 
more  than  such  sum,  in  which  case  the  costs  shall  be 
taxed   in   the  ordinary   way  : 

Provided  always  that  in  such  case  the  plaintifT  shall  not  be  en- 
titled to  more  costs  than  if  he  had  made  such  special  indorsement 
and  signed  judgment  upon  non-appearance. 

Non-appearanee. — But  defendant  may  appear  at  any  time  before  judgment 
signed,  s.  27. 

Indorsed.— As   to  special  indorsement,  see  s.   24   {ante). 

AAd&Tit  of  due  tenriee. — See  notes  to  ss.  15  and  17  {ante). 

If  no  plea  is  delivered. — For  cases  where  judgment  of  non  pros,  or  for  want  of 
a  plea  was  signed,  see  notes  to  preceding  section. 

In  Flatau  v.  Best,  (1897)  13  W.N.  147,  where  the  defendant  pleaded  without 
having  entered  an  appearance,  he  was  given  leave  to  file  an  appearance,  and  his  plea 
allowed  to  stand  as  if  filed  after  appearance. 

As  to  time  for  appearance,  see  R.  34. 

27.  The  defendant   may  appear  at  any  time  before  judg- Appearance  lo 
ment,  and  if  he  appear  after  the  time  specified  in   the  writ  of  ^  «*'jj»^»jf^j^^^^^ 
summons  he  shall,  after  notice  of  such  appearance  to  the  plaintiff  fudgmTm. 

or  his  attorney,  be  in  the  same  position  as  to  pleadings  and  other  ibid.  s.  25. 
proceedings  in  the  action  as  if  he  had  appeared  in  time  : 
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CL.P.  Aet,  Provided  always  that  the  defendant  appearing  after  the  time 

8.  27.  appointed  by  the  writ  shall  not  be  entitled  to  any  further  time 
for  pleading  or  any  other  proceeding  than  if  he  had  appeared 
within  such  appointed  time. 

The  defendant  may  appear,  etc.— If  the  defendant  does  not  appear,  the  ^plain- 
tiff may  proceed  against  him  under  ss.  25  or  26  (ante) ;  if  he  does  appear,  the  appear- 
ance must  be  in  the  form  prescribed  by  s.  29  [post) ;  and  if  a  defendant  appear  in 
person,  he  must  give  the  address  required  by  s.  28  [post)  and  R.  395.  Appearances 
entered  under  the  old  practice  were  set  aside  as  irregular  where  they  did  not  follow 
the  requirements  of  the  statute  then  in  force  :  Smith  v.  Wedderburn,  4  D.  &  L.  297,  and 
cases  there  cited.  If  the  defendant  is  described  in  the  writ  by  initials,  or  by  a  wrong 
name,  the  appearance  should  be  entered  in  his  true  name,  as  thus,  *  William  Wells- 
Kilpin,  sued  as  W.  W.  Kilpin  " :  Lomax  v.  Kilpin,  4  D.  &  L.  295.  If  an  appearance 
be  entered  which  is  wrong  or  irregular,  it  ought  to  be  amended ;  a  new  appearance 
would  be  irregular:  Bate  v.  Bolton,  4  Dowl.  160,  677. 

If  two  or  more  defendants  in  the  same  action  appear  by  one  attorney  at  the  same 
time,  their  names  are  to  be  inserted  in  one  appearance :  R.  36  {post). 

Appearance  may  be  entered  in  vacation  :  Ruddell  v.  McCulloch  &•  anot fiery  (1884) 
5  N.S.W.R.  355;  1   W.N.   11. 

After  notice  of  such  appearance  to  the  plaintiff.— Notice  of  appearance 
should  now  be  given  in  every  case :  R.  35. 

Entry  of  appearance  after  time  allowed. — If  the  defendant  has  not  entered  an 
appearance  within  the  time  allowed  for  so  doing,  he  must,  in  order  to  be  in  the  same 
position  as  if  he  had  appeared  in  time,  give  notice  to  the  plaintiff  of  such  his  appear- 
ance ;  but  judgment  signed  after  appearance,  even  though  the  plaintiff  have  no 
notice  thereof,  is  irregular,  and  will  be  set  aside  upon  terms :  Rhodes  v.  Bryant,  2 
F.  &  F.  265,  Willes,  J. ;  Oake  v.  Moorecroft  L.R.  5  Q.B.  76,  78. 

An  appearance  in  per  sen  must  be  stated  to  be  so :  s.  29,  and  Schedule  II.,  F.  7 
(post). 

It  may  be  entered  by  a  third  person,  though  he  be  not  an  attorney :  Oake  v. 
Moorecroft    (supra). 

An  infant  can  only  appear  by  guardian:  Co.  Litt.  135  (6) ;  Frescobaldi  v.  Kynas- 
ton,  2  Str.  784 ;  Leech  v.  Cladburn,  2  L.M.  &  P.  614 ;  Carr  v.  Cooper,  1  B.  &  S.  230  :. 
Jarman  v.  Lucas,  15  C.B.,  N.S.  474;  33  L.J.  C.P.  108;  he  cannot  appear  hy  pro- 
chein  amy :  2  Inst.  261  ;  Fitzgerald  v.  Villiers,  3  Mod.  236 ;  Simpson  v.  Jackson, 
Cro.  Jac.  640.  An  infant  may  sue  by  guardian  or  by  prochein  amy  admitted  by 
the  court  for  that  purpose,  but  he  cannot  sue  in  person  or  by  attorney.  See  as  to 
the  appointment  of  guardians  ad  litem,  and  generally  as  to  actions  by  and  against 
infants,  Chitt.  Pr.  12th  ed.  vol.  ii.  pp.  1240 — 1246.  See  abo  as  to  insolvency  of 
frochein  amy :  Lees  v.  Smith,  5  H.  &  N.  632 ;  29  L.J.  Ex.  294 ;  and  as  to  right  of 
infant  to  moneys  recovered  in  suit  as  against  the  attorney  employed  by  the  prochein 
amy :  Collins  v.  Brook  (in  error),  5  H.  &  N.  700 ;  29  L.J.  Ex.  255. 

Should  the  time  for  pleading  have  expired,  or  nearly  expired,  the  defendant 
should  give  notice  of  his  appearance  to  the  plaintiff's  attorney,  as  pointed  out  in 
the  section,  and  apply  to  a  judge  for  further  time  to  plead. 

See  Flatau  v.  Best  cited  in  the  note  to  preceding  section  as  to  entering  an  appear- 
ance   after    plea. 

Appearance  by  28.  (I)  Evcry   appearance    by    the   defendant    in    person 

in''4«'^n'^o'    shall  give  an  address  at  which  it  shall  be  sufficient  to  leave  all 
civc  address  for  pleadings  and  other  proceedings  not  requiring  personal  service. 

17  Vic.  No.  21,  (2)  If  such  address  is  not  given  the  appearance  shall 

not  be  received,  and  if  an  address  so  given  is  illusory  or  fictitious 
the  appearance  shall  be  irregular,  and   may  be  set  aside  by  the* 
Court  or  a  Judge,  and  the  plaintiff  may  be  permitted  to  proceed 
by  sticking  up  the  proceedings  in  the  prothonotary's  office  with- 
out further  service. 

Every  appearance  by  the  defendant  in  person  shall  ^ve  an  address.— A 

book  for  the  purpose  of  entering  appearances,  &c.,  is  kept  at  the  prothonotary's 
office.  The  address  given  must  be  within  two  miles  from  the  General  Post  Office:, 
R.   395    (post). 


Digitized  by  VjOOQIC 


Appearance  and  Proceedings  in  Default,  29 

The  reason  of  the  latter  provision  of  the  section  seems  to  be,  that  the  appear-  C.LtP.  Aot, 
ance  shows  the  defendant  to  be  aware  of  the  proceedings,  and  to  be  watching  g^  28t 
their  course.  Leave  to  stick  up  the  proceedings  must  be  obtained  from  the  court 
or  a  judge.  In  order  to  obtain  such  leave,  the  plaintiff  should  show  by 
affidavit  that  proper  and  sufficient  inquiries  have  been  made  for  the  defendant. 
One  visit  to  \m  residence,  accompanied  by  inquiries  in  the  neighbourhood,  was 
not  considered  sufficient ;  Fry  v.  Rogers,  2  Dowl.  412 ;  nor  were  inquiries  at  a 
public  office,  where  the  bill  sued  on  was  payable :  Hemming  v.  Duke,  2  Dowl.  637. 
The  particulars  of  the  inquiries  should  be  stated,  and  the  application  should  generally 
be  made  to  a  judge  at  chambers  ex  parte,  a  rule  of  court  under  the  old  practice  having 
been  in  such  a  case  absolute  in  the  first  instance :  Bridges  v.  Austin,  1  Dowl.  272. 

But  if  no  address  be  given,  or  the  address  given  is  more  than  two  miles  from  the 
General  Post  Office,  pleadings,  &c.,  may  be  stuck  up  without  leave :  R.  396. 

29.  The  mode  of  appearance  to  every  such  writ  of  sum-  Mode  of 
mons,  or  under  the  authority  of  this  Act,  shall  be  by  delivering  ^y^^^^^j^'  ^i 
to  the  proper  officer  a  memorandum  in  writing  according  to  the  s.  27. 
Form  No.  7  contained  in  the  Second  Schedule  hereto,  or  to  the 
like  effect  dated  the  day  of  the  delivery  thereof. 

The  mode  of  appearance. — An  appearance  in  person  need  not  be  in  the  own 
proper  person  of  the  defendant,  and  the  memorandum  required  by  this  section  may 
be  delivered  by  a  third  person  on  his  behalf,  though  he  be  not  an  attorney :  Oake  v. 
Moorecroft,  L.R.  5  Q.B.  76. 

As  to  entering  appearance  in  person,  see  s.  28,  and  R.  395  [post). 

In  vacation,  see  note  to  s.  27  (ante). 

Notice  of  appearance  should  now  be  given  in  every  case :  R.  35  (post). 


30.  All  such  proceedings  as  are  mentioned  in  any  writ  or  ProcccdinRs 
notice  issued  under  this  Act  may  be  had  and  taken  in  default  of  wri"  OTlToike 

a  defendant's  appearance.  Sken^  ^^""^  ^""^ 

See  Schedule  II,  Forms  1,  3,  4  (post),  /j,y,  s^  28. 

31.  In  any  action  brought  against  two  or  more  defendants  Proceedings 
where  the  writ  of  summons  is  indorsed  in  the  special  form  herein-  ^mrof'the 
before  provided,  if  one  or  more  of  such  defendants  only  appear  ^^^^J^a  writ 
and  another  or  others  of  them  do  not  appear,  the  plaintiff  may  sign  j>cdauy  in- 
judgment  against  the  defendant  or  defendants  so  not  appearing,  ^^!J^^*  ^^^ 
and—^  " 

(a)  before  declaration  against  the    other  defendant  or  de- 
fendants issue  execution  thereupon^  in  which  case  he 
shall  be  taken  to  have  abandoned  his  action  against  the 
defendant  or  defendants  so  appearing ;  or 
{b)  before  issuing  such   execution,  declare  against  the    de- 
fendant  or    defendants   so   appearing,   stating   by   way 
of  suggestion  the  judgment  obtained  against  the  other 
defendant  or  defendants  not  appearing,  in  which  case 
the  judgment  so  obtained  against  the  defendant  or  de- 
fendants not  appearing  shall  operate  and  take  effect  in 
like  manner  as  a  judgment  by  default  obtained  before 
the  commencement  of  the  Common  Law  Procedure  Act 
of  1853  against  one  or  more  of  several  defendants  in  an 
action  of  debt. 
Indopted  in  the  special  form. — As  to  special  indorsement  see  s.  24  (ante). 
The  plaintiff  may  sign  judgment  against  the  defendant  or  defendants  so 
not  appearing. — The  judgment  signed  against  the  defendant  who  does  not  appear 
is  final  in  form,  though  it  becomes  interlocutory  in  eflfect  if  plaintiff  afterwards  pro- 
ceeds  against  the  other  defendants:  Beard  v.  Donaldson,  (1892)  9  W.N.  102;  but 
as  to  tne  English  law  there  cited  from  Chitty  qucere ;  see  s.  39  (post),  under  which 
verdict  and  judgment  can  be  had  against  one  of  several  defendants  in  contract. 
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C.L.P.  Aoty  In  Slocombe  v.  Black,  (1886)  3  W.N.  22,  an  application  \vas  made  by  certain 

g^  3j[^        defendants  to  compel  plaintiffs  to  sign  judgment  against  othei  defendants  and  make 
.the  suggestion  mentioned  in  the  section;  but  the  application  was  dismissed  on  its 
appearing  that  the  other  defendants  had  not  been  served. 

Proceedings  82.  (1)  In  anv  action  in  which  two  or  more  defendants 

against  absent  ,  . 

defendants  sued  arc  sued  as  co-partncrs, — 

as   co-partners.  ^^^  if  any  defendant  is  personally  served  with  the  writ  o^. 

Vib.'^''''''  .summons;  and 

18  Vic.  No.  0,  (J))  if  the  officer  or  person  charged  or  entrusted  with  the 

service  of  the  writ  upon  any  other  defendant  makes  an 
indorsement   thereon   to   the  efTect    that   he   has   made 
diligent  search  for  such  defendant  and  has  been  unable 
to  find  him  ;  and 
(c)  if  at  any  time  afterwards  an  affidavit  is  filed  that  to  the 
best  of  the  deponent's  knowledge  and  belief  the  defen- 
dant served  did  in  fact  when  the  cause  of  action  accrued 
carry  on  business  within  the  jurisdiction  of  the  Court 
as  a  co-partner  jointly  with  the  defendant  or  defendants 
as  to  whom  such  indorsement  has  been  made,  and  that 
such  last-mentioned   defendant  or  defendants  is  or  are 
out  of  the  jurisdiction, 
the  plaintif?  at  his  option  may  proceed  against  every  such  Icist- 
mentioned  defendant  (in  case  no  appearance  is  entered  for  him) 
in  the  manner  next  hereinafter  mentioned. 

(2)  Upon  the  filing  of  such  affidavit,  or  as  soon  after  as 
conveniently  may  be,  the  plaintiff  shall  cause  a  notice  in  the 
prescribed  form,  signed  by  himself  or  his  attorney,  to  be  pub- 
lished in  the  Gazette  and  in  not  less  than  one  other  Sydney  news- 
paper, requiring  every  such  defendant  to  appear. 

(3)  If  on  the  day  named  in  such  notice  (such  day  not 
being  less  than  ten  days  next  after  the  day  of  the  publication  of 
the  same  in  the  Gazette)  no  appearance  be  entered  for  such  de- 
fendant or  defendants,  the  plamtlff  may  cause  such  appearance 
to  be  entered  and  may  proceed  as  if  such  defendant  or  defendant 
resided  within  the  jurisdiction  and  had  appeared  to  the  action  in 
person. 

The  reference  to  "  cepi  corpus  **  and  arresting  in  the  section  of  the  Act  4  Vic. 
No.  6,  has  been  omitted  ;  there  is  now  no  such  return. — (Commissioner's  note). 

Co-partnew.— See   note    to  s.   46    {post). 

By  the  Registration  of  Firms' Act,  19(>2  (No.  100)  persons  carrying  on  business 
under  a  firm  name  must  register  the  names  of  the  members  of  the  firm  :  see  the  Act. 
Statutes,  Vol.  6. 

As  to  form  of  notice,  see  R.  273,  and  Form  II,  1st  Schedule  to  Rules  [post). 

Similar  prm  red-  33.  (1)  The  like  appearance  may  be  entered  and  proceed-^ 

sent  de?en(bnts  ings  had  wherc  two  or  more  defendants  are  sued  although  not  as 
?o  parmer^  co-partners  (where  as  to  any  defendant  such  indorsement  is  made 
4  Vic.  No.  c.  ^  aforesaid)  upon  an  affidavit  by  or  on  behalf  of  the  plaintiff 
"•  i«-  that  the  cause  of  action  against  all  the  defendants  accrued  within 

the  jurisdiction,  and  that  the  defendant  or  defendants  as  to  whom 
such  indorsement  has  been  made  is  or  are  out  of  the  jurisdiction. 

(2)  Provided  that  in  addition  to  the  publication  of 
such  notice  as  aforesaid  the  plaintiff  shall  give  security  by  bond,, 
before  any  such  appearance  is  entered  by  him,  to  such  amount 


Digitized  by  VjOOQIC 


Joinder  of  Parties.  31 

f  and  in  such  form  as  a  Judge  shall  order,  conditioned  to  repay  all  C.L.P.  Aot^ 
such  sums  as  he  shall  recover  in  the  action  against  any  such       8.  88. 
absent  defendant,  together  with  all  costs  sustained  by  such  de- 
fendant in  the  premises  in  case  the  judgment   therein  against 
him  is  afterwards  vacated,  reversed,  or  altered. 

(3)  Every  such  defendant  shall  have  the  like  remedy, 
f  and  the  same  proceedings  may  be  taken  on  his  behalf  for  pro- 
curing the  reversal  of  such  judgment  so  far  as  the  same  affects 
such  defendant,  as .  are  hereinafter  provided  with  respect  to 
defendants  against  whose  property  there  has  been  issued  a  writ 
of  foreign  attachment. 

(4)  The  provisions  of  section  two  hundred  and  eight  4  vic.  No.  6^ 
shall  apply  to  applications  and   proceedings  under  this  and  the  *' 

next  preceding  section. 

(5)  This  and  the  next  preceding  section  shall  not  ex-  ibid.  s.  23. 
tend  to  any  action  of  trespass  or  other  action  in  tort  (trover  or 
detinue  excepted),  but  shall  extend  only  to  actions  on  or  arising 

out  of  contract. 

Forei^  attachment— See  ss.  202,  ct  seq ;  see  R.  273  {post). 


PART  IV. 
Joinder  of  Parties. 

84.  (1)  At  any  time  before  the  trial  of  an   action,   the  Misjoinder  of 
Court  or  a  Judge  may  order  that  any  person  originally  joined  as  amtSidment 
plaintiff  shaJl  be  struck  out  from  such  action  if  it  appears  to  the  *^'**"  *"^'' 
Court  or  Judge  that  injustice  will   not  be  done  by  such  amend-  r^!^'  ^°  ^^' 
ment,  and  that  the  person  to  be  struck  out  was  originally  in- 
troduced  without   his   consent,   or   that   such    person   consents 
either  in  person  or  by  writing  under  his  hand  to  be  so  struck  out. 

(2)  Such  amendment  shall  be  made  upon  such  terms 
as  to  the  amendment  of  the  pleadings  (if  any),  postponement  of 
the  trial,  and  otherwise  as  the  Court  or  Judge  thinks  proper. 

The  misjoinder  of  plaintiffs  is  a  fatal  objection  in  actions  either  of  contract  or  of 
tort,  and  must  be  amended  either  under  this  or  the  following  section,  otherwise 
there  will  be  a  non-suit  or  verdict  for  the  defendant. 

May  order. — The  order  must  be  obtained  on  summons,  not  ex  parte:  Redgate 
V.  Churchwood,  (1881)  T.T.R,  44.  It  is  sufficient  prima  facie  for  the  applicant 
to  state  in  his  affidavit  that "  injustice  will  not  be  done  *  by  the  amendment :  Lanagan 
V.    Magill,    (1900)    17   W.N.   76. 

The  application  should  be  to  amend  the  writ  and  copy  and  all  subsequent  pro- 
ceedings. Amendments  are  allowed  generally  only  upon  terms  as  to  costs,  as  to 
which  the  court  or  judge  exercises  discretion  :  Wall  v.  Lyon,  1  Dowl.  714;  and  may 
fix  the  amount  of  costs :  Collins  v.  Aaron,  6  Dowl.  423. 

The  defendant  should  have  inserted  in  the  order  the  terms  on  which  he  is  to 
plead.  If  he  had  already  pleaded,  the  plea,  under  the  old  (Eng.)  practice  would  have 
been  considered  a  plea  to  the  amended  declaration  :  Fagg  v.  Borsley,  2  Dowl.  107  ;  and 
is  so  still,  unless  he  pleads  de  novo,  s.  101  {post).  The  defendant  has  now  two  days 
to  plead  de  novo  after  amendment,  unless  it  is  otherwise  ordered  ;  if  the  declaration 
is  amended  before  plea  the  defendant  must  still  plead  within  the  time  limited  to  do 
so,  or  within  the  two  days,  unless  it  is  otherwise  ordered  :  s.  101  {post). 

As  to  the  rights  of  a  person  joined  as  plaintiff  without  his  consent :  see  Proud- 
foot  &  another  v.  Bank  of  New  Zealand,  (1885)  6  N.S.W.R.  170  ;  2  W.\.  15.  Proud- 
foot  began  an  action  in  the  name  of  himself,  Logan  and  others  alleging  that  Logan 
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C.LtP*  Aot.  W3.S  a  partner ;  Logan  applied  to  have  his  name  struck  out  on  the  ground  that  the 
8   34         action  was  instituted  without  his  authority.     This  was  refused;  but  it  was  held 
that  he  was  entitled  to  be  indemnified  against  costs. 

Misjoinder  of  85.  (1)  If  it  appears  at  the  trial  of  an  action  that  there 

Tmidm^it  has  been  a  misjoinder  of  plaintiffs,  such  misjoinder  may  be 
at  trial.  amended  as  a  variance  at  the  trial  by  the  Court  or  a  Judge  in 

«.\y.^^*  ^°'  ^^'  1*^^  manner  as  to  the  mode  of  amendment  and  proceedings  con- 
sequent thereon,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit,  as  in  the  case  of  amendments  of  variances,  if  it 
appears  to  such  Court  or  Judge  that  such  misjoinder  was  not  for 
the  purpose  of  obtaining  an  undue  advantage,  and  that  injustice 
will  not  be  done  by  such  amendment,  and  that  the  person  to  be 
struck  out  was  originally  introduced  without  his  consent,  or  that 
such  person  consents  either  in  person  or  by  writing  under  his 
hand  to  be  so  struck  out. 

(2)  Such  amendment  shall  be  made  upon  such  terms 
as  the  Court  or    Judge  thinks  proper. 

(3)  Every  Circuit  Court  or  Officer  presiding  at  any 
trial  shall  be  deemed  a  Court  or  Judge  within  the  meaning  of 
this  section. 

Amendmentl. — Under  this  section,  the  amendments  referred  to  under  s.  34 
{ante)  may  be  made  at  the  trial.  The  amendment  must  be  made  during  the  trial 
and  before  verdict :  Brashier  v.  Jackson,  8  Dowl.  784 ;  Robson  v.  Doyle,  3  £.  &  B 
396  ;  and  see  also  Wtckens  v.  Steel,  2  C.B.,  N.S.  488  ;  but  see  Roberts  v.  Snell,  1  M.&  G. 
773 ;  Sergeant  v.  Chafy,  6  Nev.  &  M.  819.  The  judge  ma^  refuse  to  amend,  and  if 
he  do  so,  the  remedy  is  to  apply  to  the  court  for  a  new  trial :  Whitwell  v.  Scheer,  8 
Ad.  &  E.  301,  but  the  court  will  not  interfere  if  the  judge  do  not  "  plainly  appear 
to  have  been  wrong  " :  Sainsbury  v.  Matthews,  4  M.  &  W.  347 ;  and,  indeed,  grave 
doubts  exist  as  to  the  right  or  duty  of  the  court  to  interfere  with  the  exercise  by 
the  judge  presiding  at  the  trial  of  the  discretionary  power  vested  in  him :  see  Rdes  v. 
Davis,  4  H.  &  N.  484  ;  Tennyson  v.  O'Brien,  5  E.  &  B.  497  ;  WUkin  v.  Read,  15  C.B. 
192,  and  Holden  v.  Ballantyne,  29  L.J.  Q.B.  148.  The  amendment  ought  to  be 
made,  so  that  no  additional  expense  be  thrown  on  the  defendant ;  and  if  the  defendant 
pays  at  once  the  sum  claimed  under  the  amended  declaration,  he  will  be  entitled  to 
his  costs  from  the  time  he  might  have  paid  money  into  court ;  it  is  otherwise  if  he 
defends  the  action :  Smith  v.  Brandram,  2  M.  &  G.  250.  The  terms  on  which  the 
amendment  will  be  allowed  are  in  the  discretion  of  the  judge  at  the  trial,  whose  decision 
will  not  be  reviewed  by  the  court :  Tomlinson  v.  Bollard,  4  QiB.  642. 

It  would  seem  that  the  powers  conferred  by  s.  260  (post)  do  not  apply  to  cases 
within  the  section :  Wickens  v.  Steel,  2  C.B.,  N.S.  488 ;  and  Holden  v.  Ballantyne 
29  L.J.Q.B.   148. 

See  notes  to  ss.  34,  38,  40,  and  42. 

Nonjoinder   of  ^^'  0)  *^^  ^^Y  ^^"^^   before   the  trial  of  an  action,  the 

plaintiffs:  Court  or  a  Judge  may  order  that  any  person  not  joined  as  plain- 
^ore"tr^.  tiff  shall  be  so  joined,  if  it  appears  to  the  Court  or  Judge  that 
Ibid.  s.  20,        injustice  will  not  be  done  by  such  amendment,  and  that  such 

person  consents  either  in  person  or  by  writing  under  his  hand  to 

be  so  joined. 

(2)  Such  amendment  shall  be  made  upon  such  terms 
as  to  the  amendment  of  the  pleadings  (if  any),  postponement  of 
the  trial,  and  otherwise  as  the  Court  or  Judge  thinks  proper. 

(3)  When  any  such  amendment  hcis  been  made,  the 
liability  of  any  person  so  added  as  co-plaintiff  shall  subject  to 
any  terms  imposed  as  aforesaid  be  the  same  as  if  such  person  had 
been  originally  joined  in  such  cause. 

See  generally  notes  to  s.  34  as  to  the  practice. 
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N on- joinder  of  plaintiffs  in  contract, — The  omission  in  actions  on  contract  C.L.P.  Aot, 
of  a  party  as  plaintiff  is  iatal,  except,  indeed,  in  the  case  of  executors :  Jones  v.  Smith.  ft^  35, 
1  Exch.  831,  where  the  cases  are  collected  ;  see  also  Agacio  v.  Forbes,  14  Moore,  P.C. 
C.  160.  If  the  objection  appears  on  the  pleadings,  it  may  be  taken  advantage  of  by 
demurrer  or  by  motion  in  arrest  of  judgment ;  but  if  it  does  not  appear  upon  the 
pleadings,  and  arises  upon  the  trial  by  way  of  variance  between  the  contract  declared 
upon  and  that  proved,  it  would,  unless  amended,  lead  to  a  non-suit  or  to  an  adverse 
verdict :  Chanter  v.  Leese,  4  M.  &  W.  295.  But  the  nonjoinder  may  be  remedied  under 
the  above  section  at  any  time  before  the  trial,  or,  under  the  following  section,  even 
at  the  trial,  unless  notice  of  objection  to  the  nonjoinder  has  been  given  before  or 
with  the  plea.  If  such  notice  of  objection  be  given,  or  if  a  plea  in  abatement  be  pleaded 
(now  a  very  unusual  course,  since  the  notice  introduced  by  this  Act  answers  the  same 
purpose,  and  need  not,  as  a  plea  in  abatement  must,  be  verified  by  affidavit) ,  the  plaintiff 
may  amend  under  s.  38  {post). 

Nonjoinder  of  plaintiffs  in  tort. — In  actions  on  tort  the  nonjoinder  of  parties 
who  are  jointly  wronged  can  only  be  taken  advantage  of  by  notice  under  s.  37  or  plea 
in  abatement :  Addison  v.  Ot)erend,  6  T.R.  766 ;  Broadbent  v.  Ledward,  1 1  Ad.  &  E. 
209 ;  Phillips  V.  Claggett,  10  M.  &  W.  102 ;  if  neither  of  those  steps  be  uken,  the 
plaintiff  will  be  entitled  to  recover  his  share  only  of  tlie  damages  sustained :  Sedg- 
worth  V.  Overend,  7  T.R.  279 ;  Bloxham  v.  Hubbard,  5  East,  407. 

Nonjoinder  of  executors. — The  nonjoinder  of  a  co-executor  as  plaintiff  can  be 
objected  to  only  by  a  plea  in  abatement,  whether  the  action  be  one  of  contract  or 
tort:  2  Wms.  .Saund,  291,  k,  I. 

As  to  pleas  in  abatement,  see  notes  to  s.  41  (post). 

87.  (1)  If  it  appears  at   the  trial  of   an  action  that  some  Non-joinder   of 
person  not  joined  as  plaintiff  ought  to  have  been  so  joined  and  Jmendmem   at 
the  defendant  has  not  at  or  before  the  time  of  pleading  given  ^"'^•- 
notice  in  writing  that  he  objects  to  such  non-joinder,  specifying  ^  sJ"^'  ' 

therein  the  names  of  such  person,  such  non-joinder  may  be 
amended  as  a  variance  at  the  trial  by  the  Court  or  Judge  in  like 
manner  as  to  the  mode  of  amendment  and  proceedings  consequent 
thereon,  or  as  near  thereto  as  the  circumstances  of  the  case  will 
admit,  as  in  the  case  of  amendments  of  variances,  if  it  appears  to 
the  Court  or  Judge  that  such  non-joinder  was  not  for  the  pur- 
pose of  obtaining  an  undue  advantage,  and  that  injustice  will  not 
be  done  by  such  amendment,  and  that  such  person  consents  either 
in  person  or  by  writing  under  his  hand  to  be  so  joined. 

(2)  Such  amendment  shall  be  made  upon  such  terms 
as  the  Court  or    Judge  thinks  proper. 

(3)  When  any  such  amendment  has  been  made,  the 
liability  of  any  person  added  as  co-plaintiff  shall,  subject  to  any 
terms  imposed  as  aforesaid,  be  the  same  as  if  such  person  had 
been  originally  joined  in  such  action. 

(4)  Every  Circuit  Court  or  officer  presiding  at  any 
trial  shall  be  deemed  a  Court  or  Judge  within  the  meaning  of  this 
section. 

See  notes  to  ss.  35,  36  (ante). 

38.  (1)  If  such  notice  is  given,  or  if  any  plea  in  abate-  Amendmem 
ment  of  non-joinder  of  a  person  as  co-plaintiff  (in  cases  where  plJ^  o"°non-  ""^ 
such  plea  may  be  pleaded)  is  pleaded  by  the  defendant,  the  plain-  '^""I^^Hq  ""^ 
tiff  may,  without  any  order,  amend  the  writ  of    summons  and  ^j^ll^[  32. 
other  proceedings  before  plea  by  adding  the  name  of  the  person 
named  in  such  notice  or  plea,  and    may  proceed  in  the  action 
without  any  further  appearance,  on  payment  of  the  costs  of  and 
occasioned  by  such  amendment  only. 
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C.L.P.  Act,  (2)  In  such  case  the  defendant  shall  be  at  liberty  to 

8.  38.      plead  de  novo. 

Notiee  ♦  ♦  ♦  or  ^j  »  »  Plea — On  receiving  a  notice  or  plea  in  abatement,  the 
plaintifif  may  amend  the  writ,  appearance  and  declaration  ;  but  the  payment  of  the  costs 
of  and  occasioned  by  the  amendment  being  made  a  conditioned  precedent  to  the  amend- 
ment the  plaintiff  should,  therefore,  have  the  costs  of  the  defendant  taxed,  and  pay  or 
tender  them  to  the  defendant,  otherwise  his  proceeding  in  the  action  would  be 
irregular :  Levy  v.  Drew,  5  D.  &  L.  307. 

As  to  pleas  in  abatement,  see  notes  to  s.  41  {post).  The  consent  in  writing  of 
the  person  whose  name  is  to  be  added  is  required,  unless  dispensed  with  by  a  judge  : 
R.  31  {post). 

Verdict  and  89.  (1)  If  two  OF  more  persons  are  sued  as  joint  contrac- 

i^wf  wme  tors,  the  plaintiff  shall  be  entitled  to  a  judgment  (or  to  a  verdict 
jSJit  TOnSa?*"  ^^^  judgment,  as  the  case  may  be)  against  such  of  the  defendants 
tors.  as  appear  to  be  liable,  although  one  or  more  of  the  defendants 

s.  w!*  ^'*'  ^'    appear  not  to  be  liable. 

(2)  In  every  such  case  the  defendant  or  defendants 
not  liable  shall  have  judgment,  and  be  entitled  to  costs  against 
the  plaintiff,  and  to  the  like  remedy  for  the  same  as  a  defendant 
has  in  any  ordinary  case. 

This  and  the  next  following  section  taken  from  different  Acts  appear  somewhat 
inconsistent ;  and  it  was  argued  in  Spencer  v.  Bluett,  (1901)  18  W.N.  1,  that  misjoinder 
of  a  defendant  in  contract  was  still  a  variance,  fatal  unless  amended  ;  but  the  court 
did  not  assent  to  that  view.  It  was  held  in  that  case  that  one  defendant  could  plead 
that  the  contract  being  made  with  him  alone,  he  had  a  cross  action. 

Joint  contractors.— In  Australian  Loan  Co.  v.  Kiri^ner,  (1887)  8  N.S.W.R. 
296,  it  was  held  that  this  section  did  not  apply  where  husband  and  wife  were  sued  on 
a  p.n.  signed  by  the  husband  for  the  wife,  tlmt  they  could  not  be  looked  on  as  joint 
contractors ;  and  that  the  section  only  applied  at  the  trial  and  not  {sernble)  where  the 
point  arose  on  demurrer ;  sed  q. 

A  District  Court  Judge  trying  a  Supreme  Court  issue  may  find  a  verdict  under 
this  section:  Bray  v.  Tayler,  (1877)  Knox.  201. 

A  verdict  for  three  defendants  in  contract  and  no  verdict  as  to  a  fourth  defendant 
was  held  good :  Margraves  v.  Cohen,  (1873)  12  S.C.R.,  310;  though  this  enactment 
was  apparently  not  referred  to. 

Where  certain  persons  were  sued  as  members  of  a  co-partnership  under  s.  46 
{post),  and  a  liability  shown  against  one  of  the  persons  sued  only,  it  was  held  that  the 
plaintiffs  were  rightly  nonsuited,  and  that  there  could  not  be  a  verdict  under  this 
section  against  the  defendant  shown  to  be  liable :  Kenwood  v.  Hoskings,  (1895)  16 
N.S.W.R.  45;  11  W.N.  126. 

Misjoinder  of  40.  (1)  In  case  of  the  joinder  of  too  many  defendants  in 

fmS^ent  be-  ^ny  action  on  contract,  the  Court  or  a  Judge  may  at  any  time 
fore  or  at  trial,    before  the  trial  order  that  the  name  or  names  of  one  or  more  of 
s.^33.*^'  ^°*  ^^'  ^^^^  defendants  be  struck  out  if  it  appears  to  the  Court  or  Judge 
that  injustice  will  not  be  done  by  such  amendment. 

(2)  Such  amendment  shall  be  made  upon  such  terms 
as  the  Court  or  Judge  thinks  proper. 

(3)  If  it  appears  at  the  trial  of  any  action  on  contract 
that  there  has  been  a  misjoinder  of  defendants,  such  misjoinder 
may  be  amended  as  a  variance  at  the  trial  in  like  manner  as  the 
misjoinder  of  plaintiffs  has  been  hereinbefore  directed  to  be 
amended,  and  upon  such  terms  as  the  Court  or  Judge  or  other 
presiding  officer  thinks  proper. 

Misjoinder  of  defendants  in  contract  was  fatal :  Robson  v.  Doyle,  3  £.  &  B.  396  : 
Wickens  v.  Steel,  2  C.B.,  N.S.  488 ;  unless  amended  before  verdict ;  but  see  now  the 
preceding  section  39.     In  tort  a  defendant  wrongly  joined  is  entitled  to  a  verdict,  but 
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that  does  not  effect  the  liability  of  another  defendant :  Govett  v.  Radnidge,  3  East  62 :  C.L.P.  Aot, 
Bretherton  v.  Wood,  3  B.  &  B.  54 ;  Poiti  v.  Shipton,  8  A.  &  E.  963  ;  Morrow  v.  Belcher,         a   lA 
4  B.  &  C.  704.  "•  ^* 

Before  trial.— See  notes  to  s.  34  {ante) ;  and  Palmer  v.  Beale,  3  Dowl.  529 ; 
Jackson  V.  Dunn,  4  Q.B.  209. 

At  the  trial.— See  notes  to  s.  35  [arUe) ;  and  Crauford  v.  Corfej,  6  Ex.  287; 
Covuburn  v.  Wearing,  9  Ex.  207  ;  Johnson  v.  Goji<?«,  18  C.B.  728  ;  Midford  v.  Grt/^n, 
1  F.  &  F.  145 ;  Greaxxs  v.  Humphries,  4  E.  &  B.  851. 

This  section  was  held  not  applicable  where  a  party  was  made  a  co-defendant 
on  purpose  to  try  his  liability:  Wickens  v.  Steel,  2 C.B.  N.S.  488;  Vanderbyl  v. 
McKenna,  L.R.  3  C.P.  252. 

As  to  costs  of  a  defendant  struck  out,  sec  Redway  v.  Webber,  13  C.B.,  N.S.  254 ; 
32  L.J.  C.P.  84. 

41.  (1)  No  plea  in  abatement  for  the  non-joinder  of  anypieas  m  abate- 
person  as  a  co-defendant  shall  be  allowed  in  any  action  unless  it  no^.jJSder  of 
is  stated  in  the  plea  that  such  person  is  resident  within  the  juris-  defendant. 
diction  of  the  Court,  and  unless  the  place  of  his  residence  is  stated  J  ^^^'  ^^'  ®' 
with  convenient  certainty  in  an  affidavit  verifying  such  plea. 

(2)  To  any  such  plea  the  plaintiff  may  reply  that  such 
person  has  been  discharged  under  the  provisions  of  any  Act 
relating  to  bankruptcy,  or  the  relief  of  insolvent  debtors. 

Plea  in  abatement. — A  plea  in  abatement  should  mention  all  the  co-defendants 
not  joined,  so  that  the  plaintifT  may  have  a  better  writ ;  otherwise,  if  the  plaintiff 
take  issue  on  the  plea,  he  will  succeed  :  Crellin  v.  Calvert,  14  M.  &  W.  11.  So  if  any 
one  of  the  co-contractors  is  not  resident  within  the  jurisdiction,  this  plea  cannot  be 
pleaded  successfully:  Jdl  v.  Curzon,  4  C.B.  249. 

Upon  a  plea  in  abatement  for  nonjoinder,  the  plaintiff  (if  the  plea  is  well  founded, 
or  if  it  is  doubtful  whether  it  is  weU  founded  or  not)  ought  to  amend  the  writ  (which 
he  may  do  without  any  order),  serve  the  amended  writ  on  the  persons  thus  added  as 
defendants,  and  declare  de  novo.  In  such  case  the  new  declaration  must  commence 
in  a  special  form,  see  s.  71  {post). 

The  plea  must  state  the  persons  not  joined  to  be  still  living :  1  Wms.  Saund.  291 ; 
and  to  be  residing  within  the  jurisdiction  of  the  Court. 

The  affidavit  must  be  delivered  with  the  plea,  unless  an  extension  of  time  be 
granted:  Johnson  v.  Popplewdl,  2  T3nrw.  717. 

The  title  of  the  affidavit  must  be  strictly  accurate  in  the  names  of  the  parties : 
Poole  V.  Pembrey,  I  Dowl.  692  ;  Fletcher  v.  Lechmere,  2  Dowl.  N.S.  848.  The  verifi- 
cation must  be  absolute,  and  the  words  *  is  true  in  substance  and  fact  *  are  essential 
so  as  to  make  the  affidavit  precise :  Onslow  v.  Booths  Str.  705.  If  the  affidavit  is 
insufficient,  the  plea  may  be  treated  as  a  nullity :  Bray  v.  Halter,  2  Moore,  213. 
Garrett  v.  Hooper,  1  Dowl.  28 :  and  the  plaintiff  may  sign  judgment :  Lovdl  v. 
Walker,  8  M.  &  W.  299.  As  to  the  statement  of  the  residence  of  the  party  not  joined 
as  a  defendant,  see  also  Wheatley  v.  Golney,  9  Dowl.  1019;  Lambe  v.  Smythe, 
15  M.  &  W.  433 ;  Newton  v.  Stewart,  4  D.  &  L.  89 ;  White  v.  Gascoigne,  3  Exch. 
36 ;  Maybwy  v.  Mudie  {supra). 

A  plea  in  abatement  must  be  pleaded  within  four  days  after  declaration  :  Ryland 
V.  Wormwald,  5  Dowl.  581. 

As  to  pleading  de  novo  after  amendment,  see  s.  101  {post). 
Reply. — Instead  of  replying  plaintiff  may  amend  under  s.  42. 

The  replication  may  be  a  joinder  of  issue  ;  and  on  this  plaintiff  may  show  at  the 
trial  that  the  suggested  defendant  is  discharged  under  a  Statute  of  Limitations, 
General  Legal  Procedure  Act,  1902,  s.  9  {post) ;  but  bankruptcy  must  be  specially 
replied,  according  to  the  section. 

Upon  issue  taken  on  a  plea  in  abatement,  pkiintiff  must  be  prepared  to  prove 
his  demand  or  he  will  not  recover :  Welcher  v.    Le  Pelletier,  1  Camp.  481. 

In  an  action  on  the  common  counts  against  two  defendants,  one  of  the  de- 
fendants pleaded  that  the  contract  was  with  him  alone,  and  that  he  had  a  cross  action. 
Held,  a  good  plea:  Spencer  &  another  v.  Bluett  6*  another,  (1901)  18  W.N.  1. 
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C.L.P.  Act,  42.  In  any  action  on  contract,  where  the  non-joinder  of 

8.  42.      any  person  as  a  co-defendant  is  pleaded  in  abatement,  the  plaintiff 
may,  without  any  order,  amend  the  writ  of  summons  and  the 
^u^f^^ln     declaration  by  adding  the  name  of  such  person,  and  serve  the 
abatement  for    amended  writ  upon  such  person,  and  proceed  against  the  original 
defSldSit^'^  °     defendant  and  such  person  : 

s.^ar^^*  ^^"  ^^'  Provided    that    the  date    of    such   amendment  shall   as 

between  such  person  and  the  plaintiff  be  considered  for  all  pur- 
poses as  the  commencement  of  the  action. 

Non -joinder  of  any  person  ag  a  co-defendant.— In  an  action  on  contract 
this  is  not  a  fatal  objection,  and  can  only  be  taken  advantage  of  by  plea  in  abatement 
Rice  V.  ShutCy  5  Burr.  2613 ;  which  can  only  be  pleaded  when  the  alleged  co-defendant 
is  within  the  jurisdiction ;  and  which  must  be  pleaded  within  four  days  from  the 
delivery  or  filing  of  the  declaration,  and  must  be  verified  by  affidavit  (see  ante,  s.  41). 
It  must  be  borne  in  mind  that  a  judgment  recovered  against  one  of  several  joint 
debtors  is  a  good  plea  in  bar  to  an  action  against  another  of  them  in  respect  of  the 
joint  as  distinguished  from  the  several  liability  (if  any) :  King  v.  Hoare,  13  M.  &  W. 
494. 

The  nonjoinder  of  defendants  in  tort.— Is  no  ground  of  objection;  each  of 
several  wl  o  jointly  commit  wrong  is  separately  liable  for  the  whole  wrong  done  : 
Sutton  V.  Clarke,  6  Taunt.  29 ;  and  see  Reg.  v.  Brown,  7  E.  &  B.  757. 

The  alti  ration  of  the  writ,  by  adding  the  name  of  the  defendant,  whose  non- 
joinder has  been  pleaded,  does  not  vitiate  it,  as  it  otherwise  would  :  Siggers  v.  Sansom, 
2   Dowl.   745. 

Amend  the  writ. — Where  a  writ  has  been  amended  under  this  section,  the  person 
or  persons  named  in  the  plea  may  stay  proceedings  against  himself  or  themselves 
by  payment  of  the  debt  and  of  the  costs  of  the  writ  within  four  days  of  service  upon 
him  or  them;  per  Martin  B. :  Meason  v.  Mountcastle,  1  F.  &  F.  721. 

And  as  to  costs  see  ss.  43,  44  (infra). 

f  Instead  of  amending  the  plaintiff  may  apparently  enter  a  cassetur  breve,  and  so 

f    avoid  costs :  Chitt/s  Archbold,  917. 

Provided,  etc.— The  proviso  preserves  any  rights  of  the  new  defendant  under 
the  Statutes  of  Limitations :  see  General  Legal  Procedure  Act,  1902,  s.  9  [post). 

Proceedings  43.  (1)  If  upon  the  tHal  of  the  action  after  such  plea  in 

amendment.  abatement  and  amendment  it  appears  that  the  person  so  named 
Ibid.  s.  36.        in  such  plea  is  jointly  liable  with  the  original  defendant,  the 

original  defendant  shall  be  entitled  as  against  the  plaintiff  to  the 

costs  of  such  plea  and  amendment. 

(2)  If  upon  such  trial  it  appears  that  any  original 
defendant  is  liable,  but  that  any  person  named  in  such  plea  is  not 
liable,  ever^'  defendant  not  so  liable  shall  have  judgment,  and 
shall  be  entitled  to  his  costs  as  against  the  plaintiff,  who  shall  be 
allowed  the  same  together  with  the  costs  of  such  plea  and  amend- 
ment as  costs  in  the  cause  against  the  defendant  who  hcis  so 
pleaded  the  non-joinder  of  such  person. 

Costs  of  such  plea  and  amendment.  ~ A  plaintiff  sued  M.  for  a  money  demand 
M.  pleaded  in  abatement  the  nonjoinder  of  B.  and  G.  The  plaintiff  amended  his 
pleadings,  adding  B.  and  G.  as  joint  defendants.  M.  pleaded,  as  to  £230  parcel,  etc., 
payment  into  court,  and  as  to  the  residue,  never  indebted.  B.  and  G.  each  separately 
pleaded  never  indebted  to  the  whole  demand.  On  the  trial  a  verdict  was  found  for 
M.,  that  no  more  than  £230  were  due ;  but  as  to  B.  and  G.,  that  they  were  jointly 
liable  with  M.  for  £212 :— Held  by  Crompton,  J.,  in  the  Bail  Court,  that  M.  was  en- 
titled under  this  section,  to  the  costs  of  the  plea  in  abatement  and  of  the  amendment 
and  also  to  the  general  costs  of  the  cause,  and  of  the  trial ;  and  held  also,  that  the 
plaintiffs  were  not  entitled  to  any  costs  as  against  B.  and  G. :  Cazneau  v.  Morrice 
and  others,  25  L.J.  Q.B.  126. 
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44.  If  after  such  plea  in  abatement  the  plaintiff  without  C.L.P.  Act, 
proceeding  to  trial  commences  another  action  against  the  original       S.  44. 
defendant  and  the  person  named  in  such  plea,  and  if  thereafter  it 
appears,  either  by  the  pleadings  in  such  action  or  upon  the  trial,  ^hS^'^new 
that  any  original  defendant  is  liable,  but  that  any  person  named  J^*!,®"^^^;^^ 
in  such  plea  is  not  liable,  every  defendant  not  so  liable  shall  have  Jj«?n  abauJ^ 
judgment  and  shall  be  entitled  to  his  costs  as  against  the  plaintiff,  "'''"*• 

who  shall  be  allowed  the  same  as  costs  in  the  cause  against  any  s.2l  ^°'^* 
defendant  so  liable  who  hcis  so  pleaded  the  non-joinder  of  such 
person. 

The  words,  *  all  the  original  defendants  are  liable,*  (in  the  original  section)  have 
been  altered  to  *  any  original  defendant  is  liable."  The  former  words  seem  to  have 
come  from  copying  too  slavishly  s.  10  of  3  and  4  Wm.  IV,  c.  42,  overlooking  the 
fact  that  by  s.  19  of  4  Vic,  No.  6,  the  English  law  had  been  altered,  so  that  it  was  no 
longer  necessary  to  prove  all  the  defendants  liable  in  an  action  of  contract. — (Com- 
missioner's note.) 

45.  Any  defendant  who  has  pleaded  in  abatement  the  support  of  such 

non-joinder  of  any  person  as  a  co-defendant  may  at  the  trial  ^j^^ 

adduce  evidence  of  the  liability  of  such  person.  i7  vie.  No.  21, 

s.  35. 

46.  (1)  In  any  case  where  business  is  carried  on  within  cthpartncrships 
the  jurisdiction  of  the  Court  by  persons  in  co-partnership,  or  by  member! ar^ 
one  individual  or  more  assuming  the  style  of  a  co-partnership,  or  ^^^  known. 
acting  as  agent  or  agents  for  a  co-partnership,  if  the  names  of  J  Yjp*  ^°*  ®' 
the  actual  members  of  such  co-partnership  or  of  any  of  them  are 
unknown,  such  co-partnership  and  the  several  members  thereof, 

or  the  persons  or  person  having  carried  on  business  under  the 
style  of  any  such  co-partnership,  may  be  sued  in  the  name  or 
names  of — 

(a)  any  one  or  more  of  the  members  of  such  co-partnership 
on  behalf  of  all  the  members  composing  the  same  ;  or 

(b)  any  such  agent  or  agents  for  and  on  behalf  of  such  co- 
partnership, 

so  that  in  all  cases  wherein  it  would  have  been  necessary  but  for 
this  enactment  to  mention  the  names  of  all  the  members  com- 
posing such  co-partnership,  it  shall  be  sufficient  to  mention  only 
the  name  or  names  of  such  one  or  more  member  or  members  or  of 
such  agent  or  agents  on  behalf  of  such  co-partnership. 

(2)  Every  judgment  obtained  in  any  such  action  shall 
have  the  same  effect  and  operation  upon  the  property  both  real 
and  personal  of  such  co-partnership,  and  also  upon  the  property 
and  persons  of  the  several  members  thereof  when  discovered, 
whether  such  property  be  joint  or  separate,  as  if  every  member 
of  such  co-partnership  had  been  actually  and  in  fact  a  defendant 
in   the  action. 

(3)  This  section  shall  not  extend  to  any  action   of  ibid.  s.  23. 
trespass  or  other  action  in  tort  (trover  or  detinue  excepted)  but 

shall  extend  only  to  actions  on  or  arising  out  of  contract. 

Bminets  carried  on  by  penont  in  co-partnerthip.— Members  of  a  club  are 
not  such  persons:  Elliott  v.  Bourne,  (1895)  11  W.N.  191. 

Names  unknown. — It  is  essential  to  state  that  the  names  of  the  members  of 
the  co-partnership,  or  of  some  of  them,  as  the  case  may  be,  are  unknown  to  the  plain- 
tiflf :  Metcalfe  v.  Holdsworth,  (1894)  10  W.N.  222 ;  Day  v.  Wolseley,  (1883)  T.T.R. 
182 ;  Toogood  v.  Grenfell,  (1846)  Stephen's  Sup.  120.  See  now  the  Registration  of 
Firms  Act,  1902  (No.   100). 
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C.L.P.  Aot,         In  the  name  of  member  or  agent.— This  must  distinctly  appear :  see  next 
8.  46.        section  47. 

This  teetion  shall  not  extend  to  any  action  of  tretpags,  etc.— See  Metcalfe 
V.  Holdsworth  (suf>ra). 


Pleadings. 

4  Vic.  No.  6, 
s.  18. 


Lialnlity  of 
agent. 

Ibid. 


47.  Provided  that  in  every  writ  of  summons  and  other 
writ  issued  and  declaration  or  other  pleading  filed  on  behalf  of 
the  plaintiff  in  any  action  brought  under  the  provisions  of  the 
last  preceding  section,  the  style  or  firm  of  the  co-partnership 
shall  be  specified,  and  it  shall  distinctly  appear  that  the  defendant 
sued  is  so  sued  either  as  a  member  or  as  agent  for  and  on  behalf 
of  a  co-partnership. 

The  requirements  of  the  statute  must  be  strictly  followed.  Where  it  was  not 
made  to  appear  distinctly  upon  the  writ  and  other  proceedings  whether  the  defendant 
named  was  sued  as  member  or  agent,  the  writ  and  all  subsequent  proceedings,  including 
judgment  and  fi.  fa,  were  set  aside  with  leave  to  amend  :  Tangyes  v.  Nelson,  (1887) 
3  W.N.  100. 

See  notes  to  preceding  section. 

48.  No  agent  so  sued  on  behalf  of  a  co-partnership  shall, 
by  reason  only  of  his  being  so  sued,  be  liable  in  person  or  in  pro- 
perty to  any  judgment  obtained  in  such  action. 


Joinder  of 
different   causes 
of   action, 


PART  V. 

Joinder  of  causes  of  action. 

49.  (1)  Causes  of  action  of  whatever  kind,  provided  they 
are  by  and  against  the  same  parties  and  in  the  same  rights,  may 
17  Vic.  No.  21,  be  joined  in  the  same  suit ;  but  this  shall  not  extend  to  replevin 
or  ejectment. 

(2)  Where  two  or  more  of  the  causes  of  action  so 
joined  are  local  and  arise  in  different  districts,  the  venue  may  be 
laid  in  either  of  such  districts. 

(3)  The  Court  or  a  Judge  may  prevent  the  trial  of 
different  causes  of  action  together  if  such  trial  would  be  inex- 
pedient, and  in  such  case  may  order  separate  records  to  be  made 
up   and   separate  trials   to  be  had. 

In  the  same  right. — Counts  by  the  plaintiff  as  an  individual  cannot  be  joined 
with  counts  by  him  as  an  executor  :  2  Wms.  Saund.  117  /  (2) ;  Bullen  &  Leake,  152. 

Before  the  (Eng.)  stat.  32  &  33  Vict.  c.  68  rendered  the  parties  in  actions  for 
breach  of  promise  ot  marriage  competent  witnesses,  the  Court  of  Exchequer  refused 
to  allow  a  count  for  an  annuity  to  be  joined  with  a  count  for  breach  of  promise  of 
marriage,  becau.se  the  parties  would  thus  have  been  let  in  as  witnesses :  Sherratt  v. 
Waster,  8  L.T.,  N.S.  254 ;  and  where  in  an  action  for  breach  of  promise  of  marriage 
the  declaration  contained  money  counts,  in  respect  of  which  the  defendant  paid 
money  into  court.  Pollock,  C.B.,  at  the  trial,  ordered,  under  this  section,  that  the 
causes  of  action  should  be  tried  separately :  Frean  v.  Watley,  4  F.  &  F.  1038. 

As  to  the  joinder  of  several  counts  on  the  one  cause  of  action,  see  R.  47  (post). 
See  also  Stochdale  v.  HamUton  (No.  1),  (1865)  4  S.C.R.  313. 

As  to  the  venue  ,  see  ss.  108  and  109  (post). 


Joinder  of 
claims    by    hus- 
band and  wife 
with  claims  in 
right  of 
husband. 
Ibid.  8.  36. 


80.  In  any  action  brought  by  a  man  and  his  wife  for  an 
injury  done  to  the  wife  in  respect  of  which  she  is  necessarily 
joined  as  co-plaintiff,  the  husband  may  add  thereto  claims  in  his 
own  right,  and  separate  actions  brought  in  respect  of  such  claims 
may  be  consolidated  if  the  Court  or  a  Judge  thinks  fit : 
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Provided  that  in  the  case  of  the  death  of  either  plaintiff  G.L.P.  Act, 
such  action  so  far  only  as  relates  to  the  causes  of  action  (if  any)       S.  flO. 
which  do  not  survive  shall   abate. 

The  above  enactment  is  limited  to  actions  *  for  an  injury  done  to  his  wife.*  It 
permits  the  husband  to  add  to  the  joint  cause  of  action  claims  arising  to  himself  in 
his  own  right ;  but  he  may  still  bring  his  separate  action  :  Brockbank  v.  Whitehaven 
Junction  Sy,  Co.,  31  L.J.,  Ex.  349. 

Where  a  husband  brought  an  action  for  personal  injury  to  himself  and  to  his 
trade  by  an  explosion,  and  he  and  his  wife  brought  a  separate  action  for  injuries 
sustained  by  her  resulting  from  the  same  explosion  ;  the  G)urt  of  Exchequer  consoli- 
dated the  two  actions  under  this  section :  Hemstead  v.  Phanix  Gas  Co.,  3  H.  &  C. 
745 ;  34  L.J.  Ex.  108.  See  also  Morley  v.  Midland  Ry.  Co.,  3  F.  &  F.  961  (cor. 
Crompton,  J.) 

As  to  accounts  stated  with  husband  and  wife,  see  Johnson  and  wife  v.  Lucas, 
1  E.  &  B.  669;  22  L.J.  Q.B.  174. 

In  the  case  of  Dengate  v.  Gardiner,  4  M.  &  W.  5,  which  was  an  action  for  slander 
of  the  wife,  whereby  she  lost  employment,  evidence  of  this  special  damage  was  not 
admitted  in  an  action  by  the  husband  and  wife.  The  profit  of  the  wife's  wages  are 
entirely  the  husband's,  and  *  he  alone  (said  Lord  Abinger)  can  sue  for  the  loss  ofthem, 
just  as  in  trespass  by  husband  and  wife  for  an  assault  on  the  wife,  the  surgeon's  bill 
cannot  be  recovered.  The  right  of  action  would  not  survive  to  her.*  The  husband, 
therefore,  in  case  of  slander  of  his  wife,  was  formerly  obliged  to  sue  alone  for  any 
special  damage ;  just  as  in  trespass,  he  was  compelled  to  brine  a  separate  action  for 
the  surgeon's  bill.  This  case  is  still  a  useful  example,  almough  perhaps  since 
the  Married  Women's  Property  Act,  1870,  the  decision  would  be  odierwise :  see  s.  1. 
Where  the  defendant  said  of  the  plaintiff's  wife,  '^  you  are  a  nuisance  to  live  beside  of 
and  your  house  is  no  better  than  a  bawdy-house ,  it  was  held  that  an  action  for  this 
slander  might  be  maintained  by  the  husband  alone:  Nickle  v.  Reynolds,  7  C.B., 
N.S.  114. 

If  the  claims  of  the  husband  in  his  own  right  are  sued  for  in  the  same  action, 
they  must  be  set  out  in  separate  counts. 

But  see  now  the  Married  Women's  Property -Act,  1901 ;  and  Burton  v.  Cooke, 
(1884)  5  N.S.W.R.  197. 


PART  VI. 

Determination  of  questions  raisfj)  by  consent  without 

pleading. 

81.  (1)  Where  the  parties  to  an  action  are  agreed  as  to  xnai   of  qucs- 
the  questions  of  fact  to  be  decided  between  them,  they  may,  after  Jj^^f^out  ^*p/ead- 
writ  issued  and  before  judgment,  by  consent  and  order  of  a  Judge  »ng. 
(which  order  any  Judge  may  make  upon  being  satisfied  that  the  ^''^'''^-  ^°'  ^^' 
parties  have  a  bona  fide  interest  in  the  decision  of  such  questions,  * 
and  that  the  same  are  fit  to  be  tried),  proceed  to  the  trial  of  any 
such  questions  of  fact  without  formal  pleadings. 

(2)  Such  questions  may  be  stated  for  trial  in  an  issue 
in  the  Form  No.  8  contained  in  the  Second  Schedule  hereto. 

(3)  Such  issue  may  be  entered  for  trial  and  tried 
accordingly  in  the  same  manner  as  any  issue  joined  in  an  ordinary 
action,  and  the  proceedings  in  such  action  and  issue  shall  be  under 
and  subject  to  the  ordinary  control  and  jurisdiction  of  the  Court 
as  in  other  actions. 

Bona  fide  Interest.— The  judge  must  be  satified  that  the  parties  have  a  bona 
fide  interest  in  the  decisbn  of  the  question  :  see  Doe  d.  Duntze  v.  Duntze,  6  C.B.  100, 
cited  {post),  notes  to  s.  55. 
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ment. 
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C,L.P«  Aotf  Other  powers  to  direct  the  trial  of  feigned  issues  and  questions  of  fact,  and  the 

S.  51,        hearing  of  special  cases  on  quesitons  of  law  are  conferred  on  the  court  by  the  General 
Legal  Procedure  Act,  1902,  ss.  10-13  (post).    As  to  ejectment,  see  s.  221  (post). 

Agreement^^  ^or  52.  The  parties  may,  if  they  think  fit,  enter  into  an  agree- 

moiJ!?^d°costs  ment  in  writing,  which  shall  be  embodied  in  the  said  or  any  sub- 
resSirif fssue.  sequent  order,  that  upon  the  finding  of  the  jury  in  the  affirmative 
17  Vic.  No.  21,  or  negative  of  such  issue  a  sum  of  money  fixed  by  the  parties 
s.  39.  Qj.  |.Q  ^^  ascertained  by  the  jury  upon  a  question  inserted  in  the 

issue  for  that  purpose  shall  be  paid  by  one  of  such  parties  to  the 
other  of  them,  either  with  or  without  the  costs  of  the  action. 

Judgment  and  58.  Upon  the  finding  of  the  jury  in  any  such  issue  judg- 

/&^"r°«)  nient  may  be  entered  for  the  sum  so  agreed  or  ascertained  with  or 
without  costs,  as  the  case  may  be ;  and  execution  may  issue  upon 
such  judgment  forthwith,  unless  otherwise  agreed,  or  unless  the 
Court  or  a  Judge  otherwise  orders  for  the  purpose  of  giving  either 
party  an  opportunity  to  move  to  set  aside  the  verdict  or  for  a 
new  trial. 

SSiings°*and'**^  M.  The  proceedings  upon  such  issue  may  be  recorded  at 

effect  of  judg-     the  instance  of  either  party,  and  the  judgment,  whether  actually 

recorded  or  not,  shall  have  the  same  efifect  as  any  other  judgment 

in  a  contested  action. 

Special  case.  55    -j^^  parties  may  after  writ  issued  and  before  judg- 

ibid.  s.  42.        ment  by  consent  and  order   of  a  Judge  state  any  question  or 

questions  of  law  in  a  special  case  for  the  opinion  of  the  Court 

without  any  pleadings. 

Any  question  or  questions  of  law.— Upon  a  special  case  stated  by  consent 
the  court  is  not  called  upon  to  express  an  opinion  upon  abstract  points,  but  only 
upon  the  points  legally  raised  by  the  special  case :  Scottish  Australian  Investment 
Co.  V.  Walker,  (1889)  10  N.S.W.R.  32 ;  5  W.N.  67. 

For  tlie  opinion  of  the  court.— The  oourt  will  decline  to  give  any  opinion 
when  there  is  reason  to  believe  that  the  action  is  not  bona  fide  brought  for  the  pur- 
pose of  determining  a  matter  in  controversy  between  the  parties.  In  a  case  where, 
in  the  opinion  of  the  court,  the  parties  merely  desired  to  allay  a  doubt  as  to  the  true 
construction  of  a  will,  the  Court  of  Common  Pleas  declined  to  give  any  opinion :  Doe  d. 
Duntte  v.  Dunlze,  6  C.B  100.  The  case  should  be  confined  to  questions  of  law ;  if 
matters  of  fact  are  in  issue  the  court  will  leave  the  parties  to  go  to  a  jury :  Aldridge 
V.  Gt.  W.  Ry.  Co.,  3  M.  &  G.  515 ;  see  also  Price  v.  Quarrel,  12  A'd.  &  E.  784. 

It  has  been  thought  that  when  a  special  case  under  this  section  has  been  settled, 
it  will  not  be  amended  by  the  court  unless  by  consent  of  the  parties :  Mersey  Docks 
&c.  v.  Jones,  29  L.J.  C.P.  239;  and  see  Notman  v.  Anchor  hxsurance  Co.,  6  C.B. 
N.S.  536.  In  the  absence  of  fraud  or  material  mistake  in  the  facts,  the  court  will  not 
after  judgment  entertain  a  motion  to  amend  and  rehear  the  case  :  Ganthony  v.  Witan, 
17  L.T.,  N.S.  117.  In  a  case,  however,  where  a  verdict  was  found  subject  to  a  special 
case,  the  court  allowed  the  amendment  of  the  pleadings  :  Carpenter  v.  Parker,  3  C.B., 
N.S.  206 ;  27  L.J.  C.P.  78. 

As  to  practice  in  ejectment,  see  s.  221  {post). 

Copies  of  the  special  case  must  be  filed  and  served  under  R.  167  (post). 

The  court  may  order  a  special  case  to  be  stated.  General  Legal  Procedure  Act, 
1902,  s.  13  (post). 

In  special  cases  the  plaintiff  begins :  Rossiter  v.  Dawson,  (1862)  1  S.C.R.  55. 

Agreement  as  to  56.  (1)  Thc  parties  may  if  they  think  fit  enter  into  an 

payment  of      agreement  in  writing,  which  shall  be  embodied  in  the  said  or  any 

money  and  costs  ^o  p*  i«i  rt_/—  ^i* 

according  to  subsequent  order,  that  upon  the  judgment  of  the  Court  bemg 
i^aS^'Jis^.'^^"  given  in  the  affirmative  or  negative  of  the  question  or  questions 
Ibid. «.  43.        of  law  raised  by  such  special  case  a  sum  of  money  to  be  fixed  by  the 


Digitized  by  VjOOQIC 


Pleading.  41 

parties  or  to  be  ascertained  by  the  Court  or  in  such  manner  as  G.L.P.  JLot, 
the  Court  may  direct  shall  be  paid  by  one  of  such  parties  to  the       &•  56. 
other  of  them,  either  with  or  without  costs  of  the  action. 

(2)  The  judgment  of  the  Court  may  be  entered  for  the  judgment  and 
sum  so  agreed  or  ascertained  with  or  without  costs  as  the  case  «*'*^"*'°"- 
may  be,  and  execution  may  issue  upon  such  judgment  forthwith,  l^^*^'  ^^'  ^^' 
unless  otherwise  agreed. 

57.  In  case  no  agreement  is  entered  into  as  to  the  costs  of  ^^^^^  J^,^ 
such  action,  the  costs  shall  follow  the  event  and  be  recovered  by  otherwise 
the  successful  party.  ^f.V^'  .. 

^         •"  Ibid.  %.  44. 


PART  VII. 

Pleading. 

Language  and  form  of  pleadings  in  general, 
88.  In  any  pleading  statements  which  need  not  be  proved  fictitious  and 

i_    11     i_  'a.^    J  u  needless  aver- 

shall    be    omitted,    such    as —  ments  not  to  be 

{a)  the   statement   of   time,   quantity,   quality,   and   value,  ^^\  45 

where  these  are  immaterial ; 
(J?)  the  statement  of  losing  and   finding  and  bailment   in 

actions  for  goods  or  their  value  ; 
{c)  the  statement  of  acts  of  trespass  having  been  committed 

with  force  and  arms  and  against  the  peace  of  our  Lady 

the  Queen  ; 
{(£)  the  statement  of  promises  which  need  not  be  proved,  as 

promises  in  indebitatus  counts,  and  mutual  promises  to 

perform  agreements ;  and 
{e)  all  statements  of  a  like  kind. 

Shall  be  omitied. — The  insertion,  therefore,  of  any  of  these  formal  statements 
will  be  an  irregularity,  and  if  embarrassment  be  caused  thereby,  an  application  may 
be  made  under  s.  61   (post). 

The  bailment  must  still  be  stated,  however,  where  it  is  material  and  traversable : 
Ross  V.  HiU,  2  C.B.  877. 

59.  (1)  Either   party    may   object   by   demurrer   to    the  Demurrer,  &c 
pleading  of  the  opposite  party  on  the  ground  that  such  pleading  /&w.s.  46. 
does  not  set  forth  sufficient  ground  of  action,  defence,  or  reply,  as 
the   case   may   be. 

(2)  Where  issue  is  joined  in  such  demurrer  the  Court 
shall  proceed  and  give  judgment  according  as  the  very  right  of 
the  cause  and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfection,  omission,  defect  in,  or  lack  of  form. 

(3)  No  judgment  shall  be  arrested,  stayed,  or  reversed 
for  any  such  imperfection,  omission,  defect  in,  or  lack  of  form. 

Pleading. — For  a  pleading  to  be  good  on  demurrer  under  this  section,  it  must 
be  such  as  would  have  been  good  on  general  demurrer  before  this  Act:  Richards 
V.  Beams,  2  Com.  Law  Rep.  673. 

As  to  practice  on  demurrer,  see  s.  100  (post) ;  and  RR.  162,  166. 

Amendment  has  been  allowed  on  the  argument  of  a  demurrer  :  Jacobs  v.  Smith, 
(1887)  8  N.S.W.R.  21  ;  3  W.N.  98,  where  the  court  laid  down  that  where  a  purely 
technical  point  is  taken,  the  court  will  allow  an  amendment  to  be  made  on  demurrer. 
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G.L.P.  Aoty    ^  60.  No  pleading  shall  be  deemed  insufficient  for  any  de- 

8.  60.  feet,  which  before  the  commencement  of  the  Common  Law 
No  special  Procedure  Act  of  1853  could  only  be  objected  to  by  special  de- 
demurrer,         murrer. 

f ^Jt**^  ^^'  ^^'         S^  ^  ^^  special  demurrer,  Bullen  and  Leake's  Precedents  of  Pleadings,  3rd  ed., 
••  *^*  p.  819. 

Pleadings  61.  If  any  pleading  is  so  framed  as   to  prejudice,  em- 

wS^  ^y*  te  barrass,  or  delay  the  fair  trial  of  the  action,  the  opposite  party 
JS^^ed"^  ^"^    ^^y  ^PP^y  ^^  ^^^  Court  or  a  Judge  to  strike  out  or  amend    such 
Ibid.  8.  48.        pleading,  and  the  Court  or  Judge  shall   make  such  order  respect- 
ing the  same  and  also  respecting  the  costs  of  the  application  as 
the  Court  or  Judge  thinks  fit. 

8o  framed,  etc. — This  section  applies  only  to  cases  where  there  is  something 
objectionable  in  the  framing  of  the  pleading :  Tooth  v.  Carey,  (1891)  12  N.S.W.R. 
2^ ;  8  W.N.  60.  It  cannot  be  applied  to  such  a  plea  as  '  never  indebted  *  pleaded 
to  the  common  counts  {ibid),  but  in  other  cases,  see  Hunter  River  District  Water 
Board  v.  Scottish  Australian  Mining  Co.,  (1893)  10  W.N.  95.  The  power  of  the 
court  under  this  section  is  limited  to  such  pleadings  as  are  at  once  embarrassing 
and  irregular,  informal  or  tricky,  and  contrary  to  the  rules  and  practice  of  pleading  : 
WeUand  Railway  Co.  V.  Blake,  (IS61)  6  H.  &  N.  410. 

But  see  Reg.  v.  Saddler's  Co.,  (1853)  22  L.J.  Q.B.  461 :  *  Even  if  a  pleading  be 
technically  correct  in  form  and  also  not  open  to  a  general  demurrer,  yet  if  it  be  unfair 
pleading,  and  of  a  sort  to  prevent  or  impede  an  equal  trial  of  the  merits,  the  statute 
has  given  to  the  court  or  a  judge  a  discretionary  power  to  amend  or  strike  it  out," 
per  Coleridge,  J.  Note :  The  doubt  in  this  case  as  to  the  application  of  the  section 
to  proceedings  upon  mandamus  is  removed  by  s.  175  of  the  present  Act. 

The  opposite  party  may  apply  to  the  court  or  a  Judge  to  strike  out  or 
amend  suen  pleading. — Applications  to  strike  out  or  amend  pleadings  under  this  sec- 
tion have  been  granted  in  Hancock  v.  Noyes,  9  Ex.  388  (pleading  matter  of  evidence); 
Great  Ship  Co.  v.  Russell,  3  F.  &  F.  94,  where  the  word  "  fraudulently  *  was  struck 
out  of  an  allegation  that  defendant  fraudulently  broke  a  covenant :  Cottula  v.  Soames, 
3  F.  &  F.  93 ;  Brembridge  v.  Latimer,  12  W.R.  878,  a  plea  in  an  action  for  libel  setting 
out  and  justifying  the  whole  article :  Hoppe  v.  Single,  (1862)  2  S.C.R.  88,  where  in 
an  action  on  a  cheque,  half  of  which  had  been  lost,  a  judge's  order  had  been  obtained 
barring  the  defendant  from  setting  up  the  loss  of  the  cheque  on  plaintiiT  giving  an 
indemnity,  a  demurrer  on  the  ground  of  want  of  presentation  was  struck  out  as  in 
contravention  of  the  judge's  order,  although  it  was  held  that  that  order  ought  not 
to  have  been  made:  Goodev  Onslow,  (1881)  T.T.R.  (2nd  term)  15;  Mount  Kembla 
Coal  Co.  V.  Croaker,  (1884)  1  W.N.  61,  action  on  a  bill  of  exchange  for  non-acceptance, 
pleas  of  non-presentation  for  payment  and  no  notice  of  dishonour,  struck  out: 
Nauffhton  v.  McDonald,  (1884),  1  W.N.  67,  action  on  a  P.N.,  plea  that  it  was  made 
for  the  accommodation  of  a  third  person,  no  party  to  the  note,  struck  out :  R.  v. 
Powell,  (1885)  2  W.N.  9,  two  pleas  to  an  information  of  intrusion  struck  out :  Hoffnung 
V.  Fletcher,  (1887)  4  W.N.  68,  unintelligible  plea,  struck  out :  Borthwick  v.  Barrett, 
(1888)  4  W.N.  155,  double  plea,  struck  out:  Took  v.  Coleman,  (1891)  7  W.N.  71, 
where  in  an  action  on  a  p.n.  a  plea  of  merger  was  struck  out ;  Finneran  v.  Eyre, 
(1893)  9  W.N.  148,  a  false  and  frivolous  plea  struck  out  with  leave  to  amend ;  Petersen 
V.  Waller,  (1894)  10  W.N.  115,  pleas  (to  action  on  p.n.)  of  never  indebted  and  no 
consideration,  struck  out.  A  plea  to  an  action  by  a  corporation  that  the  attorney 
was  not  the  attorney  of  the  plaintiffs  and  that  their  name  was  wrongly  used,  struck 
out;  Broken  Hill  &  Argenton  Smelting  Co.  v.  Foreman,  (1896)  13  W.N.  110; 
Shelley  v.  Purcell,  (1899)  15  W.N.  180,  a  plea  to  three  counts  containing  no  answer 
to  one  of  them  was  struck  out  In  Ricketson  v.  Cook,  (1899)  15  W.N.  227,  Cohen,  J., 
held  that  a  plea  is  not  so  framed  as  to  embarass  the  plaintiff  because  it  puts  him  to  a 
large  amount  of  expensive  and  needless  proof ;  see  Wetland  Railway  Company  v.  Blake, 
6  H.  &  N.  410 ;  an  attempt  to  strike  out  an  equitable  plea  in  an  action  by  indorsees 
of  a  p.n.  against  indorsers  was  unsuccessful  in  E.S.  ScA.C.  Bankv.  Wilde,  (1887)  3 
W.N.   106. 

Declarations  have  frequently  been  struck  out.  Where  a  declaration  in  libel 
set  out  the  alleged  libel  at  length,  an  application  calling  on  the  plaintiff  to  amend  the 
declaration  by  showing  more  specifically  what  was  complained  of,  or  in  the  alternative 
to  strike  out  the  declaration  was  refused :  Buchanan  v.  Fairfax,  (1862)  1  S.C.R. 
133.     Where  the  declaration  was  for  municipal  rates  and  particulars  showed  that 
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both  lighting  and  general  rates  were  claimed,  a  motion  to  strike  out  or  amend  the  G*L.P.  Aot» 
declaration  as  embarrassing  was  refused  :  Borough  of  Mosman  v.  Thompson^  (1896)  g^  gj^ 
13  W.N.  43.  In  Dibbs  v.  Daily  Telegraph  Co.,  (1888)  5  W.N.  26,  application  to  strike 
out  prefatory  averments  in  the  declaration  relating  to  a  previous  action  between  the 
parties  was  refused.  Amendment  ordered  in  Trotter  v.  Bennett,  (1881)  T.T.R.  47. 
by  specifying  particular  breaches ;  declaration  struck  out  in  Oppenheimer  v.  Comptoir 
d*Escompte,  (1884)  1  W.N.  24.  Where  several  causes  of  action  were  included  in 
one  count  it  was  struck  out:  Connolly  v.  Colonial  Finance  Corporation,  (1893) 

9  W.N.  108.  A  declaration  clearly  disclosing  no  cause  of  action  was  struck  out : 
Bennett  v.  Cox,  (1894)  11  W.N.  71.  Where  a  declaratioii  was  for  substantially  the 
same  cause  of  action  as  a  suit  in  Equity  had  been  brought  by  plaintifTs,  which 
suit  had  been  dismissed  and  costs  not  paid,  on  summons  to  strike  out  the  declaration 
the  acUon  was  stayed  till  payment  of  the  Equity  costs :  Lucas  v.  Neild,  (1896)  13 
W.N.  88  ;  but  on  appeal  the  order  was  varied  and  the  declaration  struck  out  (ibid.)  144. 
In  Clarke  v.  Darley,  (1898)  14  W.N.  129,  a  declaration  was  struck  out  as  embarassing 
being  such  as  could  not  be  pleaded  to. 

Demorrer. — A  demurrer  may  be  struck  out  as  embarassing  :  Hoppe  v.  Single,  2 
S.C.R.  88 ;  Carruthers  v.  Harris,  (1902)  19  W.N.  25,  where  the  only  plea  was  to  part 
only  of  the  causes  of  action  in  the  declaration,  and  issue  was  joined.  Defendant 
demurred  to  this  as  there  was  a  discontinuance,  but  the  demurrer  >\-as  struck  out. 

Apart  from  the  statute  the  Court  has  an  inherent  jurisdiction  to  strike  out 
pleadings  which  are  an  abuse  of  its  process,  and  this  power  was  frequently  exercised 
before  the  passing  of  the  Act.  Where  a  plea  is  clearly  bad,  and  the  object  is  to  perplex 
and  delay  rather  than  to  set  up  a  good  ground  of  defence,  the  court  will  have  no 
hesitation  in  setting  it  aside:  Balmanno  v.  Thompson,  (1839)  8  Dowl.  76. 

A  plea  that  is  unquestionably  bad,  and  contains  no  answer  whatever  to  the  action 
will  be  set  aside  as  frivolous  :  Bradbury  v.  Evans,  5  M.&  W.  595 ;  Knoxvles  v.  Barnard, 

10  A.  &  E.  19 ;  2  P.  &  D.  235 ;  Booth  v.  Gumley,  (1886)  3  W.N.  41  ;  Hudson  Bros.  v. 
Greta  CoUieries  (1894)  10  W.N.  120 ;  following  Hill  v.  Scott,  (1892)  8  W.N.  98,  where 
a  plea  was  struck  out  as  clearly  demurrable,  but  it  must  be  plain  beyond  all  doubt 
that  the  pleading  is  bad :  Woods  v.  Wilson  (1902)  19  W.N.  147  ;  Horner  v.  Keppel, 
10  A.  &  E.  17 ;  2  P.  &  D.  234 ;  explaining  Cowper  v.  Jones,  4  Dowl.  591. 

The  court  will  not  strike  out  a  plea  where  there  is  any  doubt  as  to  its  validity  : 
Disnwre  v.  Gray,  (1892)  8  W.N.  99;  13  N.S.W.R.  59. 

It  has  been  said  that  a  plea  false  on  the  face  of  it  may  be  treated  as  a  nullity, 
and  the  plaintiff  may  sign  judgment  as  for  want  of  a  plea  :  Vere  v.  Garden,  5  Bing. 
413,  where  to  a  declaration  on  two  Bilb  of  Exchange  the  defendant  pleaded  a  judg- 
ment recovered  in  the  term  before  the  due  date  of  the  bills.  But  unless  the  inference 
of  falsity  is  irresistible  the  plaintiff  is  not  at  liberty  to  take  upon  himself  to  pronounce 
the  plea  a  nullity ;  the  plea  must  be  palpably  a  sham  plea  :  Bell  v.  Alexander,  6  M.  &  S. 
133. 

The  fact  that  a  plea  can  be  shown  to  be  false  is  not  of  itself  sufficient  ground  for 
striking  it  out.  There  are  many  cases  in  which  the  court  has  refused  to  set  aside 
a  plea  on  an  affidavit  of  falsehood,  even  where  the  defendant  is  proved  to  have  made 
admissions  of  the  debt  or  other  cause  of  action  sued  upon.  To  do  so  would  be  in 
effect  requiring  the  defendant  to  verify  his  plea,  and  trying  the  case  upon  affidavit ; 
Le  Forest  v.  Langan,  4  Dowl.  642.  See  also  Merington  v.  Becket,  2  B.  &  C.  81  (where 
the  court  refused  to  follow  the  case  of  Richley  v.  Froone,  1  B.  &  C.  286)  ;  Milford 
V.  Finden,  8  M.  &  W.  511  ;  Walker  v.  BaUev,  (1884)  1  W.N.  71  :  Tooth  v.  Carey, 
(1891)  12  N.S.W.R.  242 ;  8  W.N.  60  ;  Lorenzen  v.  Bowden,  (1892)  8  W.N.  101 ;  Nickis- 
son  V.  Likely,  (1892)  13  N.S.W.R.  165;  8  W.N.  148;  Bubb  v.  Little,  (1803)  9  W.N. 
193,  where  it  was  held  that  the  court  had  no  power  to  strike  out  a  plea  to  a  promissory 
note,  though  it  was  sworn  by  plaintiff  and  not  denied  by  defendant  that  the  plea 
was  false  and  in  contravention  of  an  express  agreement  to  pav  the  note :  Reid  & 
others  v.  Taylor  &  another,  (1894)  10  W.N.  125;  A.J.S.  Bank' v.  Alexander  (1894) 
10  W.N.  143,  where  the  judge  refused  to  strike  out  a  plea  of  *  never  indebted  *  as 
false,  though  the  defendant  in  a  former  action  between  the  same  parties  swore  in 
his  evidence  that  he  was  indebted  in  the  amount  sued  for. 

Such  cases  as  Hilder  v.  Mulcahy,  (1884)  1  W.N.  70 ;  and  Homsey  v.  Forster, 
(1889)  5  W.N.  142,  where  pleas  were  struck  out  on  an  affidavit  of  falsity  cannot  be 
reconciled  with  the  later  decisions. 

But  the  court  will  strike  out  a  plea  which  is  not  only  false,  but  also  a  sham  plea 
and  likely  to  cause  embarrassment  and  to  delay  the  trial :  Bartley  v.  Godslake,  (1818), 
2  B.  &  Aid.  199;  Nutt  v.  Rush,  (1849)  4  Ex.  490 ;  Smith  v.  Hardy,  (1832)  8  Bing. 
4S5;Shadwell  v.  Berthond,  (1822)  5  B.  &  Aid.  750;  see  Tooth  v.  Carey,  (1891)  12 
N.S.W.R.  242  ;  8  W.N.  60. 
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QSdJf*  KcL,         Court  or  Judge.  — The  application  is  usually  to  a  judge  on  summons,  which  may  be 

8.  61  signed  by  the  chief  clerk  (R.  303,  post),  although  leave  has  been  given  by  a  judge  to 

plead  several  matters  :  Proudfoot  v.  Commissioners  for  Railways,  (1893)  10  W.N.  80. 

The   grounds  of  the  application  should  appear  in  the  summons:  see  Schneider  v. 

Schcrf,  (No.  2),  (1902)  19  W.N.  60;  RR.  306,  307  {post). 

Pleadings   how  52.  Evcry  declaration  and  other  pleading  shall  be  entitled 

ISd^^icred  on  of  the  Supreme  Court  and  of  the  day  of  the  month  and  the  year 

record.  when  the  same  was  pleaded,  and  shall  bear  no  other  time  or  date, 

8.^49.'*^'  ^°'  ^^'  and  every  declaration  and  other  pleading  shall  also  be  entered  on 

the  record  under  the  date  of  the  day  of  the  month  and  year  when 

the  same  respectively  took  place,  and  without  reference  to  any 

other  time  or  date,  unless  otherwise  specially  ordered  by  the 

Court  or  a  Judge. 

The  pleadings  should  be  entitled  on  the  face ;  entitling  them  on  the  back  is  not 
sufficient ;  and  if  not  properly  entitled  a  pleading  may  be  set  aside  as  irregular  :  Rip- 
ling  v.  Watts,  4  Dowl.  290.  So  the  date  must  be  stated,  and  it  must  be  stated  to  be 
*  in  the  year  of  our  Lord,*  mentioning  the  year :  Holland  v.  Tealde,  8  Dowl.  329  ; 
otherwise  it  will  be  irregular.  The  want  of  a  date :  Ripling  v.  Watts  [supra),  or  a 
date  different  from  that  of  filing  or  delivering,  will  constitute  an  irregularity,  a^^fend- 
able  at  the  plaintiff's  cost :  Hodson  v.  Pennell,  4  M.  &  W.  373. 

An  added  plea  should  bear  the  same  date  as  the  original  pleas  :  Short  v.  Simpson, 
L.R.  1  C.P.  248,  n.,  per  Willes,  J. 

Profcrt^doyer  63.  It  shall  not  be  necessary  to  make  profert  of  any  deed 

]bid^a  50  ^^  Other  document  mentioned  or  relied  on  in  any  pleading,  and  if 
profert  is  made  it  shall  not  entitle  the  opposite  party  to  crave 
oyer  of  or  set  out  upon  oyer  such  deed  or  other  document. 

In  an  action  by  an  executor  who  had  not  taken  out  probate,  proceedings  were 
stayed  until  it  should  be  produced  :  Webb  v.  Atkins,  14  C.B.  401. 

As  to  profert  and  oyer:  see  Smith  v.  Yeomans,  1  Wms.  Saund.  317;  and 
Turquand  v.  Hennet,  7  C.B.  179. 

Setting  out  64.  A  party  pleading  in  answer  to  any  pleading  in  which 

?d^cr?Jd"t*S  in  any  document  is  mentioned  or  referred  to  shall  be  at  liberty  to 
pleading.  ^^  Qut  the  whole  or  such  part  thereof  as  may  be  material,  and 

Ibid.  i.  61.  ^Yie  matter  so  set  out  shall  be  deemed  and  taken  to  be  part  of  the 
pleading  in  which  it  is  set  out. 

Where  to  a  declaration  upon  an  award  the  defendant  set  out  the  award  in  his 
plea,  and  thereupon  demurred  to  the  declaration,  the  plea  was  held  bad,  as  the  award 
was  to  be  taken  as  part  of  the  plea  :  Sim  v.  Edmands,  15  C.B.  240 ;  23  L.J.  C.P.  229  ; 
and  better,  2  Com.  Law  Rep.  749. 

Initials  and  *^-  ^^  ^^V  ^ction  on  a  Written  instrument,  where  any 

contraction*,  party  thereto  is  therein  designated  by  any  initial  letter  or  letters 
6  vu:.  No.  9,     or  Other  contraction  of  the  first  or  other  name  or  names,  it  shall 

be  sufficient  to  designate  such  party  by  such  initial  letter  or 

letters   or   other   contraction. 

fcSS^^re-  **•  The  plaintiff  or  defendant  in  any  action  may  aver 

cedent  may  be  performance  of  conditions  precedent  generally,  and  the  opposite 
geScrtiiy.  party  shall  not  deny  such  averment  generally,  but  shall  specify 
17  Vic.  No.  21,  in  his  pleading  any  condition  precedent  the  performance  of  which 
^'  ^^'  he  intends  to  contest. 

In  Kelly  v.  Bradridge,  (1863)  2  S.C.R.  162,  an  action  against  architects  for 
fraudulently  withholding  a  certificate  it  was  alleged  in  the  declaration  that  all  condi- 
tions were  fulfilled  to  entitle  the  plaintiff  to  a  certificate,  but  it  was  held  on  demurrer 
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to  the  declaration  that  *  this  section  does  not  dispense  with  the  necessity  of  a  statement  G«L*P«  Aoty 
of  the  circumstances  in  such  a  case  as  this  to  show  that  the  duty  devolved  upon  the        g^  gQ, 
defendants." 

A  form  of  the  averment  of  performance  of  conditions  precedent  generally  is 
given  in  the  Third  Schedule,  No.  21  {post),  where  the  plaintiff  states  that  "  he  did 
all  things  necessary  on  his  part  *  to  entitle  him,  &c ;  but  the  form  in  general  use  is 
that  given  in  BuUen  &  Leake's  Precedents,  3rd  ed.,  p.  147. 

The  performance  of  a  condition  precedent  must,  formerly,  not  only  have  been 
stated  specially,  but  ordinarily  the  time,  place  and  manner  of  performance,  and  if 
there  were  several  different  Acts  or  things  to  be  done,  the  performance  of  each  must 
in  this  way  have  been  stated  :  Holdipp  v.  Ohvay,  '2  Wms.  Saund.  107  6  (3).  Where 
performance  could  not  be  averred,  it  was  necessary  to  show  an  excuse  of  non-per- 
formance. This  section  permits  the  performance  of  conditions  precedent  to  be  averred 
generally,  but  matter  of  excuse  for  non-j)crformance  should  still  be  averred  specially. 

The  above  enactment  is  a  return  to  the  ancient  system  of  pleading :  Thorpe  v. 
Thorpe,  1  Ld.  Raym.  662  ;  and  see  Manby  v.  Cremontni,  21  L.J.  Ex.  288.  The 
omission  to  aver,  generally,  pciformanre  of  conditions  precedent,  may  still  form  the 
subject  of  general  demurrer.  The  principal  ca^es  decided  upon  ihis  section  are 
Bentley  v.  Dawes ,  9  Exch.  666;  Greaves  v.  Legg  (Ibid)  7J5;  Fessard  v.  Mugnier, 
18  C.B.,  N.S.  286 ;  34  L.J.  C.P.  126.  The  effect  of  it  is  well  discussed  in  BuUen 
and  Leake's  Precedents,  3rd  ed.,  pp.  147,  148,  563,  564. 

Notwithstanding  this  section,  when  a  defendant  averred  in  his  plea  performance 
of  conditions  precedent  generally,  a  general  replication  was  held  to  be,  by  reason 
of  s.  87  (post),  a  sufficient  traverse  by  the  plaintiff  of  the  performance  of  any  par- 
ticular condition  precedent  on  which  he  relies :  Tetley  v.  WoTiless,  L.R.  2  Ex.  21,25, 
per  Brarmvell,  B.     Sed  qucere. 

67.  The  forms  of  pleadings  contained  in  the  Third  Schedule  Forms  of 
to  this  Act  shall  be  sufficient,  and  those  and  the  like  forms  may  pi«^»ngs 

be  used  with  such  modifications  as  may  be  necessary  to  meet  IJ^'"^'  ^°'  ^^* 
the  facts  of  the  case,  but  nothing  herein  contained  shall  render  Third  Schrduie 
it  erroneous  or  irregular  to  depart  from  the  letter  of  such  forms 
so  long  as  the  substance  is  expressed  without  prolixity. 

See  as  to  the  construction  of  this  section  :  Place  v.  Potts,  8  Exch.  705  ;  Wilkinson  v. 
ShaHand,  10  Exch.  724  ;  11  Exch.  33 ;  Fagg  v.  Nudd,  3  E.  &  B.  650  ;  and  Hinton  v. 
Duff,  11  C.B.,  N.S.  724 ;  31  L.J.  C.P.  199.  See  also  Fenton  v.  Ellis,  6  Taunt.  192  ; 
Brown  v.  Gamier,  6  Taunt.  389 ;  Victors  v.  Davies,  12  M.  &  W.  758  ;  Kelly  v.  Ciirzon, 
4  Ad.  &  E.  622 ;  and  Berdoe  v.  Spittle,  1  Exch,  175. 

See  as  to  new  form  of  set-off:  Pearse  v.  Trenchard,  (1901)  18  W.N.  135. 

68.  The  signature  of  counsel  shall  not  be  required  to  any  signature  oi 
pleading.  *=°"^>- 

But  see  R.  38  {post).  ^^^'  ''  '^^' 

Declaration. 

69.  A  plaintiff  shall  be  deemed  out  of  Court  unless  he  piainuff  to 
declares  within  one  year  after  the  writ  of  summons  is  returnable,  declare  within  a 

R.   39  (post)   gives  defendant  power   to  sign   judgment  of  non   pros,   where  /^^  ^  53 
declaration  is  not  filed  within  14  days  from  the  last  day  limited  for  appearance  (unless 
a  judge  allows  further  time). 

In  Palmer  v.  Davis,  (1882)  T.T.R.  91,  an  application  to  set  aside  a  declaration 
on  the  ground  that  it  was  not  filed  within  the  time  limited  for  doing  so  by  this  Rul^ 

,  was  granted,  but  this  decision  was  overruled :  Dobbie  v.  Hay,  (1896)  12  W.N.  115, 
where  it  was  held  that  after  the  expiration  of  the  time  limited  for  declaring  by  the 

\  rule  the  plaintiff  might  still  file  his  declaration  at  any  time  within  one  year,  provided 

I  tlie  defendant  had  not  in  the  meantime  signed  judgraeut  of  non  pros. 

In  Gibson  v.  Bloomer,  (1890)  6  W.N.  114;  7  W.N.  21,  it  was  held  that  where 
the  declaration  is  filed  after  the  time  allowed  by  the  rule  has  expired,  the  defendant 
cannot  sign  judgment  of  non  pros. ;  but  his  proper  procedure  is  to  apply  to  set  aside 
the  declaration  3  irregular,  and  in  Euston  v.  Massey,  (1893)  9  W.N.  158,  the  Chief 
Justice  decided  that  a  declaration  so  filed  was  not  irregular  if  filed  within  one  year  after 
the  writ  of  summons  was  returnable  as  allowed  by  this  section. 
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G.L.P.  kctf  In  Nevding  v.  Balmain  New  Ferry  Co.,  (1895)  16  N.S.W.R.225;  12  W.N.  29, 

S«  69.  ^^^  court  held  that  the  Rule  (39)  was  not  ultra  vires  of  the  section,  and  that.if  the 
declaration  be  not  filed  within  the  time  limited  by  the  rule,  the  defendant  may  sign 
judgment  of  non  pros. 

"  Out  of  Court  *  must  be  taken  to  mean  as  in  case  of  non-suit.  A  writ 
having  been  issued  in  an  action  and  appearance  having  been  entered  the 
plainiJff  took  no  futher  steps  in  the  action  until  two  years  afterwards,  when  he 
issued  a  second  writ,  it  was  held  that  he  was  not  debarred  from  bringing  the  second 
action :  The  Attorney  General  v.  The  London  Guarantee  and  Accident  Co.,  Ltd., 
(1894)  11  W.N.  87. 

In  North  v.  Shierlaw,  (1897)  13  W.N.  163,  the  plaintiff  after  serving  a  \\Tit  out 
of  the  jurisdiction  allowed  six  years  to  elapse  without  taking  any  step  in  the  action, 
and  then  obtained  leave  from  a  judge  to  proceed.  He  proceeded  without  filing  a 
declaration,  and  obtained  judgment.  It  was  held  that  such  judgment  was  an  irregu- 
larity and  not  a  nullity,  and  on  an  application  to  set  such  judgment  aside,  held  that 
the  defendant,  who  did  not  apply  to  set  it  aside  for  nearly  a  year  after  it  came  to  his 
knowledge,  was  too  late  in  making  the  application. 

After  the  writ  of  Bummons  is  retnrnable.--A  writ  ofjummons  is  returnable 
immediately  on  service  being  effected.:  Baines  v.  Jackson,  3  Dowl.  404  ;  and  the  year 
here  stated  is  not "  four  terms  "  :  Chaplin  v.  Showier,  18  L. J.  Ex.  34.  If  a  declaration 
is  delivered  after  the  expiration  of  one  year  from  the  service  of  the  writ,  it  may  be  set 
aside  at  chambers  as  an  irregularity :  Chaplin  v.  Showier  (supra).  In  actions  removed 
from  inferior  courts  by  certiorari,  &c.,  the  plaintiff  is  not  out  of  court  until  a  year 
after  the  return  of  the  writ  by  which  the  cause  was  removed :  Norrish  v.  Richards, 
3  Ad.  &  E.  733. 

It  seems  very  doubtful  whether  under  the  old  rule  of  court,  in  England,  which 
was  similar  in  terms  to  the  present,  the  year  within  which  the  plaintiff  had  to  declare 
did  not  include  periods  during  which  his  proceedings  were  stayed  by  order  of  the 
court,  or  by  injunction  :  See  Horn  v.  Took,  2  Dowl.  776  ;  Unite  v.  Humphrey,  3  Dowl. 
632 ;  Johns  v.  Sanders,  5  D.  &  L.  49 ;  but  see  Ross  v.  Green  (old  practice),  10  Exch. 
891.    The  present  statutory  enactment  is  perhaps  even  less  flexible. 

This  section  cannot  by  reason  of  its  very  terms,  apply  in  ejectment :  Scope  v. 
Paddison,  6  H.  &  N.  641  ;  30  L.J.  Ex.  244. 

See  R.  125  (post) ;  and  Metcalfe  v.  Hetherington,  3  H.  &  N.  755. 

Forms  ot  com-  70.  Evcry  declaration  shall  commence  in  the  Form  No.  9 

S *dcdS?uof'.'''  contained  in  the  Second  Schedule  hereto,  or  to  the  like  effect ; 
17  Vic  No.  21,  and  shall  conclude  in  the  Form  No.  10  contained  in  the  said 
^  **•  Schedule,  or  to  the  like  effect. 

Form  No.  9. — If  this  form  is  not  followed,  as  by  omitting  the  statement  of  whether 
the  plaintiff  sues  in  person  or  by  attorney,  the  declaration  will  be  irregular,  and  may 
be  set  aside  or  amended ;  and  the  application  to  do  so  ought  to  be  made  to  a  judge 
at  chambers :  White  v.  Feltham,  3  C.B.  658. 

The  declaration  must  be  entitled  of  the  court,  and  of  the  true  date  of  pleading 
the  same,  s.  62  (ante). 

The  form  shows  that  the  venue  must  be  mentioned ;  and  that,  by  R.  115,  must 
be  either  Sydney  or  some  circuit  town. 

The  Venue. — The  old  law  as  to  the  venue  will  be  found  in  Peacock  v.  Bell,  1  Wms. 
Saund.  73  ;  in  the  notes  to  Mostyn  v.  Fabrigas,  Smith's  L.C.,  6th  ed.,  vol.  i.,  p.  623  ; 
and  in  BuUen  and  Leake's  *  Precedents  of  Pleadings,'  3rd  ed.,  pp.  2 — 4,  which  see 
also  as  to  distinction  between  local  and  transitory  actions.  See  also  on  venue : 
Simmons  v.  Lillystone,  8  Exch.  431. 

For  change  of  venue  see  notes  to  ss.  108  and  109  (post). 

The  declaration  must  correspond  with  the  writ  in,  1st,  the  names  of  the  parties  ; 
2nd,  the  number  of  the  parties ;  3rd,  the  character  in  which  the  plaintiff  sues,  or 
the  defendant  is  sued.  Objection  when  it  does  not  do  so,  should  be  made  within  the 
time  allowed  for  pleading :  Kitchen  v.  Roots,  2  Dowl.  232. 

Names  of  the  parties.— 1st.  An  incorrect  statement  of  the  name  of  the  plain- 
tiff in  the  declaration  may  be  amended  under  s.  75  (post),  at  his  cost,  on  the  defendant's 
application,  as  the  declaration  is  not  on  this  ground  irregular:  Lindsey  v.  Wells, 
3  N.C.  777. 
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If  the  plaintiff  has  been  incorrectly  named  in  the  writ,  he  ought  to  be  correctly  C.L.P.  Aoty 
named  in  the  declaration,  and  a  statement  therein  inserted  that  he  sued  by  the  wrong        a    nQ^ 
name. 

If  the  defendant  appears  by  the  name  in  which  he  is  sued,  the  plaintiff  may  de- 
clare against  him  in  that  name ;  if  he  appears  by  another  name,  the  plaintiff  ought 
to  declare  against  him  in  that  name,  stating  also  the  name  by  which  he  was  sued 
in  the  writ. 

If  the  defendant  is  misnamed,  his  remedy  is  under  the  s.  76  above  referred  to. 

The  application  should  be  by  summons  at  chambers,  founded  on  affidavit  of 
the  correct  name. 

Number  of  the  parties. — 2nd.  A  declaration  by  one  of  two  plaintiffs  named  in 
the  writ  would  be  irregular  :  Rogers  v.  Jenkins,  1  B.  &  P.  383  ;  unless  in  the  event  of 
the  death  of  the  other,  which  should  be  suggested  :  s.  153,  post.  As  to  amending  the 
writ  and  declaration  by  inserting  or  striking  out  the  name  of  a  plaintiff,  see  ss.  34, 
35,  36  and  37,  ante ;  adding,  without  an  order,  in  the  declaration  a  party  not  named 
in  the  writ  would  be  an  irregularity  :  Haigh  v.  Conway^  15  East.  1  ;  Rogers  v.  Jenkins, 
supra ;  and  queer e  as  to  amendment,  Baker  v.  Neaves,  1  Dowl.  616,  and  Goodchild 
v.  Leadham,  1  Exch.  707. 

If  the  writ  contains  the  names  of  several  defendants,  the  plaintiff  may  declare 
against  one :  Davies  v.  Thompson,  14  M.  &  W.  161,  165 ;  Coldwell  v.  Blake,  3  Dowl. 
€56  ;  dropping  all  proceedings  against  the  others ;  and  running  the  risk  of  a  plea  in 
abatement  where  such  plea  may  be  pleaded,  s.  42  (ante).  If  the  writ  is  against  tWo,  and 
only  one  can  be  served,  the  plaintiff  has  a  choice  of  proceeding  against  the  one,  or 
Of  keeping  up  his  right  of  action  against  the  other  •  s.  31,  ante.  Where  a  plaintiff 
declares  against  some  only  of  several  defendants  who  have  appeared,  he  is  liable,  after 
notice  to  declare,  to  judgment  of  non  pros,  by  a  defendant  against  whom  he  has  not 
declared  :  Bancroft  v.  Greenwood,  1  H.  &  C.  778 ;  32  L.J.  Ex.  154. 

Character  of  parties. — 3rd.  A  plaintiff  simply  named  in  the  writ  may  declare 
in  a  representative  capacity.  If  he  has  described  himself  A.  B.,  executor,  administra- 
tor or  trustee,  he  may  declare  for  a  cause  of  action  in  his  own  right ;  but  if  he  describes 
himself  as  executor,  or  as  administrator,  or  as  trustee,  he  can  only  declare  for  causes 
of  action  accruing  to  him  in  such  character.     The  cases  are  coUected  in  a  note  to 

,  Executors  v. :  1  Dowl.  97,  98 ;  and  see  Christie  v.  Bell,  16  M.  &  W.  169. 

See  a  case  Thorn  v.  Berriman,  3  S.C.R.  124,  ante,  s.  4,  note.  Analogous  rules  hold 
with  respect  to  defendants. 

The  declaration  need  not  correspond  with  the  writ  in  the  amount  claimed : 
Tait  V.  Bligh,  (1900)  17  W.N.  145 

71.  In  all  cases  in  which,  after  a  plea  in  abatement  of  the  commence, 
non-joinder  of  another  person  as  defendant,  the  plaintiff  without  S^^f  ^*i**^*£ 
having  proceeded  to  trial  on  an  issue  thereon  commences  another  nS^joindw.^  ° 
action  against  the  defendant  in  the  action  in  which  such  plea  has  i7  vic.  No.  ^i, 
been  pleaded  and  the  person  named  in  such  plea  as  joint  con-  *'  ^' 
tractor,  or  amends  by  adding  the  omitted  defendant,  the  com- 
mencement of  the  declaration  shall  be  in  the  Form  No.  11  con- 
tained in  the  Second  Schedule  hereto,  or  to  the  like    effect. 

A  plea  in  abatement  of  the  non-Joinder.—Upon  a  plea  in  abatement  for  non- 
joinder, the  plaintiff  may  amend  his  writ,  serve  it  on  tlie  added  defendants :  s.  42, 
ante ;  and  declaie  de  novo.  If  the  plea  is  true  in  fact,  he  will  have  to  pay  costs :  ss. 
43  and  45.  But  plaintiff  may  enter  a  cassetur  breve,  and  so  avoid  costs :  s.  42,  note, 
ante. 

Form  No*  11« — It  is  advisable  to  adhere  to  this  form,  as  a  departure  from  it  may 
be  irregular  :  White  v.  Feltham,  3  C.B.  658. 

72.  In  actions  of  libel  and  slander  the  plaintiff  may  aver  Declaration  for 
that  the  words  or  matter  complained  of  were  used  in  a  defama-  "^'  °'^  slander. 
tory  sense,  specifying  such  defamatory  sense,  without  any  pre-       *  **  ^' 
fatory  averment  to  show  how  such  words  or  matter  were  used  in 

that  sense,  and  such  averment  shall  be  put  in  issue  by  the  denial 
of  the  alleged  libel  or  slander,  and  where  the  words  or  matter  set 
forth  with  or  without  the  alleged  meaning  show  a  cause  of  action 
the  declaration  shall  be  sufficient. 
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G.L.P.  Act,  Without  any  prefatory  aTerment— In  spite  of  this  section  in  Thurston  v. 
8.  72.  Hatley,  (1871)  10  S.C.R.  173,  a  declaration  that  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff  the  words  *  Did  you  hear  the  news  about  Mrs. 
T.  (meaning  the  plaintiff),  I  was  told  she  had  a  baby.  It  is  now  four  days  old  "  (mean- 
ing thereby  that  plaintiff  had  been  recently  delivered  of  an  illegitimate  child),  was 
held  bad  on  demurrer,  as  containing  no  averments  to  ground  the  innuendo ;  but 
in  a  case  a  few  years  later :  Somers  v.  Fairfax  and  another,  (1879)  2  S.C.R.N.S. 
140  ;  this  first  case  was  commented  on.  In  Somers  v.  Fairfax  the  declaration  alleged 
a  publication  by  the  defendants  of  a  statement  that  G.W.  had  had  to  pay  a  large  sum 
of  money  to  the  plaintiff  on  behalf  of  a  son-in-law  for  whom  the  plaintiff  had 
procured  a  Government  situation.  Innuendo,  that  the  plaintiff  had  acted  in  a  wrong- 
ful, improper,  and  discreditable  manner,  in  procuring  a  government  situation  for 
a  son-in-law  of  G.W.,  and  in  receiving  payment  for  so  doing.  The  declaration,  which 
was  demurred  to  on  the  grounds  that  the  words  were  not  defamatory,  and  that 
there  were  no  averments  to  support  the  innuendo,  was  held  good.  See  also  West  garth 
V.  Murnin,  (1873)  12  S.C.R.  1 ;  and  Nicholls  v.  Australian  Newspaper  Co.,  Ltd.  (1896) 
17  N.S.W.R.  27 ;  12  W.N.  77. 

In  Dibbs  v.  The  Daily  Telegraph  Co,  (1888)  5  W.N.  26,  the  plaintiff  had  sued 
the  defendants  for  libel  and  recovered  a  verdict  for  £100,  in  addition  to  40/-  paid 
into  Court.  This  was  another  action  for  libel  for  a  substantial  repetition  of  the 
charges  which  had  been  the  subject  of  the  first,  and  the  declaration  set  out  as  prefa- 
tory averments  the  declaration,  proceedings,  direction  of  the  Judge,  verdict,  etc., 
in  the  former  action.  An  application  by  the  defendants  to  strike  out  the  prefatory 
averments  as  being  embarrassing  was  refused. 

In  Buchanan  v.  Fairfax,  (1862)  1  S.C.R.  133,  it  was  held  that  where  a  declaration 
in  libel  sets  out  the  alleged  libel  at  length,  the  plaintiff  cannot  be  called  upon  to  specify 
what  parts  he  complains  of  as  libellous,  or  to  distinguish  that  which  he  complains 
of  as  effecting  his  private  character  from  that  which  he  complains  of  as  effecting  him 
in  any  public  capacity. 

The  plaintiff  may  now  set  out  the  words  without  any  colloquium  and  put  on 
them  any  construction  he  pleases :  Hemmings  v.  Gas  son,  E.B.  &  E.  346 ;  27  L.J. 
Q.B.  252.  But  where  words  are  not  actionable  without  special  damage,  (but  as 
to  this  see  the  Defamation  Act,  1901),  such  damage  must  be  shown  on  the  declara- 
tion :  GallvDey  v.  Marshall,  9  Exch.  294 ;  Burns  v.  Mellor,  9  W.N.  38  ;  a  case  on 
slander  of  title.  So  the  section  does  not  relieve  the  plaintiff  from  showing  in  his 
declaration  by  proper  innuendoes  that  words  not  in  themselves  actionable  were  used 
with  a  specific  actionable  meaning  :  Cox  v.  Cooper,  12  W.R.  75  ;  but  where  the  words 
are  actionable  per  se,  the  effect  of  the  section  is,  that  the  declaration  shall  be  taken 
as  if  there  were  two  counts,  one  with  the  innuendo,  and  the  other  without  it :  Watkin 
V.  Hall,  L.R.  3  Q.  B.  396 ;  see  also  Brembridge  v.  Latimer,  12  W.R.  878. 

Pleas  and  subsequent  pleadings. 
lime  for  plead-  78.  Where  the  defendant  is  within  the  jurisdiction  of  the 

di?eiJ!d^?  is  Court,  the  time  for  pleading  in  bar,  unless  extended  by  the  Court 
within  jurisdic-  or  a  Judge,  shall  be  eight  days,  and  a  notice  requiring  the  de- 
iT^vic  No  21  f^^^^'^t  to  plead  thereto  in  eight  days,  otherwise  judgment, 
9.  67.  *  '  '  may,  whether  the  declaration  be  delivered  or  filed,  be  indorsed 
upon  the  declaration  or  delivered  separately. 

But  see  as  to  this  R.  51  (post) ;  power  to  alter  the  times  fixed  by  the  Act  is  given 
by  s.  268  {post). 

A  notice  requiring  the  defendant  to  plead.— The  want  of  notice  to  plead 
which  is  substituted  for  the  old  rule  to  plead,  is  an  irregularity ;  and  a  judgment 
signed  for  want  of  a  plea  may  be  set  aside.  Yet  where  a  declaration  was  indorsed 
*  to  plead  in — "  it  was  held  that  it  should  be  understood  to  mean  within  the  number 
of  days  allowed  by  the  rules  of  the  Court,  and  the  Court  refused  to  set  aside  a  judg- 
ment signed  in  default  of  a  plea :  Hifferman  v.  Langelle,  2  B.  &  P.  363.  A  notice 
which  -gives  less  time  than  the  defendant  is  entitled  to  would  be  irregular  :  Maty  v. 
Baldock,  Barnes  302.  The  defendant  may  waive  an  irregularity  in  the  notice,  as 
by  taking  out  and  serving  a  summons  for  time  to  plead  :  Bolton  v.  Manning,  5  Dowl. 
7(59 ;  see  Pearson  v.  Reynolds,  4  East.  571  ;  Nias  v.  Spratley,  4  B.  &  C.  386. 

Pleas  in  abatement.  — The  section  refers  only  to  pleas  in  bar,  so  that  pleas  in 
abatement  must  still  be  pleaded  within  four  days. 

After  amendment. — As  to  the  time  for  pleading  after  amendment  of  the  declara- 
tion, see  s.  101.     After  an  order  for  security  for  costs,  with  a  stay  of  proceedings. 
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if  the  time  has  expired,  the  plaintiff  (in  the  Common  Pleas)  could  not  sign  judgment  till  C.L.P.  Act. 
the  day  after  security  is  given  :  Decker  v.Thompson,  3  B.  &  P.  319.     If  the  time  is        R.  78 
unexpired,  the  defendant  has  the  same  time  as  remained  unexpired  when  the  summons  * 

for  security  was  attendable,  or  the  rule  nisi  for  it  served. 

After  particulars  delivered. — By  R.  52,  a  defendant  is  allowed  the  same  time  for- 
pleading  after  the  delivery  of  particulars  under  a  judge's  order,  that  he  had  at  the 
return  of  the  summons,  unless  otherwise  provided  for  by  the  order.  If  a  sumnK>ns 
for  particulars  is  taken  out,  the  time  for  pleading  runs  on  until  it  is  returnable,  when 
it  ceases  to  run,  until  it  is  in  due  course  disposed  of.  If  particulars  be  ordered,  the 
time  for  pleading  ceases  to  run  until  these  are  delivered.  If  the  summons  is  dismissed, 
the  time  forthwith  runs  on.  In  a  summons  for  particulars,  the  defendant  should 
at  the  same  time,  apply  for  "further  time  to  plead,*and  get  it  made  part  of  the  order  that 
that  time  be  *  after  delivery  of  particulars."  For  the  practice  of  the  courts,  see  note 
to  Adams  v.  Drummond,  1  Dowl.  99.  If  a  summons  is  taken  out  for  time  to  plead 
and  is  dismissed,  the  party  has  the  remainder  of  the  day  on  which  it  is  dismissed 
to  plead  :  Mengens  v.  Perry,  15  M.  &  W.  537  ;  Evans  v.  Senior,  4  Exch.  818.  A 
summons  for  time,  or  for  particulars,  should  be  made  returnable  before  the  time 
for  pleading  expires,  or  at  least  before  judgment  for  want  of  a  plea  can  be  signed : 
Glen  V.  Lewis,  8  Exch.  132 ;  22  L.  J.  Ex.  24. 

A  defendant  who  has  a  days'  time  to  plead  after  the  happening  of  an  event, 
has  the  whole  of  the  day  following  that  on  which  the  event  happens  in  which  to  plead : 
ConneUy  v.  Bremner,  L.R.  1  C.  P.  557. 

If  the  plaintiff  gives  the  defendant  more  time  to  plead  than  he  is  entitled  to, 
the  defendant  is  entitled  to  the  time  so  given :  Solomon  v.  Parker,  2  Dowl.  405. 

Extending  time. — The  itrms  usually  imposed  on  the  defendant  where  the  time 
for  pleading  is  extended  are,  that  he  shall  '  plead  issuably,  rejoin  gratis,  and  take 
short  notice  of  trial    See  also  R.  301  (post). 

74.  (1)  Express  colour  shall  not  be  necessary  in  any  plead-  S^Sdtra^f^ 

ing.  fonnal  com- 

(2)  Special   traverses  shall   not  be  necessary  in   any  ^^Sl^re  of 
pleading.  ISSS^. 

(3)  In  a  plea  or  subsequent  pleading  it  shall  not  be  ^^  vic.  No.  21. 
necessary  to  use  any  allegation  of  actionem  non,  or  actionem  »•  m^- 
ulterius  non^  or  to  the  like  effect,  or  any  prayer  of  judgment, 

nor  shall  it  be  necessary  in  any  replication  or  subsequent  plead- 
ing to  use  any  allegation  of  precludi  non  or  to  the  like  effect,  or 
any  prayer  of  judgment. 

Ezpreis  oolonr.— See  Stephen  on  Pleading,  7th  ed.  p.  191  (/). 

Prayer  of  Jnd^ent. — '  It  is  apprehended  that  the  provisions  of  this  and  the 
following  sections  as  to  the  commencement  and  conclusion  of  pleas  in  general  do 
not  apply  to  pleas  in  abatement,  and  that  the  prayer  of  judgment  heretofore  used 
in  the  commencement  of  the  plea  is  still  necessary.* — Chitty's  Forms,  p  474. 

76.  No  plea  in  abatement  for  a  misnomer  shall  be  allowed  Misnomer  not 
in  any  action  ;  but  the  defendant  may  cause  the  declaration  to  be  ^°  !^  ^'^9*^ 
amended  at  the  cost  of  the  plaintiff  upon  a  Judge's  summons  ^  17!'    *^*   ' 
founded  on  an  affidavit  of  the  right  name. 

At  the  cost  of  the  plaintiff. -:-This  refers  to  the  amendment.  The  judge  has 
discretion  as  to  costs  of  summons  to  cause  amendment  to  be  made  :  Longuet  v.  Holland 
(1891)  8  W.N.  42 ;  see  also  Byrnes  v.  Allen  and  xvife,  (1893)  9  W.N.  122,  in  which 
case  a  summons  was  taken  out  in  chambers  calling  upon  the  plaintiff  to  show  cause 
why  the  declaration  should  not  be  amended  at  the  cost  of  the  plaintiff  by  inserting 
the  female  defendant's  name  of  Victoria  Allen  for  the  name  of  Alexandra  Allen,  bv 
which  she  was  called  and  misnamed  therein.  The  Chief  Justice  allowed  the  amencl- 
ment,  but  would  rtbt  order  the  plaintiff  to  pay  the  costs,  as  it  appeared  to  him  to 
be  an  unnecessary  application. 

76.  (1)  No  formal  defence  shall  be  required  in  a  plea  or  Commencc- 
avowry  or  cognizance,  and  it  shall  commence  in  the  Form  No.  12  ^7*"  vir^N'^21 
contained  in  the  Second  Schedule  hereto,  or  to  the  like  effect,      s.  ei.'*^"    ^'     ' 
cIjPa4  f  '  t 

'   '   '    '  Digitized  by  VjOOQIC 


60 


Pleading. 


Formal    conclu- 
sions  un- 
nfcessary. 


G.L.P.  Act,  (2)  It  shall  not  be  necessary  to  state  in  a  second  or 

8.  76.       other  plea  or  avowry  or  cognizance  that  it  is  pleaded  by  leave  of 
the  Court  or  a  Judge,  or  according  to  the  form  of  the  statute,  or 
•  to  that  effect ;  but  every  such  plea,  avowry,  or  cognizance  shall 

be  written  in  a  separate  paragraph  and  numbered,  and  shall 
commence  in  the  Form  No.  13  contained  in  the  said  Schedule,  or 
to  the  like  effect. 

(3)  No  formal  conclusion  shall  be  necessary  to  any 
plea,  avowry,  cognizance,  or  subsequent  pleading. 

No  formal  defence,  etc.— As  to  pleas  in  abatement,  see  note  to  s.  74  {ante), 

A  material  variation  from  the  prescribed  form  may  aflford  ground  for  an  applica- 
tion to  set  aside  the  plea :  sec  s.  70,  n.  {ante).  Thus  the  omission  to  state  whether 
the  defendant  pleads  in  person,  or  by  attorney,  is  irregular,  and  is  a  ground  for  setting 
aside  the  plea»  or  for  an  amendment  at  the  defendant's  cost.  A  plea  pleaded  in  the 
name  of  a  person  who  is  not  an  attorney,  is  not,  it  seems,  a  nulUty :  Hill  v.  Mills 
2  Dowl.  696.     It  might  be  set  aside  as  irregular. 

But  the  court  will  not  set  aside  a  plea  as  irregular  on  the  ground  of  its  having 
an  informal  commencement :  Bacon  v.  Ashton,  5  Dowl.  94. 

Where  pleaded  to  part  only  of  declaration.— li  a  plea  be  pleaded  to  one  count  only 
of  a  declaration,  it  ought  to  be  so  framed,  otherwise  it  will  be  taken  to  be  pleaded  to 
to  the  whole  declaration  :  Putney  v.  Swan,  2  M.  &  W.  72.  If  a  plea  profess  to  answer 
the  whole  declaration,  but  the  matter  pleaded  answer  only  a  part,  the  plaintiflf  may 
demur,  I  Wms.  Saund.  28  a  (3) ;  but  see  Cummings  v.  Clifford,  3  S.C.R.  185;  and 
see  Edison  v.  Pigram,  16  M.  &  W.  137  ;  Chappell  v.  Davidson,  18  C.B.  194 ;  or  move 
to  strike  the  plea  out :  Shdley  v.  Purcell,  15  W.N.  180  {ante)  s.  61.  If  a  plea  began 
as  an  answer  to  a  part,  and  contained  in  the  body  an  answer  to  the  whole,  it  might 
formerly  have  been  demurred  to  specially :  Gray  v.  Pindar,  2  B.  &  P.  427.  Now 
the  plaintiff  may  sign  judgment  to  the  part  not  answered  in  the  beginning. 

Plea  of  matter  77.  Any  defence  arising  after  the  commencement  of  any 

wJTcS?."^"*  ^"^   action  shall  be  pleaded  according  to  the  fact  without  any  formal 
17  Vic.  Np.  21,  commencement  or  conclusion,  and  any  plea  which  does  not  state 
whether  the  defence  therein  set  up  arose  before  or  after  action 
shall  be  deemed  to  be  a  plea  of  matter  arising  before  action. 

Any  defence  arising  after  the  commencement,  etc.— See  Gresty  v.  Gibson, 
L.R.  1  Ex.  112;  Brooks  v.  Jennings,  L.R.  1  C.P.  476. 

Such  a  plea  must  afford  a  defence  to  the  cause  of  action,  and  also  to  the  claim 
for  damages  up  to  the  time  of  pleading  the  plea,  or  it  will  be  bad  on  demurrer :  Ash 
V.  Pouppeville,  L.R.  3  Q.B.  86. 

It  may  be  observed  that  a  plea  of  the  defendant's  bankruptcy  must  be  pleaded 
as  a  defence  arising  after  the  commencement  of  the  action,  where  the  order  of  dis- 
charge is  made  after  action,  although  the  adjudication  was  before  it :  Jones  v.  Hill, 
L.R.  5  Q.B.  230. 

A  plea  containing  a  defence  arising  after  action  may  be  pleaded  together  with 
pleas  of  defences  arising  before  action,  but  the  plaintiff  may,  by  confessing  such  plea 
entitle  himself  to  the  costs  of  the  cause  up  to  the  plea:  R.  85  {post).  A  plea  puis  darrein 
continuance  may  be  confessed  by  the  plaintiff  with  similar  result  as  to  costs :  R.  86 
{post).  The  English  rules  on  the  subject,  which  are  similar  to  ours,  have  been  held 
to  apply  in  the  case  of  a  confession  of  a  plea  of  a  plaintiff's  conviction  of  felony  ;  Bamett 
v.  London  and  N.W.  Ry.  Co.,  5  H.  &  N.  604 ;  29  L. J.,  Ex.  334 ;  see  also  Plummer 
V.  Hedge,  24  L.  J.  Q.B.  (Bail  Court)  24 ;  HiU  v.  Howell,  35  L.T.  130  ;  Cooke  v.  Hope- 
well, 1 1  Exch.  655 ;  Morgan  v.  Harding,  1 1  W.R.  65,  and  notes  to  following  section. 

Without  any  formal  commencement  or  conclusion.— As  to  pleas  in  abate- 
ment see  note  to  section  74  {ante). 


:02. 


Plea    puis 
darrein  con- 
tinuance. 

Ibid.  s.  63: 


78.  (1)  In  cases  in  which,  before  the  commencement  of  the 
Common  baw  Procedure  Act  of  1853,  a  plea  puis  darrein  con- 
tinuance was  pleadable  in  Banco  or  at  nisi  prius,  the  same  de- 
fence may  be  pleaded  with  an  allegation  that  the  matter  arose 
after  the  last  pleading,  and  such  plea  may  when  necessary  be 
pleaded  in  vacation. 
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(2)  No  such  plea  shall  be  allowed  unless  accompanied  G.L.P.  Act, 
"by  an  affidavit  that  the  matter  thereof  arose  within  eight  days       S«  78, 
next  before  the  pleading  of  such  plea,  or  unless  the  Court  or  a 
Judge  otherwise  orders. 

See  RR.  85,  86. 

Plea  pais  darreiii  continuance.— It  would  seem  that  this  word  'plea" 
lincludes  aU  pleadings :  Newington  v.  Levy,  L.R.  6  C.P.  182,  per  Blackburn,  J. 

A  plea  puis  darrein  continuance  may  be  pleaded  at  any  time  before  verdict, 
even  after  the  jury  have  retired  to  consider  their  verdict :  Pearson  v.  Parkins,  B.N. P. 
310.  There  can  be  but  one  plea  of  this  nature:  B.X.P.  312.  If  pleaded  after  a 
demurrer  it  operates  as  a  retraxit  of  the  demurrer  :  Stoner  v.  Gibbons,  Moore,  871  ; 
and  Solomon  v.  Graham,  5  £.  &  B.  309. 

By  pleading  this  plea  the  defendant  abandons  all  his  former  pleas :  Barber  v. 
Palmer,  1  Salk.  178.  It  may  be  pleaded  if  any  issue  remains  to  be  tried,  although 
on  other  issues  the  plaintiff  has  already  obtained  judgment :  Wagner  v.  Imbric,  6 
Exch.  380. 

If  pleaded  at  Nisi  Prius,,  it  must  be  delivered  to  the  judge,  not  to  the  attorney  of 
the  opposite  party :  Payne  v.  Shenstone,  4  D.  &  L.  396.  And  the  judge  has  no  dis- 
cretion, if  it  is  good  in  form  and  accompanied  with  a  proper  affidavit,  but  to  receive 
it :  Ludlow,  Corporation  of  v.  Tyler,  7  C.  &  P.  537.  See  a  curious  plea  puis  darrein 
•continuance  in  Todd  v.  Emly,  9  M.  &  W.  606,  in  which  case  the  judge  dispensed  with 
an  affidavit. 

If  pleaded  at  Nisi  Prius,  it'must  be  certified  on  the  back  of  the  record  and  returned 
to  the  court :  Townsend  v.  Smith,  1  C.  &  K.  160.  when  the  plaintiff  may  reply  or 
•demur  as  in  other  cases :  Ludlow,  Corporation  of  v.  Tyler  (supra).  It  cannot  be 
replied  to  at  Nisi  Prius :  Pascall  v.  Horsley,  3  Car.  &  P.  372. 

If  the  plaintiff  replies  or  demurs,  the  defendant,  if  successful,  will  not  be  entitled 
to  costs  incurred  prior  to  the  plea :  Littleton  v.  Cross,  4  B.  &  C.  117. 

The  plea  must  be  pleaded  within  eight  days  after  the  matter  of  defence  has  arisen 
unless  the  court  or  a  judge  otherwise  orders.  An  order  was  made  for  leave  thus  to 
plead  after  the  lapse  of  a  considerable  period ;  it  being  shown  that  the  omission  to 
plead  within  the  time  prescribed  had  not  arisen  from  any  culpable  conduct  on  the 
part  of  the  defendant,  and  had  occasioned  no  disadvantage  to  the  plaintiff :  Payne 
V.  Shenstone  (supra) ;  Dunn  v.  Loftus,  8  C.B.  76. 

What  may  be  thus  pleaded. — A  release  from  the  plaintiff, — in  an  action  by  an  ad- 
ministrator, that  the  letters  of  administration  have  been  revoked, — the  conviction 
of  the  plaintiff  of  felony :  Barnett  v.  L.  and  N.W.  Ry.  Co.,  6  H.  &  N.  604 ;  29  L.J. 
Ex.  334, — the  plaintiff  having  become  an  alien  enemy  through  a  declaration  of  war : 
Alcinous  V.  Nigren,  4  E.  &  B.  217 — are  instances  of  cases  in  which  this  plea  may 
be  pleaded.  Release  should  be  pleaded ;  motion  to  strike  the  case  out  was  refused 
on  tliis  ground :  Proudfoot  v.  Stubhins,  (1885)  2  W.N.  46.  The  plea  of  abatement 
by  the  coverture  of  the  plaintiff  is  taken  away,  s.  159  (post). 

As  to  the  effect  ot  the  bankruptcy  of  the  plaintiff  or  defendant,  see  Bankruptcy 
Act,  1898,  s.  10  (7)  and  notes  Salusbury  Bankruptcy  Act,  p.  60. 

A  plea  puis  darrein  continuance  is  in  abatement  or  in  bar,  as  in  other  cases. 

If  pleaded  at  Nisi  Prius  the  plea  ought  to  show  that  it  is  pleaded  before  the  pre- 
siding  judge. 

Accompanied  by  an  affldaYit.— The  plea  must  be  accompanied  by  an  affidavit 
unless  the  court  or  a  judge  otherwise  orders,  as  in  the  case  of  Todd  v.  Ernly,  9  M.  &  W. 
606 ;  and  if  the  plea  be  pleaded  at  Nisi  Prius,  it  must  be  sworn  before  the  presiding 
judge :  Bartlett  v.  Leighton,  3  C.  &  P.  408.  When  the  affidavit  referred  to  the  plea 
thereunto  annexed,  but  was  not  itself  entitled  in  the  cause,  it  was  held  sufficient 
in  form :  Prince  v.  Nicholson,  5  Taunt.  333. 

See  generally,  Chit.  Prac.  12  ed.  vol.  ii.,  pp.  919-923. 

79.  All  matters  which,  before  the  commencement  of  the  subjects  or  cross 
Common  Law  Procedure  Act  of  1857,  were  only  the  subject  of  a  ^f^^Jj"^^^  ^ 
cross  action,  or  might  be  made  the  subject  of  a  cross  action  between  go  vic.  No.  3i 
the  parties,  shall  by  leave  of  a  Judge,  and  on  such  terms  as  he»- 17.  '  '  ' 
thinks  proper,  be  pleadable  by  way  of  set-ofif. 
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QJfj^f^  Act*  Cross  action. — Plea  of  cross  action  is  only  allowed  on  consent  order  or  summons- 

*  R  70  to  show  cause :  R.  71  ;  even  under  the  old  rule  it  was  held  that  a  consent  order  would 
dispense  with  summons :  Carter  v.  Merevtxther,  (1898)  15  W.N.  96. 
/  A  plea  of  cross  action  must  show  that  it  arises  out  of  the  same  transaction  or 
*  matter  as  the  matter  pleaded  to  :  Zimmler  v.  Manning,  (1863)  2  S.C.R.  235  ;  Head  v. 
Cleary,  (1887)  3  W.N.  116 ;  if  pleaded  to  several  counts,  that  it  arises  out  of  the  same 
subject  matter  as  each  of  the  counts :  Dibbs  v.  Newcastle  Coal  and  Copper  Co.,  (1862),  1 
S.C.R.  248.  And  see  as  to  this  plea,  per  Faucett,  J.,  Jones  v.  Corker,  (1869)  8  S.C.R. 
236;  Cobcroft  v.  Smart,  (1868)  8  S.C.R.  344,  is  an  instance  of- a  plea  of  cross  action  r 
see  also  Meymott  v.  Piddington,  (1877)  Knox  306. 

A  plea  of  cross  action  setting  up  a  breach  of  contract  by  the  plaintiff  cannot  be 
pleaded  to  a  count  in  tort,  though  the  tort  alleged  was  connected  with  the  same 
contract :  A.-G.  v.  McLeod,  (1893)  14  N.S.W.R.  121  ;  9  W.N.  159.  And  conversely 
on  an  action  for  breach  of  contract,  defendant  cannot  plead  a  cross  action  claiming 
damages  for  fraudulent  representation  inducing  him  to  enter  into  the  contract :  Binnie 
v.  Carlyon,  (1901)  18  W.N.  46;  j./>.  Allpress  v.  Crawford,  (1900)  16  W.N.  154. 

Plea  of  cross  action  allowed  to  action  on  a  p.n. :  Hoare  v.  Dadley,  (1884)  1  W.N, 
68.  In  Cobban  v.  Styles,  (1891)  8  W.N.  3,  terms  were  imposed ;  and  see  Tooth  v. 
Pitcher,  (1901)  18  W.N.  41. 

By  one  defendant. — Two  defendants  being  sued  in  contract,  one  of  them  pleaded 
by  way  of  cross  action  that  the  contract  was  made  with  him  alone  and  breach  thereof ; 
held,  a  good  plea :  Spencer  v.  Bluett,  (1901)  18  W.N.  1. 

When  defendant  in  one  action  has  commenced  a  second  action,  but  pleads  the 
same  matter  by  way  of  cross  action  in  the  first  action,  the  order  for  leave  should  direct 
what  is  to  be  done  as  to  the  second  action :  Cummings  v.  Russell,  (1867)  6  S.C.R  ► 
368;  Crane  v.  Macnamara,  (1897)  14  W.N.  38.  Leave  refused  to  plead  matter 
which  had  already  been  the  subject  of  an  action  by  defendant ;  a  verdict  obtained  by 
him  having  been  set  aside,  and  he  having  thereupon  discontinued  his  action  :  Lyons 
v.  Loix,  (1892)  8  W.N.  102. 

Plea  must  be  served. — A  copy  of  the  plea  must  be  served  with  the  summons  t 
Colonial  Ammunition  Co.  v.  Brunker,  (1898)  15  W.N.  117;  Porter  v.  Reynolds, 
(1900)  17  W.N.  143. 

Payment  into  80.  (1)  In  all  actions  (cxccpt  actions  for  malicious  arrest 

^^v''  or  prosecution,  or  debauching  of  the  plaintiff's  daughter  or  servant) 

s.  22!    °*  ^'    the  defendant,  and  by  leave  of  the  Court  or  a  Judge,  upon  such 
s.^el''^*  ^°*  ^^'  terms  as  the  Court  or  Judge  thinks  fit,  one  or  more  of  several 
50  Vic.  No.  26,  defendants,  may  pay  into  Court  a  sum  of  money  by  way  of  com- 
pensation or  amends. 

(2)  Nothing  in  this  section  shall  efifect  the  provisions 
of  any  act  whereby  one  or  more  of  several  defendants  may  make 
such  payment  into  Court  without  such  leave. 

In  the  Common  Law  Procedure  Act  of  1853,  s.  64,  the  exceptions  included 
actions  for  libel  and  criminal  conversation,  but  the  defendant  in  an  action  for  libel 
or  slander  may  now  pay  money  into  court ;  and  one  or  more  of  several  defendants 
in  such  an  action  may  do  so  without  the  leave  required  by  this  section :  see  the  Defama- 
tion Act,  1901,  s.  7 ;  and  Dibbs  v.  The  Daily  Telegraph  Newspaper  Co.,  (1888)  9 
N.S.W.R.  388 ;  5  W.N.  5.  Actions  for  criminal  conversation  were  abolished  by 
36  Vic.  No.  9,  s.  47,  now  the  Matrimonial  Giuses  Act,  1899,  s.  92. 

All  aotioiiB. — The  term  "all  actions"  is  sufficiently  large  to  include  detinue 
in  which,  however,  the  defendant  usually  applies  to  a  judge  to  stay  proceedings  on  his 
giving  up  the  chattels,  and  paying  nominal  damages  and  costs ;  and  if  the  plaintiii' 
insists  upon  going  on  for  substantial  damages,  it  may  be  made  part  of  the  order 
that  unless  he  recovers  more  than  nominal  damages,  he  shall  pay  the  costs  of  the 
action ;  and  terms  may  be  put  on  both  parties :  Phillips  v.  Howard,  3  Dowl.  362. 
Analogous  proceedings  may  be  had  in  trover :  Peacock  v.  Nichalls,  8  Dowl.  367. 
It  was  accordingly  held,  that  payment  into  court  might  be  made  in  respect  oi  damages 
claimed :  Crossfield  v.  Such,  8  Exch.  159 ;  but  it  could  not  be  made  so  as  to  defeat 
the  plaintiflf's  claim  for  a  return  of  his  goods  under  the  C.L.P.A.,  1854,  s.  78 ;  s.  136 
{post) ;  Allan  v.  Dunn,  26  L.J.  Ex.  185.  If,  therefore,  in  detinue,  the  plaintiff  pro- 
ceeded only  for  damages  for  the  detention,  this  plea  was  applicable ;  otherwise  not. 
These  words  also  include  trover,  in  which  payment  into  court  could  not  formerly 
be  pleaded  :  Key  v.  Thitnblebey,  6  Exch.  692. 
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In  respect  of  one  of  several  counts.— The  defendant  niay  pay  money  into  court  C.L.P.  Aoty 
in  respect  of  one  or  more  of  several  counts  :  Fulwell  v.  Hall,  2  W.  Bl.  837  ;  Hallctt  v.  Q  qa 
E.  India  Co.,  2  Burr.  1120.  So  he  may  in  respect  of  all  the  counts,  and  it  is  not 
•necessary  to  specify  how  much  is  paid  to  one  count,  how  much  to  another  :  Marshall 
V.  Whiteside,  4  Dowl.  766,  except  there  are  counts  on  a  bill  or  note,  when  the  plea 
must  specify  how  much  of  the  money  paid  in  applies  to  the  bill  or  note :  Jourdain 
V.  Johnson,  2  CM.  &  R.  564,  and  Tatter  sail  v.  Parkinson,  16  ^f.  &  W.  752.  So  he 
may  in  respect  of  a  part  of  a  count,  s.  81  (post). 

The  defendant  «  «  «  may  pay  money  into  court.— The  cH'ect  of  a  plea  of 
payment  into  court  is  to  admit  a  cause  of  action,  and  that  damages  to  the  amount 
paid  in  have  been  sustained  bv  the  plaintiff.  See  on  this  point  BuUen  &  Leake, 
p.  666. 

Payment  of  money  into  court  in  satisfaction  of  damages  may  be  made  by  one 
tenant  in  common,  in  an  action  in  trespass  brought  by  his  co-tenant  for  destruction 
of  the  common  property  :  Cresswell  v.  Hedges,  1  H.  &  C.  421  ;  31  L.J.  Ex.  497. 

Particulars  of  intended  appropriation  were  ordered  bv  the  Court  of  Exchequer, 
Bramwell,  B.,  dubitante,  in  Baxendale  v.  Gt.  W.  Ry.  Co.,  6  H.  &  N.  95  ;  30  L.J.  Ex.  63  ; 
but  in  a  later  case,  Thames  Iron  Works,  &c.  Co.  v.  R.  Mail  S.  Packet  Co.,  10  C.B., 
N.S.  375 ;  30  L.J.  C.P.  265,  they  were  refused  by  the  Court  of  Common  Pleas,  and 
the  former  case  distinguished,  if  not  disapproved. 

No  otlier  defence  permitted. — The  defendant  will  not  be  allowed  to  plead  any 
other  defence  to  that  part  of  the  declaration  to  which  the  plea  of  pavment  mto  court 
applies  :  Thomson  v.  Jackson,  8  Dowl.  591  ;  Hart  v.  Denny,  1  H.  &  N.  609 ;  Dibbs 
V.  Daily  Telegraph,  9  N.S.W.R.  388 ;  5  W.N.  5.  He  must  plead  the  plea  of  payment 
into  court,  if  it  is  to  a  part  of  the  declaration,  to  such  part  only,  s.  81  (post). 

Subject  to  the  exceptions  in  the  statute  and  to  the  above  observations,  the  de- 
fendant may  pay  money  into  court  in  all  actions.  The  exception  does  not  extend 
to  an  action  for  assault  and  battery  of  the  plaintiff's  ser\'ant.  The  exceptive  clause 
"*  means  actions  where  the  injury  to  the  plaintiff  is  the  subject  of  the  action.  When 
the  assault  is  upon  some  member  of  the  plaintiff's  family,  or  person  in  his  service, 
the  gist  of  the  action  is  the  loss  sustained,  and  the  case  is  not  within  the  exception  "  : 
Newton  v.  Holford,  2  D.  &  L.  554,  affirm,  in  Ex.  Ch.  (Ibid.)  556,  n.  The  exception 
would  not  apply  to  an  action  for  the  enticing  away  of  the  plaintiff's  daughter  or  servant; 
see  Evans  v.  Walton,  L.R.  2  C.P.  615. 

Amount  to  he  paid. — Amendment  of  plea. — The  sum  to  be  paid  into  court  ought 
to  be  the  amount  claimed,  and,  in  the  case  of  a  debt,  with  interest  down  to  the  day 
of  payment  into  court :  Kidd  v.  Walker,  1  Dowl.  331.  A  plea  of  payment  into  court 
may  be  amended,  and  a  further  sum  allowed  to  be  paid  in  on  application  to  a 
judge  :  Domett  v.  Young,  Car.  &  Mar.  465.  In  one  case,  where  money  has  been  paid 
into  court,  and  the  plaintiff  had  replied  accepting  the  money  and  taking  it  out  of 
court,  in  mistake  of  the  effect  of  his  so  doing,  he  "was  allowed  to  withdraw  his  replication 
and  repay  the  money  to  the  defendant,  with  liberty  to  the  defendant  to  plead  de 
noiyo  :  Waster  v.  Emery,  10  Exch.  901  ;  24  L.J.  Ex.  186,  Ex.  Ch.  Compare  Cannoti 
V.  Reynolds,  5  E.  &  B.  301  ;  26  L.J.  Q.B.  62,  cited  in  note  to  s.  260  (post). 

The  special  plea  of  apology  and  payment  given  by  the  Defamation  Act,  1901, 
s.  8,  cannot  be  pleaded  with  not  guilty  to  the  same  part  of  the  declaration  :  &Brien 
V.  Clement,  15  M.  &  W.  435.  See  upon  this  plea :  Lafone  v.  Smith,  3  H.  &  N. 
735 ;  28  L.J.  Ex.  33  ;  and  4  H.  &  N.  158  ;  and  Hutchinson  v.  Australian  Newspaper 
Co.,  (1899}  20  N.S.W.R.  184;  15  W.N.  317. 

The  defendant  pleaded  an  apology,  and  payed  £5  into  court  under  this  statute, 
and  the  plaintiff  by  his  replication  admitted  the  payment  into  court,  and  took  issue 
on  the  residue  of  the  plea  ;  the  jury  found  a  verdict  for  the  plaintiff,  damages  20s. ; 
it  was  held  that  the  plea  not  having  been  proved  must  not  be  taken  as  containing  any 
admission  of  liability,  and  that  the  jury  were  rightly  directed  to  consider  the  question 
of  damages  independently  of  the  amount  paid  into  court :  Jones  v.  Mackie,  L.R.  3 
Ex.  1. 

One  or  more  of  teveral  defendants  may,  etc— One  of  several  defendants  may, 
by  leave  of  the  court  or  a  judge,  pay  money  into  court.  It  had  not  been  the  practice 
to  aHbw  this ;  the  case  below  mentioned  of  two  actions  being  brought  against  co- 
contra<^rs  is  different  from  the  case  of  co-defendants :  see  A'ay  v.  Panchiman  and 
others,  2  W.  Bl.  1029. 

Where  two  actions  were  brought  for  the  same  cause  of  action  against  two  co- 
.  contractors,  and  in  one  of  them  the  defendant  had  paid  £300  into  court,  Alderson, 
B.,  allowed  the  other  defendant  to  plead  payment  into  court  of  that  sum,  without 
his  actually  paying  it  in :  Rendall  v.  Mallison,  16  M.  &  W.  828. 
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G.L.P.  Act,         PpoYisions  of  Any  aot.~As  to  the  proviso,  see  e.g.,  the  Defamation  Act,  s.  7. 
S.  Sd  CotU.— See  s.  83,  RR.  89,  90  {post). 

Where  goods  of  the  plaintiffs  had  been  improperly  seized  and  sold  by  defendant,, 
plaintiffs  sued  in  one  count  for  the  wrong,  and  in  a  second  count  for  money  received ;. 
money  was  paid  into  court  on  the  second  count  and  accepted  by  the  defendants, 
held,  that  they  had  to  that  extent  waived  the  tort :  Smith  6*  another  v.  Ogg,  (1862) 
3  S.C.R.  6 ;  Sempill  v.  Vindin,  (1868)  7  S.C.R.  391 ;  but  Smith  v.  Ogg  was  commented 
on  and  doubted  in  Mase  v.  A.S.N.  Co.,  (1868)  8  S.C.R.  84. 

In  Langdon  v.  Pearce,  (1900)  20  N.S.W.R.  431  ;  16  W.N.  66;  in  an  action  by 
an  attorney  on  a  bill  of  costs  for  £59,  the  defendant  paid  £32  into  court  as  sufficient 
to  satisfy  so  much  of  the  claim,  and  as  to  the  remainder  pleaded  :  1.  never  indebted ;. 
2.  that  no  bill  had  been  delivered  within  a  month  before  action ;  semble,  that  the 
plaintiff  was  not  at  liberty  to  take  the  £32  out  of  court  in  full  satisfaction,  enter  a  nolle 
prosequi  as  to  the  causes  of  action  to  which  the  other  pleas  related,  and  afterwards, 
sue  for  the  balance  of  his  account   in  the  District  Court :  sed  q. 

cSu?t*^how^  81.  When  money  is  paid  into  Court,  such  payment  shall 

pieadwi.  be  pleaded  in  all  cases  as  near  as  may  be,  mutatis  mutandis,  in 

17  Vic.  No.  21,  the  Form  No.  14  contained  in  the  Second  Schedule  hereto. 

s.  65. 

The  words  "  as  near  as  may  be  "  only  authorise  such  alterations  as  may  be  neces- 
sary in  order  to  adapt  the  plea  to  the  names  of  the  parties,  to  the  form  of  action,, 
to  the  sum  paid,  and  the  like :  Aston  v.  Perkes,  15  M.  &  W.  385. 

The  word  *  claim  *  in  the  Form  covers  a  demand  of  any  nature. 

Justices  and  others  paying  money  into  court  under  particular  statutes  need 
not  state  in  the  plea  the  character  in  which  they  make  the  payment :  Aston  v.  Perkes 
(supra),  where  many  statutes  are  referred  to  ;  Key  v.  Thimblehey,  6  Exch.  692 ; 
Thompson  v.  Sheppard,  4  E.  &  B.  53.  The  form  of  the  plea  given  in  the  foregoing 
section  should  be  adhered  to,  and  the  character  or  special  circumstances  of  the  pay- 
ment should  not  be  set  out :  Thompson  v.  Sheppard  (supra). 

moncy^nto^''^'  82.  (1)  No  rule  or  Judge's  order  to  pay  money  into  Court 

Court.  shall  be  necessary  except  where  leave  is  required  in  the  case  of 

Ibid.  s.  66.        Qne  or  more  of  several  defendants  ;  but  the  money  shall  be  paid 

to  the  proper  officer  of  the  Court,  who  shall  give  a  receipt  for  the 

amount  in  the  margin  of  the  plea. 
Payment  out.  (2)  The  Said  sum  shall  be  paid  out  to  the  plaintiff,  or 

Ibid.  to  his  attorney  upon  a  written  authority  from  the  plaintifif,  on 

demand. 

Pay  money  into  court. — As  to  payment  into  court  by  one  or  more  of  several 
defendants,  see  s.  80  (ante)  and  notes. 

The  proper  officer  «  «  «  who  shall  give  a  receipt.— The  defendant  should 
take  care  to  have  the  officer's  receipt  on  the  margin  of  the  plea,  as  the  omission  may 
afford  ground  for  application  to  set  aside  the  plea  for  irregularity :  Harson  v.  Busk, 
Har.  Dig.  7358. 

The  taid  torn  shall  be  paid  out  to  the  plaintiff.— Taking  the  money  out  of 
court  is  a  waiver  of  any  irregularity  in  paying  it  in  :  Griffiths  v.  Williams,  I  T.R.  710. 

If  the  plaintiff  dies,  the  money  will  be  paid  out  only  to  his  legal  representative  ;, 
Palmer  v.  Reippenstein^  1  M.  &  G.  94. 

Or  to  hii  attorney  upon  a  written  authority  flrom  the  plaintiff.— A  written 
authority  from  the  plaintiff  to  his  attorney  is  required  before  the  latter  can  get  the 
money  out  of  court ;  but  no  affidavit  to  verify  such  authority  is  ordinarily  required :. 
R.  92  (post).  See  as  to  costs,  RR.  89,  90  (post),  and  Harold  v.  SmitK  5  H.  &  N. 
381 ;  29  L.J.  Ex.  141. 

Proceeding  by  88.  After  the  delivery  of  a  plea  of  payment  of  money 

plainUff  after       {^^q    Court 

payment  into 

/bT'  67  ^^^  ^^^  plaintifif  may  reply  to  the  same  by  accepting  the  sum 

'^'     '  so  paid  into  Court  in   full  satisfaction   and  discharge  of 

the  cause  of  action  in  respect  of  which  it  has  been  paid 
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in,  and  may  in  that  case  tax  his  cx>sts  of  suit,  and  in  case  G.L.P.  Aot, 
of  non-payment  thereof  within  forty-eight  hours  sign       8.  88. 
judgment  for  his  costs  of  suit  so  taxed  ;  or 
(b)  the  plaintiff  may  reply  that' the  sum  paid  into  Court  is 
not  enough  to  satisfy  the  claim  of  the  plaintiff  in  respect 
of  the  matter  to  which  the  plea  is  pleaded,  and  in  the 
event  of  an  issue  thereon  being  found  for  the  defendant, 
the  defendant  shall   be  entitled   to  judgment  and  his 
costs  of  suit  from  the  time  of  such  plea. 

The  plaintiff  may  reply  by  accepting.— If  the  plaintiflf  determines  on  accepting 
the  sum  paid  into  court  in  satisfaction  of  the  action,  he  may  reply  that  he  accepts 
the  sum  paid  into  court  in  satisfaction  of  that  part  of  the  declaration  to  which  the 
plea  is  pleaded.  If  he  does  so,  he  must  at  the  same  time  add  a  nolle  prosequi  as  to  the 
residue,  otherwise  the  defendant  may  sign  judgment  of  mm  pros. :  Entmett  v.  Standen, 
6  Dowl.  691  ;  see  Langdon  v.  Pearce,  (1900)  20  N.S.W.R.  431  ;  16  W.N.  66,  cited 
in  note  to  section  80  {ante). 

Upon  this,  the  plaintiff  may  proceed  to  tax  his  costs,  and  sign  final  judgment  if 
the  same  are  not  paid  within  forty-eight  hours  after  taxation  :  Rumbelow  v.  Whalley, 
16  Q.B.  397 ;  20  L.J.  Q.B.  262.  The  defendant  will  be  entitled  to  the  costs  of  that 
part  of  the  declaration  and  plea  or  pleas  to  which  the  nolle  pros,  is  entered :  Coodee 
V.  Goldsmith,  5  Dowl.  288. 

If,  although  he  accepts  the  money  paid  into  court  in  satisfaction  of  the  causes 
of  action  to  which  it  is  pleaded,  he  yet  determines  to  proceed  with  the  action  for  the 
remaining  causes  of  action,  then,  instead  of  entering  a  nolle  pros.,  he  must  reply  to 
the  other  pleas  of  the  defendant,  and  in  this  case  he  wUl  not  be  entitled  to  tax  his  costs 
Canty  V.  Gill,  4  M.  &  G.  907,  until  the  determination  of  the  action ;  when  he  will 
be  entitled  in  any  event  to  the  costs  in  respect  of  the  claims  so  satisfied :  RR.  89,  90 
{post) ;  see  Woolfe  v.  Bourke,  (1865)  4  S.C.R.  29. 

Where  in  an  action  for  work  and  labour,  after  issue  joined,  part  of  the  money 
claimed  was  paid  into  court,  but,  the  plaintiff  continued  the  action  tor  the  residue,  and 
failed  at  the  trial,  it  was  held  that  he  was  not  entitled  to  the  costs  of  the  brief  :  Harold 
V.  Smith,  5  H.  &  N.  381 ;  29  L.J.  Ex.  141. 

M.  Whereas  certain  causes  of  action  may  be  considered  picas  to  actions 
to  partake  of  the  character  both  of  breaches  of  contract  and  of  partaking  both 

*^  ,,,  .  ,-  /■!•  lO'  breach  of  con- 

wrongs,  and  doubts  may  arise  as  to  the  form  of  pleas  m  such  tract  and 
actions,  and  it  is  expedient  to  preclude  such  doubts  :  Any  plea  "Y^"^ 
which  is  good  in  substance  shall  not  be  objectionable  on  the  ground  $.  68.'*^'  *  °'  ^^' 
of  its  treating  the  declaration  either  as  framed  for  a  breach  of 
contract  or  for  a  wrong. 

86.  Pleas  of  payment  and  set-ofif,  and  all  other  pleadings  Payment  set  off 
capable  of  being  construed  distributively,  shall  be  taken  distribu-  p^^Jij^  to  be 
tively,  and  if  issue  is  taken  thereon  and  so  much  thereof  as  is  5?"'^r"*^ 
sufficient  answer  to  part  of  the  causes  of  action  proved  is  found  /t'^'s^eo^^ 
true  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect 
of  so  much  of  the  causes  of  action  as  is  answered,  and  for  the 
plaintiff  in  respect  of  so  much  of  the  causes  of  action  as  is  not  so 
answered. 

The  old  law  was  that  to  have  entitled  a  defendant  to  a  verdict  on  a  plea  of  pay- 
ment of  a  sum  certain,  he  must  have  proved  payment  of  the  whole  sum :  Cousins 
V.  Paddon,  2  CM.  &  R.  547.  So,  on  a  plea  of  set-off,  the  plaintiff  was  entitled  to  a 
verdict,  unless  the  defendant  proved  a  set-off,  equalling  the  whole  of  the  plaintiff's 
^-gRregate  demand.  The  plea  of  set-off  was  not  divisible :  Moore  v.  Butlin,  7  Ad. 
&  E.  595 ;  but  it  was  available  (if  it  did  not  meet  the  whole  demand)  in  reduction 
of  damages :  Tuck  v.  Tuck,  5  M.  &  W.  109 ;  Rogers  v.  Maw,  15  M.  &  W.  444. 

Pleadings.—'  Pleadings  '  here  mean  pleadings  generally,  and  includes  declara- 
tions ;  and  the  enactment  applies  to  pleadings  in  all  actions.  See  instances  of  ver- 
dicts entered,  under  the  old  practice,  distributively  in  trespass,  where  a  right  of  way 
was  pleaded ;  Knight  v.  Woore,  5  Dowl.  201  ;  in  trespass  qu.  cl.  fr. :  Phythian  v. 
White,  1  M.  &  W.  216 ;  in  case :  Giles  v.  Groves,  12  Q.B.  721. 
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G*L.P«  Aotf  The  effect  of  this  enactment  is  that  pleas  of  payment  and  set  off,  and  all  other 

8  86  pleadings  capable  of  being  construed  distributively  are  so  construed  ;  and  the  costs 
of  the  defendant  on  the  part  of  the  issue  on  which  he  succeeds  are  set-off  against  or 
deducted  from  the  costs  of  the  plaintiff  in  maintaining  the  part  found  for  him.  See 
Treherne  v  Gardner,  8  E.  &  B.  161  ;  and  Reynolds  v.  Harris,  3  C.B.,  N.S.  267  : 
28  L.J.  C.P.  26,  in  which  latter  Biddulph  v.  Chamberlayne,  17  Q.B.  351,  is  impeached  ; 
also  Davis  v.  Thomas,  5  Jur.,  N.S.  70«);  Wilson  v.  McBean,  (1868)  7  S.C.R.  103  ; 
Kearney  v.  Bryan,  (1871j  10  S  C.R.  167  ;  Broxim  &  another  v.  Dtbhs,  (1873)  12  S.C  R. 
^39  ;  Dubbo  ReMf.eratingCo.  V.  /?u//icr/orc^,  (1898)  14  W.N.  ISO;  Little  y.Sandeman, 
(1880)  1  N.S.W.R.  263,  s.  265  [post). 

It  has  been  held  :  Wilkinson  v.  Kirby,  15  C.B.  439,  that  this  section  does  not 
render  a  plea  of  *  not  possessed,'  to  an  action  of  trespass  for  mesne  profits,  distribu- 
able  ;  and  it  has  also  been  held  :  Gabriel  v.  Dresser,  15  C.B.  622,  that  part  performance 
of  an  agreement,  by  way  of  accord  and  satisfaction  of  a  whole  cause  of  action,  could 
not  be  pleaded  distribu lively  ;  see  upon  this  Bla grave  v.  Bristol  Waterworks  Co., 
1  H.  &  N.  369 ;  and  Cooper  v.  Parket,  15  C.B.  822  ;  but  see  also  Siears  v.  S.  Essex 
GasligfU  and  Coke  Co.,  9  C.B.,  N.S.  180;  30  L.J.  C.P.  49.  On  the  other  hand,  a 
plea  of  *  not  possessed  '  in  trover  has  been  held  distributable :  Freshney  v.  Wells, 
26  L.J.  Ex.  228.  The  general  issue  *  never  indebted  '  has  been  held  distributable  : 
Treherne  v.  Gardner  {supra)  ;  see  also  Chappell  v.  Davidson,  18  C.B.  194 ;  with  Bla- 
grave  v.  Bristol  WatcruKtrks  Co.  (supra) ;  also  Lyne  v.  Sies field,  1  H.  &  N.  278 ;  Parr 
v.  Jewell,  16  C.B.  684 ;  and  Bennett  v.  Tfwmpson,  4  W.R.  594.  Where  upon  an 
insurance  of  goods,  part  only  of  the  goods  is  lost  by  perils  of  the  sea,  the  issue  upon  a 
plea  denying  the  loss  is  distributable  :  Paterson  v.  Harrison,  2  B.  &  S.  814  ;  31  L.J. 
Q.B.  277  ;  in  which  case  Andtrson  v.  Chapman,  5  M.  &  W.  483,  Is  discu-ssed  and  dis- 
tinguished, if  not  disapproved ;  see  also  sections  90  and  268  (post).  And  see  Bullen 
&  Leake,  3rd  ed.,  p.  438. 

■  A  plea  to  three  counts  severally  and  respectively  is  well  pleaded  to  each  of  them 
as  being  distributive  :  Morris  v.  Bank  of  New  South  Wales,  (1862)  1  S.C.R.  65.  And 
even  though  not  expressly  pleaded  severally  and  respectively  :  Cummings  v.  Clifford 
(1864)  3  S.CIR.  185.  On  demurrer  such  a  plea  would  be  sustained  so  far  as  it  is 
an  answer  to  some  counts;  Gordon  v.  Bowman,  (1865)  5  S.C.R.  28.  Particulars 
must  be  given  under  pleas  of  payment  and  set-off :  R.  74  (post). 

Traverse  of  the  86.  A  defendant  may  either  traverse  generally  such  of  the 

edarauOTi.       facts  contained  in  the  declaration  as  might  have  been  denied  by 

5.  70.'      °*     '  one  plea,  or  may  select  and  traverse  separately  any  material 

allegation  in  the  declaration  although  it  might  have  been  included 

in  a  general  traverse. 

Traverses  should  be  onlv  of  material  allegations  :  Perry  v.  [ones,  (1862)  1  S.C.R. 
73 ;  Carter  v.  Kenyan,  (1863)  2  S.C.R.  222. 

And  a  defendant  ought  not  to  traverse  vexatiously  every  allegation  open  to  a 
traverse.  See  observations  of  Lord  Campbell  in  Cooling  v.  Gt.  N.  Ry.  Co.,  12  Q.B. 
485 ;  and  S.E,  Ry.  Co.  v.  Hebblewhite,  12  Ad.  &  E.  497. 

See  Bullen  &  Leake,  3rd  ed.,  p.  435  and  chapters  V.  and  VI.  under  the  head 
of  "  General  issue,"  and  RR.  64,  et  seq.  (post). 

Traverse  of  plea  87.  (1)  A  plaintiff  may  traverse  the  whole  of  any  plea  or 

piJSiS^?"^^    subsequent  pleading  of  the  defendant  by  a  general  denial,  or 
Ibid:  ss.  71, 72.  admitting  some  part  or  parts  thereof  deny  all  the  rest,  or  deny 
any  one  or  more  allegations. 

(2)  A  defendant  may  in  like  manner  deny  the  whole 
or  part  of  a  replication  or  subsequent  pleading  of  the  plaintiff. 

The  plaintiff  may  join  issue,  1st,  generally,  under  s.  88  (post) ;  or,  2ndly,  admitting 
part  of  a  plea,  deny  the  rest  (as  for  instance,  now  that  the  plea  of  set-off  is  distributive, 
s.  85,  ante,  instead  of  taking  issue,  plead  the  Statute  of  Limitations  to  one  part,  and 
deny  the  rest) ;  or  3rdly,  traverse  any  one  or  more  of  the  allegations  of  the  plea.  But 
this  section  does  not  dispense  with  a  new  assignment  where  it  would  previously 
have  been  necessary  :  Glover  v.  Dixon,  9  Exch.  157  ;  Huddart  v.  Rigby,  L.R.  6  Q.B. 
139,  Ex.  Ch.  Quaere,  whether  this  and  the  two  following  sections  apply  to  a  traverse 
by  a  plaintiff  in  replevin  :  see  Trent  v.  Hunt,  9  Exch.  14. 

And  see  references  to  Bullen  &  Leake  given  in  notes  to  the  preceding  section. 
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88.  (1)  Either  party  may  plead  in  answer  to  the  plea  or  C.L.P.  Act, 
subsequent  pleading  of  his  adversary  that  he  joins  issue  thereon,       B.  88. 
which  joinder  of  issue  may  be  in  the  Form  No.  15  contained  in  joinder  of  issue, 
the  Second  Schedule  hereto,  or  to  the  like  effect.  17  vic  No.  21^ 

(2)  Such  form  or  joinder  of  issue  shall  be  deemed  to'*^^' 
be  a  denial  of  the  substance  of  the  plea  or  other  subsequent  plead- 
ing and  an  issue  thereon.  ^ 

(3)  In  all  cases  where  the  plaintiff's  pleading  is  in 
denial  of  the  pleading  of  the  defendant  or  some  part  of  it,  the 
plaintiff  may  add  a  joinder  of  issue  for  the  defendant. 

Join  iiiue.— See  RR.  64,  et  seq.  (post). 

See  s.  87  [ante). 

If  the  defendant  does  not  plead  within  due  time,  the  plaintiff's  course  is  to  sign 
judgment :  Twycross  v.  King,  6  Q.B.  663 ;  after  the  time  for  pleading  has  expired 
the  defendant  will  not  be  let  in  to  plead  without  the  consent  of  the  plaintiff  or  leave 
of  a  judge :  R.  56  (post). 

Plaintiff  may  add  a  Joinder.— But  now  by  R.  57  where  either  party  fails  to 
join  issue,  his  adversary  may  sign  judgment  of  non  pros,  or  nil  dicit ;  see  that  Rule 
and  cases  there  mentioned. 

In  Dowling  6*  another  v.  Riley,  (1900)  16  W.N.  243,  to  a  declaration  on  common 
counts,  the  defendant  pleaded  the  general  issue,  and  a  special  plea.  The  plaintiff 
joined  issued  on  both  pleas  and  filed  replications  to  the  second  plea.  The  defendant 
having  failed  to  rejoin,  the  plaintiffs  signed  judgment  on  the  whole  record.  Held, 
the  judgment  must  be  set  aside  as  there  were  issues  for  trial  under  the  joinder  of  issues 
on  the  two  pleas. 

89.  (1)  Either  party  may  by  leave  of  the  Court  or  a  Judge  Pleading  and 
plead  and  demur  to  the  same  pleading  at  the  same  time,  upon  fogJSS?^ 
an  affidavit  by  such  party  or  his  attorney  if  required  by  the /6ta;  s.  74: 
Court  or  Judge  to  the  effect  that  he  is  advised  and  believes  that 

he  has  just  ground  to  traverse  the  several  matters  proposed  to 
be  traversed  by  him,  that  the  several  matters  sought  to  be  pleaded 
as  aforesaid  by  way  of  confession  and  avoidance  are  respectively 
true  in  substance  and  in  fact,  and  that  he  is  further  advised 
and  believes  that  the  objections  raised  by  such  demurrer  are 
good  and  valid  objections  in  law. 

(2)  It  shall  be  in  the  discretion  of  the  Court  or  a 
Judge  to  direct  which  issue  shall  be  first  disposed  of. 

By  leave  of  the  court  or  a  Judge. —It  is  discretionary  in  the  court  or  a  judge 
to  allow  a  party  to  plead  and  demur  together,  although  an  affidavit  is  made  as  re- 
•quired  by  the  above  section :  Thompson  v.  Knoudcs,  24  L.  J.  Ex.  43. 

Plead  and  demur. — If  issues  in  fact  are  raised,  it  is  not  advisable  for  a  plaintiff 
to  demur,  where  he  can  with  safety  avoid  it,  as  he  would  thereby  delay  the  final 
judgment  and  the  recovery  of  his  demand. 

It  shall  be  in  the  discretion  of  the  court,  etc.— The  direction  as  to  which 
issue  shall  be  first  disposed  of  should  be  part  of  the  order.  It  still  continues  the 
privilege  of  the  plaintiff,  subject  to  the  direction  of  the  court,  to  select  which  issue 
shall  be  first  decided  :  Crucknell  v.  Trueman,  9  M.  &  W.  684.  Where  a  defendant 
had  pleaded  and  demurred,  and  the  demurrer  had  been  determined  against  him, 
an  application  by  him  to  the  Court  of  Queen's  Bench  to  allow  the  trial  of  the  issues 
of  fact  to  stand  over  until  after  the  demurrer  was  finally  disposed  of  in  the  court  of 
error  was  refused,  the  court  being  of  opinion  that  this  section  did  not  allow  error  to 
be  brought  before  the  record  was  complete,  but  that  it  applied  only  to  the  disposing 
of  the  issue  by  the  court  in  which  it  is  first  raised,  and  the  judgment  on  the  demurrer 
had  disposed  of  the  issue  in  law  finally  as  regarded  that  court :  Lumley  v.  Gye,  2  £.  &  B. 
216 ;  22  L.J.  Q.B.  463. 

In  cases  where  the  demurrer  goes  to  the  whole  cause  of  action,  the  demurrer 
should  be  first  argued ;  but  that  this  may  be  done,  the  defendant  should,  it  would 
appear,  have  the  consent  of  the  plaintiff,  or  a  judge's  order.  ^ 
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C«L«P*  Acty  Leave  to  plead  and  demur  may  be  granted  ex  parte:  R.  60  (post), 

B.  89.  It  is  questionable  whether  this  and  the  following  sections  apply  to  repiJevin ; 

the  cases  upon  this  doubtful  matter  are  collected  in  Marshall  v.  Bishop  of  Exeter, 
28  L..J.,  C.P.  300 ;  7  C.B.,  N.S.  653 ;  see  also  Reg.  v.  Scale,  6  E.  &  B.  1. 
See  BuUen  &  Leake,  3rd  ed.,  821. 

Screrai  matters  90.  By  Icave  of  the  Courtof  a  Judgc — 

^Iny  mTe  of         (o)  the  plaintiff  may  plead  in  answer  to  the  plea  or  the 
the  pleadings.  Subsequent  pleading  of  the  defendant  as  many  several 

i.%6?*^'  ^°*  ^^'  matters  as  he  thinks  necessary  to  sustain  his  action  ; 

and 
(p)  the  defendant  may  plead  in  answer  to  the  declaration  or 
other   subsequent    pleading   of    the   plaintiff    as    many 
several  matters  as  he  thinl^  necessary  for  his  defence, 
upon  an  affidavit  of  the  party  making  such  application  or  his 
attorney,  if  required  by  the  Court  or  Judge,  to  the  effect  that  he 
is  advised  and  believes  that  he  has  just  grounds  to  traverse  the 
several  matters  proposed  to  be  traversed  by  him,  and  that  the 
several  matters  sought  to  be  pleaded  as  aforesaid  by  way  of  con- 
fession and  avoidance  are  respectively  true  in  substance  and 
in  fact. 

By  leave  of  the  court  op  a  Judge.— The  plaintiff  in  order  to  reply,  or  the  de- 
fendant in  order  to  plead  several  distinct  matters  in  reply^  the  same  plea  or  in  answer 
to  the  same  cause  of  action,  always  requires  a  judge's  "order  (except  Ih^the  case  of 
th€~pifes  referred  foln  s.  92,  infra)  which  order  m^y  be  made  ex  parte,  R.  60,  and 
usually  is  so.  The  order  gives  leave  to  plead  pleas  according  to  an  absttiact  accompany- 
ing it,  and  the  pleas  should  correspond  with  the  abstract,  or  judgment  may  be  signed  : 
see  (infra).  But  where  leave  was  given  to  plead,  1,  non  assumpsit;  ?nd, 
2,  equitable  plea,  plaintiiV  signed  judgment,  and  on  summons  to  set  aside  the 
judgment  argued  that  the  leave  was  too  wide,  as  the  kind  of  equitable  plea  ought  to 
I  have  been  specified ;  but  it  was  held  that  as  the  pleas  filed  came  within  the  order 

plaintiff  ought  not  have  signed  judgment,  but  should  have  appealed  against  the 
order  :  Schneider  v.  Scherf  (No.  2),  1902,  19  W.N.  60.  The  abstract  should  properly 
show  the  matters  to  be  pleaded  (ibid.)  :  see  Murray  v.  Thompson,  (1860)  6  S.C.FL 
89,   foi    a    motion   to   rescind   an   order. 

The  pleas  are  still  subject  to  be  struck  out  on  proper  grounds  as  embarrassing 
without  motion  to  rescind  the  order,  on  summons  for  that  purpose :  Proudfoot  v. 
Commissioner  for  Railways,  (1893)  10  W.N.  80.     And  see  A.-G.  v.  McLeod,  (1893) 

14  N.S.W.R.  121 ;  9  W.N.  159. 

If  a  judge  in  chambers  refuses  to  make  an  order,  the  party  seeking  leave  to  plead 
several  matters  may  apply  to  the  court :  Johnstone  v.  Knovdes,  1  Dowl.  N.S.  30 ; 
GriffUh  V.  Selby,  9  Exch.  393 ;  Chitty's  Archbold,  286. 

The  pleas  which  may  be  pleaded  by  the  defendant,  without  leave,  are  enumerated 
in  s.  92  (post).  Leave  for  the  pkintiff  to  reply,  or  for  the  defendant  to  plead  several 
matters,  is  not  necessary,  where  the  pleas  taken  altogether  constitute  but  one  answer 
to  the  preceding  pleading :  Archer  v.  Garrard,  6  Dowl.  132. 

The  4  &  5  Anne,  c.  16,  s.  4,  did  not  bind  the  crown  :  Att.-Gen.  v.  Donaldson, 
9  Dowl.  319 ;  neither  do  the  words  of  this  section  ;  see  Tobin  v.  The  Q%wen,  14  C.B^ 
N.S.  505;  32  L.J.  C.P.  216. 

When  leave  to  plead  several  matters  may  be  refused. — Leave  will  be  refused  to> 
plead  pleas  grossly  inconsistent  with  each  otfxer  :  Thomscni  v.  Jackson,  9  Dowl.  591 , 
or  vexatiously  inconsistent :  Steel  v.  Slurry,  3  Dowl.  133 ;  Cooling  v.  Gt.  N,  Ry.  Co.y. 

15  Q.B.  485 ;  though  picas  merely  inconsistent  are  not  objectionable  :  WUkinson 
v.  Small,  3  Dowl.  564.  A  plea  that  is  absurd  will  be  disallowed  :  Goodman  v.  Morrell^ 
1  Dowl.,  N.S.  383 ;  so  will  one  that  tenders  an  immaterial  issue  :  Murray  v.  Bomber^. 
6  Dowl.  537  ;  or  one  that  is  clearly  bad  :  Lafond  v.  Ruddock  [rejoinder],  13  C.B.  813  ; 
22  L.J.,  C.P.  217  ;  Walsh  v.  O'Connor  &  others,  (1893)  9  W.N.  149  ;  Capner  v.  Min- 
cher,  13  M.  &  W.  704 ;  or  one  that  is  fraudulent,  as  a  relea-se  by  a  co-plaintiff  who 
has  no  real  interest  in  the  action  :  Lascaridi  v.  Gurney,  3  F.  &  F.  101,  per  Williams,  J.  t 
or  pleas  that  only  raise  a  point  a  second  time  upon  the  same  pleadings :  Jenkins  v^ 
Creech,  5  Dowl.  293 ;  Dawson  v.  M' Donald,  2  M.  &  W.  26  ;  or  one  that  is  not  a  sub- 
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stantial  plea  lo  the  action  :  S,E,  Ry.  Co.  v.  HebbUwhite,  12  Ad.  &  E.  497  ;  and  Need-  C.L.P.  Act 
ham  V.  Law,  1  Dowl.,  N.S.  1027,  where  a  traverse  of  the  defendant's  being  a  public        g^  gQ^ 
registered  officer  of  a  company  was  itot  allowed  to  be  pleaded  with  pleas  to  the  merits. 
But  as  to  this  last  case,  see  Roe  v.  Fuller,  7  Exch.  220 ;  20  L.  J.,  Ex.  104.    See  generally 
upon  this  subject,  Chit.  Prac.  12  ed.,  vol.  i.,  pp.  279 — 289,  where  numerous  cases  of 
pleas  allowed  and  disallowed  are  collected. 

Whfn  the  pleas  delivered  do  not  substantially  correspond  with  those  for  which 
leave  has  been  given,  the  plaintiff  may  sign  judgment :  Hills  v.  Haymen,  2  Exch, 
323 ;  Bailey  v.  Baker,  9  M.  &  W.  769 ;  Gabardi  v.  Harmer,  3  Exch.  239 ;  Harvey  v. 
Hamilton,  4  Exch.  43 ;  Wills  v.  Robinson,  5  Exch.  302 ;  and  s.  92  (2)  (post) ; 
but  the  defendant  may  ordinarily  abandon  any  of  the  pleas  that  he  has  obtained 
leave  to  plead.  Where  the  defendant  is  under  terms  to  plead  issuably,  the  plaintiff 
may  also  sign  judgment,  if  a  plea,  though  allowed  by  a  judge,  is  not  issuable  :  Capner 
v.  Mincher,  13  M.  &  W.  704. 

As  to  costs,  see  Bentley  v.  Daxxxs,  10  Exch.  347  ;  23  L.  J.,  Ex.  280 ;  AUey  v.  Dale, 
11  C.B.  889 ;  and  Dunston  v.  Pater  son,  5  C.B.,  N.S.  279. 

See  s.  92  (infra),  and  s.  94  (post)  as  to  new  assignments  and  pleas  to  them. 

On  a  rule  to  enter  a  nonsuit  pursuant  to  leave  reserved,  the  court  ordered  a 
verdict  to  be  entered  for  the  defendant  on  one  issue,  without  disturbing  the  verdict 
found  for  the  plaintiff  on  another,  as  that  course  seemed  most  consistent  with  doing 
justice  between  the  parties :  Winterbottom  v.  Derby,  Lord,  L.R.  2  Ex.  316. 

Upon  an  aiRclaYit.~The  affidavit,  if  made  by  the  party,  should  state  that  he  is 
achised  and  believes ;  if  by  the  attorney,  it  should  state  that  he  is  informed  or  tn- 
structed  Sind'is~admsed  and  believes  :  Rowbotham  v.  Dupree,  1  Dowl.  537  ;  Scho field  v. 
Huggins,  3  Dowl.  427. 

See  as  to  sufficiency  of  affidavit,  Piatt  v.  Elce,  8  Exch.  364,  explaining  Lumley 
V.  Gye,  22  L.J.  Ex.  9. 

On  the  subject  generally  see  BuUen  &  Leake,  3rd  ed.,  p.  441,  et.  seq. 

91.  All  objections  to  the  pleading  of  several  pleas,  repli- Obiej:t»ons  *« 
cations  or  subsequent  pleadings,  or  several  avowries  or  cognizances,  E(^d"on  *^um- 
on  the  ground  that  they  are  founded  on  the  same  ground  of  JJ^^^^^^^^pJ^J^ 
answer  or  defence,  shall  be  heard  upon  the  summons  to  plead  17  vic.  No.  21! 
several  matters.  5-  ^o- 

Seeing  that  by  R.  60  leave  may  be  given  (and  usuallv  is  given)  ex  parte,  this  section 
can  hardly  be  followed  ;  application  might  be  made  to  the  judge  who  made  the  order 
on  summons,  to  rescind  it.  But  where  there  is  an  application  to  strike  out  the  pleas 
as  embarrassing,  see  Proudfoot  v.  Commissioners  for  Railways,  (1893)  10  W.N.  80. 

Where  leave  was  asked  on  summons  to  plead  cross-action  and  other  pleas,  leave 
was  refused  to  plead  a  bad  plea  :  Walsh  v.  O'Connor,  (1893)  9  W.N.  149. 

Where  leave  had  been  given  by  a  judge  to  plead  certain  pleas,  the  court  was 
moved  to  rescind  the  order :  Murray  v.  Thompson,  (1860),  6  S.C.R.  89. 

92.  (1)  The  following  pleas  or  any  two  or  more  of  them  Certain  pi^-as 
may  be  pleaded  together  as  of  course  without  leave  of  the  Court  5Sgeth!^  u^th-*^ 
or  a  Judge,  that  is  to  say —  om  leave. 

(a)  a  plea  denying  any  contract  or  debt  alleged  in  the  de- 
claration ; 

(b)  tender  as  to  part ; 

(c)  the  Statute  of  Limitations  ; 

(d)  set-off; 

(e)  bankruptcy  of  the  defendant ; 

(/)  discharge  under  the  laws  relating  to  bankruptcy ; 

(g)  plene  administravit ; 

(A)  plene  administravit   prceter  ; 

(i)  infancy  ; 

(;*)  coverture  ; 
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CLL.P.  Act,         (k)  payment ; 

S.  92.  (^i^  accord  and  satisfaction  ; 

(m)  release  ; 
(«)  not  guilty ; 

(o)  a  denial  that  the  property  an  injury  to  which  is  com- 
plained of  is  the  plaintifY's  ; 
(/>)  leave  and  license ; 
(q)  son  assault  demesne  ;  and 

(r)  any  other  pleas  allowed  by  rule  of  Court  to  be  so  pleaded. 
^j^j^^s»evwai  (2)  Except  in   the  cases   herein  specifically  provided 

out  leave.         for,   if  either  party  plead  several  pleas,  replications,  avowries, 
17  Vic.  No.  21,  cognizances,  or   other   pleadings  without  leave  of  the   Court  or 
a  Judge,  the  opposite  party  may  sign  judgment. 

(3)  Such  judgment  may  be  set  aside  by  the  Court  or 
a  Judge  upon  an  affidavit  of  merits  and  upon  such  terms  as  to 
costs  and  otherwise  as  the  Court  or  Judge  thinks  fit. 

The  following  plcaB.~The  plea  of  non  detinet  does  not  appear  in  the  above 
list,  but  as  this  plea  is  substantially  the  same  as  that  of  *not  guilty,'  or  as  *  a  plea 
denying  a  contract  or  debt  alleged  in  the  declaration,*  according  as  detinue  is  regarded 
as  an  action  of  tort  or  of  contract,  it  is  frequently  pleaded  together  with  any  other  of 
the  pleas  enumerated  in  this  section  without  a  judge's  order. 

In  an  action  on  a  guarantee  for  advances  made  by  the  A.J.S.  Bank  before 
re-construction,  and  advances  since  made,  to  the  Cumberland  Building  Land  and 
Investment  Company,  the  defendant  pleaded — 

1.  That  he  did  not  make  the  said  deed  as  alleged.  » 

2.  That  the  rights  of  the  said  bank  were  not  transferred  to  and  are  not  vested 
in  the  plaintiffs  as  alleged. 

3.  That  large  sums  were  not  advanced  and  paid  by  the  plaintiffs  for  the  said 
company,  under  the  said  bond,  and  that  no  money  is  due  and  payable  to  the  plaintiffs 
under  the  said  bond. 

No  leave  was  obtained  to  plead  these  pleas,  and  the  plaintiffs  signed  judgment. 
On  an  application  to  set  aside  the  judgment,  held,  that  several  pleas  denying  the 
contract  or  debt  cannot  be  pleaded  together  without  leave  of  the  court :  A.J.S.  Bank 
V.  Henderson,  (1897)  13  W.N.  166. 

Any  other  pleas,  etc — No  other  pleas  have  been  added  to  the  above  list. 

Such  Judgment  may  be  set  aside  «  «  «  upon  an  aiRdaTit.— In  Miegel  v. 
Bowles,  (1894)  10  W.N.  172,  there  was  an  application  by  the  defendant  to  set  aside  a 
judgment.  The  defendant  pleaded  several  pleas  (such  pleas  not  being  included  in  the 
above  section)  without  leave  of  the  court  or  a  judge,  and  the  plaintiff  thereupon  signed 
judgment.  The  affidavit  in  support  stated  :  1,  that  it  was  an  oversight  consequent  on 
pressure  of  business  that  the  nece.ssary  leave  had  not  been  obtained  ;  2,  that  the  appli- 
cation was  made  bona  fide  and  not  for  purposes  of  delay  that  the  defendant  had  a 
good  defence  on  the  merits,  and  that  the  omission  of  the  counsel's  usual  note  on  the 
draft  pleas  was  also  one  of  the  reasons  occasioning  the  oversight.  On  objection  being 
taken  that  the  affidavit  was  insufficient,  Windeyer,  J.,  in  his  judgment  said  :  *  I 
think  the  affidavit  is  sufficient.  The  picas  are  filed  and  they  disclose  what  the  defence 
is.  I  have  always  set  my  face  against  judgment  being  snapped  in  this  way,  and  I 
will  continue  to  do  so.  The  judgment  must  be  set  aside.  Defendants  must  pay  the 
costs  of  the  judgment,  but  the  costs  of  this  application  will  be  costs  in  the  cause." 

See  also  Messiter  v.  Rose,  13  C.B.  182 ;  22  L.  J.,  C.P.  78.  Several  pleas  founded 
on  the  same  ground  of  answer  arc  not  allowed:  R.  58,  but  on  application  to  strike 
them  out,  a  judge  may  allow  them  :  see  R.  59  {post). 

See  BuUen  &  Leake,  3rd  ed..  p.  442. 

New  assign-  ^^'  O^^  ^^^  assignment  only  shall  be  pleaded   to  any 

ment.  numbcr  of  pleas  to  the  same  cause  of  action,  and  such  new  assign- 

ihid.  s.  80.       ment  shall  be  consistent  with  and  confined  by  the  particulars 

delivered  in  the  action  (if  any),  and  shall  state  that  the  plaintiff 
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proceeds  for  causes  of  action  different  from  all  those  which  the  C.L.P.  Act^ 
pleas  profess  to  justify,  or  for  an  excess  over  and  above  what  all       B.  98. 
the  defences  set  up  in  such  pleas  justify,  or  both. 

As  to  when  a  new  assignment  Is  necessary,  see  Bullen  &  Leake's  Preredcnts  of 
Pleadings.  3rd  ed.  653—656. 

A  new  assignment  must  be  delivered  within  the  same  time  as  a  replication. 
The  plaintiff  must  give  notice  to  plead  to  't  or  to  rejoin ;  and  the  time  for  pleading 
or  rejoining  is  four  cfiys.  A  new  assignment  and  a  replication  may  be  pleaded  together 
to  the  same  plea  without  leave. 

94.  No  plea  which  has  already  been  pleaded  to  the  de-  pieas  not  to  be 
claration  shall  be  pleaded  to  such  new  assignment  except  a  plea  "^!*^' 
in  denial,  unless  by  leave  of  the  Court  or  a  Judge,  and  such  leave  aJgi.'*^*    **'  ^^' 
shall  only  be  granted  upon  satisfactory  proof  that  the  repetition 
of  such  plea  is  essential  to  a  trial  on  the  merits. 

The  general  rights  conlerred  by  ss.  90,  92,  seem  to  be  limited  by  this  section. 

96.  (1)  The  defendant,  or  the  plaintifif  in  replevin,  in  any  EquiuWe 
!  action  in  which  if  judgment  were  obtained  he  would  be  entitled  fTy^*,^  ,  -^ 
to  relief  against  such  judgment  on  equitable  grounds  may  plead  s.  48.* 
the  facts  which  entitle  him  to  such  relief  by  way  of  defence,  and 
the  Court  may  receive  such  defence  by  way  of  plea. 

(2)  Such  plea  shall  begin  with  the  words  "  for  defence . 
Piinds,"  or  words  to  the  like  efifect. 

In  the  application  under  this  enactment  of  equitable  principles  by  the  courts 
of  law,  the  following  general  rule  has  been  laid  down  by  the  English  Couits,  and 
steadfly  adhered  to  :— That  a  plea  can  only  be  supported  at  law  on  equitable  grounds 
where  an  absolute,  unconHTtional  and  perpetual  injunction  woulcl  be  granted  in 
eg^uity;  so  that,  where  the  plea  is  foDowed  by  a  common  law  judgment,  complete 
and  nnial  justice  may  be  done  between  the  parties  :  Mines  Royal  v.  Magnay,  10  Exch. 
489 ;  Phelps  v.  Prothero,  16  C.B.  370 ;  24  L.J.  C.P.  225 ;  Wodehouse  v.  Farebrother, 

5  E.  &  B.  277  ;  Wood  v.  Copper  Miners  Co.,  17  C.B.  661  ;  Clark  v.  Laurie,  26  L.  J.  Ex, 
38 ;  G«e  V.  Smart,  8  E.  &  B.  313 ;  Drain  v.  Harvey,  17  C.B.  257 ;  Flight  v.  Gray. 
3  C.B.,  N.S.  320 ;  Scott  v.  LittUdale,  8  E.  &  B.  815 ;  27  L.J.  Q.B.  201  ;  Hyde  v.  Graham, 
1  H.  &  C.  593 ;  Wakley  v.  Frogatt,  2  H.  &  C.  669 ;  33  L.J.  Ex.  5. 

The  same  rule  has  been  laid  down  here ;  "it  has  been  laid  down  over  and  over  again 
that  a  plea  of  this  kind  (an  equitable  pica)  could  only  be  sustained  where  a  Court  of 
Equity  would  grant  an  unconditional  injunction":  Mercantile  Bank  v.  Wilson,  (1889) 

6  W.N.  94.  Where  a  Court  of  Equity  would  impose  some  term,  e,g.,  payment  of 
money,  on  the  defendant,  such  a  plea  will  not  be  held  good  :  Moore  v.  Suttor,  (1883) 
4N.S.W.R.  283.  See  Gardiner  v.  HaUiday,  (1894)  15  N.S.W.R.  316;  11  W.N. 
68,  where  the  court  said  :  "  It  (an  equitable  plea)  would  be  a  good  plea  if  judgment 
on  it  for  the  defendant  would  put  an  end  to  all  dispute  arising  out  of  this  particular 
natter  between  the  parties,^  p.  869. 

It  is  impossible  to  specify  the  different  cases  in  which  a  Court  of  Equity  would 
give  relief  by  way  of  absolute  unconditional  injunction.  Any  ground  of  equitable 
relief  might  conceivably  give  rise  to  a  right  of  injunction,  grounds  sucli  as  accident, 
infeialce,  or  fiduciary  relationship  between  the  parties. 

Following  are  some  instances  of  equitable  pleas  in  cases  in  our  own  courts : — 

A  plea  of  fraud  and  mistake  as  to  part  of  an  amount  due  on  a  p.n.  :  Devlin  v. 
Lynch,  (1862)  1  S.C.R.  53.  Held,  a  bad  plea,  as  not  answering  the  amount  admitted 
due.  Action  by  a  mortgagee  against  a  tenant ;  plea  of  surrender  to  the  mortgagor ; 
held,  bad  :  Mate  v.  Kidd,  (186?)  2  S.C.R.  270.  Plea  in  an  action  against  defendant 
as  surety  for  rent  payable  by  a  third  party,  that  he  agreed  to  become  a  surety  on 
the  terms  that  a  lease  under  seal  should  be  executed,  which  had  not  been  done : 
Sullivan  V.  Wilson,  (1864)  3  S.C.R.   180. 

In  an  action  on  covenant  to  pay  money  in  a  mortgage  deed,  defendant  pleaded 
that  plaintifif  had  sold  the  land  (to  himself)  under  power  in  the  deed  for  the  amount 
due;  held,  a  good  plea :  Kock  v.  Kemp,  (1867)  6  S.C.R.  107. 
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{J,L«P.  Aoty  To  a  declaration  on  a  bond  against  a  surety — plea,  that  plaintiff  agreed  to  be 
S  95  surety  for  advances  to  be  made  during  a  certain  period,  and  the  advances  sued  for 
were  made  after  that  period :  Joint  Stock  Bank  v.  Mortimer,  (1867)  6  S.C.R.  248. 
Action  on  a  bond  given  as  a  continuing  guarantee  to  secure  advances — plea,  that 
defendant  agreed  to  procure  certain  lands  to  be  handed  to  plaintiffs  as  security  for 
amounts  advanced,  and  plaintiffs  agreed  to  accept  such  security  and  not  to  make 
further  advances  on  defendant's  credit :  Commercial  Banking  Co.  v.  Bennett,  (1870) 
9S.C.R.238. 

Declaration  in  trespass  for  erecting  a  wall  and  fence  on  plaintiff's  land — plea, 
of  agreement  for  predecessors  in  title  of  both  parties  that  the  wall  and  fence  should 
be  party  walls  and  of  acquiescence  by  plaintiff's  predecessor :  Gannon  v.  McBumey, 
(1871)10S.C.R.157. 

To  an  action  on  money  counts  defendants  pleaded  that  the  monies  in  their  hands 
were  proceeds  of  plaintiffs  wife's  separate  estate,  and  that  they  had  discounted  a 
p.n.  of  the  wife  to  the  amount  of  the  monies  which  p.n.  was  unpaid  :  Nicholson  v. 
AJ.S.  Bank,  (1871)   10  S.C.R.  327. 

Plea  of  claim  of  payment  by  a  principal  a  good  defence  to  action  by  an  agent 
with  whom  the  contract  was  made :  Mossman  v.  A.S.N.  Co.,  (1873)  12  S.C.R.  62. 

To  an  action  for  dishonoring  a  cheque — plea,  tiiat  the  money  in  the  bank  had  been 
jissigned  by  plaintiff  to  a  third  person  before  the  cheque  was  drawn,  and  that  the 
third  person  had  given  the  bank  notice  of  the  assignment  and  had  been  paid  the 
money  :  Newman  v.  Bank  of  N.S.W.,  (1873)  12  S.C.R.  289. 

^  To  an  action  of  covenant  on  a  mortgage  deed — plea  of  agreement  to  release  the 

defendant  on  certain  payments  being  made  and  other  things  done ;  held,  bad ;  the 
payment  not  having  been  made :  Moore  v.  Suttor,  (1883)  4  N.S.W.R.  283. 

Plea  of  equitable  set-off  held  bad,  no  equity  being  shown  :  Welton  v.  Harnett,  ( 1 886) , 
7  N.S.W.R.  74. 

Plea  of  agreement  to  renew  p.n. :  Williams  v.  Australian  Cobalt  Co,,  (1886) 
7  N.S.W.R.  81 ;  ES.  &  A.C.  Bank  v.  WUde  (1887)  3  W.N.  106. 

Plea  to  p.n.  of  want  of  consideration :  Wilson  v.  Tarrant,  (1888)  9  N.S.W.R. 
356. 

Plea  of  wrongful  seizure  of  certain  goods  in  satisfaction  of  a  Bill  of  Sale  given 
as  collateral  security  to  secure  payment  of  p.n.  sued  on ;  held,  bad  :  Gardiner  v.  Haili- 
day,  (1894)  15  N.S.W.R.  316;  11  W.N.  58. 

A  plea  may  be  good  as  a  plea  at  law,  although  it  is  entitled  on  equitable  grounds  : 
Mossman  v.  A.S.N.Co.,  (1873)  12  S.C.R.  62. 

fcuiuitabie  96.  Any  such  matter  which,  if  it  arose  before  or  during 

fudgmen/.*^  the  time  for  pleading,  would  be  an  answer  to  the  action  by  way  of 
20  Vic.  No.  81;  pl^a  may,  if  it  arise  after  the  lapse  of  the  period  during  which  it 
«.  49.  could  be  pleaded,  be  set  up  by  way  of  audita  querela. 

Audita  querela  was  a  writ  given  to  afford  a  remedy  to  the  defendant  where 
some  matter  of  defence,  such  as  release,  had  arisen  since  judgment.  It  can  only 
now  be  obtained  by  Rule  of  Court  or  order  of  a  judge  :  R.  209  (post}. 

.^j^j^  97.  (1)  The  plaintiff  may,  in  answer  to  any  plea,  reply 

repu«uons.       facts  avoiding  such  plea  upon  equitable  grounds. 

'^"-  *•  ^-  (2)  Such  replication  shall  begin  with  the  words  ""  for 

reply  on  equitable  grounds,"  or  words  to  the  like  effect. 

'  An  equitable  plea  makes  the  subsequent  pleadings  equitable,  although  they  are 
,  not  so  pleaded,  and  the  replication  may  be  supported  on  any  ground  that  shows  an 
;  answer  to  the  plea :  Salvin  v.  Holylake  Ry.  Co.,  L.R.  1  Ex.  9,  per  Channell,  B. 

As  a  legal  right  must  be  alleged  in  the  declaration,  an  equitable  replication 
if  inconsistent  with  that  legal  right,  would  be  a  departure  from  it  and  a  variance, 
and  therefore  bad  upon  general  demurrer:  Gulliver  v.  Gulliver,  1  H.  &  N.  174; 
Hunter  v.  Gibbons,  1  H.  &  N.  459 ;  26  L.J.  Ex.  4 ;  Reis  v.  Scottish  Equitable  Co.,  2 
H.  &  N.  19;  Schlumberger  v.  Lister,  2  E.  &  E.  855  ;  29  L.  J.,  Q.B.  157  ;  and  so  also  where 
a  plaintiff  seeks  to  set  up  in  his  replication  some  equitable  matter  inconsistent  with 
the  declaration  :  Thames  Iron  Works,  &c.  Co.  v.  R,  Mail  S.  Packet  Co.,  13  C.B.,  N.S. 
358 ;  31  L.J.,  C.P.  169 ;  and  where  in  a  reply  to  a  plea  of  infancv,  the  plaintiff,  in 
iin  action  on  contract,  sought  to  set  up  fraudulent  concealment  or  misrepresentation 
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thereof,  such  replication  was  held  bad,  as  a  departure :  De  Roo  v.  Foster,  12  C.B.,  C«L«P«  Act, 

N.S.  272 ;  Bartlett  v.  Wells,  1  B.  &  S.  836  ;  31  L.J.,  Q.B.  57 ;  but  an  equitable  replica-       g,  97, 

tion  is  properly  pleadable  if  it  is  consistent  with   the   legal  right  alleged  in  the 

declaration,  as    where   it  shows    that   it   is   inequitable    for    the   defendant    to 

set  up   the   legal   defence   which   he   has   pleaded ;  Lyall  v.  Edwards  6,  H.  &  N. 

337 ;  30  L. J.,  Ex.   193 ;  or  where  it  ^g  confined  to  an  equitable  answer  to  an 

equitable  plea  :  Sloper  v.  CottreU,  26  L. J.,  Q.B.  7  ;  and  see  further,  Woodw,  Dwarris, 

ll  i^xcK.  493 ;  and  Vorley  v.  Barrett,  1  C.B., N.S.  225.    An  equitable  replication 

may  be  pleaded  in  protection  of  an  equitable  claim  advanced  under  a  legal  title, 

against  a  defence  available  only  as  against  such  legal  title,  as  in  the  case  of  an  assignee 

of  a  chose  in  action  suing  in  the  name  of  the  assignor,  and  met  by  such  pleas  as  set- 

ofT  against,  or  payment  to,  or  release  by,  the  assignor,  the  assignee  may  reply  equitably 

that  the  defendant  had  prior  notice  of  the  assignment :  see  hereon  De  Pothonier  v. 

De  Mattos,  E.B.  &  E.  461  ;  27  L.J.,  Q.B.  260 ;  Wilson  v.  Gabriel,  4  B.  &  S.  243 ; 

Watson  V.  Mid  Wales  Ry,  Co.,  L.R.  2,  C.P.  593 ;  Dickson  v.  Svuansea  Vale  Ry.  Co. 

L.R.  4,  Q.B.  44 ;   Higgs  v.  N,  Assam  Tea  Co.,  L.R.  4  Ex.  387 ;  In  re  N.  Assam  Tea 

Co.,  L.R.  10  Eq.  458,  and  ex  parte  Charley,  L.R.  11    Eq.  157 ;  and  see  Rawstom  v. 

Gandell,  15  M.  &  W.  304.        In  a  case  where  to  the  common  money  counts  the 

defendant  pleaded  that  he  had  with  the  plaintiff's  consent  delivered  a  promissory 

note  on  account  of  the  debt  to  C,  who  still  held  it,  a  replication  on  equitable  grounds 

that  C.  at  the  time  of  the  delivery  had  been  and  still  was  a  trustee  of  the  pkintiffs, 

who  were  alone  beneficially  interested  in  the  note  of  which  the  defendant  had  notice, 

and  that  the  note  was  overdue  and  unpaid,  was  held  a  good  answer  to  the  plea : 

National  Savings  Bank  Association  v.  Tranah,  L.R.  2  C.P.  556. 

Fraudulent  concealment  of  a  cause  of  action  cannot  be  equitably  replied  to  the 
Statute  of  Limitations :  Imperial  Gas  Co.  v.  London  Gas  Co.,  10  Exch.  39 ;  Hunter 
V.  Gibbons,  1  H.  &  N.  459. 

Instances  of  equitable  replications  may  be  found  in  our  own  courts: — 

An  equitable  replication  of  part  performance  to  a  plea  of  the  Statute  of  Frauds 
was  held  bad  in  McLean  v.  Cooper,  (1862)  1  S.C.R.  186.  To  an  action  on  a  building 
contract,  defendants  pleaded  that  no  certificate  had  been  given;  a  replication  on 
equitable  grounds  that  the  engineer  improperly  and  unjustly  refused  the  certificate 
was  held  bad  :  Dibbs  v.  Newcastle  Coal  &  Copper  Co.,  (1862)  1  S.C.R.  248. 

In  an  action  by  payee  against  acceptor  of  a  bill,  defendant  pleaded  :  (1.)  that 
plaintiff  was  not  the  holder ;  and  (2.)  that  it  was  an  accommodation  acceptance.  An 
equitable  replication  that  the  bill  liad  been  accepted  to  secure  certain  payments  by 
the  plaintiff  to  one  Sherwin  and  handed  to  Sherwin  without  indorsement,  and  that 
the  plaintiff  collusively  refused  to  endorse  it,  and  that  the  action  was  brought  by 
Sherwin  for  his  benefit  in  the  name  of  the  plaintiff  was  held  bad  :  Thompson  v.  Thomp- 
son, (1863)  2  S.C.R.  242.  In  an  action  on  a  guarantee  bond,  defendant  pleaded 
equitably  an  agreement  to  release  him  on  certain  terms ;  an  equitable  replication 
that  the  consideration  for  the  agreement  was  found  by  the  plaintiffs  to  be  valueless, 
and  that  they  at  once  repudiated  the  agreement  was  held  good :  see  the  case  Com- 
mercial Banking  Co.  v.  Bennett,  (1870)  9  S.C.R.  238.  In  an  action  on  a  building 
contract  it  was  pleaded  that  the  architect  gave  a  certificate  fraudulently  in  collusion 
with  the  plaintiff ;  an  equitable  replication  that  by  the  terms  of  the  building  contract 
the  certificate  should  be  final  and  not  set  aside  or  objected  to  on  the  ground  of  fraud 
was  held  bad  :  Redmond  v.  Wynne,  (1892)  13  N.S.W.R.  39 ;  8  W.N.  103. 

98.  If  it  appears  to  the  Court  or  Judge  that  any  such  court  or  judge 
equitable  plea  or  equitable  replication  cannot  be  dealt  with  by  a  ^^tabl2p1ea oJ 

J  Court  of  law  so  as  to  do  justice  between  the  parties,  the  Court  or  repUcaUon. 
Judge  may  order  the  same  to  be  struck  out  on  such  terms  as  to  f^^'^-  ^^-  ®^' 
costs  and  otherwise  as  to  the  Court  or  Judge  seems  reasonable. 

See  {ante)  s.  61  and  notes. 

99.  Nothing  in  this  Act  shall  alter  or  diminish  the  right  Praxedings   in 
of  any  party  to  proceed  in  equity  in  the  same  way  as  if  this  Act  J^*^  '^^  ' 
had  not  passed. 

100.  (1)  Every  demurrer  shall  be  in  the  Form  No.    l^J^^^^^^^^^ 
contained  in  the  Second  Schedule  hereto,  or  to  the  like  effect,  and  joinder  in 

in  the  margin  thereof  some  substantial  matter  of  law  intended  to  i!™y"*J^^  21 
be  argued  shall  be  stated.  s.  82. 
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C.L.P.  Act,  (2)  If  any  demurrer  is  delivered  without  such  state- 

S.  100.  ment,  or  with  a  frivolous  statement,  it  may  be  set  aside  by  the 
Court  or  a  Judge  and  leave  may  be  given  to  sign  judgment  as  for 
want  of  a  plea. 

(3)  The  form  of  a  joinder  in  demurrer  shall  be  in 
the  Form  No.  17  contained  in  the  said  Schedule,  or  to  the  like 
effect. 

The  word  *  plea  *  does  not  mean  merely  the  answer  to  the  declaration,  but  a. 
pleading  generally,  as  a  replication  rejoinder,  etc.  :  Cutts  v.  Surridge  (1847)  9  Q.B. 
1015. 

As  to  time  for  demurring  and  joinder  in  demurrer,  see  RR.  51 ,  54 ;  and  as  to 
joinder  in  demurrer  see  R.  57  (post). 

See  sections  59  and  60  (ante). 

A  pleading  is  a  demurrer  within  s.  62  (ante),  and  must  be  properly  entitled  and 
dated  as  therein  directed,  and  be  delivered  between  the  parties. 

And  in  the  margin  thereof,  ftc. — The  practice  here,  however,  does  not  follow 
the  section,  but  by  R.  162  (post)  the  points  intended  to  be  argued  must  be  stated  in 
the  margin ;  and  the  other  party  in  joining  issue,  if  he  intends  to  object  to  his  ad- 
versary's pleading,  must  state  the  grounds  of  his  objection  ;  see  RR.  162 — 166  and 
notes. 

In  England  under  the  English  practice  it  has  been  held  that  the  statement  in 
the  margin  should  not  be  a  mere  repetition  of  the  demurrer ;  but  should  state  some 
special  ground  :  Ross  v.  Robeson,  3  Dowl.  779.  Several  special  grounds  may  be  stated  : 
Whitmore  v.  NichoUs,  3  Dowl.  521. 

The  want  of  the  statement  in  the  margin  is  no  ground  for  objecting  to  the  de- 
murrer being  argued ;  it  only  affords  ground  for  setting  it  aside :  Lacy  v.  Umbers, 
3  Dowl.  732.  Stating  what  is  frivolous  is  stating  notlung,  per  Parke,  B. :  Tucker 
v.  Bamsley,  16  M.  &  W.  54 ;  see  also  Hoppe  v.  SingU,  (1862)  2  S.C.R.  88. 

A  defective  marginal  note  will  be  allowed  to  be  amended  on  payment  of  costs  :  Ross 
v.  Robeson,  3  Dowl.  779,  and  the  case  postponed  to  allow  points  for  argument  to 
be  stated  :  Parker  v.  Riley,  3  M.  &  W.  230. 

With  a  fHYolons  statement.— The  application  to  the  court  to  set  aside  a  de» 
murrer  as  frivolous  must  be  made  on  an  affidavit  referring  to  the  pleadings  and  setting 
them  out :  Danieli  v.  Lewis,  1  Dowl.  N.S.  542.  The  application  must  be  made 
promptly,  as  advantage  cannot  be  taken  after  a  joinder  in  demurrer,  and  notice  of 
trial  of  issues  in  fact :  Norton  v.  Mackintosh,  7  Dowl.  529.  A  frivolous  demurrer 
is  not  an  irregularity,  waived  by  applying  for  further  time  to  reply  to  it :  Cutts  v. 
Surridge  (supra).    And  see  Irsael  v.  Turner,  (1893)  10  W.N.  66. 

Amendment. — The  party  whose  pleading  is  demurred  to  may  amend,  on  obtain- 
ing leave  to  do  so  from  the  court,  or  a  judge  at  chambers.  This  is  generaUy  only 
allowed  on  payment  of  the  costs  of  the  demurrer  ;  but  the  judge  at  chambers  may  give 
nominal  costs,  and  the  court  will  not  review  his  decision :  Tondinson  v.  Bollard, 
(1843)  4  Q.B.  642;  see  also  Marshall  v.  Fryer,  (1888)  5  W.N.  14. 

Where  a  purely  technical  point  is  taken,  the  court  will  allow  an  amendment 
to  be  made  on  demurrer :  Jacobs  v.  Smith,  (1887)  8  N.S.W.R.  21 ;  3  W.N.  98. 

As  to  the  time  for  the  other  part/s  pleading  after  amendment,  see  following 
section. 

If  he  does  not  amend,  he  must  join  in  demurrer  in  four  days,  R.  54  (post) ;  but 
he  may  obtain  further  time,  if  necessary.  The  joinder  should  be  entitled  and  dated, 
as  directed  by  s.  62. 

The  issue  or  demurrer  book  must  be  made  up  and  duly  delivered  by  the  suitor, 
his  attorney  or  agent,  as  the  case  may  be,  RR.  163 — 166 ;  and  see  Jewell  v.  Parr, 
16  C.B.  684. 

The  defendant  demurred  to  the  plaintiff's  declaration.  When  the  matter  came 
before  the  court  it  appeared  that  no  demurrer  book  had  been  filed.  The  court  struck 
the  case  out  of  the  da/s  list :  Israel  v.  Turner,  (1893)  10  W.N.  66. 

Where  the  declaration  is  demurred  to,  the  pleas  should  not  appear  in  the  de- 
murrer book.  There  should  be  nothing  there  but  the  declaration  and  the  demurrer : 
Metcalfe  v.  Hddsworth,  (1894)  10  W.N.  222. 

As  to  costs,  see  Fisher  v.  Snow,  3  Dowl.  27. 
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As  to  setting  down  demurrer,  see  R.  164  (post) ;  filing  and  service  of  demurrer  C.L.P.  Act, 
book,  R.  165.  o    aqq 

The  defendant  demurred  to  the  declaration  on  the  15th  of  June,  and  as  the  plain- 
tiff had  not  set  the  demurrer  down  for  argument,  added  a  joinder  in  demurrer  on 
the  15th  of  November.  Held,  that  the  defendant  was  entitled  to  an  order  allowing 
him  to  set  it  down  for  argument :  Bead  v.  Berrick,  (1899)  15  W.N.  192  ;  but  now  by 
R.  166  (post),  if  plaintiff  fails  to  file  the  demurrer  book  for  twenty  days  after  joinder 
defendant  may  file  it  by  leave  of  the  court  or  a  judge.  Plaintiff  has  the  carriage  of 
a  demurrer,  and  if  set  down  by  the  defendant  it  wiff  be  struck  out :  Municipal  Dis- 
trict of  Rockdale  v.  Knight,  (1896)  13  W.N.  10;  but  he  must  do  this  without  any 
unnecessary  delay,  otherwise  the  defendant  may  obtain  an  order  from  a  judge  giving 
him  leave  to  set  it  down :  see  Freeman  v.  Withers,  (1877)  Knox.  6 ;  and  Bead  v. 
Berrick  (supra),  but  now  see  R.  166. 

On  a  demurrer  to  a  plea  of  cross  action  it  appeared  that  leave  had  been  granted 
to  plead  the  plea  together  with  other  pleas.  The  plaintiff  was  represented  on  that 
application.  Objection  was  taken  on  the  demurrer  that  as  leave  had  been  granted 
to  plead  this  plea  the  demurrer  could  not  be  heard.  Objection  overruled :  T}\e 
Attorney  General  v.  McLeod  and  another,  (1893)  14  N.S.W.R.  121 ;  9  W.NjI  159. 

Under  the  English  practice  the  plaintiff  was,  upon  cross  demurrers  in  the  Queen's 
Bench  and  Common  Pleas,  entitled  to  begin,  and  so  here :  Perry  v.  Towns,  (1862) 
1  S.C.R.  73 ;  Ross  v.  MUler,  (1863)  2  S.C.R.  332. 

On  a  demurrer  only  one  counsel  is  heard,  and  the  junior  counsel  will  not,  as  a 
general  rule,  be  allovred  even  to  read  the  pleadings.  But  this  rule  was  relaxed  where 
3ie  senior  was  not  present  when  the  case  was  called  on.  The  junior  in  that  instance 
was  allowed  to  read  the  pleadings,  and  the  senior  on  coming  mto  court  was  allowed 
to  argue  the  case :  Ricketson  v.  Cook,  (1899)  16  W.N.  28 ;  see  MiUer  v.  Gulliver, 
(1880)   1   N.S.W.R.  176. 

101.  (1)  Where  an  amendment  of  any  pleading  is  allowed,  ^^5i^°'"after 
no  new  notice  to  plead  thereto  shall  be  necessary,  but  the  opposite  amendment. 
party  shall  be  bound  to  plead  to  the  amended  pleading  within  ^^gj^^  ^'«*-  ^^* 
the  time  specified  in  the  original  notice  to  plead,  or  within  two '" 
days  after  amendment,  whichever  shall  last  expire,  unless  other- 
wise ordered  by  the  Court  or  a  Judge. 

(2)  If  the  amended  pleading  has  been  pleaded  to 
before  amendment,  and  is  not  pleaded  to  de  novo  within  two  days 
after  amendment,  or  within  such  other  time  as  the  Court  or  a 
Judge  shall  allow,  the  pleadings  originally  pleaded  thereto  shall 
stand  and  be  considered  as  pleaded  in  answer  to  such  amended 
pleading. 

See  notes  to  preceding  section. 

See  also  notes  to  ss.  34  and  36  (ante). 

And  as  to  time  allowed  for  pleading,  see  notes  to  s.  73  (ante). 


PART  VIII. 

Discovery  and  inspectign,  and  notices  to  admit 

and  produce. 

102.  (1)  Upon    the   application   of   either   party    to   any  Discovery  of 
action  or  other  proceeding,  upon  an  affidavit^by  such  party  or  <*«>c""^«'^^s. 
his  attorney  of  his  belief  that  any  document  to  the  production  of  ^^23.^'^'  ^*^'  ^^' 
which  he  is  entitled  for  the  purpose  of  discovery  or  otherwise  is 
in  the  possession  or  power  of  the  opposite  party,  the  Court  or  a 
Judge  may  order  that — 

{a)  the  party  against  whom  such  application  is  made ;  or 
(J?)  if  such  party  is  a  body  corporate,  some  officer  to  be 
named  of  such  body  corporate, 
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C.L.P.  Aot,  shall  answer  on  affidavit  stating  what  documents  he  or  they  has 
S.  102.  or  have  in  his  or  their  possession,  or  power  relating  to  the  matters 
in  dispute,  or' what  he  knows  as  to  the  custody  such  documents 
or  any  of  them  are  ip,  ancCWhether  he  or  they  objects  of  oBject 
to  the  production  of  such  as  are  in  his  or  their  possession  or 
power/^and  if  so  on  what  grounds. 

(2)  Upon  such  affidavit  being  made  the  Court  or 
Judge  may  make  such  further  order  thereon  as  shall  be  just. 

The  application  under  this  section  is  in  the  first  place  for  an  order  that  the  other 

party  should  make  an  affidavit  of  discovery.    Inspection  of  he  documents  discovered 

is  a  subsequent  and  sepafate  matteFr  rTincfale  v.  Brawriy  (1887)  3  W.N.  108  ;  Chalmers 

V  McNeil,  (1884)  1  W.N.  53 ;  though,  as  a  matter  of  common  practice,  by  consent 

an  order  for  inspection  is  often  made  on  the  summons  for  discovery.     It  is  further  to 

^  be  observed  that  the  order  for  discovery  ^n  only,  be  obtained  .whpn  the  party  applying 

\  can  swear  to  his  belief  that  the  opposite  party  is  in  possession  of  some  one^dpcjiment 

■*  to'fEe  production  of  which  he  is  entitled  for  the  purpose  of  discovery  or  otherwise. 

i  This  seems  to  mean  that  an  order  for  discovery  will  be  made  only  where  'discovery 

would  be  followed  by  inspection  :  Chalmers  v.  McNeil,  (1884)  1  W.N.  53 ;  but  as  to 

this  see  post,  Any  docmnent. 

Application. — The  application  is  by  summons  inchaoahexa;  whether  it  could 
be  made  ex  parte  quTTTeathV.'VaXy  (1897)  14  W.N.  59 ;  for  form  of  summons  see 
Chitty's  Forms,  162.  The  summons  must  set  out  the  grounds  or  refer  to  them  as 
appearing  in  the  affidavit :  Heath  v.  Walters,  (1896)  12  W.N.  109. 

Party  to  any  action  or  otlier  proceeding.— An  order  will  not  be  made  against 
the  defendant  in  an  action  for  a  penalty  :  Proudfoot  v.  Proctor,  (1887)  3  W.N.  69.  The 
section  applies  to  interpleader  {semHe) :  White  v.  Watts,  12  C.B.,  N.S.  267 ;  31  L.J. 
C.P.  381 ;  and  to  an  action  of  ejectment :  Heath  v.  Walters,  (1896)  12  W.N.  168, 
see  Lyell  v.  Kennedy,  8  A.C.  217.  The  right  to  discovery  is  especially  favoured  in 
marine  insurance  actions :  China  Steamship  Co,  v.  Commercial  Union  Co., 
8  Q.B.D.  142.  \ 

Affidavit  by  tlie  party  or  hii  attorney  of  his  belief.— The  affidavit  must 
be  by  the  party  or  his  attorney.  It  cannot  be  made  by  the  attorney's  clerk  :  Rowe  v. 
.V.5.Tr.r.F.<S-J.Co.,(1898)15W.N.  117.      '        '    -" 

The  affidavit  should  set  out  so  much  of  the  pleadings  and  facts  as  are  necessary 

\  to  show  how  far  the  document  referred  to,  as  in  the  possession  of  the  opposite  party, 

is  relevant,  and  the  nature  of  the  document  itself  should  be  shown.    See  the  Torm, 

Chitty's  Forms,  160.    It  is  also,  advisable  ta  set  out  the  grounds  of  the  deponent's 

\  belief,  per  Stephen,  J. :  5/tcJf  v.  Lark,  (1894)  10  W.N.  172 ;  Smith  v.  Goldring,  (W8T) 

rWrN.  13;  Heath  v.  Walters,  (1896)  12  W.N.  168. 

Though  if  the  court  can  see  on  the  whole  facts  reasonable  grounds  for  the  beliei 
that  is  enough :  HaU  v.  Brunton,  (1894)  10  W.N.  196. 

Any  document,  ftc — The  document  referred  to  must  be  one  to  the  production 
of  which  applicant  is  entitled  for  the  purpose  of  discovery  or  otherwise.  Whether 
this"  means  a  document  of  which  the  applicant  is  entitled  ultimately  to  inspection, 
ifucere  :  see  Heath  v.  Walters,  12  W.N.  109 ;  Chalmers  v.  McNeU,  (1884)  1  W.N.  63, 
in  favour  of  that  view ;  but  in  Forshaw  v.  Lewis,  10  Ex.  712,  the  court  held  that 
the  fact  that  the  document  might  subsequently  be  privileged  from  inspection,  is 
not  a  reason  for  refusing  a  discovery  order. 

The  existence  of  a  particular  document  must  be  shown :  Bank  of  N,S.W,  v. 
Brown,  (1887)  4  W.N.  1 18  ;  Heath  v.  Walters,  (1896)  12  W.I^.  109 ;  Robson  v.  Inglis, 
(1888)  4  W.N.  156.  Apparently  an  affidavit  made  by  respondent  denying  that  he 
has  the  document  referred  to  will  be  received  :  Heath  v.  Walters,  (1896)  12  W.N.  168 ; 
Heath  V.  Daly,  (1897)  14  W.N.  59. 

Potietsion  or  power. — These  are  the  same  words  as  are  used  later  in  the  section 
as  to  the  affidavit  of  discovery,  and  presumably  would  have  the  same  meaning.  In 
reference  to  the  affidavit  of  discovery  they  have  been  held  to  mean  possession  of  the 
party  jointly  with  others  even  though  under  such  circumstances  he  would  not  be 
bound  subsequently  to  produce  such  documents :  Swanston  v.  Lishman,  45  L.T. 
360;  see  (infra)  Affidavit  of  diicoYery. 

Party  against  whom  luch  application  it  made.— This  includes  a  nominal 
defendant  under  the  Claims  Against  the  Government  and  Crown  Suits  Act,  1897 
(post) :   Morrisey  v.    Young,  (1896)  17  N.S.W.R.  Eq.  157;  13  W.N.  52;  12  W.N. 


Digitized  by 


Cjoogle 


Discovery.  67 

90;  overruling   Wilson  v.   Minister  for  Works ^  (1884)    1    W.N.   68;  Anderson  v.  C^L.P.  Aot, 
Siuart,  (1884)  1  W.N.  94  ;  and  Bank  of  New  South  WaUs  v.  Dibbs,  (1885)  2  W.N.       fi   4  no 
9.    See  also  Ricketson  v.  5mi/;i,  (1895)  16  N.S.W.R.  Eq.  170  ;  12  W.N.  14.  *  ^ 

An  infant  cannot  be  made  to  give  discovery :  Curtis  v.  Mundy,  (1892)  2  Q.B. 
178 ;  nor  can  the  next  friend  :  Lawton  v.  Elwes,  48  N.T.  425. 

One  defendant  cannot  have  discovery  against  another :  Brown  v.  Watkins, 
16  Q.B.D.  125. 

Body  corporate. — The  secretary  of  an  incorporated  company  is  as  a  rule  the 
proper  person  to  answer  :  Berkeley  v.  Standard  Discount  Co.,  13  Ch.  D.  97.  The 
officer  should,  according  to  the  section,  be  named  in  the  order.  His  affidavit  must 
disclose  all  the  documents  in  the  possession  of  the  corporation  :  Mummery  v.  Union 
BaniS?,  (1889)  6  W.N.  74. 

Time  for  application.— Tlifijisual  time  for  discovery  is^ter  ^lea,  as  it  is  difficult, 
to  say  until  then  what  is  msiteTisilT Mellor  v.  Thompson,  49  L.T.  222;  though  the 
court  has  a  tKscretioh  under  particular  circumstances  to  grant  discovery  at  any  time  : 
ibid.  A  plaintiff  may  have  discovery  before  declaration  where  he  cannot  frame  his 
declaratiolr^-ithoul: :  Wehb  v.  Pringle,  (1896)  13  W.N.  100;  such  discovery  ought 
not  appafettlly,  10  be  general,  but  confined  to  such  specified  documents  or  classes  of 
documents  as  the  plaintiff  is  entitled  to  have  inspection  of  before  declaration ;  these 
are,  speaking  generally,  such  documents  as  defendant  may  be  considered  to  hold 
as  trustee  for  Uie  plaintiff ;  see  notes  to  next  section  (Inspection).  Except  in  this 
way,  and  for  this  purpose,  the  application  has  been  refused  :  Freehill  v.  Crawley, 
(1896)  11  W.N.  146;  Clarke  v.  Lees,  (1896)  12  W.N.  137. 

Similar  considerations  apply  to  a  defendant's  application  before  plea  pleaded. 
Where  application  was  made  before  plea,  but  was  not  shown  to  be  necessary  for  the 
purpose  of  pleading,  the  application  was  granted  to  save  expense,  but  affidavit  of 
discovery  ordered  to  be  filed  after  plea  :  Marks  v.  Uoyd,  (1898)  14  W.N.  122.  And 
in  Baird  v.  Crawford,  (1899)  20  N.S.W.R.  195,  the  court  refused  inspection,  on  this 
ground,  amongst  others,  overruling  Cohen,  J.,  15  W.N.  248.  But  where  the  dis- 
covery was  asked  for  the  purpose  of  pleading  the  order  was  made :  A.J.S.  Bank  v. 
Meldrum,  (1901)  18  W.N.  233. 

In  Equity  discovery  was  always  granted  to  defendant  before  statement  of  defence 
of  documents  mentioned  in  the  statement  of  claim ;  for  any  other  order  special  cir- 
cumstances had  to  be  shown :  Davies  v.  A.JS.  Bank,  (1898)  14  W.N.  152. 

The  Order. — If  the  discovery  applkation  is  granted  the  order  will  be  made  in 
the  form,  Chitt)r's  Forms,  162.  The  time  within  which  the  affidavit  is  to  be  made 
will  be  stated  ;  and  if  it  be  a  corporation,  the  officer  named. 

Costs. — The  costs  of  the  application  and  of  the  discovery  are  usually  costs  in  the 
cause,  and  this,  although  the  party  called  upon  to  discover  has  refused  to  consent 
to  an  order  before  summons,  but  docs  not  oppose  the  order  in  chambers :  McLeod 
V.  Metayer,  (1901)  18  W.N.  5. 

Answer  on  affldaYit. — The  affidavit  of  discovery  must  disclose  all  documents 
relevant  to  the  subject  matter  which  the  party  or  body  corporate  has  in  his  or  its 
possession  or  power ;  and  further  must  state  what  he  knows  as  to  the  custody  of 
the  documents  or  any  of  them,  and  whether  he  objects,  and  on  wlmt  grounds,  to 
tfieir  production :  see  Form,  Chitty's  Forms,  162. 

The  documents  discovered  myst  relate  to  the  matters  in  dispute.  *  Any  docu- 
ment which  will  throw  any  light  on  the  case  is  prima  facie  subject  to  inspection,' 
and  therefore,  must  be  discovered :  Hutchinson  v.  Glover,  1  Q.B.D.  138.    All  docu- 

Iments  must  be  discovered  which  contain  information  which  may  either  directly 
or  Indirectly  enable  the  party  requiring  discovery  either  to  advance  his,  pwn  case  or 
damage  the  case  of  the  adversary  :  Compagnie  Financiere  v.  Peruvian  Guano  Co., 
ii  Q.B.D.  55.  The  documents  to  be  produced  are  not  confined  to  those  which 
would  be  evidence  either  to  prove  or  disprove  any  matter  in  question  in  the  action ; 
eyery  document  relates  to  the  matter  in  question  in  the  action  which  not  only  would 
be  evidence  upon  any  issue,  but  also  which  it  is  reasonable  to  suppose  contains  in- 
formation which  may — not  which  must — either  directly  or  indirectly,  enable  the  party 
reqiilr&ig  the  affidavit  either  to  advance  his  own  case  or  to  damage  the  rase  of  the 
adversary  {tbid).  And  see  Bustros  v.  White,  1  Q.B.D.  425.  As  to  whether  such 
documents  may  be  protected  from  inspection,  see  {post)  Object  and  on  what 
grounds. 
I,  Possession  or  power. — All  documents  must  be  scheduled  which  are  in  the  cor- 
•jporeal  possession  of  the  party  making  the  affidavit,  whether  he  has  exclusive  or  only 
^partial  property  in  them  :  Clinch  v.  Financial  Corporation,  L.R.  2  Eq.  271 .  A  partner 
must  schedule  relevant  ^partnership  documents^,  although  other  partners  are  not 
parties  .'  Lazarus  v.  Morley,  6  Jur.,  N.S'.  1119;    Vyse  v.  Foster,  L.R.  13  Eq.  602. 
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(J,L«P«  Aoty  Documents  in  the  possession  of  a  solicitor  or  agent  must  of  course  be  included  ; 

S*  102.       ^"^  ^^^  documents  the  private  property  of  the  solicitor :  CfShea  v.  Wood,  (1891) 

P.  286.     If  the  party  has  full  legal  possession  of  the  documents,  the  fact  that  someone 

else  mav  have  an  interest  in  them  will  not  protect  them  from  production :  Davies 

V.  Frost,  (1898)  19  N.S.W.R.,  Eq.  46. 

Xhe  docuroentSj  to  the  production  of  which  no  otyectioaJs  raised  mustJ>e  des-_ 
cribed  and  identified  in  such  a  way  that  the  other  party  may  be  able  to  ask  for  those 
he  wishes  tp  see;  Cooke  v.  Smith,  (1891)  1  Ch.  509.     "You  must  not  only  malce  up^ 
fhe  documents  in  bundles,  but  you  must  describe  what  the  documents  are;  for  in- 
stance, a  bundle  of  letters  from  A.  to  B.,  and  you  must  identify  each  document  by 
marking  it  separately*  {ibid).    '  The  documents  numbered  from  1  to  20,  a.odJi£d~ 
up  in  a  bundle  marked  A,"  is  sufficient  (with  aTdescriplion)  iTaylor  v.  Batten,  4  Q.B.D, 
toT'  '  •  All  that  the  CotirrTequires  where  there  is  no  question  of  privilege  or  objection 
I  to  produce  the  documents  is  that  they  should  be  so  far  identified  that  the  court  can 
;  see  that  the  documents  referred  to  are  produced  if  required,''  (ibid).     But  in  O'Brien 
'  V.  McKenzie,  (1900)  21  N.S.W.R.,  Eq.  117;  17  W.N.  95,  Simpson,  C.J.  Eq.,  held 
J  after  considering  all  these  cases  that  it  was  sufficient  to  describe  the  documents  as 
I  numbered,  and  in  bundles,  without  other  description  :  see  Brotvnc  v.  Browne,  (1895) 
12  W.N.  3. 

As  to  documents  for  which  protection  is  claimed,  it  is  sufficient  to  identify  them  (as 
i^i  bundles  numbered)  without  describing  them  :  Budden  v.  Wilkinson,  (1593)  Zl^.b. 
432  ;  Ricketson  v.  Smith,  (1896)  17  N.S.W.R.,  Eq.  203 ;  13  W.N.  26.  Where  part  of 
a  document  is  relevant,  either  the  relevant  part  only  may  be  scheduled,  or  the  whole 
document  may  be  scheduled  and  protection  claimed  for  parts  sealed  up  or  otherwise 
identified. 

Object  and  on  what  groundi.— As  to  documents  which  are  not  in  the  sole 
legal  possession  of  the  discovering  party,  although  he  must  mention  them  in  his 
affidavit  of  discovery,  he  is  not  bound  to  produce  them ;  but  to  obtain  such  protection 
he  must  mention  the  names  of  his  co-owners  and  the  nature  of  their  interest :  Bovill 
T.  Cowan,  5  Ch.  495.  It  is  not  necessary  to  state  that  the  co-owner  refuses  his  consent 
to  the  production  :  Kearsley  v.  Phillips,  10  Q.B.D.  465. 

As  to  documents  in  the  sole  possession  or  power  of  the  party,  irrevelant  documents 
need  not  be  scheduled  at  all,  and  an  order  to  inspect  an  unpublished  manuscript 
in  the  possession  of  the  defendants  was  refused  in  an  action  for  libel  against  a  news- 
paper, apparently  on  this  ground  :  DiJbhs  v.  Daily  Telegraph  Co.,  (1889)  5  W.N.  52. 

As  to  parts  of  documents  disclosed,  objection  may  be  made  to  produce  these  parts 
on  the  ground  of  irrelevancy,  and  the  oath  of  the  party  makii;ig  the  affidavit  is  con- 
clusive on  this  point  (subject,  as  pointed  out,  infra),  '  Conclusiveness  of  claim  to  pro- 
tection) s.  103  (infra).  But  once  documents  are  admitted  to  be  relevant,  they  must 
be  produced  unless  protected  on  one  of  the  grounds  below  :  Davies  v.  Frost,  19  N.S.W.R. 
Eq.  46. 

There  are  only  four  grounds  on  which  production  of  relevant  docu.meiUa-can 
be  objected  to  : — 

1.  A  party  is  not  compelled  to  give  discoverer  which  will  expose  him  to  the  ri§k._ 
of  any  kmd  of  punishment  or  tend  to  incriminate  him.  He  must  swear  that  to 
tlie  best  of  his  knowledge  information  and  belief,  the  result  of  the  production  of  the 
document  would  be  to  incriminate  him  :  Webb  v.  East,  5  Ex.  D.  108.  See  Stewart 
V.  The  Commercial  Bank  of  Australia,  (1894)  15  N.S.W.R.,  Eq.  233;  11  W.N.  92. 
Production  of  documents  tending  to  prove  adultery  will  not  be  ordered  :  Red  fern  v. 
R.  (1891)  P.  139  Discovery  will  not  be  given  against  the  defendant  in  an  action 
for  penalties :  Proudfoot  v.  Proctor,  (1886)  3  W.N.  69. 

Query,  whether  the  judge  ought  not  to  be  satisfied  himself  that  the  objection 
is  well  founded  :  Ex.  p.  Reynolds,  20  CD.  294.  In  Stewart  v.  Commercial  Bank  of 
Australia  (supra),  Manning,  J.,  looked  at  the  passages  of  the  documents  in  question, 
but  this  was  by  consent. 

2.  Legal  Professional  Privilege  (General). — On  the  ground  of  legal  professional 
privilege  communications  between  any  person  and  his  legal  advisers  (in  that 
capacity)  i^^re  absolutely  privileged,  whether  in  anticipation  of  litigation  or  jiot :  Minet 
v.  Morgan,  8  Ch.  361  ;  Lawrence  v.  Campbell,  4  Drew.  485.  So  where  the  com- 
munications are  made  through  an  agent  for  that  purpose  :  Wheeler  v.  Le  Marchant, 
17  CD.  675.  682. 

Communications  between  solicitor  and  client  for  the  purpose  of  contriving  a 
fraud  are  not  privileged:  In  re  PosUethwaite,  35  CD.  722  :  See  BuUivarU  v.  A.-G. 
for  Victoria,  (1901)  A.C.  196. 
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There  is  another  class  of  communication  which  is  regarded  as  privileged  :  Docu-  C«L«P«  Aoty 
'  ments  containing  information  obtained  on  the  advice  of  a  solicitor  (or  spontaneously  JJ^  102. 
for  the  purpose  of  submission  to  a  solicitor)  if  litigation  is  actually  pending,  or  in  the 
belief  that  it  will  ensue,  are  protected  :  see  Fraser  v.  A.J.S.  Bank,  (1896)  17  N.S.W.R. 
Eq.  197 ;  13  W.N.  53.  Not  so,  however,  communications  from  an  agent  not  made 
in  view  of  litigation,  though  the  litigation  may  in  fact  have  followed  (ibid)  :  Dibbs 
V.  C.S.R.  Co.,  (1871)  10  S.C.R.  323.  In  Ellis  v.  Meyer/eld,  (1877)  Knox.  366,  in- 
spection of  reports  by  an  agent  (not  made  apparently  in  anticipation  of  litigation) 
was  refused ;  but  whether  this  case  would  now  be  followed,  qucere,  except  perhaps 
on  the  ground  put  by  Hargreave,  J.,  that  it  was  respondents  evidence  (infra). 

It  is  advisable,  if  the  fact  is  so,  to  state  that  the  document  ^'as  called  into 
existence  "  solely  *  for  the  purpose  of  the  anticipated  litigation,  though  perhaps  this  is 
not  absolutely  necessary  :  London  &  Tilbury  Co.  v.  Kirk,  28  Sol.  J.  688  ;  Williams  v. 
Railway  Commissioners,  (1902)  19  W.N.  300. 

3.  Disdosing  Partv'^  flm^^'-f — As  disclosing  the  party's  evidence.  To  esr 
tablish  tKis^  ground  it  must  be  shown  that  the  documents  in  question  form,  or  supports 
or  evidence,  or  relate  exclusively  tQ  tVip  party^c  n-airy  ra^i*^  an^  that  tbey  cpn^in  jQQthing^ 
supporting^  or  teridlng  to  support  the  adversary's  case. 

The  party  may  add_that  the  documents  contain  nothing  impeaching  his  own 
case  of'tife":  MorW/'v.~r3u;ara};'T5"A.C.'309';^  Wilkinson,  (1893)  2  Q.B. 

432.  See  oh  this  point,  Ricketson  v.  Smith,  (1896)  17  N.S.W.R.  Eq.  203 ;  13  W.N. 
26,  as  to  the  cases  in  which  a  party  should  or  should  not  add  this  statement.  '  Where 
it  is  the  object  of  the  party  seeking  discovery  to  impeach  the  title  or  claim  of  ^e  party 
giving  discovery,  then  the  party  making  the  affidavit  must  state  that  the  documents 
contam  nothing  impeaching  the  deponent's  case  or  title.  Where  the  affidavit  of 
documents  is  made  by  a  plaintiff  at  the  instance  of  the  defendant,  such  an  allegation 
must  nearly  alwa3rs  be  necessary  because  in  ninety-nine  cases  out  of  every  hundred 
it  is  port  of  the  case  of  the  defendant  to  impeach  the  plaintiff's  title.  Where,  however, 
the  plaintiff  obtains  an  affidavit  of  documents  from  the  defendant,  the  affidavit  in 
many  cases  does  not  require  to  state  that  the  documents  contain  nothing  to  impeach 
the  defendant's  title  or  case,  because  the  plaintiff  is  not  concerned  in  impeaching 
the  defendant's  title,  and  is  only  concerned  in  establishing  his  own  :*  per  Owen,  J. 
{ibid).  So  that  it  is  in  all  cases  safer  and  often  necessary  to  add  these  words^  i£  it 
^n  be  done.  Jh  an  earlier  case  :  'Brown  v.  "Brown,  (1896)  1 3  W.N.  8,  inspection  was 
recused"  though  these  words  were  not  in  the  affidavit.  See  another  case :  Palmer 
v.  Trustees  of  the  Savings  Bank,  (1900)  17  W.N.  157 ;  and  Allen  v.  City  Bank  of 
Sydney,  (1902)  19  W.N.  203. 

Where  a  plaintiff  swore  that  certain  documents  "  are  not  in  any  manner  material 
to  the  defendant's  case,*  and,  further  that  '  they  do  not  relate  to  the  defendant's 
case,*  it  was  held  that  these  expressions  were  equivalent  to  saying  that  the  documents 
did  not  support  or  tend  to  support  the  defendant's  case  :  Baird  v.  Crawford,  (1899) 
20  N.S.W.R.  195;  15  W.N.  317,  overruling  Cohen,  J.,  15  W.N.  248. 

4.  Public  official  documents  are  ^rotected^  if  it  w^ould  be  injurious  to  the  public 
interest  to  disclose' them.  "  The  objection  should  be  made  by  the  head  of  the  depart- 
ment :  Kain  v.  Farrer,  37  L.T.  469. 

Such  farther  order. — The  further  order  following  a  discovery  affidavit  is 
usually  for  inspection  of  documents,  as  to  which  no  privilege  is  claimed,  or  as  to  which 
privilege  is  wrongly  or  insufficiently  claimed.  On  the  question  of  inspection,  see 
notes  to  next  section. 

Further  affldaYit* — In  some  cases  the  party  making  discovery  will  be  ordered 
to  make  a  further  affidavit :  Mummery  v.  Union  Bank,  6  W.N.  74. 

GoncluiiYeneBS  of  affldaYit. — The  general  principle  is  that  the  affidavit  of 
documents  is  conclusive.  TJie  j>arty  seeking  discovery  cannot  show  by  a  contentious 
fl^Qdavit  tlmt  the  affidavit  of  discovery  is  insufficient :  Jones  v.  Monte  Video  Gas  Co., 
5Q  B.D.  556^  But  if  it  appear  from  the  affidavit  oPdiscovery  itself,  or  from  the  docu- 
ments referred  to  in  that  affidavit,  or  from  some  admission  in  the  pleadings,  that 
there  are  other  documents  not  discovered,  then  a  further  affidavit  may  be  ordered 
(tfeid)':  Compagnie  Financiere  v.  Peruvian  Guano  Co.,  11  Q.B.D.  55 ;  and  these  are 
the  only  sources  of  information  that  the  court  can  look  at  (ibid).  A  further  affidavit 
more  distinctly  specifying  bundles  of  letters  was  ordered  in  Browne  v.  Browne,  (1895) 
12  W.N.  3. 

103.  Upon  the  application  of  either  party  to  any  action  inspection  of 
or  other  proceeding  in  any  case  in  which,  before  the  passing  of  ^^o^un^ents. 
the  Act  sixteenth  Victoria  number  fourteen,  a  discovery  might  I^q,^"^'  ^°*  ^^' 


Digitized  by  VjOOQIC 


70  Discovery, 

OJi.P.  Act,  have  been  obtained  by  filing  a  bill,  or  by  any  other  proceeding 
S.  108.  in  a  Court  of  Equity  at  the  instance  of  such  party,  the  Court  or  a 
.  Judge  may  order  the  opposite  party  to  allow  the  party  making 
the  application  to  inspect  all  documents  in  the  custody  or  under 
the  control  of  such  opposite  party  relating  to  such  action  or  pro- 
ceeding, and  if  necessary  to  take  examined  copies  of  the  same  or 
to  procure  the  same  to  be  duly  stamped. 

Inipeotion  at  common  law. — At  common  law  the  English  courts  were  accus- 
tomed to  grant  inspection  in  certain  cases  ;  and  in  reference  to  such  cases  the  following 
note  (from  Day's  Common  Law  Procedure  Acts)  may  be  consulted  : — 

It  had  long  been  the  practice  of  the  courts,  in  the  exercise  of  their  equitable 
jurisdiction,  to  grant  inspection  of  any  instrument  on  which  the  plaintilT  sought  to 
charge  the  defendant  as  a  party  to  such  instrument :  Ratcliffe  v.  Bleashy,  3  Bing. 
148,  when  only  one  part  of  the  instrument  has  been  executed,  and  the  party  holding 
it,  was  consequently  trustee  for  both  :  Blogg  v.  Kent,  6  Bing.  614 ;  Devenoge  v.  Bou- 

verie,  8  Bing,  1 ;  jDoe  d v.  Slight,  1   Dowl.  163  ;  Doe  d.  Morris  v.  Roe,  1  M.  &  W. 

207 ;  so  where  a  counterpart  had  been  lost :  Street  v.  Brown,  6  Taunt.  302 ;  so  of 
letters,  where  no  copies  had  been  kept,  and  where  the  action  was  based  upon  the 
letters :  Price  v.  Harrison,  8  C.B.,  N.S.  617  ;  29  L.J.,  C.P.   335 ;  Stone  v.  Strange, 

3  H.  &  C.  541 ;  34  L.  J.  Ex.  72  ;  see  also  Woodcock  v.  Worthington,  2  Y.  &  J.  4  ;  NeaU 
V.  Swind,  2  Cr.  &  J.  278 ;  Travis  v.  Collins,  2  Cr.  &  J.  625.    The  holder  must  have 

•  been  a  party,  or  identical  with  a  party,  to  the  action  :  Doe  d.  Morris  v.  Roe  (sufra). 
He  must  have  been  in  a  position  to  be  regarded  as  a  trustee  for  the  party  requiring 
inspection  :  Ratdiffe  v.  Bleashy  (supra) ;  Cocks  v.  Nash,  9  BiI^^.  723  :  thus  an  agent 
has  been  compelled  to  grant  inspection  of  books  to  his  principal :  Jones  v.  Palmer, 

4  Dowl.  446 ;  an  attorney  has  been  obliged  to  grant  inspection  of  a  case  with  the 
opinion  of  counsel  thereon  (procured  for  the  defendUint  by  the  plaintiff  as  his  attorney) 
to  his  client :  Evans  v.  Ddegal,  4  Dowl.  374 ;  a  member  of  a  provisional  committee 
to  grant  inspection  of  the  subscriber's  agreement  to  an  allottee  :  Steadman  v.  Arden, 
15  M.  &  W.  587. 

The  party  requiring  inspection  must  have  been  a  party,  or  he  must  have  made 
title  under  a  party,  to  Ae  instrument :  Smith  v.  Winter,  3  'M.  &  W.  309 ;  Lawrettce 
V.  Hooker,  5  Bing.  6 ;  Cocks  v.  Nash  (supra). 

Inspection  was  granted  to  enable  a  party  to  frame  his  pleading,  or  to  support 
his  action  or  defence,  as  the  case  might  be,  though  the  document  was  not  declared 
upon :  Steadman  v.  Arden  (supra). 

It  has  been  refused  when  sought  for  as  a  foundation  for  a  plea  in  abatement : 
Beale  v.  Bird,  2  D.  &  Ry.  419  ;  also  where  the  object  was  to  discover  alleged  forgeries  : 
Chetwind  v.  Marnell,  1  B.  &  P.  271  ;  Hildyard  v.  Smith,  1  Bing.  451.  But  see 
Wolner  v.  Devereux,  9  Dowl.  672,  where  Tindal,  C.  J.,  takes  it  for  granted  that  a  sug- 
gestion of  forgery,  or  an  allegation  that  the  instrument  had  been  ^ealt  with  since  it 
was  executed,  or  the  party  swearing  that  he  had  no  recollection  of  liaving  made  a 
note,  would  be  ground  for  an  inspection.  It  has  been  decided  that  an  allegation 
that  the  plaintiff  procured  bills  by  fraud,  is  no  ground  for  an  application  :  Thrdfall 
v.  Webster,  I  Bing.  161.  Inspection  has  been  refused  when  asked  with  a  view  to 
the  discussion  of  a  rule  for  a  new  trial :  Wood  v.  Morewood,  9  Dowl.  44 ;  and  see  Pratt 
V.  Goswell,  9  C.B.,  N.S.  706  ;  and  inspection  of  a  partnership  deed,  which  the  plaintiff 
had  refused  to  execute,  was  refused  to  him,  in  a  suit  brought  by  him  for  breach  of 
the  agreement  to  take  him  into  partnership  ;  as  he  was  no  party  to  the  deed  :  Ratcliffe 
V.  Bleashy,  3  Bing.  148.  So  inspection  of  letters  re-delivered  by  the  defendant  to 
the  plaintiff,  and  which  he  alleged  contained  a  release  of  his  promise,  was  refused  ; 
the  plaintiff  not  being  a  trustee  :  Goodliff  v.  Fidler,  14  M.  &  W.  4.  Where  title  to 
land  came  into  question  in  an  action  of  trespass,  inspection  was  refused  :  Pickering 
V.  Noyes,  1  B.  &  C.  262.  But  a  defendant  in  ejectment,  brought  upon  a  forfeiture, 
has  been  allowed  inspection  of  the  leases  under  which  he  claimed  :  Doe  d.  Child  v. 
Roe,  1  E.  &  B.  279. 

It  appears  that  the  abolition  of  profert  and  oyer  (see  ante)  and  the  nature  of 
the  substituted  proceeding,  renders  the  judges  more  liberal  in  the  exercise  of  this 
equitable  jurisdiction,  even  if  they  do  not  incidentally  enlarge  it :  see  per  Lord  Camp- 
bell in  Doe  d.  Child  v.  Roe  (supra) ;  and  per  Willes,  J.,  in  Penarth  Harbour,  6''c.  Co. 
V.  Cardiff  Waterworks  Co.,  7  C.B.,  N.S.  816 ;  L.J.  29,  C.P.  230. 

This  right  has  been  recognised  as  continuing  in  England  even  since  the  J  udicature 
Acts  :  Brown  v,  Niell,  16  Q.B.D.  229 ;  China  Steam  Co.  v.  Com.  Ass.  Co.,  8  Q.B.D. 
142  ;  and  presumably  still  applies  here. 


Digitized  by  VjOOQIC 


Inspection,  71 

After  dlicoTei^  allldaYit.— Inspection  usually  follows  the  order  for  discovery  C*L«P«  Aot. 
and  the  discovery  affidavit.    The  application,  strictly  speaking,  should  be  a  separate       a    ^aq 
one  :  Tindale  v.  Brown,  (1887)  3  W.N.  108,  though  inspection  is  frequently  provided 
for  in  the  discovery  order.     Inspection  wJM  ^  g^"^H  *^*  ^  matter  of  course  of  all 
documents  disclosed  by  the  discOYCIX  3^®*^*^*^  ^^^  which  protection  is  not  claimed.^ 
As  to  those  documents  for  which  protection  lis  dafmed,  if  a  proper  case  is  made  out  for 
protection  (as  to  which  see  note  to  previous  section)  inspection  of  them  will  be  refused. 

GonclusiveneBS  of  claim  to  proteotion.—The  oath  of  the  party  claiming 
protection  is  conclusive,  unless  the  court  can  sec  either  from  the  affidavit  itself  or 
from  the  documents" referred  to  therein,  or  from  the  pleadings  that  the  party  claim- 
ing protection  has  erroneously  misrepresented  or  misconceived  the  nature  of  the 
documents  in  question  :  A.-G.  v.  Emerson,  10  Q.B.D.  191 ;  Baird  v.  Crawford, 
(1899)  20  N.S.W.R.  195;  15  W.N.  317. 

Place  and  time  of  inipection.— The  order  wUl  provide  for  the  place  and  time 
of  inspection.  Where  defendants  carried  on  business  at  Bourke,  appHcation' for" 
inspection  of  their  books  (sworn  to  be  in  daily  use)  in  Sydney  was  refused,  and  in- 
spection ordered  at  Bourke  :  Johnston  v.  Bourke  Meat  Preserving  Co.,  (1897)  13  W.N. 
115.  Where  a  plaintiff  company  carried  on  business  in  Melbourne  and  its  books 
were  sworn  to  be  in  daily  use  there,  on  defendant's  application  for  inspection  of  the 
books  in  Sydney,  Stephen,  J.,  gave  plaintiffs  the  opportunity  of  sending  their  book 
to  Sydney  for  inspection  at  defendant's  cost,  otherwise  plaintiffs  to  piy  the  cost  of 
defendant's  solicitor  going  to  Melbourne  to  inspect :  Broken  Hill  6rc.,  Co.  v.  Foreman, 
(1896)  12  W.N.  169. 

In  Janison  v.  McKay,  (1885)  1  W.N.  119,  inspection  ^'as  refused,  but  copies 
of  letters  ordered  to  be  given  at  applicant's  expense. 

Take  copies.— In  WUlis  v.  AJ.S.  Bank,  (1901)  18  W.N.  232,  Owen,  J.,  held 
that  the  proper  order  to  make  is  that  the  inspecting  party  requiring  copies  of  the 
documents  inspected  should  order  the  copies  from  the  solicitor  on  the  other  side  at 
the  usual  scale  of  costs. 

Costft.— The  ordinary  rule  as  to  costs  seems  to  be  that  costs  of  inspection  should 
be  paid  by  applicant ;  costs  of  the  application,  costs  in  the  cause,  as  in  Johnston  v. 
Bourke  Meat  Preserving  Co.,  (1897)  13  W.N.  115. 

104.  (1)  Upon  the  application  of  either  party,  the  Court  inspection  of 
or  a  Judge  may  make  a  rule  or  order  upon  such  terms  as  to  costs  ^rso^ 
and  otherwise  as  the  Court  or  Judge  thinks  fit  for  the  inspection  p'^^p^"'''- 
JSy  thejury  or  by  such  party  or  by  his  witnesses,  or  by  so  many  ^24.*^'  ^°"  ^^' 
and  such  of  the  persons  summoned  as^  jurOrs  for  the  trial  as  may 
be  thought  desirable,  of  any  real  or  personal  property,  the  in- 
spection of  which  may  be  material  to  the  proper  determination 
of  the  question  in  dispute. 

(2)  Nothing  herein  contained  shall  affect  the  pro- 
visions of  the  Act  eleventh  Victoria  number  twenty  as  to  ob- 
taining a  view  by  a  jury. 

The  removal  of  obstructions  to  inspection  may  be  ordered  as  incident  thereto  : 
Bennett  v.  Griffiths,  3  E.  &  E.  467  ;  30  L.J.  Q.B.  98  ;  see  also  White  v.  Story,  43  L.T. 
91,  Ex.  T.T.  1867. 

See  also  an  order  for  inspection  of  real  property  made  in  Chancery  by  Stuart, 
V.-C,  and  revised  by  the  Ix)rds  Justices  in  Ennor  v.  Barwell,  8  W.R.  300 ;  S.C.  on 
appeal,  1  De  G.,  F.  &  J.  529. 

Under  the  Judicature  Acts  (O.  50,  R.  3)  a  plaintiff  getting  permission  to  inspect 
was  ordered  to  pay  the  costs  of  the  inspection  in  any  event :  Mitchell  v.  Darley  Main 
CoUiery  Co.,  10  Q.B.D.  457. 

It  is  the  common  practice  now  for  the  whole  of  the  jury,  at  some  stage  of  the  case 
agreed  upon  between  the  parties,  to  inspect  property  in  question.  They  are  usually 
accompanied  by  a  sheriff's  officer,  and  by  representatives  of  each  party. 

The  court  itself  will  view  the  locus  in  quo  :  O'Brien  v.  Minister  for  Works,  (1886) 
2  W.N.  99.  Where,  by  an  innocent  misunderstanding,  a  jury  were  taken  to  view 
the  locus  without  an  order,  this  would  be  ground  for  a  new  trial :  Gritton  v.  Railway 
Commissioners,  (1901)  18  W.N.  86. 
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C.L.P.  Aoty  But  where  a  jury  by  arrangement  between  the  parties  went  to  see  a  theatrical 

8.  104.  performance,  in  question  in  a  libel  action,  the  fact  that  some  of  the  jurymen  took 
their  wives  is  no  ground  for  a  new  trial :  Menzies  Stuart  v.  Macleodf  (1901)  18  W.N. 
82. 

Where  a  juryman,  on  his  own  account,  during  the  progress  of  a  trial,  went  to 
view  the  locus  and  conversed  with  a  witness  there,  a  new  trial  was  granted  upon  terms ; 
Perdriau  v.  Moore,  (1888)  9  N.S.W.R.  143 ;  4  W.N.  172. 

Act  11  Yic  No.  20.- See  now  Jury  Act,  1901,  ss.  69—71. 

Notice  to  admit!  108.  (1)  Either  party  may  call  on  the  other  party  by 

^7^J'«^.  No- 2ii  notice  to  admit  any  document  saving  all  just  exceptions. 

(2)  In  case  of  refusal  or  neglect  to  admit,  the  costs 
of  proving  the  document  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  action  may  be,  unless  at 
the  trial  the  Judge  certifies  that  the  refusal  to  admit  was  reason- 
able. 

(3)  No  costs  of  proving  any  document  shall  be 
allowed  unless  such  notice  be  given,  except  in  cases  where  the 
omission  to  give  the  notice  is,  in  the  opinion  of  the  prothonotary, 
a  saving  of  expense. 

Notice  to  admit—See  R.  135 ;  and  Form  No.  2,  Sch.  I  to  Rules,  post. 
Notice  to  admit  may  be  given  in  ail  trials,  writs  of  inquiry  and  inquisitions  of 
any  kind,  R.  136  {post). 

See  as  to  abuse  of  such  a  form  :  Edmunds  v.  Great  Railway  Co.,  12  C.B.  419. 

Any  document. — It  seems  that  the  words,  "  any  document*  include  a  foreign 
judgment:  Smith  v.  Bird,  3  Dowl.  641. 

SaYing  ail  Just  exceptiont.— The  admission  is  to  be  made,  '  saving  all  just 
exceptions.'    A  party  admitting  his  handwriting  to  a  bill  is  not  precluded  from 
objecting  to  its  admissibility  in  evidence  on  the  ground  of  its  being  unstamped ; 
Vane  v.  Whittington,  2  Dowl.  N.S.  757.     But  where  a  party  admitted  a  document 
described  as  a  *  counterpart  lease,*  and  at  the  trial  the  instrument  turned  out  to  be 
a  lease  with  a  counterpart  stamp  only,  he  was  considered  precluded  from  taking  the 
objection  :  Doe  d.  Wright  v.  Smith,  8  Ad.  &  E.  255.    The  admission  of  a  mere  signa- 
ture will  not  dispense  with  the  production  of  the  bill  at  the  trial :  Vane  v.  Whitting* 
ton  (supra) ;  and  see  Chaplin  v.  Levy,  9  Exch.  531,  where  there  was  no  reserve  of 
.  just  exceptions.     Nor  wiU  the  admission  that  the  copy  is  a  true  copy  dispense  with 
the  necessity  of  accounting  for  the  non-production  of  the  original,  before  the  copy 
I  <jan  be  admitted  in  evidence :  Sharpe  v.  Lambe,  11  Ad.  &  E.  805.    An  admission  of  a 
'  document,  as  of  a  certain  date,  will  preclude  the  party  from  calling  for  an  expkmation, 
if  the  date  appears  to  be  written  on  an  erasure  :  Poole  v.  Palmer,  1  Car.  &  M.  69. 

So,  after  the  admission  of  a  deed,  an  objection  to  its  being  received  in  evidence 
on  the  ground  of  an  interlineation,  is  waived :  Freeman  v.  Steggall,  14  Q.B.  202 ; 
19  L.  J.,  Q.B.  18.  So  an  admission  of  a  bill  *  drawn  by  the  pkintiflF  upon,  and  directed 
to  the  defendants  as  A.  &  Co.,  and  accepted  by  B.  for  the  defendants  as  A.  &  Co.,* 
precludes  the  defendants  from  denying  the  authority  of  B.  to  bind  A.  &  Co.  by  such 
acceptance,  and  it  b  not  a  mere  admission  that  he  signed  an  acceptance  purporting 
to  bind  A.  &  Co. :  Wilkes  v.  Hopkins,  1  C.B.  737 ;  and  see  HurU  v.  Wise,  1  F.  &  F. 
445 ;  but  a  party  may,  without  peril  of  costs  in  any  event,  refuse  to  admit  documents 
when  he  is  also  required  to  admit  the  authority  of  the  writer :  Oxford,  6rc.  Ry.  Co. 
V.  Scudamore,  1  H.  &  N.  666.  An  admission  once  made  cannot,  it  would  seem,  be 
withdrawn ;  it  will  bind  the  party,  for  instance,  on  a  new  trial :  Doe  v.  Bird, 
7  C.  &  P.  6. 

A  formal  admission  only  should  be  relied  upon :  Hoi  ford  v.  Hughes,  10  W.R. 
60. 

See  further  upon  the  effect  of  admissions :  Hawk  v.  Freund,  1  F.  &  F.  294 ; 
and  Hills  v.  London  Gas  Light  Co.,  1  F.  &  F.  346. 

The  notice  to  admit  must  be  given  a  reasonable  time  before  the  trial.  The  object 
of  the  notice  necessitates  the  observance  of  this.  A  notice  to  admit  documents, 
the  originals  of  which  were  in  Harwich,  served  on  the  agent  in  London  of  the  defen- 
dant's attorney,  who  lived  in  Harwich,  four  days  before  the  commission  day  at  New- 
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castle,  was  not  considered  a  reasonable  time  before  the  trial,  and  the  Master,  who  C.L.P.  Aot, 
had  disallowed  the  costs  of  proving  the  documents,  was  ordered  to  review  his  taxation ;       fiL  iOfl 
Tynn  v.  BiUingsUy,  3  Dowl.  310. 

In  case  of  reftaial  or  neglect  to  admit,  the  costs,  etc— See  as  to  costs  after 
neglect  to  give  notice,  or  to  admit  upon  notice,  R.  136  {post). 

1 1  A  party  who  proposes  to  adduce  a  document  in  evidence  is  bound,  therefore,  in 
every  case,  m  order  to  entitle  himself  to  the  costs  o£  proving lt*.tO  .give  a  notice  to  admit, ' 

I  that  the  other  party  may  have  an  opportunity  of  admitting  it,  and  thus  saving  cost^ 
'  And  this  rule  applies  to  documents  the  validity  of  which  is  directly  in  issue  :  Spencer  v. 
Baroughy  9  M.  &  W.  425,  where  the  attorney  on  the  other  side,  when  applied  to, 
had  refused  to  admit,  on  the  ground  that  the  document  was  a  forgery. 

The  court  will  rather  enlarge  than  restrict  the  provisions  of  the  section :  per 
Alderson,  B.,  in  Rutter  v.  Chapman,  8  M.  &  W.  388.  So,  where  plaintiff's  attorney 
was  in  possesion  of  a  probate  of  a  will  essential  to  the  defendant's  case,  and  on  being 
called  upon  to  give  an  undertaking  to  produce  it,  refused  to  do  so,  and  the  defendant 
then  warned  him  that  an  exemplification  of  the  will  must  be  procured  at  a  heavy 
expense,  it  was  held  that  the  defendant,  who  obtained  the  verdict,  was  entitled  onlv 
to  the  expense  of  an  ordinary  copy,  as  he  might  have  called  on  the  plaintiff  to  admit 
a  copy :  Goldstone  v.  Tovey,  6  N.C.  274. 

The  costs  of  proving  a  document  which  is  not  admissible  in  evidence  will  not 
be  allowed  :  Phillips  v.  Harris,  1  Car.  &  M.  492  ;  nor  where  the  proof  of  the  documents 
is  not  to  the  satisfaction  of  the  judge :  Doe  d.  Peters  v.  Peters,  1  Car.  &  K.  279. 

Unless  at  the  trial  the  Judge  eeptifles.— As  to  obtaining  the  judge's  certificate, 
see  Day  v.    Vinson,  33  L.J.  Ex.  171. 

The  omission  of  a  notice  to  admit  will  be  excusable,  when  a  saving  of  expense 
will  be  thereby  effected,  as  where  a  party  necessarily  called  to  prove  some  other  part 
of  the  case  can  prove  the  documents.    See  R.  136  (post). 

These  provisions  apply  to  every  document  a  party  means  to  adduce  in  evidence 
and  are  not  confined  to  documents  in  his  custody  or  control ;  Rutter  v.  Chapman, 
8  M.  &  W.  388 ;  in  which  case  the  cost  of  proving  signatures  to  a  petition  for  a  charter 
under  1  Vic.  c.  71,  s.  49,  were  not  allowed,  no  notice  to  admit  having  been  given. 

A  notice  signed  by  the  plaintiff's  attorney,  calling  on  the  defendant  to  admit 
a  paper  to  be  a  copy  of  a  conveyance,  *  made  between  J. P.  of  the  one  part,  and  the 
defendant  of  the  other  part,  original  to  the  possession  of  the  said  defendant,"  is  some 
evidence  for  the  jury  of  the  existence  of  an  executed  conveyance  to  the  effect  men- 
tioned :  Hinkle  &  wife  v.  Schonbein,  (1865)  4  S.C.R.  306. 

Notice  to  admit  not  having  been  given,  costs  of  proving  documents  are  not 
aUowed  in  the  absence  of  the  judge's  certificate  under  this  section :  Levy  v.  Smith, 
(1886)  5  S.C.R.  400. 

106.  An  affidavit  of  the  attorney  in   the  action  or  his  Proof  of 
clerk  of  the  due  signature  of  any  admissions  made  in  pursuance  admissions. 

of  such  notice  and  annexed  to  the  affidavit  shall  be  sufficient  l^^^'  ^°'  ^^' 
evidence  of  such  admissions. 

Any  admlstlont. — The  admission,  if  made,  wiU,  of  course,  be  either  generally  of 
the  documents  mentioned  in  the  notice,  or  of  some  one  or  more  of  them.  The  ad- 
mission may  be  indorsed  on  or  subscribed  to  the  notice. 

Sach  notice. — Care  should  be  taken  in  examining  the  terms  of  the  notice  and 
of  the  admission  sought ;  and  particularly  that  there  be  the  proper  xeserve  of  all 
just  exce£tions_:  Chaplin  v.  Levy,  9  Exch.  ^31 .  ~  " 

Where  a  plaintiff  was  nonsuited  in  consequence  of  the  defendant's  counsel  re- 
fusing to  admit  certain  documents,  which  had  been  agreed  to  be  admitted,  a  new 
trial  was  granted  on  the  ground  of  a  breach  of  good  faith,  with  costs  to  be  paid  by  the 
defendant :  Doe  d.  Tindal  v.  Roe,  5  Dowl.  420. 

107.  An  affidavit  of  the  attorney  in   the  action  or  his  Pro^f  of  notice 
clerk  of  the  service  of  any  notice  to  produce,  in  respect  of  which  )^ ^"7*94* 
notice  to  admit  has  been  given,  and  of  the  time  when  it  was 

served,  with  a  copy  of  such  notice  to  produce  annexed  to  such 
affidavit,  shall  be  sufficient  evidence  of  the  service  of  the  original 
of  such  notice  and  of  the  time  when  it  was  served. 
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(J,£j,p,  Aotf  Notice  to  produce. — An  enumemtion  of  the  cases  in  which  it  is  necessary  to 

a  J  AIT  give  a  notice  to  produce,  forms  a  part  of  the  law  of  evidence ;  as  does  the  statement 
of  the  amount  of  proof  of  possession  by  the  party  who  has  the  original  document 
which  is  required,  in  order  to  make  secondary  evidence  thereof  admissible.  The 
'  object  of  the  notice  is  merely  to  give  the  opposite  party  sufficient  opportunity  to  pro- 
duce the  document  if  he  pleases ;  and  not  that  he  may  be  enabled  to  prepare  evidence 
to  explain,  nullify  or  confirm  it :  Dxvyer  v.  CcUins,  7  Exch.  639  ;  21  L.J.  Ex.  225. 

Form  of  notice. — The  notice  should  be  in  writing,  and  entitled  in  the  cause, 
and  should  specify  the  document  sufficiently  for  the  information  of  the  party  to  whom 
it  is  addressed.  The  words  **  all  and  every  letters  written  by  the  plaintiff  to  the  de- 
fendant, and  relating  to  the  matters  in  dispute  of  the  action,'  were  held  sufficient 
to  let  in  secondary  evidence  of  a  particular  letter  of  which  the  date  is  not  specified : 
Jacob  V.  LeeSf  2  M.  &  Rob.  33  ;  Conybeare  v.  FarrieSf  L.R.  5  Ex.  16 ;  and  *  all  accounts 
relating  to  the  matters  in  question  in  this  cause  *  was  held  sufficient  to  let  in  secondary 
evidence  of  an  account  for  work  done,  which  had  been  delivered  to  the  defendant 
and  admitted  by  him  to  be  correct,  though  no  dates  were  specified  :  Rogers  v.  Con- 
stance, 2  M.  &  R.  179.  Notice  to  produce  a  letter  purporting  to  enclose  an  account 
is  sufficient  notice  to  produce  the  account :  Engall  v.  Druce,  9  W.R.  536. 

When  it  wai  terred. — What  will  constitute  a  sufficient  service  of  notice  is  a 
question  for  the  judge  at  the  trial.  It  should  be  served  on  the  attorney  or  agent : 
Houseman  v.  Roberts,  5  C.  &  P.  394 ;  or  on  the  party  himself :  Hughes  v.  BtM,  8 
Dowl.  315;  and  the  sufficiency  of  the  time  allowed  to  search  for  the  documents, 
the  production  of  which  is  required,  will  generally  depend  on  the  facts  of  each  case. 
It  should  be  given  within  a  reasonable  time  before  the  trial :  George  v.  Thompson, 
4  Dowl.  656  ;  and  the  night  before  the  trial  is  not  generally  a  reasonable  time  :  Atkins 
v.  Meredith,  4  Dowl.  658  ;  though  if  it  were  to  produce  a  document  shown  to  be  in 
the  possession  of  the  attorney,  it  would  be  sufficient :  Lloyd  v.  Mostyn,  2  Dowl.  N.S. 
476  ;  even  if  the  service  is  in  the  evei)ing,  at  the  office  of  the  attorney  :  Leaf  v.  Butt, 
1  Car.  &  M.  451  ;  and  on  one  of  his  clerks,  if  he  has  the  management  of  the  cause : 
Gihbons  V.  Powell,  9  C.  &  P.  634. 

Sufficiency  of  notice. — Three  days'  notice  to  produce  letters  which  had  been  used 
in  a  chancery  suit  six  years  before  the  trial :  Sturge  v.  Buchanan,  10  Ad.  &  E.  598, 
two  days*  notice  to  the  attorney  to  produce  documents,  the  party  himself  being  abroad  : 
Bryan  v.  Wagstaff,  2  C.  &  P.  126,  have  been  held  sufficient.  A  notice  to  produce, 
served  on  the  commission  day,  the  attorney  having  left  his  office  for  the  assizes  : 
George  v.  Thompson,  4  Dowl.  656 ;  a  notice  served  on  the  evening  before  the  trial 
on  the  defendant's  attorney  at  his  residence,  twenty  miles  from  the  place  of  trial, 
where  the  defendant  resi  led  in  the  same  town  with  the  attorney,  but  was  not  at 
home  till  midnight :  Howard  v.  Williams,  9  M.  &  W.  725 ;  a  notice  served  at  the 
office  of  the  attorney  on  a  woman  who  took  care  of  the  chambers,  the  evening  before 
the  trial :  Sims  v.  Kitchen,  5  Esp.  46,  were  all  held  insufficient.  A  notice  to  produce 
served  in  the  assize  town  is,  in  general,  insufficient  :  Foster  v.  Pointer,  9  C.  &  P.  718  : 
and  see  Coombs  v.  Bristol  and  Exeter  Ry.  Co.,  1  F.  &  F.  206. 

Where  a  document  is  in  court  at  the  time  of  the  trial,  a  notice  to  produce  it  then 
is  sufficient :  Divyer  v.  Collins,  7  Ex.  639 ;  21  L.J.  Ex.  225. 

A  document  was  called  for  under  a  notice  to  produce ;  a  document  was  thereupon 
produced,  which  the  other  side  denied  to  be  the  document  called  for ;  Byles,  J.,  held 
that  he  must  decide  that  question,  before  he  admitted  secondary  evidence :  Froude 
v.  Hobbs,  1  F.  &  F.  612. 

It  may  be  obssrved  that  a  notice  to  produce  given  for  one  trial  need  not  be  re- 
peated in  the  case  of  a  new  trial :  Hope  v.  Beadon,  2  L.M.  &  P.  593 ;  21  L.J.  Q.B.  25. 

The  judge  at  the  trial  has  the  exclusive  cognizance  of  determining  whether 
notice  to  prcSuce  is  necessary  or  not :  Port  Jackson  S.S.  Co.  v.  Mayers,  (1888)  9 
N.S.W.R.  470. 


PART  IX. 

Change  of  venue. 


Change  of  108.  In    any    action    or    other    proceeding,    wheresoever 

venue.  pending— 

8.16?*    °*    '  (a)  if  it  appears  that  a  fair  or  unprejudiced  trial  of  any 

issue  cannot  otherwise  be  had  :  or 
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(b)  if  for  any  other  reason  it  appears  expedient  to  the  Court  G.L.P.  Aot, 
so  to  do,  8. 108. 

the  Court  may  change  the  venue  and  direct  the  trial  to  be  had 
in  such  other  district  or  at  such  particular  place  as  the  Court 
thinks  fit,  and  may  for  that  purpose  make  all  such  orders,  and 
(where  the  venue  is  changed  at  the  instance  of  either  party) 
impose  such  terms  and  conditions  as  justice  appears  to  require. 

Under  this  section  the  power  of  changing  the  venue  b  given  to  the  court  only, 
and  "  Court '  under  the  interpretation  section  means  the  Supreme  G>urt  of  New 
South  Wales,  but  acting  under  the  general  power  given  them  by  section  268  {post), 
the  judges  have  made  rules  on  this  question  (RR.  116, 117),  under  which  the  applica- 
tion is  usually  made  to  a  judge  on  summons. 

Applications  under  this  section  and  under  the  rules  made  in  connection  with 
this  section  have  been  made  so  often  and  the  principles  so  thoroughly  thrashed  out 
in  our  own  courts,  that  it  is  thought  necessary  here  only  to  give  references  to  cases 
decided  here. 

In  any  action. — This  is  very  general,  but  ejectment  is  specially  dealt  with  in 
the  next  following  section. 

The  plaintiff,  generally  speaking,  has  a  right  to  lay  his  venue  where  he  thinks 
proper,  and  where  the  plaintiff  has  not  exercised  a  capricious  choice,  the  defendant, 
who  seeks  to  deprive  him  of  an  undoubted  right,  must  show  that  there  will  be  a 
practical  preponderance  of  convenience  in  trying  the  case  in  a  place  other  than  where 
the  plaintiff  has  elected  to  have  it  tried  :  Jacob  v.  Balding,  (1872)  11  S.C.R.  174. 
But  see  Fowler  v.  Kenna,  infra.  In  all  such  applications  the  affidavit  in  support 
should  disclose :  (1)  the  nature  of  the  defence ;  (2)  the  number  of  witnesses  pro 
posed  to  be  called ;  (3)  the  nature  of  the  evidence  they  can  give  (see  a  considered 
ludgment  of  Cohen,  J.,  in  the  case  of  Beirne  v.  Pearse,  (1898)  15  W.N.  53,  where 
he  goes  very  fully  into  the  effect  of  the  English  decisions  on  the  subject.  This 
applies  to  all  applications  for  a  change  of  venue,  whether  made  by  the  defendant 
or  the  plaintiff  :  Dillon  v.  Quinlan,  (1899)  16  W.N.  69. 

A  fair  and  nnprejadieed  trial.— Where  applications  are  either  made  or  ob- 
jected to  on  the  ground  that  the  persons  likely  to  be  chosen  as  jurors  in  the  locality 
m  which  it  is  proposed  to  lay  the  venue  would  in  all  probability  be  prejudiced  in  favor 
of  one  side  or  other,  the  judges  will  not  listen  to  any  such  general  charge,  there  must 
be  some  special  allegation,  supported  by  afhdavit.  Thus  in  an  action  for  malicious 
prosecution,  where  both  the  parties  lived  at  Tarago,  about  20  miles  from  Goulburn, 
an  application  to  change  the  venue  from  Sydney  to  Goulburn  was  objected  to  on 
behalf  of  the  plaintiff,  on  the  ground  that  the  defendant  was  a  grazier  and  that  most 
of  the  jurors  summoned  would  be  graziers.  The  objection  was  overruled,  the  allega- 
tion being  too  general,  and  the  application  granted  :  Hentiessy  v.  Badgery,  (1884) 
1  W.N.  34.  See  also  Commercial  Bank  v.  Gibson  (ibid.)  33 ;  and  Piercy  v.  Baker, 
(1887)  4  W.N.  60. 

An  application  on  this  ground  was  granted  in  the  case  of  Cooper  v.  Rutlier/ord, 
(1887)  4  W.N.  8.  In  that  case  the  venue  had  originally  been  laid  in  Sydney,  but 
had  been  changed  on  the  application  of  the  defendant  to  Bathurst.  The  trial  took 
place  and  resulted  in  a  verdict  for  the  defendant.  This  verdict  was  set  aside  by  the 
Full  G)urt  as  being  demonstrably  wrong,  and  an  application  on  behalf  of  the  plain- 
tiff to  have  the  venue  restored  to  Sydney  granted. 

Fop  any  oth6P  reason. — The  usual  ground  for  making  an  application  of  this 
nature  is  that  the  balance  of  convenience  will  lie  in  having  the  case  tried  in  a  place 
other  than  that  selected  by  the  plaintiff,  and  this  may  be  the  result  of  various  causes. 

In  an  action  for  damage  caused  by  trespass  by  sheep  on  plaintiff's  station  near 
Hillston,  twenty  necessary  witnesses  living  close  to  Hillston,  an  application  to  change 
the  venue  from  Sydney  to  Hay  was  granted  :  Brewer  v.  Whittingham,  (1884)  1  W.N. 
37  ;  but  in  an  action  for  libel  published  in  a  Murrurundi  newspaper,  an  application 
to  change  the  venue  from  Sydney  to  Dubbo,  on  the  ground  that  defendant  and  nine 
necessary  witnesses  lived  at  Coonamble,  was  refused  with  costs  :  Tobin  v.  Grimshaw 
(ibid),  91. 

Unless  for  some  very  strong  reason  the  court,  as  a  rule,  will  grant  applications 
to  send  country  cases,  set  down  for  Sydney,  back  to  the  country,  the  Sydney  cause 
list  being  generally  over-burdened  with  cases.  In  Fowler  v.  Kenna,  (1884)  1  W.N. 
15,  Windeyer,  J.,  in  granting  such  an  application  said  :  *  If  country  attorneys  will 
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(J,Ii^p,  J|.ct,  persist  in  bringing  their  cases  down  to  Sydney,  application  to  send  them  back  will 
fiL  lOfi        ^  granted  wi3i  costs.*    This  case  was  followed  in  (yDonoghne  v.  Oliphant,  (1901) 

O.  IVQ.         jg    ^  j^     jj^ 

Delay.— An  application  to  transfer  the  venue  from  Maitland  to  Tamworth 
on  the  ground  that  defendant  and  his  witnesses  resided  only  25  miles  from  Tamworth, 
but  140  miles  from  Maitland,  was  refused,  as  it  would  delay  the  trial  for  six  months  : 
Shanahan  v.  Cohen,  (1884)  1  W.N.  53. 

In  Browfi  and  another  v.  The  Commissioner  for  Railuxiys,  (1886)  3  W.N.  40, 
an  application  to  change  the  venue  from  Maitland  to  Sydney,  on  the  ground  that 
the  case  would  last  a  long  time  was  refused,  the  balance  of  convenience  being  in  favour 
of  trying  it  at  Maitland,  where  all  the  witnesses  lived. 

Change  of  venue  from  Sydney  to  Maitland  was  refused  in  an  action  for  libel 
by  an  M.L.A.,  where  the  circumstances  demanded  the  fullest  publicity  :  Griffith  v. 
Johnson,  (1902)  19  W.N.  225. 

Penal  actions. — In  penal  actions  the  Crown  has  not  the  prerogative  of  laying 
the  venue  where  it  pleases :  Attorney  General  v.  Hamilton,  (1894)  10  W.N.  195. 

View. — The  fact  that  a  view  would  assist  the  jury  in  the  determination  of  the 
issues  is  a  ground  for  changing  the  venue  :  Budge  v.  Britten,  (1902)  18  W.N.  240. 

Time  for  applioation.— The  application  is  usually  made  after  issue  joined. 
It  may  be  made  too  late,  as  after  notice  of  trial  under  s.  Ill  :  Dillon  v.  Quinlan, 
(1899)  16  W.N.  69 ;  or  where,  under  the  circumstances,  great  delay  would  be 
caused  :  Shanahan  v.  Cohen  (supra)  ;  or  where  time  to  plead  has  been  given  on  the 
usual  terms  :  see  Gibbs  v.  Kellett,  (1883)  T.T.R.  147. 

Costs. — Ordinarily  costs  of  the  application,  if  granted,  are  costs  in  the  cause, 
as  in  Budge  v.  Britten  (supra) ;  but  the  order  is  made  with  costs  where  the  venue  is 
regarded  as  originally  wrongly  laid,  as  in  Fowler  v.  Kenna  (supra).  If  plaintiff  applies 
he  may  be  ordered  to  pay  costs :  Bourke  v.  Tindale,  (1884)  1  W.N.  38. 

Changeof  109.  The  Court  or  a  Judge  may,  on  the  application  of 

JS"mem.  either  party  to  an  action  of  ejectment,  order  that  the  trial  shall 
17  Vic  No.  21,  take  place  in  any  district  other  than  that  in  which  the  venue  is 
8.  133.  Isiid,  and  such  order  being  suggested  on  the  record  the  trial  may 

be  had  accordingly. 

Action  of  ejectment. — The  principle  upon  which  the  venue  in  actions  of  eject- 
ment is  laid  is  practically  the  same  as  that  in  all  other  actions.  The  venue  in  actions 
of  ejectment  is  not  local,  and,  therefore,  it  resolves  itself  into  a  question  of  the  balance 
of  convenience :  Bank  of  N.S.W.  v.  Coman,  (1892),  9  W.N.  69.  See  also  Beirne 
V.  Pearse,  (1898)  15  W.N.  53. 


PART  X. 
Countermand  of  trial  or  default  in  proceeding  thereto. 

Rule  for  costs  of  HO.  A  rulc  for  costs  of  the  day  for  not  proceeding  to 

the  day.  |.j.J2^|  pursuant  to  notice,  or  not  countermanding  in  sufficient  time, 

Ibid.  s.  89.        j^^y  ^^  drawn  up  on  affidavit  without  motion. 
A  rale  for  coiU  of  the  day.— See  R.  123  (post). 

*  Costs  6f  the  day  *  are  the  same  as  those  which  are  j)aid  on  a  withdrawal  of 
the  record  :  Walker  v.  Lane,  3  Dowl.  504 ;  and  if  the  cause  has  been  made  a  remanet 
from  one  sittings  to  another,  the  "  costs  "  are  the  *  costs  of  the  day  *  of  the  second 
sittings  when  the  default  took  place  :  Brett  v.  Stone,  1  D.  &  L.  140. 

Payment  of  the  costs. — Payment  of  the  costs  may  be  enforced  by  execution  upon 
the  Master's  allocatur,  under  the  Judgment  Creditors  Remedies  Act,  1901,  s.  3  (post) : 
Hodgson  V.  Paterson,  2  Dowl.  N.S.  129.  Formerly  the  payment  of  the  costs  of  the 
day  would  not  be  made  a  condition  precedent  to  further  proceedings,  unless  under 
peculiar  circumstances ;  as  where  the  plaintiff  was  a  pauper,  and  resident  out  of 
the  jurisdiction  :  Cross  v.  Port  of  London  Insurance  Co.,  6  D.  &  L.  250 ;  18  L.J.  Q.B.  2; 
see  R.  362  [post). 
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Excuse  for  not  going  to  trial. — This  section  does  not  *  give  costs,"  it  merely  regu-  C.L.P.  Aot^ 
ktes  the  mode  of  obtaining  them.    The  costs  are  not  given,  as  a  matter  of  course.       S*  110. 
The  plaintiff  may  have  reasonable  excuse  for  not  proceeding  to  trial :  Pdl  v.  Linnell, 
L.R.  3   C.P.  441,  443,  per  Bovill,  C.J.    The  rule  is,  however,  of  course,  so  that  if 
the  plaintiff  has  any  good  excuse  for  not  having  gone  to  trial,  he  must  move  the  court 
to  discharge  the  rule.    A  proposal  to  refer,  made  after  the  commission  day,  vnH  be 

no  excuse :  Eaton  v.  Shuckburgh,  2  Dowl.  624.    In  one  case  :  Mullins  v.  ,  6 

Taunt.  88,  he  was  considered  justified  in  withdrawing  the  record,  on  the  ground 
that  the  jury  was  prejudiced.  In  another  case,  an  accident  to  a  material  witness 
was  held  a  sufficient  excuse  for  not  trying  :  Ogle  v.  Mo/fatt,  Barnes,  133 ;  and  the 
necessary  absence  of  a  material  witness  has  been  held  a  good  excuse  for  not  going 
to  trial :  E.  Union  Ry.  Co.  v.  Symonds,  4  Exch.  502.  In  another  case  the  plaintiff 
withdrew  the  record  on  account  of  the  absence  of  a  witness,  on  being  told  that  the 
cause  might  be  re-entered  for  trial  before  twelve  o'clock  ;  the  defendant  then  entered 
a  ne  recipiatur,  and  on  the  witness  appearing,  the  plaintiff  offered  to  try,  but  the 
defendant  refused  to  consent ;  the  court  refused  the  defendant  the  costs  of  the  day  : 
Pope  v.  Fleming,  5  Exch.  249.  The  death  of  one  of  two  defendants  is  good  excuse 
for  not  trying,  if  no  suggestion  of  the  death  has  been  entered  on  the  record  :  Pell 
V.  Linnell  (supra).  Qucere  whether  the  bankruptcy  of  the  plaintiff  will  be  considered 
an  excuse  for  not  trying,  as  it  was  formerly  a  reason  for  discharging  a  rule  for  judg- 
ment as  in  a  case  of  a  nonsuit,  or  entering  a  stet  processus.  See  further  as  to  excuse 
for  withdrawing  record  :  Greenway  v.  Holmes,  2  C.L.R.  745. 

So  also  it  has  been  held  in  our  own  courts,  that  the  fact  of  the  defendant  being  in 
gaol  is  not  a  sufficient  excuse  for  postponing  the  trial  of  a  civil  action :  Fowler  v. 
Kenna,  (1884)  1  W.N.  129. 

In  Lucas  v.  Meagher,  (1896)  13  W.N.  67,  where  the  plaintiff,  who  intended  to 
appear  in  person,  was  absent  when  the  case  was  called  on,  owing  to  its  coming  on 
unexpectedly,  the  court  allowed  the  plaintiff's  father  to  apply  for  an  adjournment, 
and  granted  it  on  the  father's  undertaking  to  pay  the  costs  of  the  day. 

A  defendant  is  not  entitled  to  costs  of  the  day  when  the  cause  was  struck  out 
owing  to  the  absence  ol  both  parties  :  Morgan  v.  Fernyhough,  1 1  Exch.  205 ;  25  L.J. 
Ex.  52,  or  owing  to  the  defendant,  although  present,  having  neglected  to  have  the 
jury  sworn  and  to  claim  a  nonsuit :  Leech  v.  Gibson,  10  W.lC  3M,  Ex.,  H.T.  1862  : 
Smith  V.  Marshall,  33  L.J.  Q.B.  332,  even  though  the  plaintiff  was  under  terms  to 
try  :  Warne  v.  Hill,  7  C.B.,  N.S.  726  ;  29  L.  J.  C.P.  201.  All  objections  to  the  allow- 
ance of  these  costs  should  be  taken  before  the  prothonotary  upon  the  taxation,  and 
not  reserved  sub  silentio  for  a  subsequent  application  to  the  court :  Rainforth  v. 
Hamer,  3  C.L.R.  298. 

A  defendant  is  not  entitled  to  costs  of  the  day,  under  this  section,  when  the  plain- 
tiff has  been  prevented  from  proceeding  to  trial  by  an  order  changing  the  venue, 
even  when  the  order  is  made  on  the  plaintiff's  application  :  Hooper  v.  Barnett,  22 
W.R.  575. 

Qucere  :  Whether  it  is  necessary  to  make  an  order  of  a  judge,  trying  issues,  direct- 
ing payment  of  the  costs  of  the  day  by  the  plaintiff,  a  rule  of  court  in  order  to  enforce 
it  by  attachment :  Rawnsley  v.  The  Municipality  of  Hay,  (1880)  1  N.S.W.R.  346. 

Special  circumstances  may  entitle  a  defendant  to  the  costs  of  instructions  for 
brief,  drawing  and  copy,  although  no  notice  of  trial  has  been  given :  Shepherd  v. 
St.  Baker,  (1881)  2  N.S.W.R.  129. 

The  plaintiff  in  an  action  where  there  is  an  attorney  on  the  record  cannot  give 
notice  of  trial  in  person :  Keitor  v.  Ponder,  (1886)  2  W.N.  112. 

On  affldaYit. — It  is  sufficient  if  the  affidavit  show  a  default  in  not  proceeding 
to  trial  pursuant  to  notice  and  not  countermanding  in  due  time,  and  it  need  not 
show  that  costs  have  actually  been  incurred  by  the  defendant :  Powell  v.  James, 
12  M.  &  W.  100. 

m.  (1)  Where  any  issue  is  ioined  in  any  action,  and  the  ^^°<^<^»"k.    .«. 

\    '       're  1  t'*^  !•  1  '     ^  f  where    plainuff 

plaintin  neglects  to  bring  such  issue  on  to  be  tried  according  to  neglects  to 
the  practice  for  the  time  being  of  the  Court,  whether  the  plaintiff  ^!^  X^  ^"^ 
in  the  meantime  has  given  notice  of  trial  or  not,  the  defendant  ^*^- 
may  give  twenty  days*  notice  to  the  plaintiff  to  bring  the  issue  \!^^^'  ^°  ^^' 
on  tc  be  tried  at  the  sittings  or  assizes,  as  the  case  may  be,  next 
after   the  expiration  of  the   notice. 
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CX.P.  Act,  (2)  If  the  plaintiff  afterwards  neglects  to  give  notice 

8.  m.  of  trial  for  such  sittings  or  assizes,  or  to  proceed  to  trial  in  pur- 
suance of  the  said  notice  given  by  the  defendant,  the  defendant 
may  suggest  on  the  record  that  the  plaintiff  has  failed  to  pro- 
ceed to  trial  although  duly  required  so  to  do  (which  suggestion 
shall  not  be  traversable  but  only  be  subject  to  be  set  aside  if  un- 
true), and  may  sign  judgment  for  his  costs. 

(3)  Provided  that  the  Court  or  a  Judge  may  extend 
the  time  for  proceeding  to  trial  with  or  without  terms. 

Wher^  any  issue  is  Joined. — Issue  must  have  been  joined,  but  the  issue  need 
not  have  been  delivered :  Heath  v.  Boxall,  7  Dowl.  16.  Issue  must  be  joined  as  to 
all  the  defendants  who  plead,  if  there  be  several :  Jackson  v.  Uiting,  2  Dowl.  N.S. 
543  ;  at  least,  as  to  those  who  are  alive  ;  for  if  one  or  more  of  several  defendants  die, 
their  deaths  must  be  suggested  :  Pinkus  v.  Sturch,  5  C.B.  474. 

And  the  plaintiff  neglects.— As  to  setting  a  case  down  for  trial,  see  RR.  99, 
et  seq.  {post). 

When  the  plaintiff  must  proceed. — The  time  from  which  the  plaintiff's  delay 
will  commence  running  will  not  begin  till  the  last  issue  is  joined,  if  there  are  several : 
Crowther  v.  Duke,  7  Scott,  409.  If  there  are  issues  in  law,  the  plaintiff  is  not  bound 
to  go  to  trial  until  these  issues  are  determined  :  Chrisp  v.  Attwell,  I  L.M.  &  P.  454, 
unless  otherwise  ordered  under  s.  89.  If  the  plaintiff's  proceedings  have  been  stayed 
by  an  injunction,  he  is  bound  to  go  on  as  soon  as  the  injunction  is  dissolved  :  Dobson 
V.  Brocklebank,  7  Exch.  316 ;  21  L.J.  Ex.  96.  This  section  applies  where  plaintiff 
has  proceedings  pending  at  law  and  in  equity,  and  elects  to  proceed  in  equity  :  Morti- 
more  v.  Soares,  1  E.  &  E.  399 ;  28  L.J.  Q.B.  133. 

Neglect  of  plaintiff. — Where  a  plaintiff  has  proceeded  at  law  and  in  equity, 
and  has  elected  to  proceed  in  equity  after  issue  joined  in  the  action,  the  defendant 
may,  under  this  section,  give  notice  to  the  plaintiff  to  bring  the  issue  on  to  be  tried  : 
and  if  the  plaintiff  neglects  to  do  so,  the  defendant  may  enter  a  suggestion  on  the 
record  and  sign  judgment  for  his  costs  :  Mortimore  v.  Soares,  1  E.  &  £.  399 ;  28  L.J. 
Q.B.  133. 

Where  the  defendant  had  applied  at  chambers  to  put  off  the  trial,  and  the  hearing 
had  been  postponed,  so  that  the  commission  day  was  close  at  hand,  it  was  considered 
that  the  plaintiff  was  justified  in  countermanding ;  and  that  there  was  no  neglect 
on  his  part :  Rendell  v.  Bailey,  2  Dowl.  113.  So  if  the  plaintiff  countermands  his 
notice  of  trial,  or  does  not  proceed  to  trial,  at  defendant's  request,  there  is  no  neglect 
on  his  part :  Jenkins  v.  Charity,  2  Dowl.  197 ;  Doe  d.  Steppins  v.  Lord,  2  Dowl.  419. 
So  there  is  no  neglect  of  the  plaintiff  if  the  defendant  in  any  way  consents  to  the 
delay :  Grey  v.  Hutchings,  3  Dowl.  414,  as  by  negotiating  for  a  settlement :  Alford 
v.  Fellows,  9  Dowl.  326. 

The  section  applies,  although  there  has  been  an  abortive  trial :  Cofien  v.  Amos, 
(1885)  6  N.S.W.R.  184;  2  W.N.  17. 

The  defendant  may  give  twenty  days*  notice.— The  notice  is  now  eight  days 
instead  of  twenty,  but  where  the  plaintiff,  or  any  plaintiff,  if  there  be  more  than  one, 
resides  above  100  miles  from  Sydney,  txjuelve  days ;  where  above  200  miles,  sixteen 
days:  R.  12^  {post). 

Sn^estion. — The  suggestion  to  be  entered  by  the  defendant  under  this  section 
cannot  be  entered  while  the  record  is  imperfect,  as  if  the  plaintiff  has  died  since  default 
made  in  going  to  trial.  In  such  case  a  suggestion  of  the  death  must  be  first  entered  : 
Larchin  v.  Buckle,  1  L.M.  &  P.  740.  So  if  any  of  several  defendants  have  died  since 
the  writ  issued,  the  record  must  show  the  issue  had  been  completely  joined  at  the 
time  of  the  plaintiff's  default :  Pinkus  v.  Sturch,  5  C.B.  474. 

And  may  sign  Judgment  for  his  costs.— On  the  1 1th  May  the  defendant  gave 
the  plaintiff  eight  days  notice  to  proceed  under  this  section.  On  the  25th  of  May, 
the  plaintiff  not  having  set  the  case  down  for  trial,  the  defendant  signed  judgment. 
The  sittings  next  after  the  expiration  of  the  notice  began  on  the  5th  of  June.  Held, 
that  judgment  was  signed  too  soon,  as  the  plaintiff  could  set  the  case  down  at  the 
June  sittings:  N.S.W.  Mining  Bank  v.  Argles,  (1893)  9  W.N.  172';  and  see  also  Sunny 
Comer  SUver  Mining  Co.  v.  Morgan,  (1884)  1  W.N.  91. 

In  Herbert  v.  Municipal  District  of  Manly,  (1900)  21  N.S.W.R.  373;  17  W.N. 
197,  the  plaintiff  having  neglected  to  bring  the  issue  on  to  be  tried,  the  defendants 
on  the  16th  June,  gave  the  plaintiff  notice  under  this  section  to  proceed  to  trial  at 
the  next  sittings  (Aug.-Sept.).    The  plaintiff  gave  notice  of  trial  for  the  last  day  of 
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the  sittings.    On  that  day  the  case  was  not  on  the  list  and  was  a  remanet.    The  de-  C.L.P,  Aoty 
fendants  Uien  entered  a  suggestion  that  the  plaintiff  had  neglected  to  proceed  to  trial  in       8*  1 1 1 
pursuance  of  the  notice,  and  signed  judgment.    Hddf  wslI  judgment  must  be  set 
aside.     The  plaintiff  complied  with  the  notice  so  long  as  he  gave  notice  of  trial  for 
any  day  during  the  sittings. 

Judgment  of  turn  pros,  was  set  aside  on  terms  where  there  was  a  defect  in  the 
notice  to  proceed  to  trial,  the  words,  *  at  the  sittings  *  being  omitted :  Murray  v. 
Fowler,  (1889)  6  W.N.  1. 

PpoTided  that  the  court  or  a  Judge  may  extend  the  time.— The  plaintiff 
may  apply  for  an  extension  of  the  time  after  notice,  but  before  the  suggestion  is 
entered  by  the  defendant ;  and  this  is  the  better  course  :  Farthing  v.  Castles,  22  L.  J. 
Q.B.  167,  B.C.  A  judge  has  a  discretionary  power  to  extend  the  time  even  though 
the  application  be  made  for  that  purpose  after  the  twenty  days  have  expired  :  Nosotti 
V.  Hudson,  L.R.  3  C.P.  293,  but  in  a  case  where  the  suggestion  had  been  entered 
and  judgment  signed  by  the  defendant,  Martin,  B.,  declined  to  exercise  the  power  : 
Horner  v.  Spencer,  1  F.  &  F.  412. 

And  it  has  been  decided  in  our  own  courts  that  the  court  or  a  judge  has  no  power 
to  extend  the  time  for  proceeding  to  trial  under  this  section  after  the  time  so  limited 
by  the  notice  has  expired :  Lazarus  v.  Meagher,  (1886)  2  W.N.  106. 

Where  the  defendant  has  given  the  plaintiff  notice  under  this  section  to  proceed 
to  trial,  the  time  for  so  proceeding  will  not  be  extended  where  the  defendant  has 
had  the  action  hanging  over  his  head  for  a  long  time  through  the  plaintiff's  negli- 
gence :  Blackwood  v.  Nelson,  (1886)  3  W.N.  33. 

In  Ellis  V.  South  British  Insurance  Co.,  (1891)  8  W.N.  22,  the  plaintiff  had  leave 
to  appeal  to  the  Privy  Council  from  an  order  granting  a  new  trial ;  the  defendants 
to  be  at  liberty  to  proceed  upon  the  order  app«iled  from  on  giving  security.  Held, 
that  without  giving  such  security  the  defendants  could  not  give  the  plaintiff  notice 
to  proceed  to  the  second  trial. 

It  may  be  difficult  to  apply  this  section,  when  the  venue  has  been  changed  after 
issue  joined,  and  {semble)  an  application  by  the  plaintiff  for  a  change  of  venue  is  too 
late  after  notice  by  the  defendant  to  bring  the  case  to  trial  under  this  section  :  Dillon 
V.  QuirUan,  (1899)  16  W.N.  69. 

As  to  the  mode  of  proceeding  if  the  plaintiff  becomes  bankrupt,  see  Bankruptcy 
Act,  1898,  s.  10  (7). 


PART  XI. 

Proceedings  at  the  trial. 

112.  The  Court  or  Judge  may  at  the  trial  of  any  action  Adiournment. 
where  they  or  he  may  deem  it  right  for  the  purposes  of  justice  20  vk.  No.  31, 
order  an  adjournment  for  such  time,  and  subject  to  such  terms  *•  ^' 
and  conditions  as  to  costs  and  otherwise,  as  the  Court  or  Judge 
thinks  fit. 

A  new  trial  may  be  granted  where  one  party  is  taken  whoUy  by  surprise  by  his 
adversary's  case :  Roberts  v.  Holmes,  2  C.L.R.  726.  So  a  deficiency  in  proof  may 
occur ;  and  if  it  occur  from  other  causes  than  the  negligence  of  the  party  on  whose 
part  the  failure  arises,  in  getting  up  his  proof,  an  adjournment  may  be  allowed. 
A  postponement  was  formerly  granted :  Thompson  v.  Lewis,  2  C.L.R.  707,  when  a 
necessary  witness  was  absent,  if  it  was  applied  for  on  proper  affidavits,  before  the 
trial  began.  Such  a  "  deficiency  in  proof  *  it  would  seem  is  now  a  good  ground  for 
an  application  for  an  adjournment. 

Where  a  party  hesitated  at  the  trial  to  consent  to  a  reference  of  all  matters  in 
difference,  Willes,  J.,  intimated  that  unless  the  necessary  consent  was  given  he  would 
adjourn  the  trial  cl  the  cause  until  the  next  assizes :  Jones  v.  Beaumont,  1  F.  &  F. 
336. 

The  circumstances  in,  and  the  terms  upon,  which  an  adjournment  may  be  granted 
are  in  the  discretion  of  a  judge. 

To  whom  made. — By  R.  112  (post),  applications  to  remove  a  cause  from  any 
cause  list,  or  to  postpone  the  trial  of  a  cause  are  to  be  made  to  a  judge  in  chambers. 
In  Cox  V.  Cox,  (1893)  9  W.N.  184,  an  application  to  the  court  was  dismissed  with 
costs,  on  the  grounds  that  it  should  have  been  made  in  chambers. 
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C.L.P.  Aoty  Grounds. — By  the  same  R.  112,  where  the  ground  is  the  absence  of  a  witness, 

&•  112.       ^cre  must  be  an  affidavit  stating  the  matters  which  he  is  expected  to  prove. 

By  plaintiff. — An  application  by  plaintiff  for  a  postponement  to  other  sittings 
is  usually  unnecessary,  as  he  may  have  the  eflfect  of  such  an  application  by  with- 
drawing the  record ;  though  in  Griffin  v.  Thompson,  (1884)  1  W.N.  71,  application 
of  a  plaintiff  was  granted,  payment  of  costs  being  made  a  conditional  precedent, 
and  an  application  to  vary  the  latter  portion  of  the  order  was  refused. 

In  Goldsbrough  v.  MacMahon,  (1887)  3  W.N.  119,  application  to  postpone  the 
hearing  of  a  new  trial  motion  till  after  the  prosecution  of  certain  witnesses,  was  re- 
fused, the  court  saying  it  would  be  a  dangerous  precedent  to  postpone  civil  proceed- 
ings on  such  a  ground. 

For  the  general  practice  see  Chitty's  Archbold,  1488  et  seq. 

Costs. — The  costs  are  in  the  discretion  of  the  judge :  see  Griffin  v.  Thompson, 
1  W.N.  71. 


Addresses  by 
counsel. 


113.  In  every  action  the  defendant's  counsel  may  reserve 
20  Vic  N    31  ^^^  address  to  the  jury,  if  he  thinks  fit  so  to  do,  until  the  close  of 
s.  68*^'    °'     '  the  evidence  for  the  defendant,  and  the  right  to  reply  shall  be 
the  same  as  at  present. 


Addresses  by 
counsel. 

Ibid.  s.  60. 


114.  When  the  address  to  the  jury  on  the  part  of  the 
defendant  is  reserved  as  aforesaid,  the  evidence  in  reply,  if  any, 
on  the  part  of  the  plaintiff  must  be  given  before  such  address. 


Addresse 
counsel. 


b7 


Ibid,  s.  60: 


118.  Where  the  counsel  for  the  defendant  begins,  the 
counsel  for  the  plaintiff  may  reserve  his  address  to  the  jury  in 
like  manner  and  subject  to  the  same  conditions  as  hereinbefore 
provided  with  respect  to  the  counsel  for  the  defendant. 

As  to  the  right  to  begin,  see  R.  146  {post). 

The  order  of  beginning  has  been  decided  to  be  a  matter  for  the  disposal  of  the 
judge  at  Nisi  Prim ;  and  an  incorrect  ruling  as  to  the  proper  party  to  begin  is  no 
ground  for  a  new  trial,  unless  the  ruling  *  did  clear  and  manifest  wrong  * :  Brandford 
V.  Freeman,  6  Exch.  734 ;  see  also  Ashby  v.  Bates,  15  M.  &  W.  589 ;  and  Doe  d.  Bather 
V.  Brayne,  5  C.B.  655. 

The  right  to  begin  ordinarily  accompanies  the  onus  probandi.    Ei  incumbit 

Ctio  qui  dicit,  non  qui  negat :  and  the  rule  commonly  given  is  that  that  side  shall 
which  would  be  entitl^  to  a  verdict  if  no  evidence  were  given  on  either  side  : 
Amos  y.  Hughes,  1  M.  &  Rob.  464 ;  Saward  v.  Leggatt,  7  C.  &  P.  613 ;  Geach  v.  Ingall, 
14  M.  &  W.  95 ;  Leete  v.  Gresham  Insurance  Co.,  15  Jur.  1161 ;  and  in  all  cases  where 
the  plaintiff  may  recover  damages  of  unascertained  amount,  he  is,  notwithstanding 
the  proof  of  the  issues  may  rest  upon  the  defendant,  entitled  to  begin,  in  strict  accord- 
ance with  this  principle :  Mercer  v.  Whall,  5  Q.B.  447,  461 ;  thus,  in  an  action  for 
negligence  where  the  only  plea  was  one  of  accord  and  satisfaction,  the  plaintiff  was 
held,  by  Martin,  B.,  to  be  entitled  to  begin  :  Pim  v.  E,  Counties  Ry.  Co.,  2  F.  &  F.  133. 
The  whole  of  plaintiff's  demand,  as  shown  by  his  particulars,  being  admitted  by  de- 
fendant, defendant  begins :  Mossman  v.  A.S.N.  Co.,  (1873)  12  S.C.R.  63. 

The  most  general  criterion,  however,  that  can  be  given  as  to  the  right  to  begin 
,  collected  from  all  the  cases  on  the  subject,  is  that  *  he  begins  who,  in  the  absence  of 

proof  on  either  side,  would  substantially  fail  in  the  action.*  This  rule  includes  those 
\  actions  for  unliquidated  damages  noticed  above,  in  which  the  plaintiff  must  give  some 
*  evidence  in  order  to  get  substantial  damages,  although  he  would,  if  no  evidence  were 

given  on  either  side,  be  entitled  to  a  verdict  for  a  nominal  amount,  for  such  verdict 

would  be  a  substantial  failure.    See  45  Law  Times,  pp.  196,  219,  on  The  right  to 

begin. 

See  A.J.S.  Bank  v.  Bank  of  N.Z.,  (1890)  6  W.N.  172  ;  Moore  v.  Petersen,  (1879) 
2  S.C.R.,  N.S.  Ill,  where  it  was  held  that  plaintiff  in  an  action  against  several 
defendants  has  the  right  to  begin,  although  as  to  one  of  the  defendants  he  might 
dot  have  had  that  right  on  the  pleadings  of  that  defendant  alone. 
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H6.  (1)  In  all  cases  oi  variance  between  the  proof  and  the  GX.P.  Act, 
record  on  the  trial  of  any  action,  the  Court  or  Judge  or  Circuit      j8.  H6. 
Court,  instead  of  causing  the  record  of  document  on  which  such  variances 
trial  is  proceeding  to  be  amended  at  such  trial,  may  direct  the  between  proof 
jury  to  find  the  fact  or  facts  according  to  the  evidence.  Tvic^No   9 

(2)  Such  finding  shall  thereupon  be  stated  on  the  »•  ^• 
said  record  or  document,  and,  notwithstanding  the  finding  on  the 
issue  or  issues  joined,  the  Court  shall  thereafter,  if  it  appears  to 
the  Court  that  the  variance  was  immaterial  to  the  merits  of  the 
case  and  such  as  could  not  have  prejudiced  the  opposite  party  in 
the  conduct  of  the  action  or  defence,  give  judgment  according  to 
the   right  and  justice  of  the  case. 

Section  260  (post)  gives  the  court  or  a  judge  or  any  Circuit  Court  power  to  amend 
*  all  defects  and  errors  in  any  proceeding  in  civil  causes  "  at  all  times,  and  it  goes  on 
to  enact  that  "  all  such  amendments  as  are  necessary  for  the  purpose  of  determining 
in  the  existing  suit  the  real  question  in  controversy  between  the  parties,  shall  be  so 
made.*  So  that  the  procedure  under  the  above  section,  if  not  entirely  superseded, 
would  be  very  seldom  used. 


PART  XII. 
Remitting  issues  and  inquiries  to  subordinate  tribunals. 
117.  Where,  in  any  action,  the  claim  endorsed  on  the 

.„^:4.  Order   for    trial 

writ in  District 

(a)  does   not   exceed   two   hundred   pounds  :   or  ^°"7;   ^,    ,^ 

^  /  ...  r  i  22  Vic.  No.  18, 

(Jbi)  though   it  originally  exceeded  two  hundred  pounds,   is  9  ^s. 

reduced  by  payment  into  Court  or  an  admitted  set-off  or  ^^^'^^  ^^-  ^' 
otherwise  to  a  sum  not  exceeding  two  hundred  pounds,  ** 
a  Judge  may,  on  the  application  of  either  party  after  issue  joined 
or  after  any  interlocutory  judgment,  if  he  thinks  the  action 
proper  to  be  tried  in  a  District  Court,  on  such  terms  as  he  thinks 
fit,  order  that  the  action  be  tried  in  any  District  Court  which  he 
shall  name. 

In  any  action. — The  words  in  the  corresponding  English  section  are  '  anv  action 
of  contract.*  It  has  been  held  that  the  words  of  our  Act  are  sufficiently  large  to 
include  actions  of  contract,  where  the  demand  is  unliquidated,  and  actions  of  tort : 
WeUs  V.  Delaney,  (1887)  3  W.N.  120. 

The  claim  «  «  «  does  not  exceed  two  hnndred  poondg.— See  Cook  v.  Duncan, 
(1887)  4  W.N.  16,  where  an  application  under  this  section  was  refused,  as  the  claim 
together  with  the  interest  would  exceed  £200. 

A  Judge  *  »  *  may  order. — If  the  application  is  made  for  purposes  of  delay, 
it  will  not  be  granted ;  see  Father  v.  Nowland,  (1884)  1  W.N.  80. 

If  he  thinks  the  action  proper  to  be  tried  in  a  District  Court.— Subject 
to  the  provisos  mentioned  in  the  section,  and  if  the  application  is  not  made  from  some 
improper  motive,  such  as  delay:  Heininger  v.  Reed,  Q903)  20  W.N.  31;  the  only 
condition  necessary  in  order  that  the  order  may  be  made,  is  that  the  judge  should  be 
satisfied  that  the  action  is  one  proper  to  be  tried  in  the  District  Court.  So  an  appli- 
cation, under  this  section,  although  incidentally  involving  a  change  of  venue,  need  not 
be  supported  by  affidavits  stating  the  number  of  witnesses,  and  the  nature  of  their 
evidence:  Dang  Chee  v.  Shee  Huey,  (1900)  16  W.N.  153;  and  see  Dav  v.  M'Coy, 
(1885)1  W.N.  113. 

On  such  terms  as  he  thinlcs  fit. — An  order  removing  a  cause  from  the  Supreme 
Court  to  the  District  Court  is  not  bad  for  ordering  the  cause  to  be  tried  "  at  the  present 
sittings*  of  the  District  Court.  Such  an  order  does  not  control  the  discretion  of 
the  District  Court  judge  in  fixing  a  day  for  the  trial  of  the  cause  :  Dickson  v.  Eyles, 
(1880)  1  N.S.W.R.  203. 

C.L.P.A.       6  r^         J 
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C.L.P.  Act,         It  was  hdd  in  Norton  v.  Ricketson,  (1893)  14  N.S.W.R.  343 ;  9  W.N.  183 ;  10 
8.  1 17        W.N.  43,  that  on  an  application  to  remit  a  Supreme  G)urt  action  to  the  District  Court, 
a  judge  cannot,  as  against  the  respondent,  order  that  the  cause  is  to  be  tried  without 
a  jury,  though  {semble)  such  a  term  may  be  imposed  on  the  applicant. 

Any  Digtrict  Court.— See  Keys  v.  Hindmarsh,  (1892)  9  W.N.  26. 

Appeal. — No  appeal  lies  to  the  court  from  an  order  made  under  this  section 
by  a  judge.  Where  a  statute  gives  a  power  to  be  exercised  by  a  judge,  and  not  by 
a  judge  or  the  court,  the  power  so  given  must  be  exercised  by  the  judge  only,  the 
court  has  no  jurisdiction  either  to  exercise  the  power  in  the  first  instance,  or  to  in- 
terfere by  appeal  with  the  order  made  by  the  judge,  unless  such  appeal  is  expressly 
given:  Ex  parte  Jones,  (1874)  12  S.C.R.  284 ;  but  see  Norton  v.  Ricketson  (supra), 
where,  a  judge  having  made  an  order  under  the  section,  which  he  had  no  power  to 
make,  an  appeal  lay,  and  the  order  was  varied. 

u^CTd^"*'  118.  The  plaintiff  shall  thereupon  lodge  such  order  and 

22'^vic.  No.  18  ^^^  issue  or  the  writ  for  the  assessment  of  damages  with  the 
«.  98.'  '  registrar  of  such  District  Court,  and  the  Judge  of  such  District 

Court  shall  appoint  a  day  for  the  hearing  of  the  action,  notice 
whereof  shall  be  sent  by  such  registrar  to  both  parties  or  their 
attorneys  in  the  manner  directed  by  the  rules  regulating  practice 
in  the  District  Courts. 

Though  no  time  is  fixed  for  notice  of  trial  of  a  Supreme  Court  issue  in  the  Dis- 
trict Court,  the  plaintiff  must  give  notice  a  reasonable  time  before  the  intended  day 
of  trial. 

Where,  therefore,  a  plaintiff  gave  notice  on  a  Thursday,  after  the  time  fixed  for 
demanding  a  jury,  that  the  trial  would  take  place  on  the  following  Saturday,  and 
the  defendant  did  not  appear,  the  court  set  aside  a  verdict  for  the  plaintiff  and  granted 
a  new  trial:  Oliver  v.  Sheppard,  (1877)  Knox.  515. 

Qucere :  Whether  the  notice  of  trial  should  be  sealed  (ibidj. 

When  an  order  for  the  trial  of  a  Supreme  Court  issue  in  a  District  Court  has 
been  obtained  on  the  application  of  the  defendant,  the  plaintiff  has  the  carriage  of 
the  order,  and  it  is  his  duty,  within  a  reasonable  time,  to  lodge  the  order,  or  a  copy, 
with  the  Registrar  of  the  District  Court  (ihid). 

A  District  Court  judge  trying  an  issue  in  the  Supreme  Court,  sent  down  to  the 
District  Court  under  a  Judge's  order,  has  power  to  find  a  verdict,  under  section  39  of 
this  Act,  against  one  of  several  defendants  jointly  sued.  If  the  verdict  be  found  for 
the  plaintiff  against  one  defendant  simply,  the  Supreme  Court  can  amend  the  judg- 
ment signed  upon  such  verdict  by  entering  judgment  for  the  other  defendants : 
Bray  v.  Taylor,  (1877)  Knox  201. 

A  judge  of  the  District  Court  has  exactly  the  same  powers  as  a  judge  of  the 
Supreme  Court  when  trying  a  Supreme  Court  issue  {ihid). 

Certificate  of  119.  After  such  hearing  such  registrar  shall  certify  the 

[Sdimeiu***       result  to  the  prothonotary  of  the  Court,  and  judgment  in  accord- 
thereon  ance  with  such  certificate  may  be  signed  in  the  Court. 

Upon  a  motion  on  notice  to  set  aside  a  nonsuit  at  the  trial  of  a  Supreme  Court 
issue  in  the  District  Court,  the  notice  being  given  after  the  time  for  filing  a  memoran- 
dum had  expired.  Held,  that  the  proper  course  was  to  file  a  memorandum  and  apply 
for  a  rule  nisi  in  the  first  instance,  as  in  the  case  of  a  trial  in  the  Supreme  Court : 
Moscrop  V.  Jacobs,  (1877)  Knox  324;  and  see  Levois  v.  McCafferty,  (1878)  1  S.C.R., 
N.S.  265. 

The  plaintiff  sued  the  defendant  in  the  Supreme  Court,  and  after  issue  joined, 
an  order  was  made  by  consent  under  this  section,  that  the  case  be  tried  in  the  District 
Court.  The  plaintiff,  when  the  case  was  caUed  on,  was  absent  from  the  court, 
and  did  not  appear.  The  District  Court  Registrar  gave  a  certificate  that  the  case 
*  has  been  hearc'  «n  this  court  on  this  day,  and  the  result  was  as  follows : — Struck 
out,  as  plaintiff's  witnesses  did  not  appear  when  case  called  on.*  The  defendant 
signed  judgment  as  of  nonsuit  in  the  Supreme  Court.  A  summons  was  taken  out 
in  chambers  to  set  aside  the  judgment.  Held,  that  the  striking  out  of  the  case  for 
want  of  witnesses  did  not  amount  to  a  nonsuit ;  judgment,  thereiore,  set  aside  without 
costs:  Taylor  v.  McCulloch,  (1892)  9  W.N.  11. 


Ibid, 
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On  taxing  the  costs  where  an  issue  has  been  sent  to  the  District  Court,  under  C.L.P.  Aot, 
these  sections,  the  prothonotary  has  the  same  power  of  increasing  counsel's  fee  as       S   119 
a  District  Court  judge  has  in  a  District  Court  case ;  but  the  District  Court  judge  has 
no  such  power  in  trymg  a  Supreme  Court  issue :  Robinson  v.  Hatlewood,  (1889)  6  W.N. 
16. 

120.  (1)  Where  in  any  action  brought  in  respect  of  any  Re-commcncp- 
trespass  to  land  the  defendant  by  his  pleas,  has  admitted  the  S^a^  action 
plaintifif's  title  to  and  possession  of  the  land  alleged  to  have  been  g^^^^J^^^^ 
trespassed  upon,  the  plaintiff  may  begin  his  action  de  mmo  for  not  tiue  and 
more  than  two  hundred  pounds  in  the  nearest  District  Court  of  JS^iSd"  '^" 
the  districTTh  which  the  alleged  trespasses  have  been  committed,  47Vic  No.  7, 
which  commencement  of  action  in  the  District  Court  shall  operate  *•  ^' 

as  a  stay  of  proceedings  in  the  Supreme  Court  action. 

(2)  In  such  District  Court  action  the  parties  shall 
be  bound  by  their  pleadings  in  the  Supreme  Court  action. 

(3)  All  the  costs  incurred  in  the  Supreme  Court 
action  up  to  such  admission  shall  be  costs  in  the  cause  to  abide 
the  event  of  the  trial  in  the  District  Court. 

(4)  In. any  5;nrh  artinn  continued  by  the  plaintiff  in 
the  Supreme  Court  after  such  admission,  the  plaintiff^  if  his 
verdict  does  not  exceed  two  hundred  pounds,  shall  recover  only 
the  same  costs  as  he  would  have  recovered  in  the  District  Court. 

See  on  this  section  the  note  on  Costs,  s.  261  (post). 

121.  (1)  By  leave  of  a  Judge  there  may  be  issued  out  of  Writs  of  inquiry 
the  Court  at  the  instance  of  either  plaintiff  or  defendant —         ^l.^"*l* 

^  4  Vic.  No.  22, 

{a)  a  writ  of  inquiry  in  any  case  where  breaches  have  been  **  ^\ 

suggested   under   the  statute  in   such   case   made   and  \^^l^'  ^'''  ^^' 
provided  ;  or  isvic.No.s. 

(b)  a  writ  of  inquiry  or  writ  of  trial  in  any  other  case  where  20  vie.  No  s 
the  debt,  damages,  or  sum  sought  to  be  recovered  does  s.  2.   ' 
not  in  fact  exceed  one  hundred  pounds  (notwithstanding 
any  higher  amount  or  sum  inserted  in  the  declaration), 
and  where  the  Judge  is  satisfied  that  no  difficult  question 
of  law  or  fact  will  arise, 
directed  to  a  commissioner  of  the  Court,  or  the  chairman  of  a 
Court  of  Quarter  Sessions,   or   a  barrister  or  attorney. 

(2)  The  word  commissioner  hereinafter  in  this  Part 
of  this  Act  means  the  person  to  whom  such  writ  is  so  directed. 

See  as  to  the  English  practice  on  writs  of  inquiry  before  the  Sheriff,  Chitt)r's 
Archbold,  996  et  seq ;  see  RR.  148,  149  {post). 

122.  Such  writ  shall  be  issued  under  such  Rules  of  Court  Rules  of  Court, 
as  may  be  made  for  the  determination  of  such  matters  in  manner  4  Vic:  no.  22, 
most  conducive  to  the  advantage  of  suitors  and  to  the  avoiding  **  ^^' 

of  expense  and  delay. 

See  RR.  148,  149  (post). 

123.  (1)  Every  such   inquiry  or  trial  shall   be  by  such  ^Sm?^o^r°" 
commissioner  and  two  assessors  to  be  named  and  summoned  by  g'vi"  nTo' 
him  from  among  the  class  of  special  jurors  residing  within  ten  s.  20.''  °'  ' 
miles  of  the  place  where  the  inquiry  or  trial  is  to  be  had.  l^  ]o/  ^'''  ^' 

Digitized  by  VjOOQIC 


84  Writs  of  Inquiry  and  Trial, 

G.L.P.  Aot,  (2)  Every  such  commissioner  shall  for  the  purposes 

8. 123.      of  such  writ  have  the  same  powers  as  at  the  time  of  the  passing 
Powers  of         ^^  ^^^  ^^^  tenth  Victoria  number  ten  were  had  or  might  have 
Commissioner,    been  cxercised  in  England  by  the  sheriff  to  whom  a  writ  of  trial 
10  Vic.  No.  10.  was  directed  by  one  of  Her  Majesty's  Courts  or  Judges  at  West- 
minster. 

Verdict.  124.  The  verdict  of  such  commissioner  and  assessors  or  of 

s  20  *  ^^'  ^'     ^^^  majority  of  them  shall  be  of  the  like  force  as  the  verdict  of  a 
jury  at  m'st  prius, 

notL™cJ^*cvi^^  ^  128.  The  commissioner  shall  return  to  the  Court  the  writ 

dence,  &c.        with  an  indorsement  of  the  verdict  thereon,  and  his  notes  of  the 

10  Vic.  No.  10,  evidence  on  such  inquir}^  or  trial,  and  the  Court  or  a  Judge  may 

permit  any  amendment  of  the  said  indorsement  in  accordance 

with  such  notes  and  not  being  repugnant  to  the  verdict  but  so  as 

to  give  effect  to  the  same. 


Judgment  and  j[26.  On  the  retum  of  such  writ  the  party  succeeding 

TvicNo  9  ^*^y  ^^^  ^^^  costs  and  sign  judgment  and  issue  execution  forth- 
s.  20."     *   '    with  unless — 

(a)  the  commissioner  certifies  to  the  Court  that  in  his 
opinion  an  opportunity  should  be  afforded  to  the  un- 
successful party  to  move  for  a  new  trial  or  inquiry  (as 
the   case   may  be) ;   or 

(b)  a  Judge  stays  judgment  or  execution  therein. 

ver^ct  &c^^  ^^'^'  ^^)  Where  justice  appears  to  have  been  done  by  such 

10^ Vic!  No.  10,  verdict  on  the  merits,  the  same  shall  not  in  any  case  be  set  aside 
s.  17.  '  '  or  impeached  for  any  mere  omission  to  find  any  issue  or  for  any 

technical  defect  or  error  whatsoever. 

(2)  Where  any  application  is  made  to  the  Court  or  a 
Judge  either  to  set  aside  such  verdict  or  to  amend  the  indorse- 
ment thereof  on  the  writ,  such  reasonable  terms  may  be  imposed 
on  the  parties  and  such  order  made  respecting  the  costs  as  the 
Court  or  Judge  thinks  fit. 

Commissioner's  128.  (1)  The  commissioner's  fee  for  executing  a  writ  of 

fcM.  ***^**^'^^  inquiry  or  of  trial  shall  be  two  guineas,  which  shall  include  the 
Ibid.  s.  16.  charge  for  summoning  assessors  and  returning  the  writ  duly 
15  Vic.  No.  3.     indorsed. 

(2)  Each  assessor  shall  be  entitled  to  a  fee  of  ten 
shillings  as  compensation  for  his  attendance  on  any  such  inquiry 
or  trial. 

(3)  The  commissioner's  and  asses.sors*  fee  shall  be 
allowed  as  costs  in   the  cause. 

dam'i''^Vs° before  ^^''  ^^^  ^^  ^^^  action  in  which  it  appears  to  the  Court 

thrpf^tho-  °"  or  a  Judge  after  judgment  by  default  that  the  amount  of  damages 

"""^v*   \         sought  to  be  recovered  by  the  plaintiff  is  substantially  a  matter 

s.^86.**^'  *  "'  ^^'  of  calculation,  it  shall  not  be  necessary  to  issue  a  writ  of  inquiry 

but  the  Court  or  a  Judge  may  direct  that  the  amount  for  which 

final  judgment  is  to  be  signed  shall  be  ascertained  by  the  pro- 

thonotary  of  the  Court. 
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(2)  The  attendance  of  witnesses  and  the  production  C.L.P.  Act, 
of  documents  before  the  prothonotary  may  be  compelled   by      8. 129. 
subpoena  in   the  same  manner  as  before  a  jury  upon  a  writ  of 
inquiry. 

(3)  The  prothonotary  may  adjourn  the  inquiry  from 
time  to  time  as  occasion  requires. 

(4)  The  prothonotary  shall  indorse  upon  the  rule  or 
order  for  referring  the  amount  of  damages  to  him,  the  amount 
found  by  him,  and  shall  deliver  the  rule  or  order  with  such  in- 
dorsement to  the  plaintiff,  and  such  and  the  like  proceedings 
may  thereupon  be  had  as  to  taxation  of  costs,  signing  judgment 
and  otherwise,  as  upon  the  finding  of  a  jury  upon  a  writ  of 
inquiry. 

Ppothonotary— In  the  corresponding  section  in  the  English  Act,  the  reference 
is  to  •  one  of  the  masters  of  the  court,'  and  in  England  it  ^-as  formerly  the  practice 
to  refer  to  the  master  the  computation  of  the  amount  for  which  final  judgment  was 
to  be  signed  in  actions  on  bills  of  exchange,  promissory  notes  and  cheques  ;  in  actions 
on  awards,  in  actions  of  covenant  for  rent,  or  for  mortgage  money,  or  for  the  arrears 
of  an  annuity.  The  cases  arc  collected  in  a  note  to  Hddipp  v.  Otway, 2  Wms.  Sauiid. 
107  (2). 

In  these  actions,  and  in  actions  of  a  like  nature,  the  writ  may  now,  when  the 
defendant  is  within  the  jurisdiction,  be  specially  indorsed,  under  s.  24  (atiie),  upon 
which  no  inquiry  is  needed. 

If  the  defendant  resides  out  of  the  jurisdiction,  there  must  always  be  an  inquiry  t 
ss.    18,   19  (ante). 

The  amoimt  of  damAget  •  •  «  is  gubgtantiallv  a  matter  of  oalcolation.— 
Under  the  old  practice  in  England,  a  reference  to  the  Master  was  not  ordered  where 
the  action  was  for  an  uncertain  sum,  and  not  a  mere  matter  of  figures ;  as  on  a  foreign 
judgment :  Messin  v.  Lord  Massareency  4  T.R.  493 ;  on  a  bill  of  exchange  for  foreign 
money  :  Maunsell  v.  Lord  Massareene,  5  T.R.  87 ;  or  on  a  bottomry  bond :  Palin 
V.  Nicholson,  Tidd.  589 ;  on  a  covenant  to  indeipnify,  where  it  was  open  to  the  jury 
to  inquire  into  questions  of  collateral  satisfaction  of  the  plaintiff's  claims  :  Denison  v. 
Mair,  14  East,  622  ;  in  an  action  on  a  judgment,  interest  being  claimed  as  damages, 
when  the  jury  (before  the  1  &  2  Vic.  c.  110,  s.  17)  were  left  to  consider  whether  any 
and  what  damages  should  be  given  :  Nelson  v.  Sheridan,  8  T.R.  395 ;  and  in  an  action 
for  railway  calls,  where  the  reference  to  the  Master  was  refused,  and  the  case  left  to 
the  jury  by  Williams,  J.,  on  the  ground  that  the  matter  was  too  involved  and 
intricate :  Chelthenham  Ry.  Co.  v.  Fry,  7  Dowl.  616. 

In  an  action  on  a  foreign  judgment,  or  on  a  foreign  bill  of  exchange,  the  damages 
are  now  held  to  be  *  substantially  a  matter  of  calculation.*  And  if  Uie  defendant  is 
within  the  jurisdiction,  the  writ  may  in  such  cases  be  specially  indorsed  under  s.  24 
{ante).  In  an  action  on  a  covenant,  the  propriety  of  an  inquiry  may  depend  on  the 
nature,  of  the  covenant.  The  damages  in  an  action  for  railway  calls  would  seem  to 
be  substantially  a  matter  of  calculation  ;  and  the  reason  assigned  in  the  report  of  the 
case  above  referred  to,  for  leaving  the  inquiry  to  a  jury  instead  of  to  the  Master^  is 
not  very  satisfactory'; 

The  prothonotary's  certificate  of  the  amount  of  damages  must  be  filed  before 
final  judgment  can  be  signed,  R.  171  {post). 

For  the  practice  under  this  section,  see  Chitty*s  Archbold>  994  et  seq.  The 
order  wiD  be  made  on  summons;  and  the  order  and  notice  of  the  prothonotary's 
appointment  for  the  hearing  must  be  served  in  reasonable  time. 


PART  XIII. 
Judgment  and  execution.  judga.».by 

130.  In  actions  where  the  plaintiff  seeks  to  recover  a  debt  n^^'dJtid'dp- 
or  liquidated  demand  in  money,  judgment  by  default  shall  be  ""'"*'»  '^*'- 
final  i'g^*'- *'»•  "■ 
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C.L.P.  Aot,  Judgment  by  default  ihall  be  final.— Judgment  by  default  may  be  signed 
S*  180.  ^"  non-appearance  of  the  defendant,  when  the  writ  is  specially  indorsed,  s.  25  (ante), 
and  after  declaration,  for  want  of  a  plea,  when  the  writ  has  not  been  so  indorsed, 
s.  26  (ante). 

The  term  judgment  by  default  includes  judgment  by  nil  dicit,  as  after  appearance 
for  want  of  a  plea,  rejoinder,  etc. :  s.  73  (ante),  and  R.  57  (post). 

This  section  does  not  apply  to  actions  of  debts  within  the  8  and  9  Will.  3  c.  11: 
see  8.  132  (post). 

As  to  setting  aside  a  judgment  on  an  affidavit  of  merits,  see  s.  25,  n.  (ante). 

In  Beard  v.  Donaldson  &  another  (1893),  9  W.N.  102,  the  judge  in  chambers  allowed 
two  final  judgments,  signed  on  different  days,  each  against  a  separate  defendant,  to 
stand,  the  point  taken  being  that  the  earlier  judgment  should  have  been  interlocutory 
only.  In  the  same  case  it  was  held  that  there  cannot  be  an  interlocutory  taxation 
of  the  costs  of  some  of  the  issues  in  an  action  in  which  the  plaintiff  has  succeeded 
until  aU  have  been  disposed  of :  see  also  Canty  v.  Gyll,  4  M.  &  G.  907. 

A  final  judgment  in  an  action  may  be  signed  for  the  amount  recovered,  although 
costs  are  not  taxed,  and  the  amount  of  costs  is  left  blank  :  Martin  v.  Fletcher,  (1898) 
14  W.N.  158. 

Where  there  are  two  counts  in  a  declaration  to  recover  liquidated  demands, 
and  a  plea  is  pleaded  to  one  and  not  to  the  other,  final  judgment  may  be  signed 
as  to  the  latter,  but  the  plaintiff  cannot  proceed  to  taxation  as  to  it  until  the  case 
is  finally  disposed  of  :  Booker  v.  McMahon  and  another,  (1898)  15  W.N.  2  and.94. 

Where  the  amount  sought  to  be  recovered  is  unliquidated,  interlocutory  judgment 
will  be  signed,  and  either  an  inquiry  had  under  s.  129  (ante),  or  the  case  set  down 
for  assessment  of  damages,  in  the  same  way  as  it  is  set  down  for  trial :  R.  4  (d)  post. 

m^^'^^lmmds  ^^^*  ^^  ^^^  actions  where  the  plaintiff  recovers  a  sum  of 

without  disUnc-  money,  the  amount  to  which  he  is  eAtitled  may  be  awarded  to 
ddbt^T*"  him  by  the  judgment  generally,  without  any  distinction  being 
damages.  therein  made  as  to  whether  such  sum  is  recovered  by  way  of  a 

s.'^sy!"'  ^°'  "•  debt  or  damages. 


Saving  as  to  cer-  182.  Nothing  in   this   Act  contained  shall   in   any  way 

jun  grojisions  ^f^^^^  ^^^    provisions  of    the  Imperial  Act    eighth  and  ninth 
wm.  in.  c.  11.  William  the  Third,  chapter  eleven,  intituled  "  An  Act  for  the 
Ibid.  s.  88.        better  preventing  frivolous  and  vexatious  suits"  as  to  the  assign- 
ment or  suggestion  of  breaches,  or  as  to  judgment  for  a  penalty 
as  a  security  for  damages  in  respect  of  further  breaches. 

See  Roberts  v.  Marriott,  21  Car.  II ;  2  Wms.  Saund.  187  (2)  et  seq. 

For  the  provisions  of  8  and  9  Wm.  Ill,  c.  11,  see  BuUen  &  Leake,  3rd  ed.  p.  115. 

^i*m^"nt°^  133.  It  shall  not  be  necessary  before  issuing  execution 

^ib^Tr\^.  up^ri  any  judgment  under  the  authority  of  this  Act  to  enter  the 
proceedings  upon  any  roll,  but  an  incipitur  thereof  may  be  made 
upon  paper  shortly  describing  the  nature  of  the  judgment,  and 
judgment  may  thereupon  be  signed,  and  costs  taxed  and  execution 
issued  : 

Provided  nevertheless  that  the  proceedings  may  be  entered 
upon  the  roll  whenever  the  same  may  become  necessary  for  the 
purpose  of  evidence  or  of  an  appeal. 

To  enter  the  proceedings.— See  as  to  entering  proceedings,  RR.  173, 174  (post), 
and  note  to  s.  156  (post)  as  to  entry  of  judgment  after  death  of  a  party  after 
verdict. 

In  Martin  and  another  v.  Fletcher,  (1898)  14  W.N.  158,  the  plaintiffs  recovered 
a  verdict,  and  eight  days  having  elapsed,  signed  judgment  by  filing  an  incipitur 
in  the  usual  form,  containing  the  amount  of  the  verdict,  but  leaving  the  amount  of 
*  costs  as  taxed  *  blank.  Held,  that  the  judgmeht  so  signed  precluded  the  defendant 
from  afterwards  moving  in  chambers  for  a  stay  of  execution,  pending  an  application 
for  a  new  trial,  and  (semble)  such  a  judgment  is  final :  see  R.  174  (post). 

Costs  taxed.— See  as  to  taxing  costs,  RR.  408,  et  seq.  (post). 
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181.  A  plaintiff  or  defendant  having  obtained    a  verdict  C.L.P.  Act, 
may  issue  execution  in  the  time  prescribed,  unless  the  Court  or  a     8.  IM. 
Judge  orders  execution  to  issue  at  an  earlier  or  later  period  with  Execution  after 
or  without  terms.  trui. 

Execution  may  issue  forthwith  on  signing  final  judgment,  R.  182 ;  and  final  J'^**^"  ^^'  ^^ 
judgment  may  be  signed  after  verdict,  as  prescribed,   RR.  169,  170  (post). 

In  reckoning  the  time  within  which  judgment  can  be  signed  after  verdict,  the 
days  between  the  Thursday  before  and  the  Wednesday  after  Easter  day  must  be  in- 
cluded :  Cox  V.  Bath  (No.  1),  1893,  9  W.N.  169 ;  but  see  Cox  v.  Bath  (No.  2),  9  W.N. 
170,  and  R.  401  (post). 

Unlets  the  oonrt  or  a  jadge  orders  exeeation  to  iuue  at  an  earlier  or 
later  period,  etc.— As  to  speedy  execution  and  stay  of  proceedings,  see  R.  188  (post). 

Speedy  execution. — When  a  judge  at  cham^rs  or  the  court  is  asked  to  grant 
early  execution,  it  is  necessary  to  show  facts  justifying  such  an  application.  If  they 
appear  in  evidence  upon  the  trial,  and  the  application  is  made  there  and  then,  no 
affidavit  is  necessary ;  but*  otherwise,  an  affidavit  \s  required  :  Ruddich  v.  Simmons, 
1  M.  &  Rob.  184;  Gervas  v.  Burtchley  Xibid)  150,  and  see  R.  188. 

Under  the  same  practice  in  England  speedy  execution  was  generally  understood 
to  be  in  four  days. 

Immediate  execution. — Where  a  certificate,  however,  is  granted  for  immediate 
execution,  notice  of  taxation  of  costs  may  be  riven  on  the  day  of  trial  for  the  following 
day,  and  on  that  day  judgment  may  be  signed  and  execution  issued :  Alexander 
V.  WUliams,  4  D.  &  L.  132. 

Stay  of  execotion. — No  application  to  stay  execution  need  be  made  if  a  point 
is  reserved  for  the  court  or  leave  is  given  to  move  to  enter  a  nonsuit  or  verdict.  The 
terms  (if  any)  on  which  execution  will  be  stayed  are  in  the  discretion  of  the  judge 
making  the  order. 

When  execution  may  issue. — Final  judgment  being  signed,  the  power  of  the  judge 
is  at  an  end ;  and  execution  follows  according  to  the  terms  of  the  order,  which  the 
judge  has  no  power  afterwards  to  alter  :  Lander  v.  Gordon,  7  M.  &  W.  218.  Where 
the  judge  grants  a  certificate  for  speedy  execution,  the  plaintiff  should  issue  one  writ 
of  execution  for  the  amount  of  the  verdict  and  costs :  Smith  v.  Dickenson,  5  Q.B. 
602. 

Final  judgment  must  he  signed. — Final  judgment  must  be  signed  in  all  cases 
before  execution  can  be  issued :  Colburn  v.  Hall,  5  Dowl.  534. 

The  application  for  a  stay  of  execution  should,  as  a  general  rule,  be  made  to  the 
judge  who  tried  the  case. 

Where  the  defendant  in  an  action  for  malicious  prosecution,  applied  for  a  stay 
of  execution  pending  a  motion  for  a  new  trial,  but  the  application  was  made  some- 
what late,  and  not  to  the  judge  who  tried  the  case,  execution  was  stayed,  but  only 
on  the  terras  that  the  defendant  paid  into  court,  or  found  security  for  the  amount 
of  the  verdict  and  costs :  Whittaker  v.  Spies,  (1894)  10  W.N.  121. 

After  judgment  has  been  signed  application  for  a  stay  is  too  late :  Martin  v. 
FUtch^,  14  W.N.  158. 

The  court  will  not  as  a  general  rule  suspend  execution  pending  an  appeal  to  the 
Privy  Council :  Cameron  v.  Hay,  (1862)  1  S.C.R.  7  ;  and  the  fact  that  the  court  itself 
is  divided  in  opim'on  is  not  of  itself  sufficient  to  take  the  case  out  of  the  general 
rule,  where  the  appellant  has  caused  delay  by  not  prosecuting  an  appeal  against  a 
prior  judgment  in  the  case  :  Byrnes  v.  Williams,  (ibid.)  p.  9 ;  but  see  Privy  Council, 
post. 

Stay  of  execution  having  been  granted  ex  parte  after  the  trial  (and  after  judgment 
signed),  the  order  was  set  aside  as  made  contrary  to  the  Rule  (188)  :  A.J.S.  Bank  v. 
Proud  foot,  (1885)  2  W.  N.  24  ;  and  as  to  stay  after  judgment,  see  Martin  v.  Fletcher 
(supra). 

In  Blaxland  v.  Grattan,  (1886)  3  W.N.  5,  it  was  held  that  the  irregularity  of 
execution  having  issued  in  eight  days  instead  of  sixteen,  was  waived  as  the  defendant's 
attorney  had  attended  at  the  taxation  of  costs. 

In  an  action  in  the  Supreme  Court  to  recover  £14  14s.  7d.,  the  defendant 
pleaded,  except  as  to  £9  14s.  7d.,  payment.  Plaintiff,  thereupon,  entered  a  noUe 
prosequi  as  to  £5,  signed  judgment  for  £9  14s.  7d.,  and  obtained  a  certificate  of 
costs.  Immediately  upon  obtaining  the  certificate  he  issued  execution.  The  cer- 
tificate was  subsequently  set  aside,  whereupon  the  plaintiff  issued  execution  on  the 
original  judgment,  and  on  defendants  seeking  to  have  this  execution  set  aside,  it 
was  held,  that  the  plaintiff  was  entitled  to  issue  execution  immediately  for  the  amount 
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CtL.P.  Act,  of  the  judgment  without  costs,    and  as  tJie  judge's  order,  setting  aside  the  certifi- 
fi^  134.       caXtf  was  not  niade  a  rule  of  court,  the  plaintiff  was  not  bound  to  deduct  the  costs 
awarded  to  the  defendant  under  that  order,  from  his  judgment.     Defendant's  sum- 
mons to  set  aside  the  execution  dismissed  with  costs :  Ibbotson  v.  Hudson,  (1888) 
4  W.N.  154. 

Execution  in  ejectment  is  regulated  by  ss.  228.  229  {post), 

wtSulSn  ^  ^^^'  ^^   every   case   of   execution   the   party   entitled    to 

1 7^10.°  No.  21  execution  may  levy  the  poundage  fees  and  expenses  of  the  execu- 
s.  9«.  '  tion  over  and  above  the  sum  recovered. 

This  section  would  seem  to  apply  even  though  under  s.  267  (^^0  the  party 
issuing  execution  is  not  entitled  to  costs :  Armitage  v.  Jessop,  L.R.  2  C.P.  12. 

The  sheriff's  fees  are  now  reguMted  by  the  Sheriff  Act,  1900  (post). 

The  sheriff  is  not  entitled  to  poundage  where  there  has  been  no  levy,  as  when 
the  money  is  paid  :  Graham  v.  Grill,  2  M.  &  S.  296  ;  Nash  v.  Dickenson,  L.R.  2  C.P. 
252  ;  or  tendered  :  Cdls  v.  Coatee,  11  Ad.  &  E.  826 ;  or  where  the  levy  is  only  colour- 
able :  Brun  v.  Hutchinson,  2  D.  &  L.  43^;  But  see  Bissicks  v.  Bath  Colliery  Co.,  36 
L.T.N.S.  800 ;  46  L.J.Q.B.  611 ;  2  Ex.  D.  469  ;  affirmed  on  appeal,  38  L.T.N.S.  163, 
where  Nash  v.  Dickenson  was  not  followed.  See  also  In  re  Sly,  (1890)  11  N.S.W.R. 
39 ;  6  W.N.  146,  where  a  writ  of  /i.  fa.  was  lodged  endorsed  to  levy  on  the  lands, 
goods,  etc.,  of  L. ;  the  sheriff  went .  into  possession  and  shortly  afterwards  was 
instructed  to  withdraw,  no  sale  having  been  effected,  and  there  being  no  compromise. 
The  sheriff  claimed  poundage  fees,  but  the  attorney  refused  to  pay  them  on  the  ground 
that  no  money  was  received  under  the  writ.  The  Court,  following  Mortimer  v. 
(^^C'ggf  3  C.P.D.  216,  held  that  in  order  to  entitle  the  sheriff  to  poundage,  there  must 
be  something  more  than  seizure,  and  that  as  in  this  case  the  execution  creditor  had 
derived  no  benefit  from  the  seizure,  the  sheriff  was  clearly  not  entitled  to  poundage. 
He  is  entitled  to  |K>undage  on  the  whole  proceeds  of  the  sale  where  a  portion  is  paid 
over  to  the  landlord  for  rent :  Davies  v.  Edmonds,  12  M.  &  W.  31  ;  1  D.  &  L.  395. 

The  costs  of  an  abortive  fi.  fa.  cannot  be  levied  under  a  subsequent  ca.  sa.  :  Salis- 
bury, Marquis  of  v.  Ray,  8  C.B.,  N.S.  193;  29  L.J.C.P.  225. 

The  sheriff  may  be  compelled  to  return  the  writ,  and  after  he  has  returned  it, 
either  party  may  compel  the  sheriff,  by  a  judge's  order,  to  deliver  particulars  of  the 
manner  in  which  he  has  disposed  of  the  proceeds  of  the  execution ;  see  hereon  Levi 
V.  Hale,  29  L.J.C.P.  127.  The  sheriff's  expenses  may  be  taxed  and  assessed  on  a 
judge's  order  :  see  R.  371  {post). 

The  prothonotary  has  no  power  to  tax  the  fees  charged  by  the  sheriff,  where  the 
fees  are  those  which  the  sheriff  is  entitled  to  charge  under  50  Vic.  No.  31  (now  the 
Sheriff  Act,  1900)  :  Gardiner  v.  Orr,  (1894)  15  N.S.W.R.  115;  10  W.N.  193;  though 
the  prothonotary  might  tax  in  respect  of  expenses  other  than  fees  {ibid). 

The  sheriff  can  by  summary  application  to  the  Court  call  on  the  attorney  in  the 
cause  to  pay  the  fees  and  expenses  of  execution  :  In  re  Mitchell,  (1889)  10  N.S.W.R. 
Ill ;  5  W.N.  129 ;  In  re  Mimna,  (1896)  13  W.N.  25. 

ExccuUonin  186.  (1)  When  the  action  has  been  brought  to  recover 

^^c^^^li        specific  goods,  and  the  plaintiff  has  claimed  a  return  of  such  goods 
specific  goods,     or  their  value  and  damages  for  their  detention,  and  has  recovered  a 
jhid.  8. 97.       verdict  and  judgment  in  such  action,  the  sheriff  may,  if  so  required 
by  the  plaintiff,  demand  and  seize  the  specific  goods  claimed  if 
they  can  be  found  by  him,  and  deliver  them  to  the  plaintiff. 

(2)  If  the  sheriff  does  not  find  and  seize  the  said 
goods,  the  Court  or  a  Judge,  on  the  application  of  the  plaintiff, 
may  order  the  actual  return  thereof,  and  enforce  such  order  by 
process  of  attachment. 

(3)  If  such  application  is  refused,  or  if  such  order  is 
not  obeyed,  the  plaintiff  may  by  leave  of  a  Judge  procure  a  separate 
writ  of  fieri  facias  to  be  issued  for  the  value  of  the  goods,  without 
prejudice  to  his  right  to  issue  execution  either  before  or  after 
or  concurrently  therewith  for  his  costs  of  suit  and  the  damages 
awarded  for  the  detention  of  the  goods. 

See  s.  70,  and  Sch.  II.,  Form  No.  10,  Chitt/s  Archbold,  710. 
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187.  A  writ  of  execution  if  unexecuted  shall  not  remain  6.L.P.  Aot, 
in  force  for  more  than  one  year  from  the  teste  of  such  writ  unless      S.  187. 
renewed  in  the  manner  hereinafter  provided.  w^^,  ^  ^^cu- 

As  to  the  sheriff's  duty  on  the  execution  of  writs,  see  RR.  364,  et  seq.,  post ;  and  i{ffor*<^  fOTone 
Hunt  V.  Hooper,  1  D.  &  L.  626 ;  where  the  cases  are  collected ;  White  v.  Prebble,  22  year  only  unless 
L.  J.C.P.  1 15  ;  and  Levi  v.  Hale,  29  L.  J.C.P.  127  ;  and  as  to  endorsement  of  address  of  renewed, 
defendant,  ChUders  v.  Woder,  2  E.  &  E.  287 ;  29  L.J.Q.B.  129.  17  Vic.  No.  21. 

Unlets  renewed. — As  to  the  renewal  of  writs  and  the  calculation  of  the  time 
for  renewal,  see  note  to  s.  12,  ante. 

188.  (1)  Such  writ  may  at  any  time  before  its  expiration  ^^<=***- 
be  renewed  by  the  party  issuing  it  for  one  year  from  the  date  of  ^**'' 
such  renewal,  and  so  on  from  time  to  time  during  the  continuance 

of  the  renewed  writ,  either  by  being  marked  by  the  prothonotary 
with  the  date  of  the  day,  month,  and  year  of  such  renewal,  or  by 
such  party  giving  a  written  notice  of  renewal  to  the  sheriff  signed 
by  the  party  or  his  attorney,  and  countersigned  by  the  protho- 
notary. 

(2)  A  writ  of  execution  so  renewed  shall  have  effect 
and  be  entitled  to  priority  according  to  the  time  of  the  original 
delivery  thereof. 
See  R.  183  (post). 

189.  The  production  of  a  writ  of  execution  purporting  to  ^'''**^^  ®' 
be  so  marked,  or  of  the  notice  renewing  the  same  purporting  to  ^^\  ^g 
be  so  countersigned,  showing  the  same  to  have  been  renewed 
according  to  this  Act,  shall  be  sufficient  evidence  of  its  having 

been  so  renewed. 

Snffloient  eTldenee* — This  means  prima  facie  evidence  :  Barraclough  v.  Green- 
hough,  L.R.  2  Q.B.  612 ;  and  Fisher  v.  Cox,  16  L.T.N.S.  397. 


PART  XIV. 

Interest  and  damages  in  the  nature  of  interest. 

140.  Upon  all  debts  or  sums  certain  recovered  in  any  interest  to  u 
action,  the  jury  on  the  trial  of  any  issue  or  assessment  of  any  li^^jJJJI^^^^t 
damages  may,  if  they  think  fit,  allow  interest  to  the  creditor  at  6  vie.  No.  9, 
a  rate  not  exceeding  eight  per  centum  or  (in  respect  of  any  bill  ••  ^• 
of  exchange  or  promissory  note)  at  a  rate  not  exceeding  twelve 
per  centum  per  annum — 

(a)  from  the  time  when  such  debt  or  sum  was  payable  (if 
payable  by  virtue  of  some  written  instrument,  and  at  a 
date  or  time  certain) ;  or 

(b)  if  payable  otherwise,  then  from  the  time  when  demand 
of  payment  has  been  made  in  writing  giving  notice  to 
the  debtor  that  interest  would  be  claimed  from  the  date 
of  such  demand  : 

Provided  that  nothing  herein  contained  shall  extend  to 
authorise  the  computation  of  interest  on  any  bill  of  exchange  or 
promissory  note  at  a  higher  rate  than  eight  per  centum  per 
annum  where  there  has  been  no  plea  pleaded. 
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C.L  P.  Act,  ReooYered  in  any  action.— This  section  applies  only  to  cases  where  the  prin- 
8  140  cip&l  sum  is  recovered  in  an  action,  and  the  interest  is  given  by  the  jury  as  damages 
*  see  Mort  v.  Hughes,  (1864)  3  S.C.R.  17.  In  that  case  the  plaintiffs  overpaid  the  de- 
fendants  £560.  After  several  demands,  and  no  compliance  or  reply,  the  plaintiffs 
wrote  giving  notice  that  they  should  insist  on  interest.  The  defendants  still  neg- 
lected to  repay  the  amount  or  to  answer  the  letters ;  but  at  last  they  repaid  the 
principal  but  not  the  interest.  Held,  that  the  plaintiffs  were  not  under  the 
circumstances,  entitled  to  recover  the  interest,  although  under  this  section,  the  jury, 
if  they  thought  fit,  might  have  given  interest  in  an  action  for  the  principal. 

A  claim  for  interest  indorsed  on  the  writ  is  not  a  good  notice  that  interest  will 
be  claimed  under  this  section  :  Rhymney  R,  Co.  v.  Rhymney  Iron  Co.,  25  Q.B.D.  146. 

tJ^?^f?ntCT^!  HI.  The  jury  on  any  trial  or  assessment  of  damages  may, 

6  Vic  No.  9,     ^^  they  think  fit,  give  damages  in  the  nature  of  interest — 
'•  ^**  {a)  over  and  above  the  value  of  the  goods  at  the  time  of  the 

cor  version  in  actions  of  trover  or  trespass  concerning 
;  gcods  ;  and 
(b)  over  and  above  the  money  recoverable  in  actions  on 
policies  of  insurance,  made  after  the  twenty-eighth  day 
of  September,  in  the  year  one  thousand  eight  hundred 
and  forty-one,  being  the  date  of  the  passing  of  the  Act 
fifth  Victoria  number  nine. 

Polioiet  of  intUPftnce*— See  Lewington  v.  Scottish  Union  Co.,  (1901)  18  W.N. 
275. 


24  Vic.  No.  8, 
8.  1. 


Verdicts  to  142.  (1)  Every  plaintiff  who  obtains  judgment   upon  a 

carry  interest,    yg^dict  shall  be  entitled  to  interest  at  the  rate  of  eight  per  centum 

per  annum  on  the  amount  of  such  verdict  from  the  time  of 

obtaining  such  verdict  until  the  time  of  entering  up  judgment 

thereon. 

(2)  The  amount  of  such  interest  shall  be  included  in 

the  judgment. 

The  Interest  on  Judgments  Amendment  Act,  1900  No.  5  [assented  to  3rd 
August,  1900]  enacts  as  follows  : — 

1.  From  and  after  the  passing  of  this  Act  the  rate  of  interest  on  verdicts  and 
judgments  in  the  Supreme  Court  shall  be  four  per  centum  per  annum  in 
lieu  of  the  rate  fixed  by  the  Act  number  twenty-one  of  one  thousand  eight 
hundred  and  ninety-nine. 

2.  So  much  of  the  act  number  twenty-one  of  one  thousand  eight  hundred  and 
ninety-nine  as  is  inconsistent  with  the  provisions  of  thS  Act  is  hereby 
repealed. 

3.  This  Act  may  be  cited  as  the  "  Interest  on  Judgments  Amendment  Act, 
1900.' 

In  1861,  when  the  Act  24  Vic.  No.  8,  was  passed  providing  that  the  rate  of  in- 
terest on  verdicts  should  be  8  per  cent.,  that  was  the  ruling  rate  of  interest  in  the 
colony,  but  circumstances  have  changed,  and  for  some  considerable  time  the  rate 
has  been  very  much  less.  The  necessity  for  a  change  in  the  law  was  seen  when  the 
decision  in  the  case  pf  McSharry  v.  The  Railway  Commissioners,  (1899)  20  N.S.W.R. 
311  ;  16  W.N.  73,  was  given.  In  that  case  the  plaintiff  in  an  action  which  liad  been 
referred  to  arbitration,  and  in  which  he  had  been  awarded  £13,408,  refused  to  accept 
that  sum,  the  costs  not  having  been  taxed  in  the  matter.  It  was  held,  that  the 
Court  could  not  compel  him  to  take  that  sum,  and  would  not  allow  the  defendants 
to  pay  the  amount  into  Court  in  order  to  relieve  themselves  of  their  liability  to  pay 
8  per  cent,  interest  on  the  amount. 

In  Sinclair  v.  Great  Eastern  Railway  Co.,  (1870)  L.R.  5  C.P.  391,  an  award  had 
been  made,  and  judgment  had  been  signed  for  £28,850.  The  defendants,  being 
dissatisfied  with  the  award,  wanted  to  move  to  set  it  aside,  and  applied  for  a  stay  of 
proceedings  in  the  meantime,  which  was  granted  on  the  payment  of  the  £28,850 
into  Court.  Afterwards  the  motion  to  set  aside  the  award  came  on  to  be  heard  and 
was  discharged.  Immediately  after  this  the  defendants  intimated  to  the  plaintiff 
that  the  money  was  in  Court  at  the  plaintiff's  risk,  and  that  they  would  refuse  to  pay 
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interest  on  it  after  the  date  when  the  application  to  set  aside  the  award  was  refused,  C.L.P.  Aoty 

and  that  they  were  willing  to  do  anything  to  enable  the  plaintiflf  to  take  it  out  of       g^  H2. 

Court.    The  Court  held  that  the  defendants  were  not  bound  to  pay  interest  after 

that  date.    The  distinction  between  that  case  and  the  McSharry  case  is  that  in  the 

former  case  there  was  a  plain  understanding  between  the  parties  that  the  amount 

in  Court  should  be  paid  out  to  the  plaintiff  in  the  event  of  the  motion  being  refused, 

whereas  in  the  McSharry  case  there  was  nothing  of  that  kind  at  all.    And  in  the 

absence  of  such  an  understanding  defendant  is  liable  to  pay  interest  even  though 

the  amount  of  the  verdict  is  paid  into  Court :  Howell  v.  Nedd,  (1901)  18  W.N.  235. 

The  amount  of  tuch  intopett  ih&ll  be  indaded  in  the  judgment— The  in- 
terest is  payable  upon  the  amount  of  the  verdict  from  the  time  of  obtaining  it  until 
the  time  of  entering  up  the  judgment,  and  is  to  be  included  in  the  judgment  and 
forms  part  of  it :  Owston  v.  The  Bank  of  New  South  Wales,  (1877)  Knox  90 ;  (1879) 
L.R.  4  App.  Cases  270. 

So  in  Graham  v.  Proudfoot,  (1894)  16  N.S.W.R.  452  ;  11  W.X.  91,  the  plaintiff 
obtained  a  verdict  for  £494  on  the  19th  September.  On  the  5th  of  November,  the 
Court  refused  a  rule  nisi  for  a  new  trial.  On  that  day  the  verdict  with  the  interest 
allowed  by  s.  1  of  24  Vic.  No.  8  did  not  amount  to  £500.  On  the  19th  November, 
the  defendant  filed  a  petition  for  leave  to  appeal  to  the  Privy  Council.  On  that  day 
the  verdict  with  the  interest  added  exceeded  £500.  On  November  23rd  plaintiff 
signed  judgment  for  £494  only.  It  was  held  that  defendant  was  entitled  to  leave 
to  appeal  to  the  Privy  Council  as  the  amount  involved  was  the  amount  of  the  verdict 
together  with  the  interest  to  which  the  plaintiff  was  entitled  at  the  time  of  signing 
judgment ;  and  this  although  after  petition  the  plaintiff  had  signed  judgment  for 
£494  only. 

148.  (1)  Every  iudgment   debt   recovered   in   the   Court  Judgment  debts 
shall  carry  interest  at  the  rate  of  eight  per  centum  per  annum 
from  the  time  of  entering  up  the  judgment  until  the  same  is  ^2' 
satisfied. 

(2)  Such   interest   may  be  levied   under  a  writ  of 
execution  on  such  judgment. 

See  the  Interest  on  Judgments  Amendment  Act,  No.  5,  1900  (supra). 


to  carry  interest. 
24  Vic.  No.  8, 


PART  XV. 

Revivor,  scire  facias,  &c. 

144.  During  the  lives  of  the  parties  to  a  judgment,  or  Execution  in  six 
those  of  them  during  whose  lives  execution  might,  before  the  rew^T***'*'"* 
commencement  of  the  Common  Law  Procedure  Act  of  1853,  have  17  vic.  No.  21, 
issued  within  a  year  and  a  day  without  a  scire  facias,  and  within  »•  i^i- 
six  years  from  the  recovery  of  the  judgment,  execution  may  issue 
without   a   revival   of   the   judgment. 

Formerly  when  a  year  and  a  day  had  elapsed  without  execution  being  issued 
on  a  judgment,  the  law  presumed  it  to  be  satisfied ;  and  at  common  law  the  only 
remedy  (in  personal  actions)  was  by  an  action  of  debt  on  the  judgment. 

Execution  may  now  be  issued  within  six  years  from  the  recovery  of  the  judg- 
ment, during  the  lives  of  the  parties  to  the  judgment,  without  revival.  In  case  of 
the  death  of  any  of  the  parties,  a  suggestion  on  the  record,  or  a  writ  of  revivor,  is 
necessary. 

Execution  issued  after  the  six  years  is  voidable :  Goodtitle  v.  Badtitle,  9  Dowl. 
1009 ;  and  not  void :  Blanchenay  v.  Burt,  4  Q.B.  707. 

146.  (1)   Where  it  becomes  necessary  to  revive  a  judgment  Revival  of 
by  reason  either  of  lapse  of  time  or  of  a  change  by  death  or  other-  J"^^"'*^"^- 
wise  of  the  parties  entitled  or  liable  to  execution,  the  party  alleging  ^^"*  ^'  ^^^* 
himself  to  be  entitled  to  execution  may  either 
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O.L.P.  Act,         {a)  sue  out  a  writ  of  revivor  in  the  form  hereinafter  men- 
8. 148.  tioned  ;  or 

(b)  apply  to  the  Court  or  a  Judge  for  leave  to  enter  a  sugges- 
tion upon  the  roll  to  the  effect  that  it  manifestly  appears 
to  the  Court  that  such  party  is  entitled  to  have  execution 
of  the  judgment  and  to  issue  execution  thereupon. 

(2)  The  application  for  such  leave  shall  be  made 
upon  a  rule  to  show  cause  or  a  summons  in  the  Form  No.  18 
contained  in  the  Second  Schedule  hereto,  or  to  the  like  effect,  to 
be  served  according  to  the  present  practice  or  in  such  other 
manner  as  the  Court  or  Judge  directs. 
Writ  of  peyiYOP.— Sect  147  {post). 

Sug^eition. — The  facts  upon  which  the  application  is  made,  for  instance,  that 
judgment  was  signed  more  than  six  years  before  the  date  of  the  application,  and  is 
still  unsatisfied,  must  be  shown  to  the  court  by  affidavits :  see  s.  150  (post).  If  the 
application  is  made  by  executors,  the  affidavits  must  further  show  that  probate 
of  the  will  has  been  granted  to  them :  Vogel  v.  Thompson,  1  Exch.  60. 

In  AlU  V.  Murray,  (1895)  12  W.N.  36,  an  application  to  revive  a  judgment 
obtained  more  than  twenty  years  before,  was  granted  without  prejudice  to  de- 
fendant's right,  if  execution  should  be  issued,  to  take  objection  that  the  judgment 
was  more  than  twenty  years  old.  In  this  case  the  application  was  granted  with 
costs,  which  were  assessed  at  £4  48. 

See  also  In  re  Cook,  (1896)  17  N.S.W.R.,  B.  &  P.  44  ;  12  W.N.  107  ;  6  B.C.  82 ; 
and  Hoskins  v.  Thompson,  (1894)  10  W.N.  121. 

Where  a  company  has  recovered  judgment  in  an  action,  and  its  properly  has 
afterwards  been  vested  in  a  new  company,  under  the  Reconstructed  Companies 
Act,  1894,  a  suggestion  to  revive  the  judgment  cannot  be  entered  in  the  name  of 
the  old  company  :  E.S.  6*  A.C.  Bank  v.  Brown,  (1897)  13  W.N.  80. 

The  rule  to  show  cause  may  be  served  abroad  :  Stockport  v.  Hawkins,  1  D.  &  L. 
204.  Personal  service  is  not  necessary,  if  the  defendant  can  be  shown  to  be  avoiding 
the  service  of  the  rule  :  Dixon  v.  Thorold,  9  Dowl.  827. 

Proceedings  ***•  O)  Upon  such  application  if  it  manifestly  appears 

uponapphca-  that  the  party  making  the  same  is  entitled  to  execution,  the 
tloS  to'^revh^e^'  Court  or  Judge  shall  allow  such  suggestion  as  aforesaid  to  be 
judgment.  entered  in  the  Form  No.  19  contained  in  the  Second  Schedule 
J^  103' ^***  ^^' hereto,  or  to  the  like  efifect,  and  execution  to  issue  thereupon, 

and  shall  order  whether  or  not  the  costs  of    such  application 

shall  be  paid  to  the  party  making  the  same, 

(2)  If  it  does  not  manifestly  so  appear,  the  Court  or 
Judge  shall  discharge  the  rule  or  dismiss  the  summons  with  or 
without  costs :  Provided  that  in  such  last-mentioned  case  the 
party  making  such  application  may  proceed  by  writ  of  revivor 
or   action   upon   the   judgment. 

See  as  to  what  should  appear  upon  the  affidavits,  in  the  case  of  a  judgment  more 
than  twenty  years  old  {per  Wightman,  J.)  :  Loveless  v.  Richardson,  2  Jur.,  N.S.  716. 

In  AUt  v.  Murray,  (1895)  12  W.N.  36,  costs  of  the  application  were  allowed  and 
assessed,  sec  note  to  preceding  section.  See  E.S.  &  A.C.  Bank  v.  Brown,  (1897) 
13  W.N.  80,  cited  in  note  to  preceding  section. 

Writ  of  revivor  147.  (1)  The  Writ  of  revivor  shall  be  directed  to  the  party 

i?/sfh2^!      called  upon  to  show  cause  why  execution  should  not  be  awarded, 

ihid.  s.  104.      and  shall  bear  teste  on  the  day  of  its  issuing,  and  after  reciting 

the  reason  why  such  writ  has  become  necessary  it  shall  call  upon 

the  party  to  whom  it  is  directed  to  appear  within  eight  days  after 

service  therof  to  show  cause  why  the  party  at  whose  instance 
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such  writ  has  been  issued  should  not  have  execution  against  the  C.L.P.  Aot, 
party  to  whom  such  writ  is  directed,  and  it  shall  give  notice  that      8.  H7. 
in  default  of  appearance  the  party  issuing  such  writ  may  proceed 
to  execution. 

(2)  Such  writ  may  be  in  the  Form  No.  20  contained 
in  the  Second  Schedule  hereto,  or  to  the  like  effect,  and  may  be 
served  and  otherwise  proceeded  upon  whether  in  term  or  vacation 
in  the  same  manner  as  a  writ  of  summons. 

(3)  The  venue  in  a  declaration  upon  such  writ  may 
be  laid  in  any  district,  and  the  pleadings  and  proceedings  there- 
upon, and  the  rights  of  the  parties  respectively  to  costs,  shall  be 
the  same  as  in  an  ordinary  action. 

The  Ynii  of  pevlYOP.— The  writ  of  revivor  lies  on  a  judgment  in  ejectment : 
Doe  V.  Roe,  2  Dowl.  N.S.  690.  If  the  judgment  is  under  ten  years  old  it  may  be  sued 
out  as  a  matter  of  course :  s.  150  (post). 

It  must  be  sued  out  of  the  court  in  which  the  judgment  was  given  (Com.  Dig. 
PI.  3,  L.  3) ;  and  as  it  is  a  judicial  writ  it  must  follow  the  judgment :  Panton  v.  Hale, 
2  Salk.  598.  A  writ  of  revivor  of  a  judgment  of  assets,  quando  acciderint,  would  be 
bad,  if  it  prayed  execution  of  assets  generally  :  Mara  v.  Quin,  6  T.R.  1  ;  and  see  Smith 
V.  Tateham,  2  Exch.  205. 

Shall  bear  teste. — The  writ  b  sued  out  on  a  prcecipe,  as  in  the  case  of  a  writ 
of  summons.  It  bears  teste  on  the  day  of  its  issuing.  The  form  of  writ  given  in 
the  55chedulc  is  to  be  followed ;  and  it  is  to  be  served,  and  otherwise  proceeded  upon, 
as  a  writ  of  summons. 

In  default  of  appetoanee.— As  to  appearance  to  the  writ,  see  s.  149  (post). 

By  analogy  to  the  practice  on  proceedings  by  scire  facias,  the  writ  of  revivor, 
if  irregular,  may  be  quashed  at  the  costs  of  the  plaintiff,  if  the  defendant  has  appeared  : 
OLiversan  v.  Latour,  7  Dowl.  605.  It  may  be  amended,  also,  to  make  it  correspond 
with  the  record  :  Braswell  v.  feco,  9  East,  316,  and  this  after  a  plea  of  nid  tiel  record  : 
Parkins  v.  Petit,  1  B.  &  P.  275 ;  and  see  Holland  v.  Phillips,  10  Ad.  &  E.  149,  and 
the  cases  there  referred  to. 

A  plaintiff  may  not  quash  his  own  writ  of  scire  fctcias,  or  revivor,  after  a  defendant 
has  appeared,  except  on  payment  of  costs ;  R.  208  (post). 

The  Tenue  «  »  »  and  the  pleadings.— This  is  the  same  practice  as  in 
England  where  the  venue  in  the  declaration  of  a  writ  of  revivor  may  be  laid  in  any 
county,  and  the  pleadings  and  other  proceedings  are  to  be  the  same  as  in  ordinary 
actions.  The  defendant  will  not  be  at  liberty  to  plead  to  the  declaration  any  matter 
which  might  have  been  pleaded  or  set  up  as  a  defence  to  the  original  action  : 
Bradley  v.  Eyre,  11  M.  &  W.  432.  The  judgment  itself  cannot  be  impeached  on 
showing  cause  against  the  rule,  but  a  cross- motion  to  set  it  aside  should  be  made  for 
that  purpose :  Thomas  v.  Williams,  3  Dowl.  655 ;  Dodgson  v.  Scott,  2  Exch.  457 ; 
or  the  objection  may  be  taken  by  a  plea  to  the  sci.  fa. :  Dodgson  v.  Scott  (supra). 

148.  All  writs  of  scire  facias  issued —  Wnts  of  scire 

(a)  against  bail  on  a  recognizance  ;  or  i7  vic.  No.  21, 

{b)  against  members  of  a  joint  stock  company  or  other  body ''  ^°^* 
upon  a  judgment  recorded  against  a  public  officer  or 
other  person  sued   as   representing  such   company   or 
body,  or  against  such  company  or  body  itself ;  or 

(c)  by  or  against  a  husband  to  have  execution  of  a  judgment 

for  or  against  a  wife ;  or 

(d)  upon  a  suggestion  of  further  breaches  after  judgment 
for  any  penal  sum  pursuant  to  the  Imperial  Act  eighth 
and  ninth  William  the  Third,  chapter  eleven,  intituled 
"An  Act  for  the  better  preventing  frivolous  and  vexa- 
tious suits" 

shall  be  tested,  directed,  and  proceeded  upon  in  like  manner  as 
writs  of  revivor. 
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C.L.P.  Aot,  Writs  of  iclpe  faoiat.— A  scire  facias  is  a  writ,  founded  on  some  nmttcr  of 

0^  148.  record,  as  judgments  for  debt  or  damages,  recognizances,  letters  patent  or  charters, 
either  to  enforce  them,  or,  as  in  the  case  of  letters  patent,  or  charters,  to  set  them 
aside.  It  derives  its  name  from  the  operative  words  of  the  writ,  and  is  a  warning 
to  the  defendant  to  appear  and  plead  in  bar  of  execution,  or  show  any  cause  if  he  can, 
why  execution  should  not  issue  against  him  on  the  judgment  on  record,  or  why  the 
record  should  not  be  annulled  and  vacated. 

It  is,  in  some  cases,  a  judicial  writ,  as  when  required  against  some  person  not  a 
party  to  the  judgment,  or  upon  a  suggestion  of  further  breaches  after  judgment 
in  an  action  upon  a  bond  ;  for  it  is  then  only  a  quasi  continuation  of  a  former  suit, 
and  in  such  cases  is  properly  called  a  writ  of  execution.  In  other  cases,  such  as  to 
repeal  letters  patent  or  to  enforce  recognizances,  it  is  considered  an  original  writ. 
In  all  cases  it  is  in  law  considered  an  action,  because  it  may  be  pleaded  to,  and  it  is 
held  that  a  release  of  all  actions,  or  a  release  of  all  executions  is  a  good  bar  to  a  scire 
facias :  Renton's  Encyclopccdia  of  the  laws  of  England. 

It  mav  be  observed  that  the  writ  of  scire  facias  is,  to  some  extent,  superseded 
by  the  writ  of  revivor ;  but  it  is  not  abolished. 

Against  members  of  a  joint  stock  oompany.  etc— As  to  scire  facias  against 
members  of  a  public  company,  see  Clowes  v.  Brettelj  11  M.  &  W.  461  ;  Scott  v.  Uxbridge, 
&c.,  Ry.  Co,,  L.R.  1  C.P.  596 ;  Ilfracombe  Ry.  Co.,  v.  Devon  &  Somerset  Ry.  Co.,  L.R. 

2  C.P.  15 ;   Williams  v.  Sidmouth  Ry.  Co.,  L.R.  2  Ex.  284 ;  Shrimpton  v.  Id.,  L.R. 

3  C.P.  80 ;   Rigby  v.  Dublin,  &c.,  Ry.  Co.,  L.R-  2  C.P.  586 ;    Burke  v.  Id.,  L.R.  3 
Q.B.  47  ;  Ilfracombe  Ry.  Co.  v.  Lord  Poltimore,  L.R.  3  C.P.  283. 

By  or  against  a  hasband.— See  s.  159  (post). 

Proceedings  against  executors  upon  a  judgment  of  assets  in  futuro  may  be  had 
in  like  manner  as  writs  of  revivor :  s.  151  (post). 

Act  8  ft  9  Wm.  Ill,  c  11.— For  provisions  of  Act  see  Bullen  &  Leake,  3rd  ed. 
p.  116. 

As  to  service  of  sci.  fa.,  see  R.  207  (post). 

wn^^^c^vor  ^^-  Noticc  in  writing  to  the  plaintiff,  his  attorney  or 

17  Vic.  No.  2ii  agent,  shall  be  sufficient  appearance  to  a  writ  of  revivor. 

8.  106.' 

Rule  or  order  160.  A  Writ  of  revivor  to  revive  a  judgment  less  than  ten 

wivOT^u|)on  ayea^s  ^^^  s^^^  ^  allowed  without  any  rule  or  order,  if  more 
judgment.  than  ten  years  old  not  without  a  rule  of  Court  or  a  Judge's 
Jhid.  s.  107.     order,  nor  if  more  than  fifteen  without  a  rule  to  show  cause. 

Under  the  old  practice,  orders  for  a  sci.  fa.  were  granted  without  a  summons 
where  the  judgment  was  less  than  fifteen  years  old,  on  an  affidavit  setting  forth  the 
judgment,  and  stating  it  to  be  still  unsatisfied  (Tidd's  Forms,  477).  This  affidavit 
ought  to  be  made  by  the  party ;  or  if  by  the  attorney,  it  should  be  by  the  attorney 
in  the  cause  when  judgment  ^^'as  obtained,  otherwise  an  affidavit  from  such  attorney 
should,  if  possible,  be  obtained  :  Norfolk  v.  Spencer,  4  Dowl.  746.  But  an  affidavit 
by  the  attorney  suing  out  the  writ  will  be  sufficient  in  some  cases,  as  where  plaintiffs 
in  revivor,  as  executors,  were  infants  and  abroad  at  the  time  of  the  judgment,  and 
the  rule  was  nisi  only  in  the  first  instance  :  Smith  v.  Mee,  1  D.  &  L.  907.  The  applica- 
tion for  leave  to  sue  out  this  writ  will  not,  it  would  appear,  be  within  the  general 
rule  of  all  the  courts,  that  a  matter  cannot  be  agitated  twice ;  so  that  a  fresh  application, 
if  the  first  is  refused  or  a  judge's  order  thereon  abandoned,  may  be  made  on  fresh 
materials :  Dodgson  v.  Scott,  2  Exch.  457. 

The  rule  to  revive  after  fifteen  years  is  nisi.  Where  the  defendant  was  in 
America,  but  was  the  owner  of  houses  in  England,  service  of  the  rule  was  ordered 
to  be,  by  sticking  it  up  in  the  office,  and  serving  copies  on  the  tenants  in  possession  : 
Macdonald  v.  Maclaren,  11  M.  &  W.  465. 

Sdre  facias  on  161.  Proceedings  against  executors  upon  a  judgment  of 

l^tT'miutLo.  assets  in  futuro  may  be  had  and  taken  in  the  manner  hereinbefore 
20  Vic.  No.  31,  provided  as  to  writs  of  revivor. 

s.  56: 

If,  on  a  plea  of  plene  administramt,  the  plaintiff  took  judgment  of  assets  auando 
acciderint,  the  assets  afterwards  came  into  the  hands  of  the  executor,  the  plaintiff 
must  at  common  law  have  sued  out  a  scire  facias  against  the  executor,  before  he 
could  have  had  execution :  2  Wms.  Saund.  219,  (2) ;  Smith  v.  Tateham,  2  Exch.  203. 
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If  upon  this  writ  of  sci.  fa,  assets  are  found  for  part,  the  plaintiff  may  have  judg-  C.L.P.  Aot, 
ment  to  recover  so  much  immediately,  and  the  residue  of  the  assets  in  futuro :  1  Wms.       g^  181, 
Saund.  336,  10.    As  to  what  must  be  stated  in  the  writ  of  sci,  fa.  on  a  judgment 
of  assets  in  futuro,  see  2  Wms.  Saund.  218. 


PART  XVI. 
Death  or  marriage  of  parties. 


162.  The  death  of  a  plaintiff  or  defendant  shall  not  cause  ^^**"u****d  *^ 
the  action  to  abate,  but  it  may  be  continued    as    hereinafter  *^  y.^  ^^^^^2^* 
mentioned.  s.  los.* 

This  and  the  following  sections  give  a  right  to  the  personal  representative  of  a 
deceased  sole  plaintiff,  to  enter  a  suggestion  of  the  death  of  the  plaintiff,  and  to  con- 
tinue the  action  only  in  those  cases  where  the  cause  of  action  would  before  that  act 
have  survived  to  the  representative,  and  he  could  have  commenced  an  action  in  his 
representative  character  :  Flinn  v.  Perkins,  32  L.J.,  Q.B.  10,  B.C.,  (Crompton,  J.) 

As  judicial  proceedings  are  to  be  considered  as  taking  place  at  the  earliest  period 
of  the  day  on  which  they  are  done,  it  was  held,  in  a  case  where  judgment  was  signed 
and  execution  issued  on  the  day  on  which  the  defendant  died,  that  the  judgment  and 
execution  were  regular :  Wright  v.  Mills,  4  H.  &  N.  488 ;  28  L.J.  Ex.  223. 

See  as  to  proceedings  by  a  defendant  or  his  representative,  when  .default  is  made 
in  prosecuting  the  action  after  abatement  by  reason  of  death,  s.  158  {post). 

183.  If  there  be  two  or  more  plaintiffs  or  defendants,  and  SS^of'^er^ 
one  or  more  of  them  shall  die,  and  the  cause  of  such  action  sur-  piainuafs  or 
vives  to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  sur-  r^^^^ 
viving  defendant  or  defendants,  the  action  shall  not  be  thereby 
abated,  but  such  death  being  suggested  upon  the  record  the  action 
shall  proceed  at  the  suit  of  the  surviving  plaintiff  or  plaintiffs 
against  the  surviving  defendant  or  defendants. 

This  section  is  in  the  words  of  8  &  9  Will.  3,  c.  11,  s.  7.  If  the  death  happens 
before  issue  joined,  it  should  be  suggested  in  making  up  the  issue :  Far  v.  Denn, 
1  Burr.  362.  If  it  happens  after  issue  joined,  it  should  be  suggested  in  the  Nisi 
Prius  record  :  R.  v.  Cohen,  1  Stark.  51 1  ;  and  the  suggestion  must  be  entered,  and 
the  facts  thus  brought  to  the  knowledge  of  the  court  before  any  further  proceedings 
can  be  taken :  Pinkus  v.  Sturch,  6  C.B.  474 ;  Larchin  v.  Buckle,  1  L.M.  &  P.  740. 
If  the  suggestion  be  not  made  before  the  trial,  the  trial  is  a  nullity ;  R,  v.  Cohen  (supra). 
It  would  seem  that  the  suggestion  may  be  made  by  either  party :  Pell  v.  Linnell, 
L.R.  3  C.P.  441. 

An  action  by  husband  and  wife,  in  right  of  the  wife,  survived  to  her  upon  her 
husband's  death :  Sherrington  v.  Yates,  12  M.  &  W.  855,  Ex.  Ch. 

Affidavits  to  be  used  in  the  cause  after  the  death  of  any  of  the  parties  should  be 
entitled  in  the  names  of  the  survivors  only :  Larchin  v.  Buckle  (supra). 

Where  there  are  two  or  more  plaintiffs  or  defendants,  and  one  or  more  of  them 
die  after  judgment,  execution  by  fi.  fa.  or  ca.  sa,  may  be  had  within  six  years  for  or 
against  the  survivors,  without  revivor.  The  execution  should  follow  the  judgment, 
and  be  sued  out  in  the  joint  names  of  all  the  parties ;  but  a  joint  execution  may  be 
levied  upon  one  only,  by  directing  the  sheriff  to  levy  accordingly :  2  Wms.  Saund. 
72  Z  (4). 

Two  defendants,  sued  jointly  on  promissory  notes,  severed  in  their  defences, 
but  filed  similar  pleas,  to  which  the  plaintiffs  demurred.  Briefs  were  delivered,  and 
the  demurrers  set  down  for  hearing  in  the  second  term,  but  were  not  reached  until 
the  third  term,  when  judgment  was  given  for  the  defendants.  Between  the  second 
and  third  terms,  one  of  the  defendants  died.  Held,  that  his  executors  were  entitled 
to  have  judgment  entered  nunc  pro  tunc  as  the  second  term,  so  that  they  might  get 
the  costs  incurred  before  his  death :  Hoskins  v.  Thompson,  (1894)  10  W.N.  121. 

In  Macansh  v.  Bowman,  (1871)  10  S.C.R.  370,  which  was  an  action  of  trespass, 
one  of  the  defendants  died  after  the  conclusion  of  the  evidence  on  both  sides,  but 
before  verdict,  and  no  suggestion  of  the  death  was  entered  on  the  record.    Held, 
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(J,Ii,P,  Aoty  t^t  the  action  was  not  thereby  abated  or  suspended  so  as  to  render  the  verdict  ©!• 
S*  168.       ^^  effect,  and  leave  given  to  the  defendants  or  (on  their  default)  to  the  plaintiff  to 
enter  the  suggestion  as  of  the  true  date  of  the  death  nunc  pro  tunc.    The  entry  of 
such  a  suggestion  need  only  be  made  when  a  new  step  in  the  cause  is  taken.    The 


Death  of  sole 
plaintiff  or  sole 
surviving 
plaintiff. 

17  Vic.  No.  21, 
s.   110. 


Death  of  sole 
defendant  or 
sole  surviving 
defendant. 

Ihid.  s.  111. 


whole  trial,  once  commenced,  however  protracted,  is  one  and  the  samf  pr/v^»AHing^ 
and  in  legal  contemplation  is  but  as  one  day.  This  and  the  preceding  section  apply 
to  those  cases  only,  in  which,  but  for  the  enactment,  the  action  would  abate — the 
cause  of  action  surviving.  The  statute  has  not  abated  or  suspended  any  actions 
other  than  such  as  were  abated  by  the  death  of  parties  before  the  passing  of  the 
Common  Law  Procedure  Acts;  consequently  an  omission  to  enter  at  the  proper 
time  a  suggestion  of  the  death  would  be  a  mere  irregularity,  with  which  the  court 
can  deal  as  it  shall  think  fit  (ihid). 

The  resj>ondent  in  an  appeal  to  the  Privy  Council  died  intestate  before  the  hearing 
of  the  appeal,  and,  in  ignorance  of  such  death,  the  Privy  Council  gave  judgment, 
and  ordered  the  appellant  to  pay  the  costs  of  the  appeal.  Afterwards  a  suggestion 
of  the  death  was  entered  in  this  Court.  Heldy  that  the  appellants  were  liable,  in  an 
action  on  the  bond,  for  the  costs  of  the  appeal,  and  that  whilst  the  judgment  of  the 
Privy  Council  stood,  this  court  could  not  treat  it  as  a  nullity  :  Flood  v.  Egan,  (1899) 
20  N.S.W.R.  333;  16  W.N.  64. 

IM.  (1)  In  case  of  the  death  of  a  sole  plaintiff  or  sole 
surviving  plaintiff,  the  legal  representative  of  such  plaintiff  may 
by  leave  of  the  Court  or  a  Judge  enter  a  suggestion  of  the  death 
and  that  he  is  such  legal  representative,  and  the  action  shall 
thereupon  proceed. 

(2)  If  such  suggestion  is  made  before  the  trial,  the 
truth  of  the  suggestion  shall  be  tried  thereat  together  with  the 
title  of  the  deceased  plaintiff. 

(3)  The  same  judgment  shall  follow  upon  the  verdict 
in  favour  of  or  against  the  person  making  such  suggestion  as  if 
such  person  were  originally  the  plaintiff. 

The  words  *  where  the  action  survives,*  which  are  in  the  following  section,  are 
not  used  here,  but  this  section  must  be  construed  as  if  those  words  were  inserted  : 
Flinn  v.  Perkins,  32  L.J.  Q.B.  10,  cited  in  note  to  s.  152  (ante). 

Enter  a  ti^geitioii  of  the  death,  etc.— The  entry  of  this  suggestion  must  be 
made  before  any  turther  proceeding  in  the  action  :  s.  153,  n.  (ante).  It  can  be  made 
only  by  leave  of  the  court  or  a  judge.  The  suggestion,  it  would  appear,  is  traversable ; 
Watson  V.  Quitter,  1  D.  &  L.  244,  and  the  truth  of  it,  if  made  before  trial,  may  be  tried 
thereat. 

In  Barnwell  v.  Sutherland,  1  L.M.  &  P.  159,  the  action  had  proceeded  to  trial, 
in  the  name  of  a  public  ofHcer,  substituted  immediately  before  the  trial,  in  the  place 
of  one  who  had  died,  and  whose  death  was  suggested  on  the  record  ;  and  the  verdict 
^^'as  set  aside,  as  the  suggestion  had  been  entered  without  the  authority  of  the  court, 
and  without  an  opportunity  being  given  to  the  defendant  to  traverse  the  fact  suggested. 
In  this  case  are  collected  all  the  cases  relating  to  the  entry  of  suggestions. 

See  as  to  proceedingjs  by  a  defendant  upon  abatement  by  death,  s.  158  (post). 

166.  (1)  In  case  of  the  death  of  the  sole  defendant  or 
sole  surviving  defendant  where  the  action  survives,  the  plaintiff — 

(a)  may  make  a  suggestion,  either  in  any  of  the  pleadings 
if  the  pleadings  have  not  arrived  at  issue,  or  in  a  copy 
of  the  issue  if  they  have  so  arrived,  of  the  death,  and 
that  a  person  named  therein  is  the  executor  or  adminis- 
trator of  the  deceased  ;  and 

(b)  may  thereupon  serve  such  executor  or  administrator  with 
a  copy  of  the  writ  and  suggestion,  and  with  a  notice 
signed  by  the  plaintiff  or  his  attorney  requiring  such 
executor  or  administrator  to  appear  within  eight  days 
after  service  of  the  notice  inclusive  of  the  day  of  such 
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service,  and  that  in  default  of  his  so  doing  the  plaintiff  C.L.P.  Act, 
may  sign  judgment  against  him  as  such  executor  or      8. 166. 
administrator. 

(2)  The  same  proceedings  may  be  had  and  taken  in 
case  of  non-appearance  after  such  notice  as  upon  a  writ  against 
such  executor  or  administrator  in  respect  of  the  cause  for  which 
the  action  was  brought. 

(3)  If  no  pleadings  have  taken  place  before  the 
death,  the  suggestion  shall  form  part  of  the  declaration,  and  the 
declaration  and  suggestion  may  be  served  together,  and  the  new 
defendant  shall  plead  thereto  at  the  same  time. 

(4)  If  the  plaintiff  has  declared  but  the  defendant 
has  not  pleaded  before  the  death,  the  new  defendant  shall  plead 
at  the  same  time  to  the  declaration  and  suggestion. 

(5)  If  the  defendant  has  pleaded  before  the  death, 
the  new  defendant  may  plead  to  the  suggestion  only  by  way  of 

^denial,  or  such  plea  as  may  be  appropriate  to  and  rendered  neces- 
sary by  his  character  of  executor  or  administrator,  unless  by  leave 
of  the  Court  or  a  Judge  he  is  permitted  to  plead  fresh  matter  in 
answer  to  the  declaration. 

(6)  If  the  defendant  has  pleaded  before  the  death, 
but  the  pleadings  have  not  arrived  at  issue,  the  new  defendant 
besides  pleading  to  the  suggestion  shall  continue  the  pleadings  to 
issue  in  the  same  manner  as  the  deceased  might  have  done. 

(7)  The  pleadings  upon  the  declaration  and  the 
pleadings  upon  the  suggestion  shall  be  tried  together. 

(8)  If  the  plaintiff  recovers  he  shall  be  entitled  to 
the  like  judgment  in  respect  of  the  debt  or  sum  sought  to  be 
recovered  and  in  respect  of  the  costs  prior  to  the  suggestion,  and 
in  respect  of  the  costs  of  the  suggestion  and  subsequent  thereto 
he  shall  be  entitled  to  the  like  judgment  as  in  an  action  originally 
commenced  against  the  executor  or  administrator. 

Where  a  plaintiff  discontinued,  after  appearance  by  an  administratrix,  she  v-as 
held  to  be  entitled  to  the  whole  of  defendant's  costs  of  suit :  Benge  v.  Swa itie,  Adminis- 
tratrix, &-€.,  15  C.B.  784 ;  23  L.J.  C.P.  182. 

166.  The  death  of  either  party  between  the  verdict  and  Death  between 
the  judgment  shall  not  prejudice  the  judgment,  so  as  such  judg-  ^^^'^^^'^ 
ment  be  entered  within  two  terms  after  such  verdict.  ^^  yj^  ^^  21. 

s    112 
Judgment  nunc  pro  tunc. — If  either  party  dies  after  a  special  verdict,  or  special 

case,  or  during  the  argument  of  a  motion  in  arrest  of  judgment,  or  for  a  new  trial, 
judgment  may  be  entered,  at  common  law,  after  the  death,  as  of  the  term  in  which 
judgment  should  have  been  given,  nunc  pro  tunc :  Carlisle  v.  Garland,  9  Bing.  85. 
So  in  the  case  of  a  verdict  subject  to  an  a^^^ard,  when  the  award  is  made  in  the  life- 
time of  both  parties,  but  the  successful  party  dies  pending  a  rule  to  set  it  aside,  judg- 
ment may  be  entered  nunc  pro  tunc  :  Bridges  v.  Smith,  8  Bing.  29 ;  see  also  Heath- 
cote  v.  Wing.  1 1  Exch.  355  ;  25  L.J.  Ex.  23.  So  where  leave  is  given  to  the  defendant 
to  enter  a  verdict,  and  he  dies  after  the  trial  and  before  the  next  term,  the  motion 
to  enter  the  verdict  may  l)e  made  without  putting  the  executors  on  the  record,  and 
the  verdict  entered  accordingly  :  Freeman  v.  Rosher,  13  Q.B.  780.  So,  where  a 
cause  is  referred  to  a  barrister  to  slate  a  special  case,  it  iTiay  1  e  st:ited  after  the  death 
of  one  of  the  parties,  and  judgment  entered  accordingly  :  James  v.  Crane,  L5  M.  &  W. 
379.  The  dday  being  the  act  of  the  court,  and  not  of  the  party,  judgment  is  entereil 
nunc  pro  tunc,  that  the  parties  may  not  be  prejudiced  :  2  Wms.  Saund.  72  o,  p. ; 
and  see  Miles  v.  Williams,  9  Q.B.  47  ;  Freeman  v.  Tranah,  12  C.B.  406  ;  21  L.J.  C.P. 
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C.L.P.  Act,  214 ;  Heathcote  v.  Wing  (supra) ;  and  Moore  v.  Roberts,  3  C.B..  N.S.  844,  where,  in 
S.  166.       ^^®  absence  of  a  legal  representative  of  the  deceased  plaintiff,  his  former  attorney  in 
the  cause  showed  cause  against  a  rule  obtained  by  the  defendant  to  enter  judgment 
of  nonsuit  nunc  pro  tunc. 

This  section  is  in  the  words  of  17  Car.  2.  c.  8,  s.  1.  Under  the  similar  provisions 
of  tliat  statute,  it  'w-as  held  that  tlie  death  of  either  party  before  the  assizes  was  not 
remedied  (this  case  is  provided  for  by  other  sections  of  this  statute^ ;  but  if  the  party 
died  after  the  assizes  began,  though  the  trial  were  after  the  death,  it  is  within  the 
remedy  of  the  statute,  the  assizes  being  but  one  day  in  law  :  see  Macansh  v.  Bow- 
man, note  to  s.  153  (ante) ;  so  if  the  party  died  before  trial,  and  after  the  first  day 
of  the  sittings,  or  at  the  adjourned  sittings  :  Chcetham  v.  Sturtei^ant,  1  D.  &  L.  631, 
the  judgment  is  entered  by  or  against  the  party  as  if  he  were  living,  and  must  be 
signed  within  two  terms  after  the  verdict ;  for  signing  it  is  an  entering  within  this 
section  :  2  Wms.  Saund.  72  n ;  and  see  Freiven  v.  Lethbridge,  7  W.R.  442. 

This  enactment  is  not  confined  to  actions  which  would  have  surs'ived  ;  therefore, 
an  executor  may  enter  up  judgment  on  a  verdict  obtained  by  the  testator  in  an  action 
for  libel :  Palmer  v.  Cohen,  2  B.  &  Ad.  966 ;  Kramer  v.  Waymark,  L.R.  1,  Ex.  241. 

Death  after  167.  (1)  If  thc  plaiiitifT  in  any  action  dies  after  an  inter- 

anTiSoJrfinai  locutory  judgment  and  before  a  final  judgment  obtained  therein 
judgment.         the  action  shall  not  abate  by  reason  thereof  if  such  action  might 
$.^n3.*  ^°*  ^^' t>e  originally  prosecuted  or  maintained  by  the  executor  or  ad- 
ministrator of  such   plaintiff. 

(2)  If  the  defendant  dies  after  such  interlocutory 
judgment  and  before  final  judgment  therein  obtained,  the  action 
shall  not  abate  if  such  action  might  be  originally  prosecuted  or 
maintained  against  the  executor  or  administrator  of  such  defen- 
dant. 

(3)  The  plaintiff,  or  if  he  be  dead  after  such  inter- 
locutory judgment  his  executors  or  administrators,  may  sue  out 

'  a  writ  of  revivor  in  the  Form  No.  20  contained  in  the  Second 
Schedule  hereto,  or  to  the  like  effect,  against  the  defendant  if 
living  after  such  interlocutory  judgment,  or  if  he  be  dead  then 
against  his  executors  or  administrators,  to  show  cause  why 
i  damages  in  such  action  should  not  be  assessed  and  recovered  by 
him  or  them. 

(4)  If  such  defendant,  his  executors  or  administrators, 
appear  at  the  return  of  such  writ,  and  do  not  show  or  allege  any 
matter  sufficient  to  arrest  the  final  judgment,  or  make  default,  a 
writ  of  inquiry  of  damages  shall  thereupon  be  awarded,  or  the 
amount  for  which  final  judgment  is  to  be  signed  shall  be  referred 
to  the  prothonotary  as  hereinbefore  provided. 

(5)  Upon  the  return  of  the  writ  or  delivery  of  the 
order  with  the  amount  indorsed  thereon  to  the  plaintiff,  his 
executors  or  administrators,  final  judgment  shall  be  given  for  the 
said  plaintiff,  his  executors  or  administrators  prosecuting  such 
writ  of  revivor  against  such  defendant,  his  executors  or  adminis- 
trators respectively. 

If  the  plaintiff  in  any  action  diet  after,  etc.— On  the  death  of  the  plaintiff, 
the  action  does  not  abate,  S  it  is  such  as  might  have  originally  been  maintained  by 
the  executor  or  administrator.  An  action  for  libel,  not  being  such  an  action,  does, 
therefore,  abate  by  the  death  of  the  plaintiff,  after  interlocutory  judgment,  and  after 
the  execution  of  the  writ  of  inquiry,  if  thc  death  takes  place  before  final  judgment : 
Ireland  v.  Champncvs,  4  Taunt.  884;  see  Kramer  v.  Waymark,  L.R.  I.  Ex.  241  ; 
and  Palmer  v.  Cohen,  2  B.  &  Ad.  966. 

If  the  defendant  dies,  etc.— Neither  on  the  death  of  a  defendant  does  the  action 
abate,  if  it  is  one  which  might  have  been  maintained  against  the  executors  or  ad- 
ministrators.   Where,  however,  two  defendants  are  jointly  sued,  and  one  dies  after 
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interlocutory  and  before  final  judgment,  the  plaintiff  cannot  proceed  against  the  C«Ii*P«  Aot, 
executors  of  the  deceased,  for  the  action,  being  joint,  survives  against  the  other  de-       ft   457 
fendant :  Fort  v.  Oliver,  1  M.  &  S.  242.  m.  *«■• 

Writ  of  inquiry. — In  the  case  of  the  death  of  a  defendant,  when  the  action  was 
one  which  might  have  been  maintained  against  the  executors  or  administrators, 
it  has  been  decided  that,  when  the  writ  of  inquiry  had  not  been  executed,  the  WTit  of 
sci.  fa,  ought  to  be  for  the  executors  or  admimstrators  to  show  cause  why  the  damages 
should  not  be  assessed  and  recovered  against  them  :  Tidd's  Pract.  Forms,  494  ;  Smith 
V.  Harmon,  1  Salk.  315.  The  writ  of  revivor  given  by  this  section  Is  to  the  same 
effect ;  and  if  the  executors  do  not  apf)ear,  or,  appearing,  do  not  show  matter  suffi- 
cient to  arrest  the  judgment,  a  writ  of  inquiry,  or  a  reference  to  the  prothonotary, 
s.  129  (ante)  may  be  necessary. 

Death  of  defendant  after  interlocutory  and  before  final  judgment. —  In  the  case 
of  the  death  of  a  defendant  after  interlocutory  judgment,  and  after  the  execution 
ot  a  writ  of  inquiry,  but  before  final  judgment,  the  writ  of  revivor  given  by  this  section 
is  not,  it  would  appear,  applicable.  The  sci.  fa.,  in  such  cases,  called  on  the  executors 
or  administrators  to  show  cause  why  the  damages  should  not  be  adjudged  to  the 
plaintiflf,  or,  in  case  of  his  death,  to  his  executors  or  administrators :  2  Wms.  Saund. 
72  q,  4.  Nor  is  there  any  provision  to  avoid  the  necessity  of  two  writs  of  sci.  fa.  (or 
revivor) ;  one,  to  make  the  executors  or  administrators  parties  10  the  record  ;  the  other, 
to  give  them  an  opportunity  of  pleading  want  of  assets,  or  other  nutter  that  an 
executor  may  plead  to  a  sci.  fa.  on  final  judgment  against  the  testator :  see  2  Wms. 
Saund.  72  r.  4. 

188.  (1)  After   the  death  of  either   party   to  an  action,  ^«  compel 
where  the  action  may  be  continued  under  this  Act,  the  defendant  Xnd^mcniof 
or  person  against  whom  the  action  may  be  so  continued  may  J^'JJ! '"  ^^  ^'^ 
apply  by  summons  to  compel  the  plaintiflf,  or  person  entitled  to  20  vic.  Xo.  31 . 
proceed  with  the  action  in  the  room  of  the  plaintiff,  to  proceed  ''•  ^• 
according  to  the  provisions  of  this  Act  within  such  time  as  the 
Judge  shall  order. 

(2)  In  default  of  such  proceeding,  the  defendant  or 
other  person  against  whom  the  action  may  be  so  continued  as 
aforesaid  may  enter  a  suggestion  of  such  default,  and  of  the 
representative  character  of  the  person  by  or  against  whom  the 
action  may  be  proceeded  with  as  the  case  may  be,  and  have  judg- 
ment for  the  costs  of  the  action  and  suggestion  against  the 
plaintiff  or  against  the  person  entitled  to  proceed  in  his  room  as 
the  case  may  be,  and  in  the  latter  case  to  be  levied  of  the  goods 
of  the  testator  or  intestate. 

This  section  enables  defendants,  in  all  cases  of  a  change  of  parties  by  death  or 
otherwise,  to  bring  the  proceedings  to  a  close,  by  compelling  the  {persons  entitled  to 
go  on  with  the  action  to  proceed  therewith,  or  Imve  a  judgment  of  non  pros,  signed 
against  him. 

The  proceedings  under  this  section  are  to  be  by  summons  at  chambers. 

It  may  be  that  a  defendant  may  adopt  this  course  in  the  case  of  the  death  of 
the  husband,  in  an  action  brought  by  a  man  and  his  wife,  for  an  injury  done  to  the 
^^ni€,  where  the  husband  has  added  claims  arising  to  him  in  his  own  right,  under 
s.  50  {ante).  The  surviving  vnie,  in  respect  of  claims  which  survive  to  her ;  the 
legal  representative  of  the  husband  in  respect  of  his  rights  of  action ;  are  the  parties 
to  be  called  upon  to  proceed  with  the  action. 

In  case  of  the  death  of  one  or  more  of  several  plaintifTs,  or  of  one  or  more  of  several 
defendants,  the  surviving  plaintiffs,  if  the  cause  of  action  survives  to  them,  are  the 
parties  to  be  called  upon  to  enter  a  suggestion  of  the  death  {ante)  s.  153 ;  and  this, 
if  the  death  happens  before  issue  joined,  should  be  made  in  the  issue  :  Farr  v.  Denn^ 
1  Burr.  362 ;  if  after  issue  joined,  on  the  nisi  prius  record  :  I^.  v.  Cohen,  1  Stark. 
511.  The  suggestion  must  be  entered  before  any  further  proceedings  can  be  taken : 
Pinkus  v.  Sturch,  5  C.B.  474 ;  and  affidavits  to  be  used  in  the  cause  after  the  death  of 
any  of  the  parties  should  be  entitled  in  the  names  of  the  survivors  only  :  Larchin  v. 
BuckU,  1  L.M.  &  P.  740. 

If  one  of  several  plaintiffs  or  defendants  dies  after  judgment,  execution  may  be 
had  bv,  or  again.st,  the  survivors  :  2  Wms.  Saund.  72,  /,  4.  _ 

Digitized  by  VjOOQIC 


100  Death  or  Marriage  of  Parties. 

C«L«P.  Act,  In  case  of  the  death  of  a  sole,  or  sole  surviving  plaintiff,  the  legal  representative 

S.  168.       ^  ^^^  person  to  be  called  upon  to  enter  a  suggestion  of  the  death,  s.  154  (ante),  and 
proceed  with  the  action. 

In  the  case  of  the  death  of  a  sole,  or  sole  surviving  defendant,  the  legal  representa  - 
tive  may  now  call  upon  the  plaintiff  to  proceed,  s.  loo  {ante}^  and  in  default,  enter 
a  suggestion,  and  sign  judgment  under  this  section. 

As  to  ejectment,  see  ss.  233 — 242  (post). 

The  death  of  either  party,  between  verdict  and  judgment,  does  not  prejudice  tlie 
judgment,  if  judgment  be  entered  up  within  two  terms  after  verdict,  s.  156  (ante) 
and  the  proceedings   in  actions  which  survive  may,  in  the  case  of  the  death  of  either 
plaintiff  or  defendant,  between  interlocutory  and  final  judgment,  be  continued  by 
or  against  the  legal  repesentative,  s.  157  {supra). 

Marriage  does  not  now  cause  the  action  to  abate  :  s.  1 59  [infra). 

Marriage  not  to  169.  (1)  The  marriage  of  a  woman  plaintiff  or  defendant 

i7^vic*^No"  21  ^^^^^  ^^^  cause  the  action  to  abate,  but  the  action  may,  notwith- 
s.  114.*    °*     '  standing,  be  proceeded  with  to  judgment. 

(2)  Such  judgment  may  be  executed  against  the 
wife  alone,  or  by  suggestion  or  writ  of  revivor  pursuant  to  this 
Act  judgment  may  be  obtained  against  the  husband  and  wife 
and  execution  issue  thereon. 

(3)  In  case  of  a  judgment  for  the  wife,  execution  may 
be  issued  thereupon  without  any  writ  of  revivor  or  suggestion. 

(4)  If  in  any  such  action  the  wife  sues  or  defends  by 
attorney  appointed  by  her  when  sole,  such  attorney  shall  have 
authority  to  continue  the  action  or  defence  as  if  she  had  remained 
sole. 

(5)  Nothing  in  this  section  shall  afYect  the  provisions 
of  the  Married  Women's  Property  Act  or  the  Married  Women's 
Property  Act,  1893,  and  this  section  shall  be  read  subject  to  the 
said  Acts. 

The  Married  Women's  Property  Acts  are  now  repealed,  and  re-enacted  as  the 
Married  Women's  Property  Act,  1901. 

This  section  does  not  apply  in  the  case  of  the  marriage  of  a  female  defendant 
after  judgment :  Morris  v.  Coates,  2.5  L.T.  176. 

Formerly  if  an  action  was  brought  by  or  against  a  married  woman  as  a  fettie 
sole,  the  defendant  in  the  first  case,  the  wife  in  the  second,  could  have  pleaded  in  abate- 
ment  ;  but  see  now  the  Married  Women's  Property  Act,  1901,  as  to  the  right  of  a 
married  woman  to  sue  and  to  be  sued,  and  as  to  the  husband's  liability  in  an  action 
against  the  wife,  ss.  38  &  40  (ante).  This  section  provides  for  the  event  of  marriage 
after  action  brought. 

If  a  woman  married  after  action  brought,  and  before  trial,  the  coverture  was  also- 
pleadable  in  abatement,  either  directly  by  such  a  plea,  or  by  a  plea  puis  darrein 
continuance:  Walker  v.  Golling,  11  M.  &  W.  78.  The  section  prevents  coverture 
being  thus  pleaded. 

Formerly,  again,  if  a  feme  sole  obtained  judgment,  or  a  judgment  was  recovered 
against  her,  and  she  married  before  execution,  a  sci.  fa.  must  have  been  brought  by 
or  against  the  husband  to  obtain  execution  :  2  Wins.  Saund.  72,  /,  4.  In  the  case  of 
judgment  against  the  wife,  the  party  who  has  recovered  such  judgment  may  either 
sue  out  execution  against  her  alone,  by  her  maiden  name  :  Thorpe  v.  Argles,  1  D.  &  L- 
831  ;  or  proceed  by  revivor  or  suggestion  under  s.  145  [ante). 


Digitized  by 


Google 


New  TritU,  101 

PART  XVII.  C.L.P.  Act, 

S.  160. 

New  trial,  arrest  of  judgment,  and  judgment  non 

obstante  veredicto. 
160.  In  any  action  in  which  a  new  trial  is  granted  the  Powers  of  Coun 

Cnwrt    mav **"  granting 

v^ourr   may —  „,,^  t^ai. 

(a)  impose  such  conditions  on  and  direct  such  admissions  to  &  vic.  Xo  9, 
be  made  by  either  party  for  the  purpose  of  such  new  *  ^^* 
trial   as  the  Court  thinks   lit ;   and 

(b)  grant  such  new  trial  either  generally  or  on  some  par- 
ticular point  or  points  only  as  the  Court  thinks  fit ; 
and 

(c)  order  that  the  testimony  of  any  witness  examined  at  the 

former  trial  may  be  read  from  the  Judge's  notes  instead 
of  such  witness  being  again  examined  in  open  Court ; 
and 

(r/)  for  several  purposes  aforesaid  make  all  such  orders, 
from  time  to  time,  as  may  be  necessary. 

See  also  the  Supreme  Court  Procedure  Act,  1900,  (post). 
And  RR.   150,  et  setj.,  post. 

Grounds  for  a  new  trial. — The  principles  which  guide  the  court  in  granting 
or  refusing  applications  for  new  trials  are  the  same  here  as  in  England.  For  the 
English  decisions  on  this  subject  see  Chitty's  Archbold,  1518,  et  seq.  Some  of  the 
grounds  on  which  new  trials  are  granted  are  here  mentioned,  illustrated  by  decisions 
of  our  own  court. 

Verdict  against  evidence. — The  principle  which  guides  the  court  in  granting  a  new 
trial  onTliisgiUUnJis  stated  in  Cross  v.  Goode^  (1887)  8  N.S.  W.R.  at  p.  263.  "  Now, 
although  the  opinion  of  a  judge  who  tries  a  case  is  by  no  means  conclusive,  yet  in 
determining  whether  a  verdict  is  against  evidence,  his  opinion  must  be  taken  into  serious 
consideration,  and  his  opinion  should  form  one  of  the  elements  upon  which  the  court  is 
to  base  its  determination.  It  is  not  sufficient  for  us  to  say  that  on  the  evidence  ap- 
pearing on  the  judge's  notes  we  should  have  come  to  a  different  conclusion  ;  nor  is  it 
sufficient  that  we  may  think  the  verdict  eminently  unsatisfactory.  We  must,  in 
order  to  set  aside  a  verdict  as  being  against  evidence,  come  to  the  conclusion  that 
the  Yfitdict  is  not  onlv  unsatisfactorv.  but  unreasonable  and  unjustj  and  such  as  reason- 
able men  ought  not  nave  found.  _  if  the  verdict  be  one  such  as  reasonable  men  might 
find,  it  cannot  be  disturbed:  and  for  this  "position  the  cases  of  Solomon  v.  Bitton, 
S  Q.B.D  176  ;  Webster  v.  Friedeberg,  17  Q.B.D.  736;  and  MetropolUan  Railway  Co.  v. 
Wriglit,  11  A.C.  152,  are  authorities,  if  indeed  it  be  necessary  to  cite  authorities  for  a 
position  now  well  established."  For  the  older  practice,  see  Fisher  v.  Kemp,  (1853) 
Stephen  Sup.  Ct.  Practice,  p.  150.  See  alsoCooper  v.  Rutherford,  (1887)  8  N.S.W.R. 
195;  3  W.N.  142 ;  CTKeefe  v.  Gogerty,  (1871)  10  S.C.R.  15 ;  Rutter  v.  Eather,  (1874) 
13  S.C.R.  147  ;  Gddsbrough  v.  McMahon  (1887)  8  N.S.W.R.  265  ;  Lloyd  v.  Osborne, 
(1899)  20  N.S.W.R.  127  ;  15  W.N.  309  :  A.J.S.  Bank  v.  Croudace,  (1899)  20  N.S.W.R. 
361  ;  16  W.N.  125;  Gardiner  v.  City  Mutual  Life  Society,  (1900)  21  N.S.W.R.  251  ; 
17  W.N.  49. 

The  fact  that  the  jury  had  a  view  of  the  locus  is  important  on  this  ground,  but 
not  conclusive  in  favor  of  the  verdict :  Von  Meyer  v.  Borough  of  East  St.  I^onards, 
(1886)  3  W.N.  13. 

The  fact  that  there  have  been  two  trials  with  the  verdict  the  same  way  will  not 
prevent  the  court  sending  the  case  to  a  third  trial  on  this  ground,  but  terms  as  to 
costs  were  imposed:  Everett  v.  Bayliss,  (1882)  3  N.S.W.R.  174;  and  see  Fitch  v. 
Liverpool  and  London  Insurance  Co.,  (1862)  1  S.C.R.  269. 

\^here  the  damages  recovered  are  under  £20,  the  court,  as  a  general  rule,  will 
not  grant  a  new  trial,  on  the  ground  that  the  verdict  is  against  evidence  :  Brenan  v. 
fnisseXt,  rreeZ)  1  S.C.R.  300;  LTConnell  v.  Whittaker,  (1885)  1  W.N.  155;  Helmore 
v.  Simons,  (1902)  19  W.N.  25;  and  see  Hoffnung  v.  Simpson,  (1881)  3  N.S.W.R. 
133.  But  where  there  is  not  a  tittle  of  evidence  to  support  the  verdict  the  court 
will  set  it  aside  [per  Stephen,  J.)  :  Borough  of  Kiama  v.  Charles,  (1894)  15  N.S.W.R. 
497;  and  so  where  the  verdict  affects  future  rights  (ibid). 
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C*L.P.  Acty  If  an  unsuccessful  plaintiff  would  on  the  new  trial  be  entitled  to  only  nominal 

S    160        damages,  the  court  inav  refuse  to  set  the  verdict  aside  :  Vidal  v.  TetnperLey,  (1899) 
20  N.S.W.R.  223 ;  16  W.N.  56 ;  Griffith  v.  Johnson,  (1903)  20  W.N.  40. 

Misdirection  of  the  Judge. — The  misdirection  of  the  presiding _[ud^e  entitles 
the  party  unsuccessful  to  a  new  trial,  see  Strickland  v.  McCull(Kh,  (1887)  8  N.S.W.R. 
324,  where  Faucett,  J.,  quotes  from  Prudent uU  Assurance  Co.  v.  Edmunds,  2  A.C. 
507  :  **  when  once  it  is  established  that  a  direction  was  not  proper,  either  wrong 
in  giving  a  Avrong  guide,  or  imperfect  in  not  giving  the  right  guide  to  the  jury,  when 
the  facts  were  such  as  to  make  it  the  duty  of  the  judge  to  give  a  guide,  we  cannot 
inquire  whether  or  no  the  verdict  is  right  or  wrong  as  having  been  against  the  weight 
'  of  evidence  or  not,  but  there  having  been  an  improper  direction  there  must  J?e  a 
venire  de  nm^)."    **  This  statement,*  says  Faucett,  J.,  *  carries  the  law  to  its  utmost 

'  irmfts."^  ■ 

But  this  misdirection  must  be  on  some  point  material  to  the  issue.  In  McLaugh- 
lin v.  The  Standard  Fire  and  Marine  Insurance  Company  of  New  Zealand,  (1878) 
Knox.  224,  it  was  decided  that  a  new  trial  will  not  be  granted  on  this  ground  alone 
even  although  the  ruling  be  wrong,  but  under  the  circu  mstances  of  the  case,  immaterial 
to  the  points  in  issue.  See  also  Blaxland  v.  The  Australian  Steam  Navigation  Com- 
pany (ibid.),  434. 

Where  the  question  as  to  whether  a  plaintiff  in  an  action  for  breach  of  contract 
should  or  should  not  have  received  reasonable  or  any  notice,  before  termination, 
was  essentially  one  for  the  jury,  and  in  summing  up,  the  judge  told  the  jury  that  as 
a  matter  of  law  the  plaintiff  was  entitled  to  notice,  although  he  also  left  it  to  the  jury 
to  find  as  a  matter  of  fact  whether  notice  was  necessary  ;  held,  that  the  verdict  must 
be  set  aside,  on  the  ground  that  the  jury  would  consider  themselves  bound  to  adopt 
the  ruling  of  the  judge:  Low  v.  Fairfax  and  others,  (1899)  16  W.N.  113. 

The  fact  that  at  the  trial  the  judge,  who  presided,  should  have  directed  a  verdict 
for  the  defendant,  and  did  not  do  so,  is  tantamount  to  a  misdirection,  and  will  justify 
the  granting  of  a  new  trial,  even  when  the  verdict  is  one  for  under  £20  {per  Innes, 
J.)  :  Borough  of  Kiama  v.  Charles,  (1894)  15  N.S.W.R.  497. 

Nonsuit. — A  nonsuit  is  proper,  although  there  may  have  been  some  evidence 
to  go  to  the  jurv,  if  the  proof  was  such  that  the  jury  could  not  reasonably  give  a 
verdict  for  the  plaintiff  :  Middle  y.  National  Fire  Co.,  (1896)  17  N.S.W.R.' 96  ;  12 
W.N.  138. 

A  plaintiff  cannot  refuse  to  be  nonsuited  after  arguing  the  point :  Dashborough 
V.  Perpetual  Trustee  Co.,  (1890)  13  W.N.  92.  Where  a  nonsuit  was  refused,  and 
leave  reserved,  on  the  motion  before  the  court,  the  court  can  look  at  the  evidence  for 
the  defence:  Ostermeyer  v.  Harrold,  (1895)  12  W.N.  38. 

'  A  plaintiff  accepting  a  nonsuit  after  decision  of  a  point  against  him  is  not  pre- 

cluded from  moving  the  court  :  Rdfe  v.  Lea,  (1895)  16  N.S.W.R.,  168  ;  12  W.N.  53. 

Questions  of  misdirection,  or  wrongful  admission  or  rejection  of  evidence  must 
be  raised  at  the  trial ;  but  points  of  law  otherwise  arising  on  the  evidence  may  be 
taken  afterwards  :  Lhvyer  v.  Herman,  (1881)  2  N.S.W.R.  280 ;  see  Brown  v.  Fletcher, 
(1884)  5  N.S.W.R.  393;  Trafford  v.  Pharmacy  Board,  (1902)  19  W.N.  281. 

Wron^l  admission  or  rejection  of  evidence.— If  a  judge  at  the  trial  admits 
'  improper  evidence,  or  reject  evidence  which  ought  to  be  admitted,  by  which  means 
the  result  of  the  trial  might  have  been  different,  the  court  will,  as  a  rule,  grant  a  new 
trial.  But  where  the  court  sees  that,  on  the  evidence,  independently  of  that  improj>erly 
received,  the  verdict  was  a  proper  one,  the  court  will  not  order  a  new  trial  on  the  ground 
of  the  improper  reception  of  evidence  :  Gordon  v.  Bank  of  New  South  Wales,  (1886) 

7  N.S.W.R.  122  ;  2  W.N.  62  ;  Cross  v.  Goode,  (1887)  8  N.S.W.R.  255  ;  4  W.N.  25; 
GoodseU  v.  National  Bank,  (1890)  11  N.S.W.R.,  Eq.  156;  6  W.N.  154. 

A  new  trial  will  not  be  granted  because  a  judge  allows  evidence  in  reply  which 
ought  have  been  given  in  chief  [semble)  :  R.  v.  Chantler,  (1891)  12  N.S.W.R.  116; 

8  W.N.  10. 

Where  a  document,  rejected  in  evidence,  \\'as  by  mistake  sent  into  the  jury  rot)m, 
a  new  trial  was  gmnleti  on  terms:  Hegherty  v.  National  Mutual  Life  Association, 
(1892)  8  W.N.  122. 

.Misconduct  of  jury. — The  court  will  not  grant  a  new  trial  on  the  ground  of 
misconduct  of  a  juror,  where  there  is  no  clear  and  precise  evidence  before  the  court 
to  show  that  the  juror  has  been  guilty  of  such  misconduct :  Cox  v.  Bath,  (1893)  14 
N.S.W.R.  263;  9  W.N.   171.     .Sec  also  Clamp  v.   Lyne.  (1895)   11   W.N.   108. 
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After  a  verdict  has  been  delivered  in  open  court,  statements  made  by  some  of  C.L.P.  Aoty 
the  jurors  in  the  hearing  of  their  fellow  jurors,  and  before  their  separation,  are  not       g^  \9D. 
receivable  as  evidence  of  misconduct  in  the  jury  room  :  Brenan  v.  Russellf  (1862) 

1  S.C.R.  300  ;  and  no  evidence  will  be  received  of  what  passes  in  the  jury  room,  {ibid). 

The  court  will  hear  an  affidavit  made  by  the  juror  who  is  charged  with  miscon- 
duct, but  (semble)  not  affidavits  by  other  jurors  as  to  what  took  place  afterwards 
in  the  jury  room  :  Perdriau  v.  Moore,  (1888)  9  N.S.W.R.  143 ;  but  where  a  plain- 
tiff is  charged  with  improperly  conversing  with  a  juror  at  a  view,  the  affidavits  of 
the  jurors  are  admitted  on  a  motion  for  a  new  trial,  to  show  what  really  occurred. 
Where  it  is  found  that  whatever  conversation  took  place,  was  on  immaterial  points, 
the  verdict  will  not  be  disturbed  on  that  ground  :  Slocombe  v.  The  Municipal  Council 
of  Sydney,  (1888)  5  W.N.  14;  but  if  the  information  afforded  the  juryman  be  on 
material  points,  then  even  though  the  information  be  true,  a  new  trial  will  be  granted  ; 
Smith  V.  Neild,  (1889)  6  W.N.  55.  So,  where  it  was  shown  that  one  of  the  jurors 
trying  a  collision  case  improj>erly  conversed  during  an  adjournment  of  the  court, 
with  one  of  the  witnesses  near  the  scene  of  the  collision,  as  to  the  causes  which  had 
led  thereto,  a  new  trial  was  granted  on  terms  :  Perdriau  v.  Moore  {supra)  ;  and  in 
McRoberts  v.  Carter,  (1888)  9  N.S.W.R.  458  ;  5  W.N.  32,  where  tlie  defendant,  during 
the  trial  of  the  action,  spoke  to  a  juryman,  with  whom  he  was  not  acquainted,  and 
said  :  "  Are  you  going  to  see  the  land  ?"  To  which  the  juryman  replied  :  **  I  think 
not,  but  I  believe  we  could  settle  the  matter  better  by  doing  so."  It  was  held  that 
the  case  must  go  down  for  a  new  trial,  Chven,  J.,  in  his  judgment  saying  :  *  It  is  im- 
I  peratively  necessary  that  jurymen  and  others  should  clearly  understand  that  a  party 
to  an  action  is  in  no  case  justified  in  speaking  to  a  juryman  during  the  trial,  because, 
independently  of  what  he  may  say,  the  very  fact  of  his  speaking  to  him  may  influence 
the  juryman  in  his  favor." 

In  a  case  where  the  plaintiff  spoke  to  a  juryman  during  the  progress  of  the 
trial,  but  the  juryman  refused  to  speak  with  him,  it  was  held  that  this  was  not  suffi- 
cient to  disturb  the  verdict ;  but  that  the  plaintiff  should  be  punished  with  costs  : 
Tabrett  v.  Wakely,  (1889)  10  N.S.W.R.  77. 

But  where  it  can  be  clearly  inferred  from  the  verdict  of  the  jury  that  they  did 
not  decide  on  the  evidence,  or  investigate  the  matters  in  dispute,  a  new  trial  will 
be  granted  :  Conlon  v.  McGuigan,  (1884)  5  N.S.W.R.  205;  see  Spencer  v.  Harris, 
(1890)  11  N.S.W.R.  27;  Stevens  v.  London  Assurance  Corp.,  (1899)  20  N.S.W.R. 
153. 

Jopy  panel. — Tampering  with  the  jurv  panel  by  one  of  the  parties  wiU  entitle 
the  other  party  to  a  new  trial :  Parker  v.  Falkiner,  (1889)  10  N.S.W.R.  7  ;  5  W.N. 
57  ;  see  Ricketson  v.  Barbour,  (1878)  1  S.C.R.,  N.S.  193. 

Sopppise. — In  some  cases,  where  a  party  is  taken  by  surprise  at  the  trial,  the 
court  will  grant  a  new  trial ;  but  before  this  is  done  a  clear  case  must  be  made  out 
by  the  party  moving:  New  Zealand  Insurance  Company  \.  South  Australian  Insur- 
ance Co.,  (1878)  1  S.C.R.,  N.S.  214. 

The  granting  of  a  new  trial  on  the  ground  of  surprise  is  not  a  matter  of  right 
but  always  lies  in  the  discretion  of  the  court :  Newcome  v.  Corrigan,  (1880)  1  N.S.W.R. 
358,  and  each  case  must  depend  on  its  own  circumstances  :  Stuart  v.  Baravene,  (1881) 

2  N.S.W.R.  315. 

ExceasiYe  dama|(ei. — The  courts  are  slow  to  disturb  verdicts  on  the  ground  that 
the  damages  awarded  were  excessive,  and  before  a  new  trial  will  be  granted  for  this 
reason,  it  must  be  shown  that  the  damages  were  outrageous,  or  calculated  upon  a 
wrong  principle  :  Campbell  v»  The  Commercial  Banking  Company  of  Sydney,  (1877) 
Knox.  14,  or  that  having  regard  to  all  the  circumstances  of  the  case,  the  court  think 
that  the  damages  are  so  large  that  no  jury  could  reasonably  have  given  them.  So 
in  a  libel  action,  where  the  plaintiff  was  a  man  of  proved  bad  character,  the  verdict 
of  the  jury  in  his  favor  for  £200  was  set  aside  as  excessive  :  Lees  v.  Evans,  (1891) 
12  N.S.W.R.  7  ;  7  W.N.  98  ;  see  also  Buckle  v.  Hordern,  (1894)  1 1  W.N.  70. 

Where  the  damages  awarded  bear  no  proportion  to  the  position  of  the  plaintiff 
and  the  nature  of  the  injuries,  the  court  will  interfere  and  sdt  aside  the  verdict,  unless 
the  plaintff  consents  to  reduce  the  a  mount  of  the  verdict.  Thus,  where  the  jury  award- 
ed £3000  to  an  infant  4  years  old,  who  lost  her  leg  by  a  tram  accident,  the  court 
reduced  the  verdict  to  £1500  :  McWhannell  v.  The  Commissioner  for  Railways, 
(1894)  10  W.N.  101. 

Absence  of  defendant's  counsel,  etc.— If  the  cause  be  tried  in  the  order  in 
which  it  is  set  down  in  the  cause  list,  in  the  absence  of  the  opposite  party  or  his  counsel 
the  court  will  not  grant  a  new  trial,  unless  under  very  special  circumstances  ;  in 
which  case,  as  a  general  rule,  it  would  be  granted  only  on  an  affidavit  of  merits  and 
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C.L.P.  Acty  on  payment  of  costs;  see  Weitzel  v.  Freidenreich,  (1897)  14  W.N.  7,  where  a  case 
S.  160.  being  called  on  in  its  turn,  neither  the  defendant  nor  his  counsel,  nor  attorney  was 
present,  and  the  plaintiff  having  obtained  a  verdict,  the  defendant  moved  for  a  new 
trial.  Hdd,  that  there  being  no  affidavit  of  merits,  the  court  w^ould  not  grant  a  new 
trial,  even  upon  terms.  The  court  in  that  case  laying  down  the  rule  that  there  must 
be  a  very  clear  affidavit  of  merits  before  the  court  could  act.  Where,  on  the  other 
hand,  a  case  is  called  on  and  tried  out  of  its  turn,  a  new  trial  will  as  a  rule  be  granted  ; 
Martin  v.  Booty,  (1884)  1  W.N.  47. 

Perjury  of  witness. — The  court  granted  a  new  trial,  although  a  previous  applica- 
tion had  been  refused,  where  the  successful  party  had  since  been  convicted  of  perjury  at 
the  first  trial:  Longworth  v.  Campbell,  (1882)  3  N.S.W.R.  329;  see  Goldsbrough 
&  Co.,  V.  McMahon,  (1887)  8  N.S.W.R.  118 ;  3  W.N.  119. 

Insanity  of  losing  party  at  trial, — In  a  case  in  which  the  defendant,  though 
previously  unsuspected  of  insanity,  behaved  in  a  most  eccentric  manner  at  the  trial, 
and  was  on  the  following  day  placed  under  restraint  as  insane,  the  jury  returned  a 
large  verdict  against  him,  A  new  trial  was  applied  for,  and  granted  on  the  ground 
that  he  was  prejudiced  by  his  conduct  in  the  eves  of  the  jury  :  Teas  v.  Kennedy, 
(1881)  2  N.S.W.R.  55. 

Cross -act  ions. — Where  cross-actions  involving  the  same  questions  of  law  and 
fact  are  separately  tried  with  the  result  that  contradictory  verdicts  are  obtained 
if  the  evidence  at  each  trial  is  so  fairly  balanced  that  a  jury  might  reasonably  find 
either  way,  both  cases  ought  to  be  tried  again,  not  separately,  but  together.  The 
court  in  such  case  can  neither  be  called  upon  to  exercise  the  functions  of  a  jury,  nor 
to  issue  contradictory  decrees  :  Australasian  Steam  Navigation  Co.  v.  Howard  Smith 
6-  Sons,  (1889)  10  N.S.W.R.  150 ;  6  W.N.  3.  If,  however,  one  verdict  is  demonstra- 
bly wrong,  and  liable  to  be  set  aside  under  tlie  ordinary  rules  as  to  new  trials,  it 
should  be  set  aside  (ibid). 

Case  governed  by  decisions  since  rule  nisi  granted. — For  an  instance  of  a 
case  governed  by  decision  given  since  rule  nisi  granted,  see  McPhillamy  v.  Green, 
(1887)  4  W.N.  31  ;  see  also  on  this  point,  McRoberts  v.  Carter,  (1888)  9  N.S.W.R. 
458. 

Where  jury  return  no  verdict  against  one  defendant. — Where  a  jury  re- 
turns no  verdict  against  one  of  two  or  more  defendants,  the  court  has  no  power  to 
enter  a  verdict :  Margraves  v.  Cohen  6*  others,  (1873)  12  S.C.R.  310. 

Rehearing  a  motion  already  argued. — The  court  will  not  rehear  a  motion 
for  a  new  trial  which  has  already  been  argued  before  two  judges  in  Banco,  although 
the  judges  differing  no  decision  was  arrival  at  or  order  made  :  Krefft  v.  Hill,  (1875) 
13  S.C.R.  303. 

Power  of  court  on  leave  reserved. — Where,  at  the  trial,  a  verdict  is  formally 
entered  for  the  plaintiff  by  the  direction  of  the  presiding  judge,  and  leave  is  reserved 
to  the  defendant  to  move  the  Full  Court  to  have  the  verdict  entered  for  him,  on  such 
motion  the  court  can  grant  a  new  trial :  Hennessy  &  another  v.  Rourke,  (1893)  15 
N.S.W.R.  33.    See  now  the  Supreme  Court  Procedure  Act,  1900  {post). 

General  verdict  on  several  counts. — Where  there  are  several  counts  in  the 
declaration  and  the  jury  returns  a  general  verdict,  the  verdic^  cannot  stand  unless 
there  is  evidence  to  support  each  count:  Lamh  v.  West,  (1894)  15  N.S.W.R.  120  ; 
see  Hodge  v.  Rudd,  (1902)  19  W.N.  119. 

Power  of  Judge  appealed  from  to  sit  on  hearing  of  motion  for  new  trial. — 
A  judge  who,  by  consent,  formally  refuses  to  nonsuit,  is  at  liberty  to  sit  on  the  hearing 
of  the  new  trial  motion  :  Byrnes  &  another  v.  Western  6*  another,  (1896)  17  N.S.W.R. 
SO ;  though  on  appeal  against  a  sulistaniial  ruling  he  cannot  sit  (except  on  ttte  rule 
nisi)  under  the  Supreme  Court  and  Circuit  Courts  Act,  1900,  s.  18,  {post). 

Impose  such  conditions. — Terms  are  frequently  imposed  as  to  costs  of  tlie  first 
trial,  or  of  the  motion,  departing  from  the  ordinary  rule  as  stated  {infra).  Costs. 
Thus  in  Perdriau  v.  Moore,  (1888)  9  N.S.W.R.  143,  where  a  new  trial  was  granted 
on  the  ground  of  the  misconduct  of  a  juryman,  the  court  ordered  that  if  the  defendant 
did  not  go  to  trial  again  the  rule  would  be  discharged  without  costs  ;  but  if  he  did, 
then  upon  his  paying  all  the  costs  of  the  last  trial  within  one  week  after  taxation 
the  rule  to  be  made  absolute  without  costs.  See  also  Hegherty  v.  National  Mutual 
Life  Association,  (1892)  8  W.N.  122  {supra)  ;  Everett  v.  Bayliss,  (1882)  3  N.S.W.R. 
174  (third  trial)  ;  and  Bryden  v.  Wells,  (1897)  14  W.N.  60,  where  leave  to  amend  the 
declaration  was  given  and  a  new  trial  granted  ex  gratia,  on  terms. 

Privy  Council  will  not  interfere  with  discretion  of  Supreme  Court  re  costs. — 
The  Privy  Council  will  not  interfere  with  the  discretion  of  the  Supreme  Court  as 
to  costs  of  a  motion  for  a  new  trial  in  such  court :  Campbell  v.  The  Commercial  Bank- 
ing Co.  of  Sydney,  (1881)  2  N.S.W.R.  375. 
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DireetsiiohadllliBBioni.— Where  two  issues  were  involved  in  a  case  on  the  trial,  G.L.P.  Aot^ 
which  had  been  found  by  the  jury  in  favor  of  the  plaintiff,  the  court,  on  appeal,  g^  160. 
upheld  the  tinding  of  the  jury  on  the  first  issue,  but  ordered  a  new  trial  on  the 
ground  that  evidence  affecting  the  second  issue  had  [yeen  improperly  rejected,  but 
in  directing  a  new  trial  the  court  ordered  the  defendant  to  make  an  admission  as 
to  the  former  issue,  so  as  to  prevent  that  issue  being  again  tried  :  Denham  v.  Foley, 
(1898)  19  N.S.W.R.  414:  15  W.X.  145 ;  9  B.C.  18. 

Grant  such  new  trial  on  some  particolar  point.— In  Limon  v.  Bennett, 
(1900)  21  N.S.W.R.  164  ;  17  W.N.  120,  on  motion  for  a  new  trial  by  defendant  in 
a  libel  action,  the  case  was  sent  down  for  new  trial  merely  to  have  the  damages 
again  assessed. 

Order  that  the  testimony  of  any  witness,  etc— In  Conlon  v.  McGuigan, 
(1884)  5  N.S.W.R.  207,  after  a  rule  for  a  new  trial  had  been  granted,  one  of  the  parties 
made  a  separate  application  that  the  evidence  of  a  witness  at  the  first  trial,  who  had 
since  died,  might  be  read  from  the  judge's  notes.  But  the  court  held  that  the  applica- 
tion ought  have  been  made  on  the  new  trial  motion. 

Costs. — The  ordinary  rule  as  to  costs  now  is  that  the  successful  party  on  the 
new  trial  motion  gets  the  costs  of  that  motion,  and  the  costs  of  the  first  trial  abiie 
the  event.  But  in  special  circumstances,  special  orders  are  made ;  see  various  cases 
cited   (supra);  s.    161,  and   R.    159  [post). 

161.  When  a  new  trial  is  granted  on  the  ground  that  the  ^?«}»  ^^^  "<^^ 

,.  ~.  .,  ,^  ri/*'iiiii«i     ^'^'  **"*  matters 

verdict  was  against  evidence,  the  cost  of  the  first  trial  shall  abide  of  fact. 

the  event   unless  the  Court  otherwise  orders.  2ovic.  Xo.  ai. 

s.  16. 

The  meaning  of  **  costs  abiding  the  event '  is  that  if  the  same  party  succeed 
on  both  trials,  he  should  have  the  costs  of  the  first  trial  as  well  as  the  second  ;  but 
otherwise  the  costs  of  the  first  trial  shall  not  be  allowed. 

•*  The  event  "  means  the  ultimate  event  of  the  cause.  .See  on  this  question  Chittv's 
Archbold,  p.  1543. 

As  to  when  a  new  trial  will  be  granted  on  the  ground  that  the  verdict  was  against 
cviden.e,  see  notes  to  preceding  section,  160. 

.See  also  R.   159  {post). 

162.  (1)  Upon  any  motion  made  in  arrest  of  judgment,  or  Suggestion  of 
to  enter  an  arrest  of  judgment,  or  for  judgment  non  obstante  ^tUm in^^rr^i 
veredicto^  by  reason  of  the  non-averment  of  some  fact  or  matter  ofi"**f "'*"^'  *^* 
or  other  cause,  the  party  whose  pleading  is  alleged  or  adjudged  s/ua.*  '^"'  ^^' 
to  be  therein  defective,  may,  by  leave  of  the  Court,  suggest  the 
existence  of  the  omitted  fact  or  matter,  or  that  it  was  proved  at 

the  trial  of  the  cause. 

(2)  Such  suggestion  may  be  pleaded  to  by  the 
opposite  party  within  eight  days  after  notice  thereof  or  such 
further  time  as  the  Court  or  a  Judge  may  allow,  and  the  pro- 
ceedings for  trial  of  any  issues  joined  upon  such  pleadings  shall  be 
the  same  as  in  an  ordinary  action  : 

Provided  that  in  cases  in  which  the  suggestion  is  that  the 
omitted  fact  or  matter  was  proved  at  the  trial,  if  the  judge  before 
whom  the  cause  was  tried  certifies  that  such  proof  was  given 
to  his  satisfaction,  such  certificate  shall  be  conclusive  upon  the 
parties,  and  judgment  shall  be  given  in  accordance  therewith. 

See  RR.  150,  et  seq.,  post. 

In  arrest  of  Judgment.— The  cases  in  which  judgment  will  be  arrested  are 
collected  in  the  notes  to  Hambleton  v.  Veere,  2  Wms.  Saund.  169,  and  in  Kitdienman 
V.  Sheet,  3   Exch.   49. 

A  motion  in  arrest  of  judgment  may  be  made  after  judgment  by  default,  but 
not  after  judgment  on  demurrer  :  Edwards  v.  Blunt,  1  Str.  425. 

Judgment  non  obstante  Yeredicto.— When  judgment  non  ob.  ver.  will  be 
awarded,  and  in  what  cases  a  repleader  will  be  ordered,  .see  2  Wms.  .Saund. 
319  d  {h). 
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C.L.P.  Act,  ^  otheF  Cause.—  In  this  section  are  intxoduoi   the   words  "  or  other  cause  ;' 

S.  162.  ^rom  which  it  would  appear  that  in  every  case  of  a  motion  in  arrest  of  judgment 
or  for  judgment  non  ob.  ver.,  a  suggestion  of  what  is  necessary  to  remedy  the  defect 
may  be  entered ;  and  the  section  goes  on  to  enact,  tliat  a  suggestion  of  the  omitted 
facts,  "  or  other  matter,"  may  be  made.  In  Mardey  v.  Boycot,  2  E  &  B..  46  ;  22  L.J. 
Q.B.  265,  it  was  held  that  to  entitle  a  defendant  to  a  rule  for  a  suggestion  under 
this  section,  such  facts  must  be  clearly  and  satisfactorily  alleged  upon  affidavit 
as  would,  if  added  by  tlie  suggestion,  make  the  pleading  good  ;  see  also  Fisher  v. 
Bridges,  2  E.  &  B.  118 ;  22  L.J.  Q.B.  270,  and  2  E.  &  B.  128,  n.;  more  fuUy  22  L.J. 
Q.B.  273,  n.,  and  Murgatroyd  v.  Robinson,  7  E.  &  B.  391. 

Effect  of  judgment  nmt  obstante  veredicto. — Judgment  non  ob.  ver.  is  interlocutory. 
\\'here  there  are  no  other  pleas  on  the  record  than  those  on  which  the  plaintiff  has 
obtained  judgment  non  ob.  ver.,  and  his  claim  is  unliquidated,  the  plaintiff  may  sue 
out  a  writ  of  inquiry  to  assess  his  damages,  without  leave  of  the  court :  Shepherd 
V.  Halls,  2  Dowl.  453  ;  but  if  the  action  is  only  brought  to  recover  nominal  damages, 
as  to  try  a  right,,  the  verdict  for  the  defendant  may  be  set  aside  by  the  court,  and  a 
verdict  with  nominal  damages  entered  for  the  plaintiff  :  Selby  v.  Robinson,  6  T.R.  758. 

These  motions  are  not  frequently  made,  now  the  parties  may  demur  and  plead ; 
and  even  when  there  Is  no  demurrer,  but  the  pleading  appears  doubtful  at  the  trial, 
it  is  common  to  reserve  by  consent  its  merits  for  the  determination  of  the  court,  and 
to  get  the  jury  to  assess  damages  contingently. 

May  »  #  #  suggest,  etc.— The  suggestion  authorised  by  this  section  may  be 
either  of  facts  or  matter  omitted  from  the  pleading,  the  non-averment  of  which 
renders  the  pleading  defective,  or  that  such  facts  or  matter  were  proved  at  the  trial : 
Rossiterv.  McGuigan,  (1862)  1  S.C.R.  154;  see  Ickerson  v.  Hayes,  (1866)  5  S.C.R. 
158. 

Such  suggestion  may  be  pleaded  to.— The  opposite  party  having  pleaded  or 
demurred,  the  case  can  then  be  carried  on  for  decision  in  the  usual  way. 

If  the  Judge  ,  ,  »  certifies.—"  Under  this  section,  the  party  whose  pleading 
is  defective,  may  also  allege  that  the  circumstances,  non-averment  of  which  are 
,  the  defect  thus  pointed  out,  were  proved  at  the  trial.  If  this  allegation  were  made, 
and  issue  thereon  were  taken  by  the  defendant,  the  plaintiffs,  in  order  to  support 
their  suggestion,  would  be  obliged  to  obtain  a  certificate  from  the  judge  who  tried 
the  case,  that  such  proof  was  then  given  to  his  satisfaction ;  and  if  the  judge  refused 
to  grant  this  certificate,  the  defendant  must  obtain  judgment.  Where  the  evidence 
at  the  trial  is  conflicting  or  uncertain,  is  the  judge  to  take  upon  himself  the  office 
of  the  jury,  and  certify  that  in  his  opinion  the  jury's  verdict  ought  to  have  been  in 
a  particular  way  ?  Or  where  the  specific  fact  was  not  in  issue,  and,  therefore,  neither 
the  attention  of  the  court  or  the  other  side  called  to  the  evidence  which  may  have 
been  tendered  in  support  of  such  fact,  and  which  thus  remains  uncontradicted,  is 
the  judge  to  be  called  on  to  certify  that  such  fact  was  proved  at  the  trial  ?  It  appears 
to  me  that  a  judge  would  be  very  chary  in  granting  an  instrument  thus  conclusive 
in  its  effect.  If  certificates  were  to  be  granted  as  a  general  rule  at  the  trial,  there 
would  be  a  constant  struggle  to  get  on  the  judge's  notes  evidence  available  in  the  event 
of  a  future  suggestion,  although  such  evidence  might  be  immaterial  to  the  issues 
then  being  tried.  I  think,  therefore,  that  the  plaintiffs  have  been  well  advised  in 
asking  leave  to  amend  their  suggestion,  by  omitting  the  averment  that  it  was  proved 
at  the.  trial,  and  stating  only  that  the  omitted  facts  are,  as  they  allege."  (per  Stephen, 
C'.J.   in  Rossiter  v.  McGuigan  (supra). 

ludgmcnt  to  163.  (1)  If  the  fact  or  matter  suggested  is  admitted  or 

luicestlS"''  '  found  to  be  true,  the  party  suggesting  shall  be  entitled  to  such 
17  vir.  No.  21.  judgment  as  he  would  have  been  entitled  to  if  such  fact  or  matter 
s-  I '7.  had  been  originally  stated  in  pleading  and  proved  or  admitted  on 

the  trial,  together  with  the  costs  of  and  occasioned  by  the  sugges- 
tion and  proceedings  thereon. 

(2)  If  such  fact  or  matter  is  found  to  be  untrue,  the 
opposite  party  shall  be  entitled  to  his  costs  of  and  occasioned  by 
the  suggestion  and  proceedings  thereon,  in  addition  to  any  other 
costs  to  which  he  is  entitled. 


Costs ..fabortiM-  164.  Upon    an    arrest    of    judgment,    or    judgment    no/i 

obstante  veredicto,  the  Court  shall  adjudge  to  the  party  against 
whom  such  judgment  is  given  the  costs  occasioned  by  the  trial  of 


isi.ues. 

Hid.    s.    118 
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any  issues  of  fact  arising  out  of  the  pleading  for  defect  of  which  C.L.P.  Act, 
such  judgment  is  given  upon  which  such  party  has  succeeded,      8-  161. 
and  such  costs  shall  be  set  off  against  any  money  or  costs  ad- 
judged to  the  opposite  party,  and  execution  may  issue  for  the 
balance  if  any. 

The  court  shall  a^Jv^^^^* — These  words  arc  imperative;  see  Von  Meyer  v.\ 
Taylor,  (1874)  12  S.C.R.  252. 

Costs. — Formerly,  if  the  judgment  was  arrested,  each  party  paid  his  own  costs 
and  on  a  judgment  non  ob.  ver.  neither  party  was  entitled  to  the  costs  of  immaterial 
issues.  Now,  by  thb  section,  the  party  against  whom  such  judgment  is  given 
is  entitled  to  the  costs  of  all  issues  raised  upon  the  defective  pleadings,  upon  which 
he  succeeded  at  the  trial :  Rossiter  v.  McGuigan,  (1862)  1  S.C.R.  154  ;  Cameron  v. 
Reynolds,  Cowp.  407. 

If  the  rule  nisi  Is  discharged,  the  party  successfully  showing  cause  is  entitled 
to  the  costs  of  doing  so,  as  costs  the  cause  :  Hodgkinson  v.  Wyatt,  1  D.  &  L.  668. 


PART  XVIII. 

Mandamus  and  injunction. 

Mandam74s, 

168.  The   plaintiff    in    any     action    except    replevin    and  ^^^'^  '^'" 
ejectment  may  indorse  upon  the  writ  and  copy  to  be  served  a  20  vic^'nI  31 
notice  that  the  plaintiff,  intends  fo  claim  a  writ  of  mandamus  ;  s.  34. 
and  he  may  thereupon  claim  in    the  declaration,  either  together 
with  any  other  demand  which  may  now  be  enforced  in  such 
action  or  separately,  a  writ  of  mandamus  commanding  the  de- 
fendant to  fulfil  any  duty  in  the  fulfilment  of  which  the  plaintiff 
is  personally  inccrested. 

The  '  duty  '  that  a  defendant  may,  under  this  section,  be  commanded  to  fulfil 
must  be  one  of  a  public,  or  quasi  public  nature  ;  as  well  as  one  in  which  the  plaintiff 
has  a  personal  interest ;  and,  therefore,  a  mandamus  will  not  lie  to  compel  the  per- 
formance of  a  mere  personal  contract :  Benson  v.  Paul,  6  E.  &  B.  273  ;  but  it  has  been 
held  to  lie  at  the  suit  of  the  administrator  of  a  deceased  shareholder  in  a  company 
incorporated  by  royal  charter,  to  compel  registration  of  his  title  :  N orris  v.  Irish, 
Land  Co.,  8  E.  &  B.  512,  where  Benson  v.  Paul  {supra),  is  somewhat  explained ; 
also  at  the  suit  of  a  shareholder  in  a  joint  stock  company  against  the  company  to 
compel  them  to  restore  his  name  on  the  register,  the  company  having  allowed  a 
transfer  of  his  shares  by  a  forged  transfer  deed  :  Swan  v.  A'.  British  Australasian  Co., 
7  H.  &  N.  603 ;  31  L.J.  Ex.  425  ;  and  in  Ex.  Ch.,  2  H.  &  C.  175  ;  32  L.J.  Ex.  273. 

A  claim  for  a  mandamus  has  been  sustained  under  this  section,  at  the  suit  of  an 
architect,  employetl  by  improvement  commissioners,  to  compel  the  levying  a  rate 
to  defray  the  amount  of  his  charges,  coUaterallv  ascertained  in  the  same  suit  bv  the 
verdict  of  a  jury  :  Ward  v.  Lowndes,  1  E.  &  E.  940  ;  28  L.J.  Q.B.  265  ;  and  affirmed 
in  error,  1  E.  &  E.  956  ;  29  L.J.  Q.B.  40.  So  where  commissioners  were  authorised 
to  borrow  money  on  debentures  on  the  credit  of  the  rates  they  were  empowered  to 
levy,  an  action  of  mandamus  will  lie,  at  the  suit  of  a  debenture  holder,  to  compel 
the  commissioners  to  apply  the  rates  in  pavment  of  his  charge  :  Webb  v.  Commissioners 
of  Herne  Bay,  L.R.  5  Q.B.  642  ;  see  also  Worthington  v.  Hulton,  L.R.  I  Q.B.  63  ;  35  L.J. 
Q.B.  61,  and  cases  therein  cited. 

An  action  of  mandamus  may  also  be  maintained  by  a  land  owner  who  has  had 
notice  from  a  railway  company  that  they  require  to  take  his  land,  under  the  com- 
pulsory clauses  of  the  Lands  Clauses  Act,  1845,  to  compel  the  company  to  issue  their 
warrant  to  the  sheriff  to  summon  a  jury  to  assess  the  value  of  the  land  :  Fotherhy  v. 
Metropolitan  Ry.  Co.,  L.R,  2  C.P.  188  ;  Guest  v.  Poole  and  Bournemouth  Ry.  Co., 
L.R.  5  C.P.  553.  So  where  the  <*otnpany  have  given  the  six  months'  notice  required 
by  their  special  act  of  their  intention  to  take  land,  the  action  can  be  maintained  to 
compel  the  company  to  give  a  proper  notice  to  treat  under  the  (English)  Lands  Clauses 
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C.L.P.  Act)  Act,  1845,  s.  18,  and  all  other  proper  notices  ;  and  also  to  issue  their  warrant  to  the 
fi  iM  sheriflf  to  summon  a  jury  :  Morgan  v.  Metropolitan  Ry.  Co.,  L.R.  3  C.P.  553  ;  affirmed 
^'  *"**•       in  Ex.  Ch.,  L.R.  4  C.P.  97  ;  Tyson  v.  Mayor  of  London.  L.R.  7  C.P.  18. 

The  action  may  be  maintained  even  thougli  no  actual  damage  has  been  sustained  : 
Fotherby  v.  Metroptilitan  Ry.  Co..  (supra)  per  Erie,  C.J. 

But  the  courts  will  use  their  discretion  as  to  allowing  the  wTit  to  go,  even 
though  the  plaintiff  has  a  good  cause  of  action  in  respect  of  the  defendant's  breach  of 
duty  :  Nicholl  v.  Allen,  1  B.  &  S.  916  ;  and  in  Ex.  Ch.,  1  B.  &  S.  934  ;  31  L.J.  Q.B.  283  : 
Guest  V.  Poole  and  Bournemouth  Ry.  Co.,  L.R.  5  C.P.  553,  560.  In  the  case  last  cited 
the  court  refused  to  grant  the  writ  without  some  notice  to  the  defendants  ;  and  held 
that  the  application  for  it  must  be  on  affidavit ;  and  it  seems  also  that  the  rule  is 
nisi  only  in  the  first  instance. 

An  action  of  mandamus  under  this  actj.  Ip^y  tb^  pr#»rngativp  ^vjit  of  jpandanius, 
is  not  applicable  where  there  Is  any  other  remedy  at  law.  Thus  it  is  not  maintainable 
against  the  clerk  to  commissioners  under  a  local  act,  for  work,  &c.,  done  for  them, 
where  it  is  not  alleged,  and  it  does  not  appear,  that  they  became  indebted  as  such 
commissioners,  or  became  otherwise  than  personally  indebted  ;  or  that  the  work 
&c.,  was  in  execution  of  the  local  act,  or  that  they  would  have  p)ower  to  levy  rates 
for  payment,  or  that  there  is  any  charge  on  the  rates.  And  even  if  such  an  action 
is  maintainable  in  such  a  case,  it  is  barred  by  the  Statute  of  Limitations,  when  six 
years  have  elapsed  since  thev  became  indebted  :  Biuh  v.  Beavan,  1  H.  &  C.  500  ; 
32  L.J.  Ex.  54. 

In  Trafford  v.  Pharmacy  Board,  (1902)  19  W.N.  281,  plaintiff  brought  an  action 
against  the  Pharmacy  board  for  damages,  and  a  mandamus  for  not  registering  the 
plaintiff  as  a  chemist ;  but  the  court  held  that  such  action  would  not  lie,  as  the  Board 
had  exercised  discretionary  or  judicial  functions  in  refusing  registration. 

DecUraUon    in  166.  The  declaration  in  such  action  shall  set  forth  suffi- 

mindLmlls  cicnt  grounds  upon  which  such  claim  is  founded,  and  shall  set 
20*  vic^No.  31,  ^orth  that  the  plaintifY  is  personally  interested  therein,  and  that 
s.  35.  he  sustains  or  may  sustain  damage  by  the  non-performance  of 

such  duty,  and  that  performance  thereof  has  been  demanded  by 

him  and  refused  or  neglected. 

The  specific  amount  of  a  debt  sought  to  be  recovered  by  martdamus  need  not 
be  ascertained  upon  the  declaration  :  Ward  v.  Ijmmdes,  1  E.  &  E.  940,  956. 

Proceedings  167.  The  pleadings  and  other  proceedings  in  any  action 

SSSdam^?  ^^^  ^^  which  a  writ  of  mandamus  is  claimed  shall  be  the  same  in  all 

idid.  s.  86.       respects  as  nearly  as  may  be,  and  costs  shall  be  recoverable  by 

either  party,  as  in  an  ordinary  action  for  the  recovery  of  damages. 

As  to  the  applicability  of  the  Statute  of  Limitations  by  w^y  of  plea,  see  Ward 
V.  Loxmides,  1  E.  &  E.  940, 956  ;  and  Bush  v.  Beavan,  1  H.  &  C.  500  ;  32  L.J.  Ex.  54. 

Issue  of  168.  If  judgment  is  given  for  the  plaintiff  that  a  manda- 

writ™'''^'^^  mus  do  issue,  the  Court  may,  besides  issuing  execution  in  the 
ihid.  s.  87.       ordinary  way  for  the  costs  and  damages,  also  issue  a  peremptory 

writ  of  mandamus  to  the  defendant  commanding  him  forthwith 

to  perform  the  duty  to  be  enforced. 

As  to  the  discretion  of  the  courts  in  awarding  a  writ  of  mandamus  under  this 
section,  see  NichoU  v.  Allen,  1  B.  &  S.  934 ;  and  Guest  v.  Poole  and  Bournemouth 
Ry.  Co.,  L.R.  5  C.P.  553. 


^^^^^  169.  Such  writ  need  not  recite  the  declaration  or  other 

peremptory  proceedings  or  the  matter  therein  stated,  but  shall  simply  com- 
mand the  performance  of  the  duty,  and  in  other  respects  shall  be 
in  the  form  of  an  ordinary  writ  of  execution,  except  that  it  ^hall 
be  directed  to  the  party  and  not  to  the  Sheriff. 


Form  of 

pereii 

writ. 

Ihid.  ^  38 
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170.  Such  writ  may  be  issued  in  or  out  of  term  and  be  C.L.P.  Act* 
made  returnable  forthwith,  and  no  return  thereto  except  that  of      8.  170. 
compliance  shall  be  allowed,  but  time  to  return  it  may  upon  ^^^^^^^  j^  ^rit. 
sufficient  grounds  be  allowed  by  the  Court  or  a  Judge  either  with  20  vic.  No.  si, 
or  without   terms.  ^- ^• 

171.  Such  writ  shall  have  the  same  force  and  effect  as  a  Effect  of 
peremptory  writ  of  mandamus,  and  in  case  of  disobedience  may  ^"J^^j^' 
be  enforced  by  attachment. 

172.  (1)  The  Court  may  upon  application  by  the  plaintiff,  The  Court  may 
besides  or  instead  of  proceeding  against  the  disobedient  party  by  S^'don^atlhe*** 
attachment,  direct  that  the  Act  required  to  be  done  may  be  done  ^f^^^l  ^^^ 
at  the  expense  of  the  defendant  by  the  plaintiff  or  some  other  ^^^  ,  ^ 
person  appointed  by  the  Court. 

(2)  Upon  the  act  being  done  the  amount  of  such 
expense  may  be  ascertained  by  the  Court  either  by  writ  of  in- 
quiry or  reference  to  the  prothonotarj^  as  the  Court  or  a  Judge 
may  order,  and  the  Court  may  order  payment  of  the  amount  of 
such  expense  and  costs,  and  enforce  payment  thereof  by  execution. 

173.  Nothing    herein    contained    shall    take    away     the  Prerogative 
jurisdiction  of  the  Court  to  grant  writs  of  mandamus,  nor  shall  akmu^^p?^'* 
any  writ  of  mandamus    issued  out  of  the  Court  be  invalid  by  s^'^^^^'i- 
reason  of  the  right  of  the  prosecutor  to    proceed    by  action  for '^^-  *• '•^ 
mandamus  under  this  Act. 

174.  Upon  application  by  motion  for  any  writ  of  manda-  ProcrcdinKs  for 
mus  the  rule  may  in  all  cases  be  absolute  in  the  first  instance  Sf  mandimi«"* 
if  the  Court  thinks  fit,  and  the  writ  may  bear  teste  on  the  day  accc'^rated. 

of  its  issuing  and  may  be  made  returnable  forthwith  whether  ^'"*''  **  ^^' 
in  or  out  of  term,  but  time  to  return  it  may  be  allowed  by  the 
Court  or  a  Judge  either  with  or  without  terms. 

178.  The  provisions  of  this  Act,  so  far  as  they  are  applic-  Proceedings  on 
able,  shall  apply  to  the  pleadings  and  proceedings  upon  a  pre-  of  mamlami!!^" 
rogative  writ  of  mandamus.  .  ibid  s.  43. 

See  also  the  Prohibition  and  Mandamus  Act,  1901,  post. 

Injunction. 
176.  In  all  cases  of  breach  of  contract  or  other  injury  ciaim  of  writ  oi 
where  the  party  injured  is  entitled  to  maintain  and  has  brought  V^^^"^**^" 
an  action,  he  may  in  like  case  and  manner  as  hereinbefore  pro- 
vided with   respect  to  mandamus  claim  a  writ  of    injunction 
against  the  repetition  or  continuance  of  such  breach  of  contract 
or  other  injury,  or  the  committal  of  any  breach  of  contract  or 
Injury  of  a  like  kind  arising  out  of  the  same  contract  or  relating 
'  fb  the  same  property  or  right,  and  he  may  also  in  the  same  action 
include  a  claim  for  damages  or  other  redress. 

In  order  to  entitle  a  party  to  claim  a  writ  of  injunction  under  this  section,  three 
circumstances  must  combine  : — 

1.  There  must  be  a  breach  of  contract  or  other  injury. 

2.  It  must  be  such  a  breach  or  injury  as  entitles  the  party  injured  to  maintain 
an  action. 

3.  Such  action  must  have  been  commenced. 
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CLL.P.  Acti  It  would  be  to  enter  upon  too  wide  a  field  to  discuss  the  various  cases  in  which 

S  176  ^^  ^^^  ^^  injunction  may  be  claimed.  Its  use,  however,  will  be  found  chiefly  in  the 
following  cla^s  of  cases  :  actions  by  reversioners  for  waste,  such  as  cutting  timber  : 
actions  for  breaches  of  covenant,  including,  of  course,  the  various  claims  on  farming 
and  other  leases;  actions  for  infringement  of  prescriptive  rights  and  easements, 
as  ways,  common,  water,  watercourses,  and  lights ;  actions  for  nuisances  of  various 
kinds  ;  and  actions  for  infringement  of  letters  patent  and  copyrights.  See  Mayall  v. 
Higbey,  I  H.  &  C.  148  ;  31  L.J.  Ex.  329,  where  the  defendant  was  restrained  from 
continuing  to  make  and  sell  reduced  copies  of  photographs.  There  are  few  reported 
cases  in  our  own  courts. 

A  positive  act,  such  as  the  pulling  down  a  wall  that  obstructs  light,  may  well 
be  within  the  scope  of  an  injunction  :  Jessel  v.  Chaplin,  2  Jur.,  \.S.  931  ;  and  see 
Lumley  v.  Wagner,  1  De  G.,  M.  &  G.  601  ;  21  L.J.  Ch.  898. 

The  granting  of  an  injunction  is  not  of  right,  upon  mere  proof  of  the  invasion 
of  a  legal  right ;  but  the  circumstances  of  the  case  will  be  taken  into  consideration  : 
Jessel  V.  Chaplin  (siipra)  ;  for  example,  in  a  case  where  an  injunction  was  sought  for 
the  removal  of  a  wall  erected  in  breach  of  a  covenant  in  a  lease,  and  it  appeared  that 
the  wall  was  erected  by  an  under-tenant,  and  that  the  injunction  if  granted  could  not 
be  obeyed,  the  writ  was  refused  :  L.  &  S.W.  Ry.  Co.  v.  Webb,  15  C.B.  N.S.  450  ; 
where  a  carrier  had,  in  a  previous  action,  recovcretl  against  a  railway  company,  under 
the  equality  clauses  in  their  act,  the  excess  of  charges  paid  by  him  on  packed  parcels 
sent  by  their  line,  the  Court  of  Exchequer  refused  to  grant  an  injunction  to  restrain 
the  company  from  continuing  to  impose  excessive  charges  on  like  parcels  :  Sutton  v. 
S.E  Ry.  Co.,  L.R.  1  Ex.  32  ;  and  where  a  plaintiff  sought  at  once  liquidated  damages 
for  breach  of  contract,  as  well  as  an  injunction,  the  latter  was  refused  :  Carries  v. 
Nisbett,  7  H.  &  N.  778 ;  30  L.J.  Ex.  348. 

Upon  a  motion  and  affidavit  of  a  plaintiff,  stating  that,  unless  the  court  granted 
the  writ  of  injunction  prayed  for  he  would  sustain  considerable  loss  before  the  action 
could  be  tried,  the  Court  of  Queen's  Bench  in  Ireland  granted  the  writ,  upon  the 
terms  that  the  plaintiff  would  speed  the  action,  and,  if  the  jury  found  for  the  defendant 
would,  if  the  court  so  ordered,  pay  to  the  defendant  any  sum  which  the  jury  should 
award  to  him  as  compensation  for  the  damages  sustainetl  by  reason  of  the  interfer- 
ence of  the  court  in  granting  the  writ :  Longfield  v.  Cashman,  11  Ir.  Com.  Law  Rep  : 
App.  xxiii.,  Q.B. 

In  Kosten  v.  Haigh,  (1864)  3  S.C.R.  366,  the  court  dissolved  an  injunction 
(which  had  been  granted  ex  parte  under  the  section  corresponding  to  s.  179,  post), 
where  it  appeared  that  the  action  (for  trespass)  could  not  be  maintained  ;  the  injunc- 
tion being  auxiliary  to  the  action. 

In  an  action  for  infringement  of  a  patent  and  detinue  of  a  machine,  the  subject 
of  the  patent,  an  injunction  restraining  the  defendants  from  working  the  machine 
was,  under  the  special  circumstances  of  the  case,  dissolved  :  Gelding  v.  Humble, 
(1865)  4  S.C.R.  310. 

Costs  of  an  interim  ex  parte  injunction  allowed  to  plaintiff  finally  successful  : 
Carter  v.  Cox,  (1880)  1  N.S.W.R.  95. 

Injunction  against  a  nominal  defendant  under  the  **  Claims  against  the  Govern- 
ment Act "  refused  :  Evans  v.  O'Connor,  (1891)  12  N.S.W.R.  81  ;  7  W.N.  130. 

The  injunction  is  at  an  end  if  the  action  terminates  in  the  defendant's  favour. 
Thus  in  an  action  of  trespass,  the  plaintiff  had  claimed  an  injunction  on  the  writ, 
and  subsequently  obtained  an  [ex  parte)  injunction ;  after\\'ards  plaintiff  omitted 
to  file  a  replication,  and  the  defendant  signed  judgment  of  non  pros.  The  defendant 
had,  while  the  action  was  pending,  disobeyed  the  injunction ;  after  judgment  signed 
the  plaintiff  moved  to  attach  the  defendant  for  his  disobedience ;  but  the  application 
was,  on  this  ground,  refused  :  James  v.  Armstrong,  (1891)  8  W.N.  46 ;  see  the  same 
point  taken,  Sunny  Corner  S.M.  Co.  v.  Morgan,  (1884)  1  W.N.  91. 

Form  of  writ  of  177.  The  writ  of  summons  in  such  action  shall  be  in  the 

summons  and    same  form  as  the  writ  of  summons  in  any  personal  action,  but  on 

indorsement  i  •  t  i  «■     i  i   H   i        •       i  i 

thereon:  cvery  such  wnt  and  copy  thereof  there  shall  be  indorsed  a  notice 

20  Vic.  No.  31,  that  in  default  of  appearance  the  plaintiff  may  besides  proceeding 

to  judgment  and  execution  for  damages  and  costs  apply  for  and 

obtain  a  writ  of  injunction. 

Unless  the  writ  of  summons  be  indorsed  with  a  notice  as  provided  by  this  section, 
the  court  has  no  power  to  grant  an  injunction  :  Hale  v.  Taylor,  (1863)  2  S.C.R.  149. 
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178.  The  proceedings  in  such  action  shall  be  the  same  as  C.L.P.  Act, 
nearly  as  may  be  and  subject  to  the  like  control  as  the  proceed-      8. 178. 
ings  in  an  action  to  obtain  a  mandamus  under  the  provisions  j.-^^  ^  p^^^ 
hereinbefore  contained,  and  judgment  may  be  given  that  the  writ  ceedings  and  of 
of  injunction  do  or  do  not  issue  as  justice  may  require,  and  in  ^  y.^  ^^  ^^ 
case  of  disobedience  such  writ  may  be  enforced  by  attachment  by  s.  46.'*^' 

the  Court,  or  where  the  Court  is  not  sitting  by  a  Judge. 

A  demurrer  will  not  be  allowed  to  the  claim  of  a  writ  of  injunction  in  a  declara- 
tion, unless  the  declaration  clearlv  shows  that  the  remedy  is  inapplicable  :  Bilke  v. 
L.  Chatham  and  Dover  Ry.  Co.,  3'H.  &  C.  95 ;  33  L.J.  Ex.  206.  Nor  can  the  claim 
l>e  pleaded  to  :  Booth  v.  Taylor,  L.R.  1  Ex.  51. 

179.  (1)  At  any   time  after   the   commencement   of   the  Wnt  of  injunc- 
action,  and  wheThgr  before  or  after Tudgn^enf/lhe  plaintiff  may  appUed  lor  ^ 
apply  ex  parte  to  the  Coufror  a  J  u~dge  ipr  a  vvntofin  junction  to  »"ystaK«^-^ 
restrain   the  defendant  in  such  action   from   the  repetition  or  ^^^'  ^'  '*^' 
'i!*jiiti nuance  of  the  wrongful  act  or  breach  of  contract  complained 

•of,  or  the  committal  of  any  breach  of  contract  or  injury  of  a  like 
bind  arising  out  of  the  same  contract  or  relating  to  the  same 
property  or  right. 

(2)  Such  writ  may  be  granted  or  denied  by  the 
Court  or  Judge  upon  such  terms  as  to  the  duration  of  the  writ, 
keeping  an  account,  giving  security,  or  otherwise  as  to  the  Court 
or  Judge  seems  reasonable  and  just,  and  in  case  of  disobedience 
such  writ  may  be  enforced  by  attachment  by  the  Court  or  where 
the  Court  is  not  sitting  by  a  Judge. 
,  (3)  An  order  for  a  writ  of  injunction  made  by  a 

Judge,  or  any  writ  issued  by  virtue  thereof,  may  be  discharged 
or  varied  or  set  aside  by  the  Court  on  application  made  thereto 
by  any  party  dissatisfied  with  such  order. 

In  England,  in  an  action  for  infringing  a  patent,  the  court  under  the  correspond- 
ing section  granted  only  a  rule  nisi  in  the  first  instance  for  an  injunction  against 
the  defendant ;  and  on  cause  being  shown  it  will  give  such  directions  as  would  be 
given  by  a  court  of  equity  :  Gittens  v.  SymeSy  15  C.P.  362  ;  24  L.J.  C.P.  48. 

When  a  writ  of  injunction  has  been  granted  it  continues  to  exist  till  it  is  dis- 
charged, and  the  plaintiff  may  at  any  time  apply  for  an  attachment  in  case  of  dis- 
obedience :  De  la  Rue  v.  Fortescue,  2  H.  &  N.  324 ;  26  L.J.  Ex.  339 ;  but  see  James 
V.  Armstrong,  8  W.N.  46. 

This  section  does  not  applv  to  an  action  of  ejectment :  Baylis  v.  Le  Gros,  2  C.B. 
►  N.S.  316;  26  L.J.  C.P.  176. 

As  to  costs  see  De  la  Rue  v.  Fortescue  (supra). 

An  order  for  an  injunction  can  only  be  set  aside  by  the  court,  or  by  a  judge  acting 
as  the  court  under  4  Vic.  No.  22,  s.  27  :  Clayton  v.  Johnson,  (1886)  2  W.N.  94.  .See 
now  the  Supreme  Courts  and  Circuit  Courts  Act,  1900,  s.  20. 


PART   XIX. 

Attachment    of    debts. 

180.  (1)  Any  creditor  who  has  obtained  a  judgment  in     ^^.    ^. 
the  Court  may  apply  to  the  Court  or  a  Judge  for  a  rule  or  order  judgm^tdJbtor 
that  the  judgment  debtor  be  orally  examined  before  a  Judge  or  JJ^J^ny. 
such  Commissioner  for  taking  affidavits  as  the  Court  or  Judge /tw.s.  20. 
shall  appoint,  as  to  his  property  or  means  available  for  the  satis- 
faction of  such  judgment,  and  in  particular  as  to  any  and  what 
3eBts  are  owing  to  him. 
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G.L.P.  Act,  (2)  The  Court  or  Judge  may  make  such  rule  or  order 

S.  180.  for  the  examination  of  such  judgment  debtor,  and  for  the  produc- 
tion of  any  books  or  documents,  and  the  examination  shall  be 
conducted  in  the  same  manner  as  in  the  case  of  a  viva  voce  ex- 
amination under  die  Act  fifth  Victoria  number  nine. 

Act  5  Vic.  No.  9,  see  now  the  Witnesses  Examination  Act,  1900,  [post). 

The  Judgment  debtor. — This  would  now  include  a  married  woman  having 
separate  estate  :  Aylcsford  v.  G.W.R.  Co.,  (1892)  2  Q.B.  626. 

Examination  under  this  section  is  a  cross-examination  :  Republic  of  Costa  Rica 
V.  Strausherg,  16  CD.  8. 

.Service  of  the  rule  or  order  should  be  personal,  or  at  least  it  should  he  brought 
to  the  knowledge  of  the  debtor  :  Mason  v.  Muggeridge,  18  C.B.  642. 

Conduct  money  should  be  tendered  :  Rendell  v.  Grutudy,  (1895)  1  Q.B.  16,  unless 
he  is  a  town  witness  :  Wills  &  Dorset  Bkg.  Co.  v.  Locke,  97  L.T.Jo.  15  ;  the  section 
does  not  apply  to  a  corporation  debtor  :  Dickson  v.  Neath  and  Brecon  Ry.  Co.,  L.R. 
4  Ex.  87. 

Judge  may  181.  (1)  U^on  the  cx  parte  application  of  such  judgment 

atuchment    or^^'^Jtor,  either  before  or  after  such  oral  examination,  and  uppo 

debts.  affidavit  by  himself  or  his  attorney,  stating  that  judgment  has 

f.%7**^"  ^°*  ^^'  been  recovered  and  that  it  is  still  unsatisfied  and  to  what  amount, 

and  that  any  other  person  is  indebted  to  the  judgment  debtor  and 

is  within  the  jurisdiction  of  the  Court,  a  Judge  may  order  that  all 

debts  owing  or  accruing  from  such  third  person  (hereinafter  in 

this  part  called  the  garnishee)  to  the  judgment  debtor  shall  be 

attached  to  answer  the  judgment  debt. 

(2)  By  the  same  or  any  subsequent  order  it  may  be 
ordered  that  the  garnishee  shall  appear  before  the  Judge  or  such 
officer  of  the  Court  as  the  Judge  appoints  to  show  cause  why  he 
should  not  pay  the  judgment  creditor  the  debt  due  from  him  to 
the  judgment  debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  debt. 

Judgment  Creditor. — It  has  been  held  in  England  that  a  person  who  has  ob- 
tained an  order  for  the  costs  of  an  interpleader  issue  and  entered  it  of  record  under 
s.  7  of  the  (Eng.)  Interpleader  Act,  see  Interpleader  Act,  1901,  s.  10  [post)  is  not  a 
judgment  creditor  under  this  section  :  Best  v.  Pembroke,  L.R.  8  Q.B.  363,  distinguish- 
ing Mar  pies  v.  Hartley,  1  B.  &  S.  1  ;  30  L.J.  Q.B.  223.  A  person  to  whom  money 
has  been  ordered  to  be  paid  by  a  court  of  Equity  is  not  such  a  judgment  creditor. 
Ex  p,  Financial  Corporation,  L.R.  4  C.P.  155.  But  see  the  Judgment  Creditors 
Remedies  Act,  s.  3  (post).  An  executor  of  a  judgment  creditor  who  has  not  made 
himself  a  party  to  the  judgment  cannot  proceed  under  the  section  :  Baynard  v. 
Simmons,  5  E.  6*  B.  59 ;  24  L.J.  Q.B.  253. 

Still  unsatisfied. — A  judgment  debt  could  not  be  said  to  be  unsatisfied  within 
the  meaning  of  this  section  where  the  judgment  debtor  had  been  taken  in  execution 
under  a  ca.  sa. :  Jauralde  v.  Parker,  6  H.  &  N.  431  ;  30  L.J.  Ex.  237.  Where  plaintiff 
had  sued  the  judgment  debtor  on  his  judgment  in  a  county  court  and  had  ob- 
tained judgment  there,  and  an  order  for  payment  by  instalments,  some  of  which 
had  been  paid,  an  attachment  order  was  refused  :  Jones  v.  Jenner,  25  L.J.  Ex.  319. 

Any  other  person. — This  seems  to  include  corporations,  see  e.g.,  Stewart  v. 
Duggan {Bank of  N.S.W. garnishees), (1890)6 W.N.  141.  Asto  when  a  foreign corp)ora- 
tion  can  be  considered  within  the  jurisdiction,  see  notes  to  s.  16  {ante). 

The  Crown  cannot  be  garnlsheed  {semble)  :  Connolly  v.  Lyne,  (1887)  8  N.S.W.R. 
231. 

Debts  owing  or  accruing.— The  following  are  instances  of  debts  held  to  be 
attachable : — 

A  debt  of  unascertained  amount:  Daniel  v.  McCarthy,  7  Ir.  CL.R.  251. 

.\  debt  due  to  one  or  more  of  several  joint  judgment  debtors  :  Miller  v.  TTyn^i, 
28  L.J.  Q.B.  324. 
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A  fixed  deposit  in  a  bank ;  debt  ordered  to  be  paid  out  of  it  when  payable,  if  C.L«P»  Act, 
the  debt  were  not  sooner  paid  :  Stewart  v.  Duggan,  (1890)  6  W.N.  141  ;  see  Tapp  v.       fl   4g| 
Jones,  10  Q.B.  591.  •^         . 

Money  on  current  account  in  a  bank  :  Whelow  v.  Bale,  (1884)  1  W.N.  16. 

Proceeds  of  a  call  made  to  provide  for  payment  of  a  debt  due  from  a  company 
to  the  judgment  debtor  may  be  attached  in  the  hands  of  the  official  liquidator: 
Ex  p.  Turner,  2  De  G.  F.  &  J.  354. 

Rent  due  in  the  hands  of  a  tenant :  MUchdl  v.  Lee,  L.R.  2  Q.B.  259. 

A  debt  due  to  the  estate  of  a  deceased  is  attachable  upon  a  judgment  against  his 
executor,  qua  executor :  Burton  v.  Roberts,  6  H.  &  N.  93 ;  29  L.J.  Ex.  484. 

QuiBre :  Whether  dividends  payable  by  an  official  assignee  under  the  Insolvency 
Acts  were  attachable:  Evans  v.  Stephen,  (1882)  3  N.S.W.R.  154;  sed.  v.  infra.  ' 

A  superannuation  allowance  already  accrued  due  :  Booth  v.  Trail,  12  Q.B.D.  8. 

Money  due  on  an  overdue  p.n. :  Pierce  v.  Yarneberg,  (1900)  16  W.N.  145. 

Money  becoming  due  on  a  building  contract  as  to  which  the  architects'  certificate 
was  not  yet  given  :  Sandy  &  Co.  v.  McCarthy,  (1900)  16  W.N.  165. 

Debts  not  attaehable. — Only  such  debts  can  be  attached  as  the  debtor  himself 
could  deal  with  properly  and  without  violation  of  the  rights  of  other  persons  :  Badeley 
V.  Consolidated  Bank,  38  CD.  238 ;  Jones  v.  Freethy,  24  Q.B.D.  519 ;  Bank  of  New 
South  WaUs  v.  Coleman,  (1898)  14  W.N.  155.  See  also  A.J.S.  Bank  v.  Borough 
of  Camperdown,  (1901)  18  W.N.  230;  and  Lynch  v.  Leninge,  (1893)  14  N.S.W.R 
Eq.  168 ;  9  W.N.  125. 

Instances  of  debts  held  not  attachable  : — 

Debts  bona  fide  assigned  by  the  judgment  debtor  before  judgment :  Hirsch  v. 
Coates,  18  C.B.  757  ;  or  before  the  order  for  attachment :  Wise  v.  Birkenshaw,  29 
L.J.  Ex.  240 ;  see  Tooth  v.  Cooper,  (1889)  6  W.N.  75,  where  an  order  on  the  garnishee 
who  had  given  the  judgment  debtor  a  post-dated  cheque,  was  set  aside,  the  debtor 
having  previously  endorsed  the  cheque  to  another  person ;  and  Badeley  v.  Consoli- 
dated Bank,  and  other  cases,  {supra). 

Where  a  judgment  debt  is  attached,  it  will  be  subject  to  debtors  attorney's 
lien  :  Vaughan  v.  Chenhall,  (1897)  19  N.S.W.R.  123 ;  14  W.N.  163  ;  so  far  as  regards 
costs  incurred  in  recovering  the  fund  :  Lynch  v.  Levinge  (supra) ;  Bossley  v.  Newell, 
(1902)   19  W.N.  226. 

Money  in  the  hands  of  a  receiver  under  the  Court  of  Chancery  :  Amos  v.  Birken- 
head Docks,  20  Beav.  332 ;  and  see  De  Winton  v.  Brecon,  Mayor,  &c.,  28  Beav.  200. 

Superannuation  allowance  payable,  under  a  mere  resolution  of  the  board  of 
directors,  to  a  clerk  of  the  East  India  Company,  under  53  Geo.  3,  c.  195,  s.  93  :  Innes 
V.  E.  India  Co.,  17  C.B.  351,  upon  the  ground  of  its  being  informally  granted,  and  a 
mere  gratuity.  See  Dent  v.  Dent,  L.R.  1  P.  &  D.  366,  and  Ex  parte  Hawker,  7 
Ch.  214  ;  Gibson  v.  East  India  Co.,  5  Bing.  N.C.  262 ;  but  see  Booth  v.  Trail 
(supra). 

Wages  of  a  seaman  or  apprentice  whether  due  or  accruing :  Merchant  Shipping 
Act,  1854,  17  &  18  Vic.  c.  104,  s.  233. 

A  debt  due  to  judgment  debtors,  Who,  by  act  of  parliament,  were  bound  to  pay 
their  creditors  pari  passu  :  Kennett  v.  Westminster  Improvement  Commissioners, 
11   Exch.  349. 

Arrears  of  an  annuity  granted  by  the  Commissioners  for  the  Reduction  of  the 
National  Debt  to  the  wife  of  the  judgment  debtor  dum  sola  :  Dingley  v.  Robinson, 
26  L.J.  Ex.  55. 

A  verdict,  before  judgment,  in  an  action  for  breach  of  contract,  for  unliquidated 
damages  :  Jones  v.  Thompson,  E.B.  &  £.  63 ;  or  in  an  action  upon  a  policy  of  marine 
insurance,  were  attached  qua  verdict :  Dresser  v.  Johns,  6  C.B.,  N.S.  429 ;  28  L.J. 
C.P.  281  ;  see  Synnott  v.  Woods,  (1891)  8  W.N.  4. 

Money  paid  into  court  in  an  action  brought  by  the  judgment  debtor,  but  wherein 
judgment  has  not  been  obtained  :  Jones  v.  Brown,  29  L.T.  79,  C.P.,  E.T.  1857. 

A  dividend  payable  in  bankruptcy  :  Boys  v.  Simpson,  8  Ir.  Com.  Law  Rep.  523, 
Ex. ;  Gilmour  v.  Simpson  (ibid.),  App.  xxxviii.,  Ex. ;  Dawson  v.  Medley,  Ir.  R.,  C.L. 
207,  Ex. ;  see  Evans  v.  Stephen,  3  N.S.W.R.  154. 

The  mere  probability  of  money  becoming  due,  as  in  the  case  of  accruing  salary, 
is  not  attachable  as  an  accruing  debt :  Rand  v.  Mann,  (1893)  9  W.N.  121. 
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C.L.P.  Aot,  A  debt  due  to  the  judgment  debtor  and  another  jointly  :  Lioyd  v.  Jacobs,  (1887) 

8   181        3  W.N.  144 ;  Macdonald  v.  The  Tacquah  Gold  Mines,  13  Q.B.D.  535 ;  to  a  judgment 

debtor  and  his  wife  :  Cramsie  v.  Hunter,  (1888)  4  W.N.  131 ;  see  Phillips  v.  McMahon, 

15  W.N.  206.    A  debt  due  from  the  judgment  creditor  himself  to  the  judgment 

debtor  cannot  be  attached :  O'Brien  v.  Watson,  (1874)  12  S.C.R.  334. 

Money  deposited  by  judgment  debtor  in  the  hands  of  the  prothonotary 
on  his  arrest  not  attachable  under  this  section  :  Cummings  v.  Cooke,  (1867)  7  S.C.R. 
17.    Accrued  life  insurance  bonuses  :  MulhoUand  v.  Body,  (1886)  2  W.N.  90. 

A  sum  of  money  paid  to  a  solicitor  for  an  express  purpose  :  Lloyd  v.  Jacobs,  (1887) 
3  W.N.  144.  Money  expected  to  become  due  from  an  administrator  to  the  judgment 
debtor :  (TNeU  v.  GUbert  &  wife,  (1884)  1  W.N.  7 ;  see  Webb  v.  Stenton,  11  Q.B.D. 
518. 

Money  due  from  the  Crown,  although  appropriated  in  the  hands  of  an  officer ; 
ConnoUy  v.  Lyne,  (1887)  8  N.S.W.R.  232 ;  4  W.N.  24 ;  see  Cuilen  BuLlen  Lime  Co. 
V.  Roseby,  (1889)  5  W.N.  52 ;  Magann  v.  Cooke,  (1884)  1  W.N.  68. 

Compensation  for  land  taken  under  the  Railways  Act  where  the  amount  is  not 
yet  ascertained  :  A.J.S.  Bank  v.  McRae,  (1887)  3  W.N.  107. 

Money  due  on  a  current  p.n.  :  Pierce  v.  Yarneberg,  (1900)  16  W.N.  145. 

Money  in  the  hands  of  the  police,  taken  on  the  person  of  the  judgment  debtor 
when  arrested  on  a  criminal  charge :  North  v.  Kerry,  (1901)  18  W.N.  250. 

Money  the  result  of  a  **  benefit  performance  "  given  for  the  judgment  debtors 
in  the  hands  of  the  treasurers  of  the  fund  :  Phillips  v.  MacMahon,  (1899)  15  W.N. 
206. 

Third  party  elaiming. — There  is  no  provision  for  the  appearance  of  a  third 
party  on  garnishee  application,  therefore  persons  claiming  as  cestuis  que  trustent, 
under  the  judgment  debtor  as  trustee  have  no  locus  standi :  Bank  of  New  South 
Wales  V.  Coleman,  (1898)  14  W.N.  155 ;  but  in  A.J.S.  Bank  v.  Borough  of  Camper- 
down,  (1901)  18  W.N.  230,  debenture  holders  claiming  were  allowed  to  appear. 

Under  the  Insolvency  Acts  an  order  for  attachment  was  set  aside  where  the 
estate  of  the  judgment  debtor  ^'as  sequestrated  before  the  order  for  attachment 
wassatisfied:i?atu:iaMdv.  Cox,  (1866)  5  S.C.R.  347;  see  Collins  v.  Conlon,  (1884)  1 
W.N.  20,  when  on  notice  of  insolvency  of  the  judgment  debtor,  the  order  for  payment 
was  set  aside :  McLean  v.  Cox,  (1887)  3  W.N.  73.  And  under  the  Bankruptcy  Act 
1887,  payment  to  the  judgment  creditor  after  he  had  notice  of  an  act  of  bankruptcy 
on  the  part  of  the  judgment  debtor,  which  had  been  followed  by  sequestration  was 
set  aside  :  re  J.  G.  O'Connor,  (1896),  1  B.C.  20,  40.  A  garnishee  order  was  made 
although  it'  was  alleged  that  a  bankruptcy  petition  had  been  presented  against  the 
judgment  debtor  :  Hart  v.  Muir,  (1889)  6  W.N.  62.  But  the  creditor  will  not  in 
any  case  be  entitled  to  retain  the  proceeds  of  the  attachment  unless  he  has  actually 
received  the  debt  before  the  date  of  the  sequestration  order,  and  before  notice  of 
the  presentation  of  a  bankruptcy  petition,  or  of  the  commission  of  an  avail- 
able act  of  bankruptcy  :  Bankruptcy  Act,  1898,  s.  53;  see  re  Treheame,  7  Mor.  261 ; 
Butler  V.  Wearing,  17  Q.B.D.  182. 

Where  a  judgment  was  set  aside,  an  order  attaching  debts  was  set  aside  also  : 
Stephen  v.  Isley,  (1884)  1  W.N.  8. 

Interest. — Interest  on  the  judgment  debt,added  to  the  amount  due  and  ordered 
to  be  paid  out  of  the  debt  attached  :  Whelow  v.  Ball,  (1884)  1  W.N.  16. 

Qrj^j.  for  182.  Service  of  an  order  that  debts  due  or  accruing  to  the 

attachment  to  judgment  debtor  shall  be  attached,  or  notice  thereof  to  the 
2oviJNo:8i  g^^^^ishee  in  such  manner  as  the  Judge  directs,  shall  bind  such 
8.  28.  *     '     '  debts  in  his  hands. 

As  against  the  official  assignee  of  the  judgment  debtors'  estate  under  the  old 
Insolvency  Acts  or  the  present  Bankruptcy  Acts,  see  note  to  last  preceding  section. 

Where  money  has  been  paid  into  court  by  a  garnishee  under  a  judge's  order 
the  subsequent  execution  of  a  composition  deed  by  the  debtor  will  not  defeat  the 
plaintiff's  right  to  the  money :  CuLverhouse  v.  Wickens,  L.R.  3  C.P.  295 . 

An  attachment  overrides  a  general  lien  of  attorney  :  Hough  v.  Edwards,  1  H.  &  N. 
171  ;  but  not  his  right  to  costs  of  recovering  judgment  when  that  verv  judgment 
debt  is  garnisheed. :  Vaughan  v.  ChenhaU,  19  N.S.W.R.  123  ;  14  W.N.  163 ;  Bossley 
V.  Newell,  19  W.N.  226  ;  Lynch  v.  Levinge,  9  W.N.  125 ;  14  N.S.W.R.  Eq.  168  (supra). 
The  order  served  should  be  strictly  regular :  Cooper  v.  Blayne,  27  L.J.  Ex.  446. 
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183.  If  the  garnishee  does  not  forthwith  pay  into  Court  C.L.P.  Act, 
the  amount  due  from  him  to  the  judgment  debtor  or  an  amount      8. 188. 
equal  to  the  judgment  debt,  and  does  not  dispute  the  debt  due  proceedm  s   to 
or  claimed  to  be  due  from  him  to  the  judgment  debtor,  or  if  he  levy  amount 
does  not  appear  upon  summons,  then  the  Judge  may  if  he  think  garnishee  to 
fit  order  execution  to  issue,  and  it  may  be  sued  forth  accordingly  Ji"^?^*"' 
without  any  previous  writ  or  process,  to  levy  the  amount  due  20  vic.  No.  31, 
from  such  garnishee  towards  satisfaction  of  the  judgment  debt.      «•  29. 

184.  (1)  If  the  garnishee  disputes  his  liability,  the  J^<^g^  f^o^^uj^^  „ 
instead  of  making  an  order  that  execution  shall  issue  may  order  ?r<SitJr"  to'^sCe 
that  the  judgment  creditor  shall  be  at  liberty  to  proceed  against  «»';'^'s*^««- 
the  garnishee  by  writ  calling  upon  him  to  show  cause  why  there  ^^*^'  **  ^' 
should  not  be  execution  against  him  for  the  alleged  debt,  or  for 

the  amount  due  to  the  judgment  debtor  if  less  than  the  judgment 
debt,  and   for  costs  of  suit. 

(2)  The  proceedings  upon  such  writ  shall  be  the 
same  as  nearly  as  may  be  as  upon  a  writ  of  revivor  issued  under 
this  Act. 

As  to  writ  of  revivor  see  s.  147  (ante). 

The  dispute  must  be  substantial :  Newman  v.  Rook,  4  C.B.,  N.S.  434,  and  bona 
fide :  Wise  v.  Birkenshaw,  29  L.J;  Ex.  240. 

A  writ  was  refused  in  Richardson  v.  Greaves,  10  W.R.  45,  Ex.  M.T.  1861  ;  where 
an  action  for  the  same  cause  was  already  pending  between  the  judgment  debtor 
and  the  garnishee,  and  no  collusion  was  shown. 

The  costs  of  proceeding  by  writ  under  this  section  abide  the  event,  and  no  order 
is  necessary  under  s.  187  (post)  :  Johnson  v.  Diamond,  11  Exch.  431. 

If  the  judgment  creiitor  declines  to  proceed  by  wTit,  the  attachment  may  be 
discharged,  and  the  judgment  creditor  be  ordered  to  pay  the  costs  :  Wintle  v.  WilliamSy 
3  H.  &  N.  288 ;  but  the  court  will,  unless  quite  satisfied  that  the  debt  is  not  liable  to 
attachment,  allow  the  judgment  creditor  to  proceed  by  writ :  Seymour  v.  Corporation 
of  Brecon,  29  L.J.  Ex.  243. 

An  order  was  made  under  this  section  :  Trelevan  v.  Trelevan,  (1889)  6  W.N.  62  J 
Bank  of  N.S.W.  v.  Coleman,  (1898)  14  W.N.  155;  Rossiter  v.  Dawson,  (1862)  1 
S.C.R.  55. 

188.  Payment    made   by   or   execution   levied   upon  the  Garnishee 
garnishee  under  any  such  proceeding  as  aforesaid  shall  be  a  valid  discharged. 
discharge  to  him  £is  against  the  judgment  debtor  to  the  amount  ^^*^-  ^-  ^^* 
paid  or  levied,  although  such  proceeding  may  be  set  aside  or  the 
judgment  reversed. 

Sernhle,  that  payment  by  the  garnishee  to  the  judgment  creditor,  upon  notice 
of  attachment,  is  no  discharge  of  the  debt  due  from  the  garnishee  to  the  judgment 
debtor ;  but  there  must  be  a  judge's  order  for  payment :  Turner  v.  Jones,  1  H.  &  N. 
878 ;  see  also  Lockwood  v.  Nash,  18  C.B.  536. 

Payment  into  court  by  a  garnishee  under  a  judge's  order  is  a  payment  within 
this  section  and  discharges  the  garnishee  :  Culverhouse  v.  Wickens,  L.R.  3  C.P.  295. 

See  Evans  v.  Stephen,  3  N.S.W.R.  154 ;  Connolly  v.  Lyne,  8  N.S.W.R.  331. 

A  garnishee  order  cannot  be  reviewed  in  the  court  of  Admiralty ;  and  therefore 
the  payment,  under  a  garnishee  order,  of  costs  pronounced  due  to  a  successful  party 
by  decree  of  the  Court  of  Admiralty,  is  satisfaction  of  the  decree:  The  Olive,  1  Sw.  Adm. 
Rep.  423. 

It  has  been  held  in  Ireland,  where  a  judgment  creditor  had  obtained  a  charging 
order,  attaching  tlie  dividends  on  stock  in  the  books  of  the  Bank  of  Ireland,  which 
order  had  been  duly  served  upon  the  Bank,  that  the  Bank  was  responsible  for  the 
payment  of  such  dividends  to  another  judgment  creditor,  who,  subsequently  to  the 
date  of  such  charging  order,  had  obtained  in  another  court,  not  only  another  charging 
order  attaching,  but  also  an  absolute  order  for  the  payment  of  such  dividends  :  Seta- 
man  v.  Donovan,  10  Ir.  Com.  Law  Rep.,  App.  xiii.,  Q.B. 
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C.L.P.  Aoty         See  form  of  a  plea  of  attachment  in  Dullen  &  I^eake's  Precedents  of  Headings, 

8.  186.     ^^^  ^^-^  P-  ^^• 

See,  as  to  the  effect  of  bankruptcy,  notes  to  s.  181  (ante). 

Attachment  188.  Thcrc  shall  be  kq>t  at  the  office  of  the  prothonotary 

bT  Ui^  pJoSo^  of  the  Court  a  debt  attachment  book,  and  in  such  book  entries 
nouiy.  shall  be  made  of  the  attachment  and  proceedings  thereon,  with 

^32.'*^*  ^°*  ^^'  names,  dates,  and  statements  of  the  amount  recovered  and  other- 
wise ;  and  copies  of  any  entries  made  therein  may  be  taken  by 
any  person  upon  application  to  the  prothonotary. 

Suon.°^  *****"'  187.  The  cost  of  any  application  for  an  attachment  of 

Ibid.  s.  33.        debt  under  this  part  of  this  Act,  and  of  any  proceedings  arising 

from  or  incidental  to  such  application,  shall  be  in  the  discretion 

of  the  Court  or  a   Judge. 

Cotts. — "  In  garnishee  applications,  as  a  general  rule,  no  order  will  be  maae  as 
to  costs.  The  judgment  debtor  should  not  be  made  to  pay  the  costs,  because  he 
is  no  party  to  the  application  :  Hart  v.  Muir,  (1889)  6  W.N.  62.  The  garnishee 
should  not  be  ordered  to  pay  costs  unless  he  in  some  way  opposes  the  application  ; 
but  he  should  not  receive  his  costs  save  in  exceptional  cases  "  :  Davidson  v.  Secombe, 
(1892)  9  W.N.  1.  In  that  case  the  creditor  having  made  some  mistake  as  to  judg- 
ment debtor's  name  in  consequence  of  which  the  garnishee  was  compelled  to  appear, 
•  the  creditor  was  ordered  to  pay  garnishee's  costs.  So  where  no  debt  was  due  :  Willis 
v.  Municipality  of  Five  Dock,  (1895)  11  W.N.  1 12 ;  and  where  more  was  alleged  to 
be  due  from  the  ganushee  than  in  fact  was  due :  Heydon  v,  Cooke,  (1895)  11  W.N, 
147.  So  where  Uiere  was  no  attachable  debt :  Cramsie  v.  Hunter,  (1888)  4  W.N. 
131.  In  an  earlier  case,  costs  of  garnishee  and  creditor  were  apparentlv  given  out 
of  the  debt  attached  :  Whdow  v.  Bale,  1  W.N.  16 ;  and  in  Thompson  v.  Doyle,  (1887) 
3  W.N.  69,  costs  of  judgment  creditor  were  given  against  the  judgment  debtor  ; 
but  the  garnishee  was  the  judgment  debtor's  solicitor  and  had  apparently  interfered 
in  the  matter.  Where  the  order  was  refused  on  the  ground  that  there  was  no  debt 
owing  or  accruing,  Darley,  C.J.,  refused  to  give  the  garnishee  his  costs,  saying  that 
he  need  not  have  appeared  ;  he  would  have  been  protected  by  the  order  of  the  court : 
Rand  v.  Mann,  (1893)  9  W.N.  121. 


.       :,  PART  XX. 

Absent  defendants. 

procmiing  188.  (1)  If  in  any  action  the  officer  or  person  charged  or 

dSISdLntTy  entrusted  with  the  service  of  the  writ  of  summons  upon  any 
fordgn  attach,  defendant  makes  an  indorsement  upon  such  writ  to  the  effect 
4  Vic.  No.  6,  ^^^^  ^^  ^«^  made  diligent  search  for  such  defendant  and  has  been 
».  2.  unable  to  find  him,  and  if  afterwards  there  is  filed  on  behalf  of 

is^vic.  No.6,    the  plaintiff  an  affidavit  stating — 

(a)  the  cause  of  action   in   full ;   and 

(b)  that  such  cause  of  action  arose  within  the  jurisdiction  of 
the  Court ;  and 

(r)  that  to  the  best  of  the  deponent's  belief  such  defendant 
does  not  reside  within  the  jurisdiction ;  and 

(d)  that  to  the  best  of  the  deponent's  belief  such  defendant  is 
possessed  of  or  entitled  to  or  otherwise  beneficially 
interested  in  any  property  in  the  custody  or  under  the 
control  of  any  person  within  the  jurisdiction  named  in 
such  affidavit,  or  that  any  such  person  is  indebted  to 
such  defendant, 
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the  plaintiff  may  proceed  against  such  defendant  by  process  of  G.L.P.  Aot^ 
foreign   attachment   in   the   manner   hereinafter   directed.  8. 188. 

(2)  Provided  that  by  leave  of  a  Judge  (where  it 
appears  that  plaintiff  may  sustain  injury  by  the  delay)  such 
affidavit  may  be  filed  before  such  indorsement  is  made  upon  the 
writ  of  summons. 

(3)  This  section  shall  not  extend  to  any  action  of  *  Vic.  No.  6, 
trespass  or  other  action  in  tort  (trover  or  detinue  excepted),  but  ^' 

shall  extend  only  to  actions  on  or  arising  out  of  contract. 

(4)  This  section  shall  apply  to  a  defendant  who  is  J^s^vic.  No.  6, 
not  within  the  jurisdiction  at  the  time  of  proceeding  hereunder,  '^ 
notwithstanding  that  he  may  have  been  within  the  jurisdiction 

^  ^  the  time  of  issuing  such  writ  of  summons  :  Provided  that  it 
appears  by  affidavit  that  reasonable  efforts  were  made  and  with 
due  diligence  to  serve  such  summons  on  him,  but  without  effect. 

Jjiy  defendant. — This  has  been  held  to  include  a  foreign  corporation :  Brown 
V.  Melbourne  Minmi  Colliery,  (1864)  4  S.C.R.  36 ;  and  see  Heron  v.  Calif ornian  Paint 
Co.,  (1884)  1  W.N.  3. 

Affidavit. — *  I  think  that  all  the  averments  in  the  affidavit  prescribed  by  the 
Act  are  essential,*  {per  Faucett,  J.) :  Johnson  v.  Poole,  (1877)  Knox.  196. 

Canse  of  action.— See  notes  to  s.  18  {arUe), 

Arose  witliin  tlie  Jopisdiction.— See  notes  to  s.  18  (ante) ;  but  see  now 
also  s.  9  of  tlie  Supreme  Court  Procedure  Act,  1900.  By  that  section  it  is 
enacted  that '  under  ss.  188, 191,  and  194,  of  the  C.L.P.  Act,  1899,  the  cause  of  action 
shaU  be  deemed  to  have  arisen  within  the  jurisdiction  in  the  case  of  an  action  arising 
out  of  contract  if  either  (a)  the  contract  was  made  within  the  jurisdiction,  or  (6)  the 
breach  thereof  was  made  or  committed  within  the  jurisdiction  wherever  the  contract 
was  made.'  This  enactment  was  passed  in  consequence  of  the  decision  in  Bucking- 
ham V.  Indramayo  S.S.  Co.,  (1900)  21  N.S.W.R.  215;  17  W.N.  97,  where  the  court 
heki  that  *  the  cause  of  action  '  means  whole  cause  of  action,  both  contract  and  breach, 
distinguishing  Jackson  v.  Spittall,  L.R.  5  C.P.  542,  as  decided  on  the  special  wording 
of  the  section  corresponding  to  s.  18  (ante) ;  and  refusing  to  follow  See  v.  Wallace ^ 
(1890)  7  W.N.  3.  The  law  laid  down  in  Jackson  v.  Spittall  is  now  made  applicable 
to  proceedings  under  this  part  of  the  Act. 

Non-re^dence  within  the  Japisdiotion.— Temporary  absence  of  defendant  is 
enough  :  McLean  v,  Nicholl,  (1889)  6  W.N.  71  ;  see  s.  207  {infra). 

Property  in  the  possession  or  under  the  control  of  any  person.— This 
includes  property  in  the  custody  or  power  of  the  defendant's  wife,  or  of  a  co-defendant : 
s.  205  (post). 

See  as  to  the  property  attachable,  s.  193  (post). 

Where  the  defendant  had  absolutely  conveyed  property  to  the  garnishee  (really 
upon  trust  for  the  creditors)  it  was  held  that  there  was  no  property  attachable  in  the 
hands  of  the  garnishee:  Whiting  v.  Throsby,  (1872)  11  S.C.R.  134. 

The  existence  of  property  here  is  essential  to  proceedings  under  this  section  : 
Johnson  v.  Poole,  Knox,  196. 

"Any  Person  *  seems  to  include  a  corporation  :  Heron  v.  Calif  ornian  Paint  Co.* 
(1884)  1  W.N.  3. 

The  secretary  of  a  company  was  garnisheed  as  having  shares  of  the  defendant 
in  the  company  in  his  possession  and  control,  and  the  shares  were  ordered  to  be  sold  : 
Lansdell  v.  McKay,  (1884)  1  W.N.  71. 

189.  At  any  time  after  the  filing  of  such  affidavit,  a  writ  writ  of 
of  foreign  attachment,  in  the  prescribed  form,  may  be  issued  at  attachment. 
the  plaintiff's  instance  as  of  course,  returnable  into  the  Court  ^  g'*^*  ^°' ®' 
either  in  or  out  of  term  on  some  day  not  less  than  fourteen  days 
nor  more  than  sixty  days  next  after  the  date  thereof. 

See  R.  271,  by  which  the  writ  is  to  be  returnable  on  some  chamber  day. 

Form :  see  R.  272,  and  Form  7,  Sch.  1  to  Rules  {post). 
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C.L.P.  Aot,  190.  Such  writ  shall  be  served  upon  every  person  therein 

8.  190.  1  named  (hereinafter  called  the  garnishee)  in  whose  hands  it  is 
Service  of  writ!  intended  thereby  to  attach  any  such  property  or  debts,  by  de- 
4  Vic.  No.  6.  \  livering  a  copy  thereof  to  such  garnishee  personally,  or  by  leaving 
*•  3-  j  the  same  at  his  then  or  last  usual  place  of  abode. 

proof*^herc^  191.  (1)  Final  judgment  shall  in  no  case  be  signed  in  any 

cause  of  action '  such  action  Until  an  entry  has  been  made  on  the  record  of  the 
/wi"^  issue  of  such  writ,  with  a  suggestion  of  the  fact  that  the  cause  of 

action  arose  within  the  jurisdiction  of  the  Court. 

(2)  If  at  any  time  it  appears  that  the  cause  of  action 
did  not  arise  within  the  jurisdiction,  the  attachment  shall  be 
forthwith  dissolved  with  costs,  to  be  paid  by  the  plaintiff  to 
such  parties,  and  in  such  manner  as  the  Court  or  a  Judge  shall 
direct. 

The  issue  of  the  writ  of  attachment  and  its  continued  \'alidity  are  the  basis  of 
proceedings  under  this  part ;  so  where  on  inquiry  under  s.  194  (section  6  of  the  old 
Act)  it  appeared  that  there  was  no  attachable  property  in  the  hands  of  the  garnishee, 
or  where  the  writ  of  attachment  was  subsequently  set  aside  on  the  same  ground, 
no  further  proceedings  can  be  taken,  and  if  taken  they  will  be  set  aside  :  Johnson  v. 
Poole,  (1877)  Knox.  196  ;  Buckingham  v.  IndramayoSS.  Co,,  (1900)  21  N.S.W.R.  215 
17  W.N.  97. 

To^blJgiVen!''  ^92-  The  plaintiff  shall  also  cause  a  notice,  in  the  pre- 

ihid.  5  4.      1   scribed  form,  of  the  issue  of  such  writ  of  attachment,  signed  by 

him  or  his  attorney,  to  be  published  in  the  Gazette,  and  not  less 
\  than  twice  in  one  other  Sydney  newspaper,  and  the  last  of  such 

publications  shall  be  one  week  at  the  least  before  the  day  on 

which  the  writ  is  returnable. 

See  R.  272,  and  Form  9,  Sch.  1  to  Rules  (post). 
Property  and  193.  (1)  From  the  time  of  the  service  of  such  writ  upon 

debts  bound  .   ,  ^    ^  ^ 

from  the  time  any  garnishee — 

attachment 

"^/*^'*'  (a)  all  the  property  in  the  custody  or  under  the  control  of 

^^^' ''  ^*  such  garnishee  then  belongs  to  such  defendant,  or  to 

or  in  which  such  defendant  is  then  legally  or  equitably 

entitled  or  otherwise  beneficially  interested  (and  whether 

solely  or  jointly  with  any  person  or  persons)  ;  and 

(J))  all  debts  of  every  kind  then  due  by  such  garnishee  to 
such  defendant,  although  the  same  or  part  thereof  may 
be  payable  only  at  a  future  day, 

uhall  to  the  extent  of  such  defendant's  right,  title,  and  interest 
therein  respectively  be  attached  in  the  hands  of  such  garnishee, 
and  (subject  to  any  bona  fide  prior  claims  or  liens  thereon)  be 
liable  to  the  satisfaction  of  the  particular  demand  or  cause  of 
action  of  which,  by  the  said  writ,  such  garnishee  has  had  notice. 

(2)  If,  at  any  time  after  such  service  and  before  the 
said  attachment  is  dissolved,  any  such  garnishee  without  the 
leave  of  the  Court  or  a  Judge  sells  or  otherwise  knowingly  .dis- 
poses of  or  parts  with  any  such  property,  or  pays  over  any  such 
debt  or  any  part  thereof,  excepting  only  to  or  to  the  use  of  the 
plaintiff,  he  shall,  upon  the  application  in  a  summary  way  of 
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such  plaintiff  to  the  Court  or  a  Judge,  and  on  proof  of  the  facts,  G.L.P.  Act, 
pay  such  damages  to  the  plaintiff  as  the  Court  or  Judge  shall      S.  193. 
order. 

Equitably  entitled.— See  Whiting  v.  Throsby,  (1872)  11  S.C.R.  134. 

Prior  claims  or  lient. — Garnishees  (agents  for  a  ship)  having  money  of  the 
defendant  (a  pan  owner  of  the  ship)  in  their  hands,  had  recognised  certain  accounts 
for  necessari'-'s  supplied,  and  promised  to  pay  Uiem  on  their  usual  pay  day.  Held, 
that  these  were  "  prior  claims* :  Hoare  v.  Hatfield,  (1878)  1  S.C.R.,  N.S.  54. 

Claim  of  the  garnishee  (captain  of  a  ship)  recognised  and  ordered  to  be  satisfied 
out  of  proceeds  of  sale :  Fink  v.  Wame,  (1885)  2  W.N.  18. 

The  garnishee  has  no  locus  standi  to  set  the  >*Tit  aside  :  Kron  v.  Seattle  Brewing 
Co. ;  Young  &  Gdlin,  garnishees,  (1903)  20  W.N.  5. 

194.  (1)  Upon  the  return  of  such  writ  of  attachment,  or  in<i"iry  »?  t° 
as  soon  after  as  conveniently  may  he,  the  Court  or  a  Judge  shall  p?SSiee's* 
proceed  to  inquire  and  determine —  ^'***^- 

--     ,     V  1  1  •  r  1  1      .  ./Vf  r  .  4  Vic.  No.  6, 

(a)  whether   m   fact   the   plamtin  s   cause  of   action   arose  s.  e. 
within  the  jurisdiction  of  the  Court,  and  if  so  ;  then, 

{b)  what  property  (sufficient,  or  not  more  than  sufficient  to 
satisfy  the  plaintiff's  cause  of  action,  together  with  his 
costs  of  suit),  then  is  or  was  at  the  time  of  the  service  of 
the  said  writ  in  the  custody  or  under  the  control  of  any 
such  garnishee,  belonging  to  such  defendant,  br  to  or 
in  which  he  was  at  that  time  entitled  or  interested  as 
aforesaid ;  and 

(c)  what  debts  were  then  due  to  such  defendant   from  any 

such  garnishee,  and  the  particulars  thereof,  and 

(d)  whether  such  property  and  debts,  or  any  part  or  parts 
thereof,  are  or  can  be  made  available  for  the  purpose  of 
making  such  satisfaction  as  aforesaid,  and  to  what 
amount   respectively. 

(2)  For  the  purposes  of  such  inquiry  and  determina- 
tion, the  Court  or  Judge  may  in  a  summary  way  examine  or 
permit  the  plaintiff  to  examine  vtva  voce  upon  oath  every  such 
garnishee,  together  with  such  witnesses  (if  any)  as  the  Court  or 
Judge  may  think  proper  to  be  so  examined,  and  for  that  purpose 
may  make  such  orders  and  issue  such  summonses  to  the  several 
garnishees  and  witnesses  as  may  in  that  behalf  be  deemed  ex- 
pedient. 

Bzaminatioii  of  Garnishee. — On  the  examination  of  the  garnishee,  the  garnishee 
is  entitled  to  be  represented  by  counsel,  it  being  in  the  discretion  of  the  judge  to  de- 
tern^Jne  the  extent  of  counsel's  interference  :  \yhiting  v.  Throsby,  (1872)  11  S.C.R. 
134;  Hoare  v.  Hatfield.  (1878)  1  S.C.R..  N.S.  54. 

In  Briscoe  v.  Hawkins  Hill  G.A/.  Co.,  (1886)  2  W.K.  51,  Fauiett,  J.,  refused  to 
allow  counsel  for  the  garnishee  to  appear ;  but  the  cases  above  mentioned  were  not 
cited. 

And  see  Kron  v.  Seattle  Brewing  Co.,  (1903)  20  W.N.  10. 

198.  (1)  Any  garnishee  or  witness  who  refuses  or  neglects  Attendance  of 
to  attend  according  to  the  exigency  of  such  writ  of  attachment,  fndTJvitn^sses. 
or  to  obey  any  such  order  or  summons,  or  refuses  to  be  so  ex-  md. 
amined,  shall  be  liable  to  be  summarily  proceeded  against  as  in 
cases  of  contempt  of  Court  and  to  be  punished  accordingly. 

(2)  Provided  that  in  any  case  where,  under  the  cir- 
cumstances, it  appears  to  be  reasonable  or  just  so  to  do,  the  Court 
or  a  Judge  may  dispense  with  the  attendance  of  any  garnishee 
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C.L.P.  Aot,  upon  his  submittng  to  be  examined  upon  oath  before   a  Com- 
8. 198,      missioner  of  the  Court,  or  upon  such  other  terms  as  the  Court  or 
Judge  shall  impose. 

(3)  Where  any  garnishee  attends  in  obedience  to  any 
such  writ  or  summons,  the  Court  or  Judge  may  award  him  the 
reasonable  expenses  of  such  attendance,  to  be  paid  by  the  plaintiff. 

Xhe  garnishee  is.gij'en  his  costs  against  the  plaintiff :  Fink  v.  Warm,  (1885) 
2  W.N.  18,  where  the  property  was  ordered  to  be  sold ;  and  in  Hoare  v.  Hatfield, 
(1878)  1  S.C.R.,  N.S.  54  ;  and  MUU  v.  Hurley,  (1883)  T.T.R.  147,  where  the  attach- 
ment  was  dissolved.  In  Whiting  v.  Throsby,  (1872)  1 1  S.C.R.  134,  though  the  court 
held  there  x^as  nothing  they  could  attach,  no  order  as  to  costs  was  made. 

Disposal  of  196.  (1)  If   any   garnishee   in    whose   hands   any    such 

i^v^^'of  Court,  property  or  debt  has  been  so  attached  is  desirous  of  disposing  of 

4  Vic.  No.  6,     the  same  or  any  part  thereof,  or  of  receiving  or  paying  (as  the 

*•  ^-  case  may  be)  the  amount  of  any  bill,  bond,  or  debt,  or  other  chose 

in  action,  or  any  part  thereof  pending  such  attachment,  the 

»  Court  or  a  Judge,  on  the  application  of  such  garnishee,  due 

notice  thereof  having  been  given  to  the  plaintiff,  may  authorise 

such  garnishee  to  sell  or  dispose  of  any  such  property  or  to  receive 

or  pay  any  such  amount. 

(2)  The  proceeds  of  such  sale  or  disposal,  or  the 
amount  so  received  or  paid  (as  the  case  may  be),  shall  be  there- 
after held  by  such  garnishee,  or  be  paid  into  Court  or  invested, 
or  otherwise  be  detained  or  appropriated  subject  to  such  attach- 
ment as  aforesaid,  or  otherwise  for  the  satisfaction  of  the  plaintiff 
as  the  Court  or  Judge  shall  order. 
See  Eldred  v.  Black,  (1880)  1  N.S.W.R.  45. 

After  attach-  197.  At  any  time  after  the  return  day  of  any  such  writ  of 

SS*nuff*may^  attachment,  the  plaintiff  may  cause  an  appearance  to  be  entered 

acu^  ^^  *^^  ^^^  ^^^  defendant  against  whom  such  writ  has  so  issued,  and  may 

Tbidl^s.  8.         proceed  thereon  in  the  action  as  if  such  defendant  resided  in 

Sydney  and  had  appeared  to  such  action  in  person  :  Provided 

that  such  bond  as  is  hereinafter  in  that  behalf  prescribed  has 

been  first  duly  entered  into. 

But  the  writ  of  attachment  must  be  valid  and  effectual,  otherwise  no  further 
proceedings  can  be  taken  :  Buckingham  v.  Indramayo  S.S.  Co.,  note  to  s.  191  (supra). 
Bond:  Sect.  199  (1)  (infra). 

Court  to  deter-  198.  (1)  So  soott  as  upon  any  such  examination  or  inquiry 

JI'r^ArT^s  to    ^  aforesaid  it  is  ascertained  by  the  Court  or  Judge  what  property 

continue  subject  and  dcbts  as  aforesaid  can  (consistently  with  existing  liens  or 

/bt/To'"'^"*  prior  claim  thereon,  to  be  determined  by  the  Court  or  Judge)  be 

made  available  for  the  purpose  of  making  satisfaction  to  the 

plaintiff  as  aforesaid,  the  Court  or  Judge  shall  forthwith  order 

the  same  (or  such  part  or  parts  thereof  respectively  as  the  Court 

or  Judge  thinks  proper  in  that  behalf) — 

(a)  to  be  thenceforward  holden  for  that  purpose  and  to  con- 
tinue subject  to  such  attachment  accordingly ;  or 
(J?)  to  be  sold  or  otherwise  disposed  of  if  the  Court  or  Judge 
thinks  fit,  and  the  proceeds,  or  (in  case  of  debts  then 
payable)  the  amounts  of  such  debts,  to  be  paid  into  the 
hands  of  some  officer  of  the  Court  subject  to  such  attach- 
ment as  the  Court  or   Judge  may  order. 
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(2)  With  respect  to  all  and  singular  the  property,  C.L.P.  Act, 
debts,  and  other  choses  in  action  to  which  no  such  order  as  afore-      S.  198. 
said  is  intended  to  apply,  or  as  to  which  no  such  order  can  be 

made,  the  Court  or  a  Judge  may  at  any  time  direct  that  the  said 
attachment  shall  be  dissolved. 

(3)  Provided    that   where   more   than   one   writ  of  Proviso  as  to 
attachment  has  issued  against  the  same  garnishee,  or  the  same  "^ '*'^°°** '^** 
property  or  debt  has  been  attached  at  the  suit  of  more  than  one 
plaintifif,  the  Court  or  a  Judge  may  award  and  determine  how 

much  and  what  parts  of  the  property  or  debt  so  attacked  or  to 
what  amount  in  value  thereof  shall  be  retained  or  holden  under 
each  of  such  writs,  or  be  paid  into  Court  or  disposed  of  (as  the 
case  may  be)  for  the  separate  benefit  of  each  plaintiff. 

(4)  As  to  writs  lodged  with  the  sheriff  on  the  same 
day  the  plaintiffs  therein  shall  be  entitled  to  satisfaction  pari 
passu,  but  as  to  writs  lodged  with  the  sheriff  on  different  days  the 
plaintiffs  shall  be  entitled  to  satisfaction  respectively  according 
to   priority  of  each   in   such   lodgment. 

Order  for  sale  made  :  Fink  v.  Warne,  (1885)  2  W.N.  18;  for  sale  of  part  of  property 
attached:  Heron  v.  Calif ornian  Paint  Co.,  (1884)  1  W.N.  3. 

Sale  was  ordered  in  Hoffnung  v.  Allan,  (1887)  3  W.N.  86,  after  an  adjournment 
to  give  defendant's  agents  notice  of  the  application. 

In  Lansdell  v.  McKay,  (1884)  1  W.N.  71,  so  much  of  the  attached  property 
as  would  satisfy  the  claim  of  the  plaintiff  was  ordered  to  be  sold. 

199.  (1)  Within  fourteen  days  next  after  any  such  writ  PiainUff  to 
of  attachment  has  issued,  the  plaintiff  at  whose  suit  the  same  has  ^l  {o*°  * 
issued,  or  if  he  is  absent  some  person  on  his  behalf,  shall  before  a  account.  &c. 
Judge  or  a  Commissioner  of  the  Court  enter  into  a  bond  with  two  ^  \^'  ^'*''  ^' 
sufficient  sureties  to  be  approved  of  by  such   Judge  or  Com- 
missioner, acknowledging  himself  and  themselves  to  be  bound  to 

the  defendant  against  whom  «uch  writ  has  so  issued  in  such  sum 
as  a  Judge  shall  think  fit  to  order,  conditioned  amongst  other 
things  to  repay  all  such  sums  as  the  said  plaintiff  shall  recover 
in  the  action  in  case  the  judgment  therein  is  thereafter  vacated, 
reversed,  or  altered,  together  with  all  costs  sustained  by  such 
defendant. 

(2)  Such  bond  and  condition  shall  be  in  the  pre- 
scribed form,  and  in  case  of  any  breach  or  alleged  breach  of  such 
condition  such  defendant  may  sue  the  parties  to  such  bond 
thereon  at  any  time. 

(3)  If  such  bond  be  not  so  entered  into,  the  attach- 
ment shall  be  ipso  facto  dissolved. 

See  R.  272  and  Form  10,  Sch.  1  to  Rules  (post). 

200.  At  any  time  after  such  bond  has  been  so  entered  ^ficr  judgment 
into,  and  after  the  plaintiff  has  obtained  final  judgment,  he  may —  piamtiff  may 

(a)  cause  a  writ  or  writs  of  fieri  facias  upon  such  judgment  facias. 
to  be  from  time  to  time  issued  as  in  any  ordinary  case  ^''*^'  ^*  ^^• 
for  the  amount  of  the  debt  or  damages  and  costs  thereby 
recovered  ;  and 

{b)  cause  to  be  taken  in  execution  under  any  such  writ  (as 
against  such  defendant)  not  only  all  or  any  part  of  the 
property  or  debts  so  attached  which  then  continue  sub- 
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G.L.P.  Act,  ject  to  such  attachment  as  aforesaid,  in  whose  hands 

S.  200.  soever  such  property  then  is  (and  whatever  is  the  nature 

of  such  property  whether  ordinarily  liable  to  be  taken 

in  execution  or  not,  and  although  the  same  or  part 

thereof  is  of  the  nature  of  a  chose  in  action),  but  also 

any  other  property  of  or  debts  due  to  such  defendant- - 
which  the  plaintiff  is  then  able  to  find ;  and 

(c)  receive  any  such  property  in  satisfaction  or  part  satis- 
faction of  such  debt  or  damages  and  costs  at  an  amount 
to  be  fixed  by  the  sheriff,  or  cause  all  such  property 
(except  as  next  mentioned)  to  be  sold  under  such  writ  or 
writs  as  in  ordinary  cases  : 

Provided  that  with  respect  to  anj'  such  debt  or  other  chose  in 
action  so  taken  in  execution  no  sale  or  other  disposition  thereof 
shall  take  place  except  by  order  of  the  Court  or  a  Judge. 

Compelling  pay-  201.  Upon  the  application  of  the  plaintiff  the  Court  or  a 

ment    of    debts   j     j  *.  4.-  - 

due   to  defen-  Judge  may  at  any  time  in  a  summary  manner— 

dant    under 

attachment.  (^)  authoHSc  an  action  for  the  amount  of  any  such  debt  to 

s.  Yi!"  ^°"  ^'  t)e  brought  in  the  name  of  the  creditor  being  such  de- 

fendant as  aforesaid  ;   or 

(b)  cause  the  debtor  to  be  summoned  to  attend  the  Court 
or  a  Judge  to  show  cause  why  he  should  not  forthwith 
pay  the  amount  of  such  debt  to  the  plaintiff,  and  if  no 
sufficient  cause  be  shown  may  order  such  payment 
accordingly,  and  enforce  such  order,  together  with  all 
costs  attending  the  same,  by  an  atachment  for  a  con- 
tempt as  in  other  cases. 

This  section  seems  to  refer  to  both  debts  |ittached  and  to  other  debts  referred  to 
in  the  preceding  section ;  althougli  the  side  note  speaks  of  debts  under  attachment  only. 

Probably  the  procedure  adopted  would  be  to  proceed  under  subs.  (6)  first ;  th?n 
if  the  alleged  debtor  disputed  his  debt,  take  an  order  allowing  the  plaintiff  to  biiiig 
an  action  (in  the  name  of  the  defendant  in  the  original  action)  against  the  alleged 
debtor. 

Provision  for  ^®^-  W  ^^  pending  any  such  writ  of  foreign  attachment, 

dissolving  or  at  any  time  before  final  judgment  obtained  in  the  action  in 
menf."  *  ^  which  such  writ  issued,  the  defendant  against  whom  such  writ 
Ibid.  s.  12.  has  issued,  or  any  person  on  his  behalf,  enters  before  a  Judge 
into  a  bond  with  two  sufficient  sureties  to  be  approved  of  by  such 
Judge,  acknowledging  himself  and  themselves  to  be  bound  to 
the  plaintiff  in  such  sum  as  the  Judge  thinks  fits  to  order,  con- 
ditioned to  pay  the  plaintiff  the  amount  of  such  debt  or  damages 
and  costs  as  he  shall  at  any  time  thereafter  recover  in  such  action, 
then  such  defendant  or  person  upon  entering  an  appearance 
(or  if  such  appearance  has  previously  been  entered  by  the  plain- 
tiff then  upon  filing  pleas  therein)  may  defend  such  action,  and 
upon  giving  notice  thereof  to  the  plaintiff  may  apply  to  the  Court 
by  motion  as  of  course  that  the  said  attachment  may  be  dissolved, 
and   the  same  shall  be  dissolved  accordingly. 

(2)  The  action  shall  thereupon  proceed  to  trial  and 
judgment  in  the  ordinary  manner. 
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208.  (1)  If,  after  any  final  judgment  obtained  as  afore- C.L.P.  Act, 
said,  an  affidavit  is  made  by  the  defendant  against  whom  such      S.  208. 
writ  has  issued  as  aforesaid  that  such  defendant  had  at  the  time  Absent  defen- 
of  the  obtaining  of  the  said  judgment,  and  still  has  a  substantial  dam  may 
ground  of  defence  on  the  merits  (either  wholly  or  in  part)  to  the  ^'^not^th-'^ 
plaintiff's  action,  and  such  affidavit  is  filed  in  the  Court  at  any  J^t|"«  ^"*^«" 
time  before  the  expiration  of  three  years  next  after  such  judg- 4  vij.  no.  e, 
ment,  then  upon  motion  made  on  behalf  of  the  said  defendant  «•  ^^^ 
5fTCr  due  notice  thereof  given  to  the  plaintiff  (and  security  being 
entered  into  for  the  payment  to  the  plaintiff  of  all  costs  by  him 
at  any  time  thereby  sustained)  the  Court  may  cause  the  merits 
so  alleged  as  aforesaid  to  be  inquired  into  and  determined  in  such 
manner  and  form,  either  by  a  feigned  issue  between  the  parties 
or  otherwise,  and  at  such  time  and  under  such  terms  and  conditions 
for  the  purpose  of  securing  the  substantial  ends  of  justice  as  to 
the  Court  seems  meet. 

(2)  Every  such  affidavit,  if  made  out  of  the  jurisdiction 
of  the  Court,  shall  be  sworn  before  a  Judge  or  Master  of  some 
Court  of  Law  or  Equity,  or  the  Chief  Magistrate  of  some  city  or 
corporate  town  certified  under  the  hand  and  seal  of  such  Magis- 
trate. 

204.  (1)  The  Court,  after  such  inquiry  and  determination  judgment  in 
had,  shall  thereupon  give  such  judgment  in  the  matter  for  the '*"f^  *^''~* 
reversal  of  the  judgment  in  the  original  action  either  in  the  ^^^' 
whole  or  in  part,  or  shall  from  time  to  time  make  such  order  or 
orders  in  the  premises  between  the  parties  as  the  justice  of  the 
case  appears  to  require. 

(2)  Every  such  judgment  and  order  may  at  any  time 
(if  the  party  succeeding  thinks  fit)  be  suggested  upon  or  added  to 
the  record  of  t^ie  original  action  in  which  such  final  judgment  has 
been  so  obtained  as  aforesaid. 

208.  (1)  The  property  of  any  such  absent  defendant  as  Property  in 
aforesaid,  may,  under  the  provisions  of   this  Part  of  this  Act,  be  SSv'TcJSifen- 
attached  and  taken  in  the  custody  or  power  of  the  defendants'  dant.  wife,  &c: 
wife   or   of  any   co-defendant.  ^*^'  '•  ^^• 

(2)  No  process  of  foreign  attachment  against  any 
such  absent  defendant,  nor  any  lien  intended  to  be  thereby 
created  upon  the  property  or  debts  thereby  attached,  shall  be 
defeated  by  reason  of  such  co-defendant  or  any  other  garnishee 
as  aforesaid  being  or  claiming  to  be  jointly  interested  with  such 
defendant  therein  either  as  partner  or  otherwise. 

(3)  In  all  cases  it  shall  be  sufficient  for  the  purposes 
of  this  Part  of  this  Act  to  attach  property  in  the  hands  of  the 
person  having  the  actual  care,  custody,  or  control  thereof  for  the 
time  being. 

206.  (1)  Every    writ    of    attachment    upon    which    any  Attachment  and 
order  is  made  as  aforesaid,  where  the  same  has  been  followed  by  ^*^p"iided  ui^^ 
execution  levied,  may  be  pleaded  in  bar  by  any  person  in  whose  *^- 
hands  any  property  or  debt  as  aforesaid  has  been  attached,  to  any  ^^*^'  ^-  ^^ 
action  brought  by  or  on  behalf  of  the  defendant  for  the  recovery 
of  such  property  or  debt. 
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C.L.P.  Act, 
8.208. 


Meaning  of 
•  absence.* 

4  Vic.  No.  6, 
s.  24. 


Powers  as  to 
adjournments 
and  costs. 

Ibid.  s.  25. 


(2)  If  any  such  action  is  brought  pending  the 
attachment,  the  same  shall  be  stayed  by  order  of  the  Court  or  a 
Judge  until  the  attachment  is  dissolved  or  the  proceedings  there- 
upon  are   otherwise   determined. 

(3)  In  such  plea  it  shall  be  necessary  only  to  state 
shortly  that  such  writ  of  attachment  was  issued,  and  to  set  out 
the  substance  of  the  order  finally  made  thereon,  and  then  to 
allege  that  the  property  or  debt  sought  to  be  recovered  was  taken 
under  a  writ  of  execution  issued  after  such  order. 

207.  Absence  from  the  jurisdiction  of  the  Court  shall  for 
the  purposes  of  this  Part  of  this  Act  be  taken  to  mean  absence  for 
the  time  h^mg  whether  the  party  has  ever  been  within  the  juris- 
diction or  not. 

208.  In  all  cases  of  applications  made  to  or  proceedings 
had  or  taken  before  or  by  authority  of  the  Court  or  a  Judge  or 
otherwise  under  this  Part  of  this  Act,  the  Court  or  a  Judge  may 
adjourn  the  case  or  proceedings  from  time  to  time,  and  award 
costs  to  be  paid  by  such  party  to  such  party,  or  refuse  costs,  as 
the  Court  or  Judge  thinks  fit. 


PART  XXI. 
Ejectment. 
Writ. 
Ejectment  to  209.  Every  action  of  ejectment  shall  be  commenced  by 

wri^!^"^*'*  **^  writ,  directed  to  the  persons  in  possession  by  name,  and  to  all 
17  Vic.  No.  21,  persons  entitled  to  defend  the  possession  of  the  property  claimed, 
s.  119.  which  property  shall  be  described  in  the  writ  with  reasonable 

certainty. 

The  writ  by  which  the  action  is  to  be  commenced  is  to  be  directed  to  the  person 
in  possession,  that  is,  in  actual  possession  of  the  premises.  As  to  service,  see  s.  212 
{infra). 

A  distinction  must  be  here  drawn  between  what  constitutes,  in  the  eye  of  the 
law,  an  actual,  and  what  a  vacant  possession.  Thus  land  illegally  converted  into  a 
road,  by  trustees  under  an  act  of  parliament,  is  not  in  their  possession,  so  as  to  make 
them  tenants  in  possession :  Doe  d.  White  v.  Roe,  8  Dowl.  71. 

Where  the  person  had  removed  from  the  premises,  but  had  left  beer  in  the  cellar, 
it  was  held  that  the  plaintiff  or  claimant  could  not  proceed  as  on  a  vacant  possession  : 
Savaqe  v.  Detitf  2  Str.  1064.  So  if  hay  is  left  in  a  barn  (ibid) ;  and  if  the  residence 
of  the  tenant  of  land,  where  there  is  no  house,  is  known,  he  must  be  served  (ibid.). 
But  if  the  tenant  has  locked  up  and  quitted  the  house,  the  plaintiff  may  proceed 
as  on  a  vacant  possession  :  Doe  d.  Portarlington  v.  Roe,  4  B.  &  C.  259.  So  if  the  house 
has  been  pulled  down  :  Doe  d.  Norman  v.  Roe,  2  Dowl.  399, 428 ;  and  so  if  the  premises 
are  untenantable,  and  there  is  no  property  in  them, — unfinished  houses,  for  instance  : 
Doe  d.  Schovell  v.  Roe,  3  Dowl.  691.  But  the  possession  in  such  cases  must  be  clearly 
vacant ;  it  must  appear  that  there  are  no  tenants  in  possession  :  Doe  d.  Burrowes 
V.  Roe,  7  Dowl.  326.  If  some  of  the  houses  only  arc  vacant,  and  if  they  are  included 
in  the  lease  with  others,  the  claimant  cannot  proceed  as  on  a  vacant  possession : 
Doe  d.  Timothy  v.  Roe,  8  Scott.  126.  The  court,  in  such  circumstances,  granted 
a  rule  nisi,  and  directed  service  to  be  effected  by  sticking  up  copies  of  the  declaration 
and  notice,  and  also  by  serving  them  on  the  parties  who  were  shown  to  be  interested  : 
Doe  d.  Chippendale  v.  Roe,  7  C.B.  125.  In  a  case  of  vacant  possession,  service  of 
a  wTit  of  ejectment  addressed  *  to  the  assignees  and  personal  representatives  of  A.B. 
deceased,*  by  posting  copies  upon  the  premises,  was  held  good  :  Harrington  v.  Bytham, 
2  C.L.R.  1033. 
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Provided  the  writ  is  served  on  the  persons  in  possession,  an  absolutely  correct  C.L.P.  Aot, 
statement  of  the  names  will  not  be  of  importance  :  Doe  d.  Frost  v.  Roe,  3  Dowl.  563  :  g^  209. 
and  see  Doe  d.  Foulkes  v.  Roe,  2  Dowl.  567,  where  the  tenant  was  called  Jacob  in 
the  notice  of  declaration  instead  of  Sarah.  In  Doe  d.  Peach  v.  Roe,  6  Dowl.  62,  in 
ejectment  a^ptinst  several  tenants,  Tindal,  C.J.,  said,  that  each  tenant  in  possession 
should  be  rightly  named  in  his  own  notice.  Notices  addressed  to  *  Mrs.  Martin  ' 
and  *  Mrs.  Gough  *  have  been,  however,  held  sufficient,  it  being  sworn  that  they 
were  personally  served,  and  were  the  tenants  in  actual  possession,  and  that  their 
christian  names  were  not  known  :  Doe  d.  Smith  v.  Roe,  6  Dowl.  629.  The  cases  are 
collected  in  G>le,  p.  83.  Service  on  a  person  in  possession  not  named  in  the  writ ; 
aucere,  whether  this  was  not  merely  an  irregularity  and  amendable :  Thompson  v. 
Slade,  25  L.J.  Ex.  306. 

Want  of  the  *  reasonable  certainty  '  required  in  the  description  of  the  property 
will  not  nullify  the  writ ;  but  it  will  afford  ground  for  an  application  for  better  par- 
ticulars :  s.  217  (post).  As  to  what  formerly  constituted  a  sufficient  description  of 
the  property,  see  GJe,  p.  85 ;  and  as  to  obtaining  the  better  particulars  see  Doe  d. 
Saxtim  v.  Turner,  11  C.B.  896. 

No  other  cause  of  action  can  be  joined  with  ejectment :  s.  49  (ante), 

I^Junoiion. — Plaintiffs  having  commenced  an  action  of  ejectment  obtained 
(«c  parte  apparently)  an  injunction  restraining  the  defendant  *  from  going  on  and 
remaining  on  the  said  land,  &c.*  On  motion  by  the  defendant  the  injunction  was  dis- 
solved, as  it  would  be  a  novel  and  speedy  way  of  obtaining  judgment  in  an  action 
of  ejectment :  Union  Bank  v.  Green,  (1900)  16  W.N,  224. 

Where  judgment  has  been  obtained,  but  before  ha.  fa.  issued,  the  defendant  began 
to  remove  buildings :  plaintiff  issued  a  writ  in  trespass  and  obtained  an  injunction, 
but  the  court  dissolved  it,  the  plaintiff  having  no  possession  to  support  an  action 
of  trespass :  Kosten  v.  Haigh,  (1864)  3  S.C.R.  366. 

210.  (1)  The  writ  shall  be  in  the  Form  No.  21  contained  \^^^^^^ 
in  the  Second  Schedule  hereto,  or  to  the  like  effect,  and  shall —  oT^ecwicntr" 

(a)  state  the  names  of  all  the  persons  in  whom  the  title  is  \Ji^'  ^'^'  ^^' 
alleged   to  be ;   and 

{b)  command  the  persons  to  whom  it  is  directed  to  appear 
within  sixteen  days  after  service  thereof  in  the  Supreme 
Court  to  defend  the  possession  of  the  property  claimed, 
or  such  part  thereof  as  they  may  think  fit ;  and 

(c)  contain  a  notice  that  in  default  of  appearance  they  will 
be  turned  out  of  possession. 

(2)  The  writ  shall  bear  teste  of  the  day  on  which  it 
is  issued,  and  shall  be  in  force  for  three  months. 

As  to  venue,  see  s.  109  and  notes  thereto  (ante). 

K  the  writ  is  incorrect  in  any  jxirticular,  an  amendment  may  be  had  in  a  proper 
case  under  s.  20  (ante) ;  see  Lehane  v.  Johnson,  (1899)  16  W.N.  46. 

As  to  the  parties  to  be  made  plaintiffs,  see  Cole,  p.  74 ;  as  to  defendants.  Cole, 
p.  75,  and  s.  209  (supra). 

Sixteen  days:  but  see  now  R.  34  (post). 

Where  the  guardian  in  socage  has  not  entered,  an  infant  under  the  age  of  four- 
teen years  may  maintain  ejectment :  Jenkins  v.  Harris,  (1865)  4  S.C.R.  129. 

Tenants  in  common  may  issue  a  joint  writ  to  recover  the  possession  of  the 
property :  Elliss  v.  Elliss,  E.B.  &  E.  81 ;  27  L.J.  Q.B.  316. 

211.  The  name  and  abode  of  the  attorney  suing  out  the  indorsement  of 
writ,  or  if  no  attorney,  the  name  and  residence  of  the  claimant,  J^Se^*^ 
shall  be  indorsed  thereon  in  like  manner  as  hereinbefore  enacted  attorney  or 
with  reference  to  the  indorsements  on  a  writ  of  summons  in  a  j^^^^^' 
personal  action,  and  the  same  proceedings  may  be  had  to  ascertain 
whether  the  writ  was  issued  by  the  authority  of  the  attorney 

whose  name  is  indorsed  thereon,  and  who  and  what  the  claimant 
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C.L.P.  Act,  is  and  his  abode,  and  as  to  staying  the  proceedings  upon  writs 
S.  211.      issued  without  authority,  as  in  the  case  of  writs  in  personal 
actions. 

See  ss.  8,  9  (ante). 

Service  of  writ.  212.  The  writ  shall  be  served  in  the  same  manner  as  an 

J7i2ir  ^°'  ^^*  ejectment  was  served  before  the  commencement  of  the  Common 
Law  Procedure  Act  of  1853,  or  in  such  manner  as  the  Court  or  a 
Judge  shall  order,  and  in  case  of  vacant  possession  by  posting  a 
copy  thereof  upon  the  door  of  the  dwelling-house  or  other  con- 
spicuous part  of  the  property. 

The  service  of  the  writ  must  be  effected  by  the  delivery  of  a  copy  of  the  writ 
(the  original  wi  it  being  exhibited,  if  required,  at  the  same  time)  to  the  tenant  himself, 
or  to  his  wife,  or  to  some  member  of  his  family,  in  which  latter  cases  it  must  be  shown 
tliat  the  writ  came  to  his  knowledge.  The  writ  had  better  be  read  over  and  its  nature 
explained ;  and  the  fact  of  this  having  been  done  should  be  stated  in  the  affidavit  of 
service. 

As  many  copies  as  there  are  persons  named  in  the  writ  must  be  made,  and  a  copy 
served  on  each  person  so  named.  Acceptance  of  the  copy  of  the  writ  by  the  persop 
to  be  served  is  not  necessary.  It  is  enough  that  the  copy  is  tendered,  and  its  nature 
stated  :  Doe  d.  Courthorpe  v.  Ro€f  2  Dowl.  441  ;  but  the  nature  of  the  proceeding  need 
not  be  stated,  if  the  party,  bv  his  acts,  dispenses  with  or  prevents  it :  Doe  d.  George  v. 
Roe,  3  Dowl.  541. 

Personal  service  on  the  tenant  in  possession  himself,  may  be  made  on  the  premises 
or  elsewhere  :  Savage  v.  Dent,  2  Str.  1064 ;  and  either  within  the  jurisdiction  of  the 
court,  or  abroad  :  Doe  d.  Daniel  v.  Woodruff e,  7  Dowl.  494. 

The  service  must  be  on  the  person  in  actual  possession,  to  whom  the  writ  is 
directed ;  that  is,  on  the  sub-tenant  (for  instance),  in  ejectment  by  landlord  against 
tenant,  where  the  premises  have  been  sub-let :  Doe  d.  Darlington  v.  Cock^  4  B.  &  C. 
259. 

Showing  the  writ  to  the  tenant  on  the  premises,  and  telling  him  the  nature  of  it, 
is  good  service  if  the  tenant  goes  away  and  refuses  to  listen  :  Doe  d.  Roberts  v.  Roe, 
6  Sc.  N.C.  833.  So  if  the  writ  is  shown  to  the  tenant  off  the  premises,  and  attempts 
are  made  to  serve  him  with  a  copy  and  to  explain  the  matter,  and  a  copy  is  afterwards 
left  for  him  on  the  premises  with  a  servant,  it  is  good  service :  Doe  d.  Hope  v.  Roe, 
3  C.B.  771.  So  if  the  person  serving  the  writ,  after  stating  his  business,  is  turned  out 
of  the  house  when  he  is  attempting  to  serve  the  writ,  a  copy  thrust  under  the  door 
will  be  good  service  :  Doe  d.  Frith  v.  Roe,  3  Dowl.  569.  So  if  the  other  parties  eject 
the  process-|erver  from  the  presence  of  the  tenant  in  possession,  and  prevent  the  com-, 
plete  service  :  Doe  d.  Mann  v.  Roe,  11  M.  &  W.  77. 

Service  on  the  wife  of  the  tenant,  either  on  the  premises  :  Goodright  v.  Thrustout, 
2  W.  Bl.  800,  or  at  the  husband's  house,  is  sufficient :  Doe  d.  Graef  v.  Roe,  6  Dowl. 
456.  The  reason  that  it  is  necessary  to  state  in  the  affidavit  that  serv  ce  on  the  wife 
was  at  the  husband's  house,  is  to  show  that  they  were  living  together  as  man  and  wife : 
Doe  d.  Moreland  v.  Bayliss,  6  T.R.  765.  It  is  enough  if  the  woman  on  the  premises 
stated  herself  to  be  the  wife  of  the  tenant,  and  the  person  serving  the  \vrit  swears 
that  he  believes  such  statement  to  be  trre  :  Doe  d.  Grange  v.  Roe,  1  Dowl.  N.S.  274. 
An  affidavit  of  service  on  the  wife  should  state  (if  possible)  that  the  wife  u'as  living 
with  the  husband  at  the  time  :  Doe  d.  Boullot  v.  Roe,  7  Dowl.  463. 

Service  of  the  declaration  and  notice  might,  by  the  former  practice,  have  been 
effected  by  leaving  the  copy  with  a  child,  servant,  or  other  member  of  the  family  of 
the  tenant ;  but  it  was  necessary  that  the  service  effected  in  this  manner  should  be  on 
the  premises  themselves  ;  and  that  the  fact  of  the  declaration  and  notice  having  come 
to  his  hands  before  the  term  should  have  been  subsequently  acknowledged  by  the 
tenant  himself  :  Doe  d.  Ginger  v.  Roe,  9  Dowl.  336  ;  Doe  d.  Royli  v.  Roe,  5  C.B.  256, 258, 
where  the  more  recent  rases  are  collected  :  Doe  d.  Watson  v.  Roe,  5  C.B.  521.  If 
an  acknowledgment  to  that  effect  had  been  made  by  the  tenant's  wife  only,  it  afforded 
ground  for  a  rule  nisi  for  judgment :  Doe  d.  Chaff ey  v.  Roe,  9  Dowl.  100 ;  and  see 
Doe  d.  Royle  v.  Roe,  [supra). 

Where  the  tenant  had  become  bankrupt  a  service  on  the  messenger  in  possession 
of  the  premises,  and  on  the  official  assignee,  was  held  insufficient :  Doe  d.  Baring  v. 
Roe,  6  Dowl.  456. 
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\         Where  the  tenant  had  died,  a  service  on  the  widow  in  possession,  who  was  admin-  C«L,P,  Aot. 
'  istratrix,  was  held  sufficient :  Doe  d.  Pamphilon  v.  Roe,  1  Dowl.  N.S.  186.     Where  a       g^  212. 
servant  of  the  deceased  remains  in  possession,  the  claimant  ought  to  endeavour  to 
obtain  possession ;  and  if  the  servant  resists,  he  may  be  treated  as  tenant :  Doe  d. 
Atkins  V.  Roe,  2  Chit.  179. 

If  the  tenant  is  a  lunatic,  the  service  should  be  on  his  committee,  if  he  has  one, 
and  not  a  servant :  Anon.  Lofft,  461.  If  there  is  no  committee,  service  on  the  lunatic 
is  sufficient :  Doe  d.  Gibbard  v.  Roe,  9  DowJ.  844.  As  to  the  course  to  be  adopted  for 
serving  a  lunatic  in  an  asylum,  vide  ante,  s.  17,  note.  Service  on  a  lunatic's  daughter, 
who  conducted  the  lunatic's  business,  was  held  insufficient :  Doe  d.  Brown  v.  Roe, 
6  Dowl.  270. 

Service  on  one  of  several  joint  tenants  is  sufficient :  Doe  d.  Clothier  v.  Roe,  6 
Dowl.  291  ;  so  is  service  on  one  of  several  partners :  Doe  d.  Overton  v.  Roe,  9  Dowl. 
1039 ;  Doe  d.  Bennett  v.  Roe,  7  C.B.  127. 

If  there  are  several  tenants  in  possession,  a  copy  of  the  writ  ought  to  be  served  on 
each  :  B.N.P.  98  ;  and  Doe  d.  Ld.  Darlington  v.  Cock,  4  B.  &  C.  259.  If  the  service  is 
on  the  original  tenant,  where  thereare  several  sub-tenants,  and  he  appears  and  defends, 
he  cannot  afterwards  object  that  the  sub- tenants,  and  not  himself,  were  in  possession  : 
Roe  V.  Wiggs,  2  N.R.  330.  Service  on  a  landlord,  sub-letting  to  weekly  tenants,  and 
occupying  no  part  of  the  premises  himself,  is  not  sufficient :  Doe  d.  Hubbard  v.  Roe, 
2  Har.  &  WoU.  333 ;  aliter  if  the  premises  have  been  for  some  time  unoccupied ; 
Doe  d.  Hayne  v.  Roe,  2  Will.  Wol.  &  Dav.  72. 

As  to  service  on  public  companies,  see  the  observations  as  to  the  service  of  writs 
of  summons  :  s.  17,  note,  ante  ;  Doe  d.  Bromley  v.  Roe,  8  Dowl.  858  ;  and  Doe  d.  Bayes 
V.  Roe,  16  M.  &  W.  98. 

Appearance  and  proceedings  in  default  of  appearance. 

213.  The  persons  named  as  defendants  in  such  writ  or  Appearance  of 
either  of  them  may  appear  within  the  time  appointed.  l^'^SS^writ"^ 

The  appearance  of  the  tenant  or  tenants  in  possession  to  the  writ  should  be  in  17  Vic.  No.  21, 
the  form  prescribed  by  s.  29.     An  appearance  by  a  landlord  must  be  according  to  '•  ^^2. 
s.  215  [post). 

A  defendant  may  appear  to  defend  as  to  part  of  the  property  claimed :  s.  216, 
(post). 

Notice  of  appearance  should  now  be  given  in  all  cases  :  R.  35  (post). 

See  generally  as  to  appearance,  ss.  27 — 30  (ante). 

214.  Any  person  not  named  in  such  writ  may  by  leave  of  "^^"J^^n^t  ^ 
the  Court  or  a  Judge  appear  and  defend,  on  filing  an  affidavit  named. 
showing  that  he  is  in  possession  of  the  property  either  by  him-  J^id.  s.  123. 
self  or  his  tenant. 

Notice  of  appearance  should  be  given,  R.  275  (post). 

This  section  is  more  general  than  the  English  Act,  11  Geo.  2,  c.  19,  s.  13  ;  which 
permitted  the  landlord  to  make  himself  defendant  in  ejectment,  and  which  was  in 
force  in  this  colony  :  Glasson  v.  Egan,  (1866)  6  S.C.R.  87.  The  word  *  landlord  'in 
that  section  has  been  construed  to  include  adl  persons  claiming  title  consistent  with 
the  possession  of  the  occupier.  Thus  the  court  permitted  a  mortgagee  out  of  posses- 
sion to  be  made  defendant :  Doe  d.  Tilyard  v.  Cooper,  8  T.R.  645  ;  but  in  such  a  case 
a  mortgagee  mu.st  show  that  he  has  a  bona  fide  interest  in  the  result :  Doe  d.  Pearson 
V.  Roe,  6  Bing.  613.  An  heir  who  had  never  been  in  possession  :  Doe  d.  Heblethwaite 
V.  Roe,  3  T.R.  783,  n. ;  and  a  devisee  in  trust  in  the  same  position  :  Lovelock  v.  Dan- 
caster,  4  T.R.  122 ;  were  admitted  to  defend ;  so  under  this  section,  the  sub-lessee  of 
three  private  boxes  in  a  theatre  was  allowed  to  come  in  and  defend,  to  the  extent  of 
his  interest,  an  ejectment  by  the  lessor  against  the  lessee  of  the  theatre  for  forfeiture : 
Cro/t  V.  Lumley,  Ex  parte  Lord  Ward,  4  E.  &  B.  608  ;  but  a  cestui  que  trust,  who  had 
never  been  in  possession,  was  not  admitted  :  Lovelock  v.  Dancaster,  3  T.R.  783  ;  under 
the  previous  enactment.  And  under  this  section,  an  elegit  creditor  of  a  lessee  who 
had  executed  the  elegit,  but  who  had  not  had  actual  possession  delivered  under  a 
writ  of  possession,  is  not  entitled  to  appear  and  defend  an  ejectment  by  the  lessor 
against  the  lessee  for  forfeiture :  Croft  v.  Lumley,  Ex  parte  Hughes,  4  E.  &  B.  614 ; 
Thompson  v.  Tomkinson,  1 1  Exch.  442.  And  a  mere  remainderman  has  been  refused 
leave  to  appear  upon  the  ground  that  possession,  either  by  himself  or  by  his  tenant, 
must  be  shown  by  an  applicant  under  this  section  :  Whitworth  v.  Humphries,  5  M.  & 
N.  185. 
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C.L.P.  Aoty  Where  a  person  claims  in  opposition  to  the  title  of  the  tenant  in  possession,  it 

8*  2H«  ^ould  be  unjust  to  make  him  a  co-defendant ;  the  defences  might  clash  :  Driver  v. 
Lawrence,  2  W.  Bl.  1259.  No  person  claiming  adversely  wOl  be  admitted  to  defend  : 
Doe  d.  Morton  v.  Rys,  2  Y.  &  J.  88  ;  and  if  admitted,  the  claimant  may  apply  (under 
s.  218,  post)  to  strike  out  the  appearance  .  But  if  the  claimant  does  not  do  so,  and 
the  party  continues  on  the  record,  he  will  not  be  allowed  to  set  up  such  inconsistent 
title  as  a  defence  at  the  trial :  Doe  d.  Mee  v.  Litherland,  4  Ad.  &  E.  784  ;  Doe  v.  Challis, 
17  Q.B.  166;  20  L.J.Q.B.  478. 

The  order  may  be  made  ex  parte :  Sempill  v.  Rashleigh  (1865)  4  S.C.R.  184. 

Landlord  and  Tenant.— By  s.  7  of  the  Landlord  and  Tenant  Act,  1899,  every 
tenant  on  whom  a  writ  in  ejectment  is  served  or  to  whose  knowledge  it  comes,  is 
bound  to  give  notice  of  such  writ  to  his  landlord  or  his  bailiff,  or  receiver,  under 
penalty  of  three  years  rent  of  the  premises,  to  be  recovered  against  him. 

Ejectment  as  between  landlord  and  tenant  is  now  dealt  with  under  that  Act 
(Landlord  and  Tenant  Act  of  1899),  ss.  8—15 ;  and  between  mortgagee  and  mortgag6r 
by  the  Conveyancing  and  Law  of  Property  Act  1898,  ss.  106,  107.  See  these  sections 
of  these  Acts  printed  after  s.  251  (post).  See  also  the  Forfeiture  of  Leases  Act  (post). 

It  is  not  necessary  for  the  landlord  to  become  a  defendant  in  order  to  make  his 
title  admissible  in  evidence.  He  may,  with  the  tenant's  consent,  defend  in  the 
tenant's  name.  In  an  action  so  defended,  where  the  claimant,  having  knowledge 
thereof,  obtained  from  the  tenant  a  retraxit  of  the  plea,  and  a  cognovit  of  the  action, 
the  court  set  aside  the  judgment :  Doe  d.  Locke  v.  Franklin,  7  Taunt.  9. 

As  to  liability  for  costs,  where  ejectment  is  defended  in  the  name  of  tenant  by 
strangers,  see  Hutchinson  v.  Greenwood,  4  E.  &  B.  324 ;  24  L.J.  Q.B.  2.  See  further 
as  to  the  liability  of  strangers  claiming  or  defending  to  costs  :  Waldron  v.  Mitchell, 
(1892)  13  N.S.W.R.  163 ;  8  W.N.  117. 

The  affidavit  of  a  person  applying  for  leave  to  appear  and  defend  must  show 
that  he  is  in  possession  of  the  premises.  In  an  action  brought  to  enforce  an  elegit, 
a  corporation  was  not  permitted  to  defend  without  admitting  themselves  to  be  in 
possession;  although  the  defence  was,  that  the  premises  were  not  possessed  by 
them  for  any  but  public  purposes,  and,  therefore,  were  not  liable  to  execution  :  Doe  d. 
Parr  v.  Roe,  1  Q.B.  700 ;  see  also  Doe  v.  Challis,  17  Q.B.  166 ;  20  L.J.  Q.B.  478 ; 
Croft  V.  Lumley,  ex  parte  Hughes,  4  E.  &  B.  614. 

Where  the  person  applying  for  leave  to  appear  and  defend  resides  abroad,  he 
may  be  required  to  give  security  for  costs  :  Doe  d.  ^Hudson  v.  Jameson,  4  Man.  &  Ry. 
470 ;  but  it  would  seem  that  if  the  application  be  made  in  due  time,  terms  cannot 
now  be  imposed  upon  a  landlord  who  shows  himself  to  be  in  possession  by  his  tenant : 
Butler  V.  Meredith,  U  Exch.  85. 

The  application  for  leave  to  appear  and  defend  should  be  made  as  soon  as  the 
person  has  notice  of  the  yrrit,  so  that  an  appearance  may  be  entered  within  the  sixteen 
days  allowed  for  doing  so,  and,  if  possible,  before  judgment.  Further  time  to  appear, 
and  a  stay  of  proceedings,  may  possibly  bie  obtained  from  a  judge  at  chambers,  should 
either  be  necessary.  If  judgment  has  been  signed,  (s.  219  (post),)  the  application 
must  also  be  to  set  aside  the  judgment. 

The  court  will  not  allow  the  possession  to  be  changed  where  there  has  been  no 
trial  or  opportunity  of  trying  the  cause ;  and  therefore  will  set  aside  a  regular  judg- 
ment, and  admit  the  landlord  to  defend,  if  the  tenant  has  not  given  him  notice : 
Doe  d.  Troughton  v.  Roe,  4  Burr.  1996  ;  and  see  Dobbs  v.  Passer,  2  Str.  975.  And  after 
judgment  signed,  and  execution  executed,  a  judge  at  chambers  may  order  the  judg- 
ment and  subsequent  proceedings  to  be  set  aside  on  payment  of  costs,  and  a  party 
to  be  let  in  to  defend  as  tenant ;  as  where  the  attorney,  having  been  duly  instructed 
inadvertently  neglected  to  appear  in  time  :  Doe  d.  Muliarky  v.  Roe,  11  Ad.  &  E.  333 ; 
Manby  v.  Whelan,  (1884)  1  W.N.  41.  But,  as  a  general  rule,  the  court  wiB  not 
interfere  after  execution  executed  :  Goodtitle  v.  Badtitle,  4  Taunt.  850 ;  Doe  d.  Thomp- 
son V.  Roe,  4  Dowl.  115 ;  unless,  indeed,  in  the  case  of  inadvertence,  as  in  Doe  d.  Mul- 
iarky V.  Roe  (supra),  or  in  Doe  d.  Butler  v.  Roe,  2  Har.  &  W.  130,  where,  after  an  action 
for  mesne  profits  had  been  commenced,  the  court  set  aside  all  the  proceedings  in  the 
ejectment,  it  being  shown  that  the  landlord  had  never  got  the  notices,  his  wife  having 
locked  them  up,  thinking  that  they  related  to  a  former  action  and  were  of  no  import- 
ance. In  the  case  of  collusion  between  the  tenant  and  the  claimant,  the  court  will 
always  interfere :  Goodtitle  v.  Badtitle  (ante) ;  Doe  v.  Grocers*  Co.  v.  Roe,  5  Taunt. 
205.  When  the  court  sets  aside  a  regular  judgment,  it  is  generally  on  payment  of 
costs. 
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After  an  action  of  ejectment  had  been  commenced,  the  right,  title,  and  interest  CJL.P.  Act, 
of  the  plaintiff  in  the  land  was  sold  to  the  applicant.    Plaintiff  in  the  action  after-       a    214* 
wards  got  judgment  and  issued  a /uz. /a.    This  was  set  aside  on  applicant's  application, 
although  he  was  a  stranger  to  the  action :  Roberts  v.  Hurley,  (1896)  12  W.N.  80. 

If  a  judgment  is  signed  irregularly,  the  judgment  and  execution  will  be  set  aside, 
and  generally  with  costs  :  Goodtitle  v.  Badtiile,  9  Dowl.  1009 ;  and  the  court  cannot 
without  his  consent  impose  the  terms  on  the  defendant  that  he  shall  bring  no  action  : 
AcUam  v.  Noble,  9  Dowl.  322 ;  Rhodes  v.  HuU,  26  L.J.  Ex.  265 ;  Moseley  v.  Blake, 
28  L.J.  Ex.  35 ;  if,  however,  he  decline  to  consent,  the  court  may  refuse  him  his 
costs,  as  they  are  within  the  discretion  of  the  court :  Cash  v.  Wdls,  1  B.  &  Ad.  375. 

If  the  defendant  by  his  summons  applies  to  have  the  judgment  set  aside  with 
costs,  and  the  judge  makes  an  order  accordingly,  but  thereby  restrains  an  action, 
the  defendant  will  be  bound  by  the  terms  of  the  order,  though  he  do  not  draw  it 
up :  Bartlett  v.  Stinton,  L.R.  1  C.P.  483 ;  and  even  if  the  judge  refuses  costs,  but 
notwithstanding  the  ddendant's  protest  restrains  an  action,  the  defendant  will  be 
bound  if  he  avails  himself  of  the  order  :  Pearce  v.  Chaplin,  9  Q.B.  802.  Where  the 
defendant  is  not  entitled  as  a  matter  of  right  to  have  the  judgment  set  aside,  the  court 
may  impose  terms :  Stochbridge  v.  Sussams,  6  Jur.  487,  Q.B.,  T.T.  1842. 

Rettitntion. — Where  a  judgment  under  which  possession  has  been  delivered 
is  set  aside,  the  proper  course  to  obtain  restitution  is  to  apply  to  the  court  in  the  first 
instance  for  a  ride  requiring  possession  to  be  restored,  which  will  be  enforced  by  attach- 
ment if  necessary  :  Corbett  v.  NichoUs,  2  L.M.  &  P.  87.  If  thii  is  ineffectual  (as  where 
the  claimant  has  absconded)  a  writ  of  restitution  may  then  be  issued  :  Doe  d.  W hitting- 
ton  V.  Hards,  20  L.J.  Q.B.  406. 

A  motion  for  a  writ  of  restitution  should  be  made  without  delay :  Rochefort  v. 
Bermingham,  7  Ir.R.C.L.  508. 

As  to  restitution,  see  R.  160  (post).) 

215.  Any  person  appearing  to  defend  as  landlord  in  respect  ^^^^"i^  ^^ 
of  property  whereof  he  is  in  possession  only  by  his  tenant  shall  und?^.* 
state  in  his  appearance  that  ne  appears  as  landlord,  and  such  i7  vic.  No.  21, 
person  may  set  up  any  defence  which  a  landlord  appearing  in  *'  ^^^ 

an  action  of  ejectment  before  the  commencement  of  the  Common 
Law  Procedure  Act  of  1853  might  have  set  up,  and  no  other. 

A  landlord  admitted  to  defend  under  the  former  practice  could  not  avail  himself 
of  any  defence  which  the  tenant  was  precluded  from  setting  up :  Doe  d.  Willis  v. 
Buckmore,  9  Ad.  &  E.  662.  Nor  could  he  avail  himself  of  every  defence  that  the 
tenant  had  ;  thus  he  could  not  set  up  the  want  of  a  notice  to  quit  to  the  occupier  : 
Doe  d.  Davis  v.  Creed,  5  Bing.  327.  The  tenant  will  not,  by  a  landlord  being  joined, 
be  precluded  from  setting  up  any  defence  which  he  may  have  as  tenant  in  possession  : 
Doe  d.  Wawn  v.  Horn,  3  M.  &  W.  333. 

Form  of  notice  of  appearance  by  leave,  R.  275  (post). 

216.  (1)  Any  person  appearing  to  such  writ  may  limit  his  Notice  to  defend 
defence  to  a  part  only  of  the  property  claimed  in  the  writ,  de- ^°*;  p**^^ '*'^^' 
scribing  that  part  with  reasonable  certainty  in  a  notice  intituled  ^***''-  ^^• 
in  the  (3ourt  and  action  and  signed  by  such  person  or  his  attorney, 

such  notice  to  be  served  within  four  days  after  appearance  upon 
the  attorney  whose  name  is  endorsed  on  the  writ  if  any,  and  if 
none  then  to  be  filed  in  the  prothonotary's  office. 

(2)  An  appearance  without  such  notice  confining  the 
defence  to  part  shall  be  deemed  an  appearance  to  defend  for  the 
whole. 

This  section  does  not  alter  the  old  common  law  rule  that  each  of  several  defendants 
who  appears  in  an  action  of  ejectment  is  liable  for  the  whole  of  the  plaintiff's  costs 
upon  a  general  verdict  for  the  plaintiff ;  a  defendant  can  only  escape  this  liability  by 
confessing  the  plaintiff's  tide  under  ss.  246 — 248  (post)  :  Johnson  v.  Mills,  L.R.  3 
C.P.  22.    See  as  to  the  former  practice,  Doe  d.  Uoyd  v.  Roe,  15  M.  &  W.  431. 

As  to  notice  of  appearance  generally,  see  R.  35  (post). 

Notice  of  appearance  must  be  given  by  a  person  not  named  in  the  writ,  who 
gets  leave  to  appear :  R.  275  (post). 

C.L.P.A.        9  r^  1 

Digitized  by  VjOOQIC 


130 


Ejectment — laaibe  for  Trial. 


t.  126. 


CX.P.  Act,  217.  Want  of  "  reasonable  certainty  **  in  the  description  of 

8.  217.      the  property  or  part  of  it  in  such  writ  or  notice  shall  not  nullify 

Want  of  wr-    them,  but  shall  only  be  ground  for  an  application  to  a  Judge  for 

^"tiJuSs"*  ^  better  particulars  of  the  property  claimed  or  defended,  which  a 

n'vic.  No.  21,  J^^ge  "^y  order  in  all  cases. 

An  application  for  better  particulars  may  be  made  before  an  appearance  has 
been  entered :  Doe  d.  Vernon  v.  RoCy  7  Ad.  &  E.  14 ;  and  see  Doe  d.  Roberts  v.  Roe, 
2  D.  &  L.  673,  where  an  order  Mras  made  for  particulars  under  such  circumstances. 
Although  it  is  laid  down  in  the  books  of  practice  that  this  application  can  only  be 
made  alter  an  appearance  has  been  entered,  it  seems  but  reasonable  th&t  a  defendant 
should  know  what  property  the  claimant  seeks  to  recover,  before  he  is  called  upon  to 
state  that  he  defendis  the  possession  of  it — a  possession  he  may  not  have  at  all ;  but  see 
Doe  d.  Saxton  v.  Turner,  1 1  C.B.  896.  An  order  for  better  particulars  is  not  a  stay 
of  proceedings,  unless  a  stay  of  proceedings  is  made  part  oi  the  order  :  Doe  d.  Roberts 
V.  Roe  (supra). 

It  is  the  duty  of  the  claimant  to  annex  to  the  record  for  trial  copies  of  the  particu- 
lars (if  any)  that  have  been  furnished :  s.  222  (post). 


Defence  by 
persons  not  in 
possession. 

Ihid.  8.  127: 


Judgment  for 
default  of 
appearance  or 
defence. 

Ihid.  %.  128. 


Issue  how  made 
up. 

Ihid,  s.  120. 


218.  The  Court  or  a  Judge  may  strike  out  or  confine 
appearances  and  defences  set  up  by  persons  not  in  possession  by 
themselves  or  their  tenants. 

This  is  a  power  which  the  court  always  exercised,  s.  214  (ante),  over  the 
proceedings  in  ejectment.     See  Doe  d.  LLoyd  v.  Roe,  15  M.  &  W.  431. 

219.  If  no  appearance  is  entered  within  the  time  ap- 
pointed, or  if  an  appearance  is  entered  but  the  defence  is  limited 
to  part  only,  the  claimant  may  sign  a  judgment  that  he  shall 
recover  possession  of  the  property  or  of  the  part  thereof  to  which 
the  defence  does  not  apply. 

Such  judgment  if  for  all  may  be  in  the  Form  No.  22  con- 
tained in  the  S«x)nd  Schedule  hereto,  or  to  the  like  effect,  and 
if  for  part  may  be  in  the  Form  No.  23  contained  in  the  said 
Schedule,  or  to  the  like  effect. 

If  an  appearance  is  entered  for  a  defendant,  but  a  notice  limiting  the  defence 
to  part  only  of  the  premises  is  given  under  s.  216  (ante),  then  the  claimant  may  sign 
a  judgment  for  that  part  of  the  premises  to  which  the  notice  does  not  apply. 

See  as  to  sufficiency  of  service  of  writ,  Harrington  v.  Bytham,  2  C.L.R,  1033. 

No  formal  judgment,  it  would  appear,  need  be  entered  up.  The  claimant  may 
sign  judgment  and  issue  execution  on  an  incipitur  under  s.  133  (ante). 

No  costs  are  recoverable  by  a  judgment  under  this  section  :  Gray  on  G>sts,  p.  196  ; 
but  they  may  be  recovered  in  an  action  for  mesne  profits. 

Section  69  (ante)  does  not  apply  in  ejectment :  Scope  v.  Paddison,  6  H.  &  N. 
641 ;  30  L.  J.  Ex.  244. 

Where  defendant  had  written  instructing  his  attorney  to  defend,  but  the  letter 
liad  miscarried  and  judgment  had  been  signed  for  want  of  appearance,  judgment 
\vas  set  aside  on  payment  of  costs  :  Manby  v.  Whelan,  (1884)  1  W.N.  41 .  See  generally 
as  to  setting  aside  judgments,  s.  214  and  notes  (ante). 

Issue  for  trial. 

220.  (1)  If  an  appearance  is  entered,  an  issue  may  at 
once  be  made  up  without  any  pleadings  by  the  claimant  or  his 
attorney,  setting  forth  the  writ,  and  stating  the  fact  of  the  ap- 
pearance with  its  date,  and  the  notice  limiting  the  defence  if  any 
of  each  of  the  persons  appearing,  so  that  it  may  appear  for  what 
the  defence  is  made,  and  directing  the  sheriff  to  summon  a  jury. 

(2)  Such  issue  in  case  defence  is  made  for  the  whole 
may  be  in  the  Form  No.  24  contained  in  the  Second  Schedule 
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hereto,  or  to  the  like  effect,  and  in  case  defence  is  made  for  part  G.L.P.  Act, 
may  be  in  the  Form  No.  23  contained  in  the  said  Schedule,  or  to     8.  220. 
the  like  effect. 

As  there  are  no  pleadingg  an  equitable  defence  cannot  be  set  up  in  ejectment 
under  s.  95  (ante) :  Neave  v.  Avery,  16  C.B.  328 ;  24  L.J.  C.P.  207,  and  the  defendant 
must,  notwithstanding  that  provision,  apply  to  the  court  in  its  equitable  jurisdiction 
to  enforce  by  injunction  any  equity  he  may  have. 

As  to  venue,  see  s.  109  and  notes  thereto. 

Special  case, 

221.  By  consent  of  the  parties  and  by  leave  of  a  Judge  a  spcdaica»cmay 
special  case  may  be  stated  according  to  the  practice  used  before  ^  *^*"'- 
the  commencement  of  the  Common  Law  Procedure  Act  of  1853.  U^^:  ^°*  ^^' 

See  special  cases  stated  in  Doe  d.  Kimber  v.  Cafe,  7  Exch.  675;  (yXoole  v.  Brovm, 
3  E.  &  B.  572 ;  23  L.  J.Q.B.  282. 

Trial, 

222.  (1)  The  claimant  may,  ifjio  special  case  be  agreed  Trial  of  issue, 
to,  proceed  to  trial  upon  the  issue  in  the  same  manner  as  in  other  ^^^-  ^'  ^®^- 
actions,  and  the  particulars  of  the  claim  and  defence  if  any,  or 

copies  thereof,  shall  be  annexed  to  the  record  by  him. 

(2)  Thfe_question  at  the  triaishfdl,  except  in  the  cases 
hereafter  mentioned,  be^^iether  the  statement  in  the  writ  of  the 
titlg_Qi4he_clainiants  is.  true  or  false,  and  if  true  then  which  of 
the  claimants  is  entitled  and  whether  .to  the  whole  or  part,  and 
ifjo  part  then  to  which  part  of  the  property  in  question. 

As  to  notice  of  trial  see  R.  1 18  «/  seq.;  setting  down  for  trial :  RR.  99  et  seq.,  {post). 

The  particulars  of  the  '  claim  *  to  be  annexed  to  the  record  by  the  claimant  seem 
to  be  the  *  better  particulars,*  if  any,  furnished  under  s.  217  (ante). 

By  particulars  of  the  *  defence,'  again  to  be  similarly  annexed  to  the  record^ 
must  be  meant  a  notice  limiting  the  defence,  given  under  s,  216  (ante). 

The  plea  of  not  guilty  in  ejectment  was  formerly  distributable,  and  the  defendant 
was  entitled  to  a  verdict  as  to  any  part  of  the  premises  sought  to  be  recovered,  to 
which  the  claimant  failed  to  prove  a  title  :  Doe  d.  Bowman  v.  Lewis,  13  M.  &  W.  241  ; 
Doe  d.  HeUyer  v.  King,  6  Exch.  791  ;  2  L.M.  &  P.  493 ;  and  see  Alcock  v.  Wilshaw, 
2  E.  &  E.  633 ;  29  L. J.Q.B.  143. 

Tenants  in  common  may  recover  under  a  joint  writ  the  property  to  which  they 
are  entitled  as  tenants  common  :  Elliss  v.  Elliss,  E.B.  &  E.  81  ;  27  L.J.Q.B.  316  ; 
they  could  not  formerly  have  recovered  on  a  joint  demise  in  ejectment :  Doe  d.  Poole 
V.  Errington,  1  Ad.  &  E.  750. 

Where  some  of  many  tenants  in  common  are  plaintiffs  in  ejectment,  they  can 
only  recover,  even  as  against  a  stranger,  to  the  extent  of  their  undivided  interests ; 
and  it  rests  upon  them  to  define  the  extent  of  such  interests,  and  in  the  absence  of 
such  definition  they  will  be  nonsuited  :  Doe  d.  Hellyer  v.  King,  6  Exch.  791. 

Formerly  each  demise  raised  a  distinct  issue  :  Doe  d.  Smith  v.  Webber,  2  Ad.  &  E» 
448.  Now,  instead  of  several  demises,  there  will  be  several  plaintiffs  :  s.  210  (ante). 
If  some  of  the  plaintiffs  only  be  found  entitled,  the  principle  of  Doe  d.  Smith  v.  Webber 
(supra),  would  still  seem  to  be  applicable,  so  as  to  entiUe  the  defendant  to  costs  as 
on  issues  found  for  him. 

Evidence. — Where  a  Crown  grant  of  land  described  in  a  manner  coinciding 
with  the  description  in  the  writ  was  put  in  evidence,  this  was  held  to  be  prima  facie 
evidence  of  claimant's  title :  Newton  v.  lies,  (1867)  7  S.C.R.  276. 

The  land  claimed  and  the  land  defended  for  must  be  taken  to  be  the  same ;  but 
there  must  be  some  evidence  to  identify  the  land  referred  to  in  the  evidence  with 
the  land  claimed  in  the  writ :  Mealy  v.  Shea,  (1868)  8  S.C.R.  223 ;  Cowdery  v.  Wilcox, 
(1901)  18  W.N.  170. 

See  a  special  verdict,  Kosten  v.  Haigh,  note  to  s.  226. 
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C.L.P.  Aoty  Counsel  for  defendant  admitted  in  court  that  plaintiflf  wbs  entitled  to  recover 

&•  222.  *^  ^^^  *^  ^^  ^^^  ^y  ^^^  ^^^^  concerned,  and  was  allowed  the  right  to  begin.  Held, 
wrongly ;  Revett  v.  Braham,  4  T.R.  407,  not  being  followed  :  Brown  v.  Lethbridge, 
(1876)  14  S.C.R.  315. 

Evidence  of  prior  possession  by  the  plaintiff  is  sufficient  prima  facie  proof  of 
his  tide:  Dawson  v.  Pyne,  (1895)  16  N.S.W.R.  116;  11  W.N.  179. 

Issue  except  in  oases  hereafter  mentioned.— This  seems  to  refer  to  ss.  231, 
232. 

The  sheriff  on  the  day  before  defendant's  estate  was  sequestrated,  sold  defen- 
dant's homestead  lease  to  the  plaintiff,  who  afterwards  brought  ejectment  to  recover 
it.  Held,  that  he  need  not  obtain  the  leave  oi  the  judge  in  Bankruptcy  :  Caro  v. 
Murphy,  (1891)  7  W.N.  92. 

Ver^ct.  223.  The  entry  of  the  verdict  may  be  made  in  the  Form 

5.  isl!*    °'     '  No.  25  contained  in  the  Second  Schedule  hereto,  or  to  the  like 

effect,  with  such  modifications  as  may  be  necessary  to  meet  the 

facts. 

uue'^appI«''to  224.  If  the  title  of  the  claimant  appears  to  have  existed 

{»j^e^«p»red     las  alleged  inTHe  writ,  and  at  the  time  of  service  tho'eof,  butjt 

/frw".  m       '^^  appears  to  have  expired  before  the  time  of  trial,  the  claimant 

shalT  notwithstanding  be  entitled  to  a  verdict  according  to  the 

fact  that  he  was  so  entitled  at  the  time  of  bringing  the  action 

and  serving  the  writ,  and  to  a  judgment  for  his  costs  of  suit. 

The  "  title  *  of  the  claimant  here  evidently  moans  the  right  oi  the  claimant  to 
possession  of  the  premises  for  which  ejectment  is  brought  as  from  the  date  of  claim 
stated  in  the  writ.  The  court  would  not  formerly  stay  proceedings  in  an  ejectment 
on  the  ground  of  the  claimant's  title  having  expired  ;  for  though  possession  could  not 
be  obtained,  yet  the  plaintiff  had  a  right  to  proceed  for  damages  and  costs  :  Thrustout 
V.  Grey,  2  Str.  1056 ;  see  also  Doe  d.  Butt  v.  Rous,  22  L.J.Q.B.  111.  So  that  this 
section  merely  enacts  what  was  the  law.  The  Court  of  Exchequer  in  a  recent  case 
allowed  a  writ  of  possession  to  issue  under  this  section,  although  the  lease  under 
which  the  plaintiff  held  had  expired,  it  not  being  shown  that  the  claimant  had  no 
title  at  all :  Gibbins  v.  Buckland,  1  H.  &  C.  736 ;  32  L.J.  Ex.  156.  See,  however, 
the  observations  of  Westhury,  L.C.,  on  this  case  in  Buckland  v.  Gibbins,  32  L.J.  Ch. 
391. 

Non-appearance  228.  (1)  If  the  defendant  appears  and  the  claimant  does 

/6ta"s  134        ^^^  appear  at  the  trial,  the  claimant  shall  be  non-suited. 

(2)  If  the  claimant  appears  and  the  defendant  does 
not  appear,  the  claimant. shall  be  entitled  to  recover  without  any 
proof  of   his   title. 

In  case  of  nonsuit,  defendant  has  his  costs :  R.  276  {post). 

Spec-ai  verdict  226.  The  jury  may  find  a  special  verdict,  or  either  party 

ex^p^uin'i'.        iTiay  tender  a  bill  of  exceptions. 

Ibid.  s.  136.  Both  "special  verdict*  in  the  technical  sense,  and  "bill  of  exceptions'  are  unknown 

in  our  practice.    See  for  the  practice  on  them  Chitt/s  Archbold,  450,  440. 

Here  the  jury  may  be  asked  to  answer  certain  questions  or  find  certain  facts ; 
then,  by  consent,  a  verdict  would  be  entered  one  way  or  the  other,  with  leave  reserved 
to  move  the  court ;  and  the  court  is  moved  for  a  new  trial  or  to  enter  a  verdict  in  the 
ordinary  way. 

The  jury  having  found  specially  for  the  plaintiff  for  certain  land  described  by  them 
(and  not  the  land  described  in  the  writ)  and  that  the  defendant  knew  and  came  pre- 
pared to  defend  for  the  land  found  by  them  as  really  in  dispute,  the  court  entered 
a  verdict  for  the  plaintiff  (under  the  powers  conferred  by  s.  38  of  5  Vic.  No.  9,  now 
ss.  116,  260,  of  this  Act)  :  Kosten  v.  Haigh,  (1864)  3  S.C.R.  366. 

Judgment  and  execution. 

judgmenf  as  in  227.   Judgment  as  in  case  of  non-suit  may  be  given  where 

case  of  noa-suit.  i-^e  Court  thinks  fit. 

As  to  costs  in  case  of  nonsuit,  see  R.  276  (poj/). 
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228.  Upon  a  finding  for  the  claimant,  judgment  may  be  C.L.P.  Act, 
signed  and  execution  issue  for  the  recovery  of  possession  of  the     S.  228. 
property  or  such  part  thereof  as  the  jury  finds  the  claimant  judpnem  upon 
entitled  to,  and  for  costs,  within  such  time  as  the  Court  or  Judge  ^^^  ^°^ 
before  whom  the  cause  is  tried  shall  order,  and  if  no  such  order  be  ^^  ^"^^^  21 
made  then  on  the  fifth  day  in  term  after  the  verdict  or  within  %.  is?.* 
fourteen  days  after  such  verdict  whichever  shall  first  happen. 

See  as  to  costs,  where  the  claimant  recovers  part  only  of  the  premises  claimed : 
Alcock  V.  WUshaw,  24  Jur.  628,  Q.B.,  H.T.  1860. 

An  order  stating  the  time  within  which  execution  may  issue  should  alwa3rs 
be  asked  for,  and  will  be  made  :  Commercial  Banking  Co.  v.  Alexander,  (1896)  12  W.N. 
91. 

Stay  of  exeoation — third  par^.— Plaintiff  got  judgment  on  confession  against 
defendant,  and  issued  ha.  fa.  Plaintiff  had  commenced  another  action  against  Browne 
to  recover  part  of  the  same  land.  Browne  now  applied  for  stay  of  execution  in  respect 
of  the  land  he  was  defending  for.  Stay  granted  (by  consent  and  on  terms) :  McCulloch 
V.  Brunker,  (1887)  4  W.N.  52. 

After  action  commenced,  plaintiff's  right  in  the  land  was  sold  to  applicant.  Hain- 
tiff  afterwards  had  a  verdict  and  issued  ha.  fa.  This  was  set  aside  on  motion  by 
applicant,  plaintiff's  right  to  the  land  as  against  him  being  gone :  Roberts  v.  Hurley, 
(1896)  12  W.N.  80. 

229.  Upon  a  finding  for  the  defendants  or  any  of  them,  Judgment  upon 
judgment  may  be  signed  and  execution  issue  for  costs  against  the  defem&nt!^ 
claimant  within  such  time  as  the  Court  or  Judge  before  whom /fcw.  s.  iss. 
the  cause  is  tried  shall  order,  and  if  no  such  order  be  made  then 

on  the  fifth  day  in  term  after  the  verdict  or  within  fourteen  days 
after  such  verdict  whichever  shall  first  happen. 

The  costs  of  a  successful  defendant  will  be  awarded,  by  rule,  against  the  real 
claimants,  although  they  are  not  named  in  the  writ :  Mobbs  v.  Vandenbrande,  4 
B.  &S.  904;33L.J.Q.B.  177. 

It  is  equally  advisable,  as  under  the  previous  section,  to  ask  for  an  order  fixing 
the  time  within  which  execution  may  issue,  otherwise  the  time  specified  in  the  section 
might  elapse  without  execution  :  see  Com.  Banking  Co.  v.  Alexander,  12  W.N.  91. 

230.  Upon  any  judgment  in  ejectment  for  recovery  of  pos-  ExccuUon  for 
session  and  costs,  there  may  be  either  one  writ  or  separate  writs  JSSS^on   and 
of  execution  for  the  recovery  of  possession  and  for  the  costs  at  JSl?  ^^^  ^ 
the  election  of  the  claimant.  •cparate. 

The  claimant  may  either  issue  a  writ  of  habere  facias  possessionem,  and  a  separate  '*  ^'^' 

writ  of  fi.  fa.  for  the  costs,  or  he  may  sue  out,  as  formerly,  a  writ  of  habere,  with  the 
addition  to  it  of  a  ^.  fa. 

The  writ  of  habere,  like  the  writ  of  fi..  fa.,  is  returnable  immediately  after  the 
execution  thereof  :  Doe  d.  Hudson  v.  Roe,  18  Q.B.  806  ;  21  L.J.Q.B.  359. 

As  to  the  sheriff's  fees  on  executing  a  writ  of  possession,  see  s.  135  (ante). 

Defences  by  joint  tenants,  &c. 

231.  (1)  If  such  an  action  is  brought  by  some  or  one  of  Pcfcncc  by 
several  persons  entitled  as  joint  tenants,  tenants  in  common,  or  tenlmu^"^'' 
coparceners,  any  other  joint  tenant,  tenant  in  common,  or  co-  ^^5^°°;.°*^  ^ 
parcener  in  possession  may  at  the  time  of  appearance  or  within  ^id. ,.  140. 
four  days  thereafter — 

(a)  give  notice  in  the  same  form  as  in  the  notice  of  a  limited 
defence  that  he  defends  as  such,  and  admits  the  right 
of  the  claimant  to  an  undivided  share  of  the  property 
(stating  what  share),  but  denies  any  actual  ouster  of 
him  from  the  property ;  and 
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C.L.P.  &ot,         (6)  tile  an  affidavit  stating  with  reasonable  certainty  that  he 
S.  281.  is  such  joint  tenant,  tenant  in  common,  or  coparcener, 

and  the  share  of  such  property  to  which  he  is  entitled, 
and   that   he  has  not  ousted   the  claimant. 

(2)  Such  notice  shall  be  entered  in  the  issue  in  the 
same  manner  as  the  notice  limiting  the  defence,  and  upon  the 
trial  of  such  an  issue  the  additional  question  of  whether  an  actual 
ouster  has  taken  place  shall  be  tried. 

If  a  tenant  in  possession  claims  the  whole,  and  denies  possession  to  the  other, 
this  is  e\'idence  of  an  ouster  :  Doe  d.  Hdlings  v.  Bird,  11  East,  49.  So  where  three 
out  of  four  co-tenants  authorised  a  railway  company  to  use  the  land,  such  user  was 
held  to  amount  to  an  ouster  :  Doe  d.  Waxvn  v.  Horn,  5  M.  &  W.  564. 

Before  the  Stat.  3  &  4  Will.  4,  c.  27  (adopted  by  8  Will.  IV,  No.  3),  a  bare  percep- 
tion of  the  profits  by  one  tenant  in  common  for  twenty-six  years  was  no  ouster : 
Fairclaim  v.  Shackleton,  5  Burr.  2604 ;  the  possession  of  one  joint  tenant,  coparcener, 
&c.,  being  at  common  law  the  possession  of  all.  By  s.  12  of  that  statute  it  is  enacted: 
that  the  possession  of  land  or  receipt  of  rent  in  entirety  by  one  of  several  coparceners, 
joint-tenants,  or  tenants  in  common,  is  not  to  be  deemed  the  possession  or  receipt  of 
the  others. 

It  has  been  decided,  in  Ireland,  that  this  section  does  not  dispense  with  proof 
of  actual  ouster  :  0* Sullivan  v.  M*Swiney,  1  Longf .  &  T.  111. 

Trial  and  judg.  232.  (1)  Upon  the  trial  of  such  issue  as  last  aforesaid,  if 

ment  m  su  j^  j^  [q^^^  ^\^y^^  ^ho,  defendant  is  joint  tenant,  tenant  in  common, 
17  Vic.  No.  21.  or  coparcener  with  the  claimant,  then  the  question  whether  an 
5.  141.  actual  ouster  has  taken  place  shall  be  tried,  and  unless  such 

actucil  ouster  is  proved  the  defendant  shall  be  entitled  to  judg- 
ment and  costs. 

(2)  If  it  is  found  either  that  the  defendant  is  not 
such  joint  tenant,  tenant  in  common,  or  coparcener,  or  that  an 
actual  ouster  has  taken  place,  then  the  claimant  shall  be  entitled 
to  judgment  for  the  recovery  of  possession  and  costs. 

Death  of  parties. 

Action  not  to '  233.  The  death  of  a  claimant  or  defendant  shall  not  cause 

abate  by  death,  i^j^^  action  to  abate,  but  it    may  continue  as    hereinafter   men- 
/frta.  *.  142.      L-       J 
tioned. 

In  Denison  v.  Hdliday,  1  H.  &  N.  61,  where  a  special  case  was  set  down  for 
argument  after  verdict,  and  the  claimant  then  died,  the  Court  of  Exchequer  directed 
a  suggestion  of  the  claimant's  death  to  be  entered  before  argument ;  it  would  appear, 
however,  that  this  direction  was  erroneous,  and  it  was  not  carried  out :  see  S.C., 
1  H.  &  N.  650,  n.;  and  when  the  case  was  called  on,  Pollock,  C.B.,  said  the  proper 
course  was  to  proceed  with  the  argument,  and  after  the  court  had  decided  whether 
the  verdict  should  stand  or  not,  to  enter  up  judgment  nunc  pro  tunc,  and  this  course 
was  accordingly  followed  :  S.C,  26  L.J.  Ex.  228  ;  from  this  last  report  it  appears  that 
a  rule  was  drawn  up  that  the  heir  should  be  liable  for  costs  in  case  judgment  should 
be  given  against  him. 

Death  before  284.  (1)  In  case  the  right  of  the  deceased  claimant  sur- 

riht'^su"  vives  to  another  claimant,  a  suggestion  may  be  made  of  the  death, 
vives.  which  suggestion  shall  not  be  traversable  but  shall  only  be  sub- 

Ibid:  s:  143;      j^^^.  ^q  ^  gg^-  aside  if  untrue,  and  the  action  may  proceed  at  the 
suit  of  the  surviving  claimant. 

(2)  If  such  suggestion  is  made  before  the  trial,  then 
the  claimant  shall  have  a  verdict  and  recover  such  judgment  as 
aforesaid  upon  its  appearing  that  he  was  entitled  to  bring  the 
action  either  separately  or  jointly  with  the  deceased  claimant. 
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236.  In  case  of  the  death  before  trial  of  one  of  several  C.L.P.  Aot, 
claimants  whose  right  does  not  survive  to  another  or  others  of      S*  236. 
the  claimants,  where  the  legal  representative  of  the  deceased  p^^  ^^^^^ 
claimant  does  not  become  a  party  to  the  suit  in  the  manner  triii  where 
hereinafter  mentioned,  a  suggestion  may  be  made  of  the  death,  JIS^vj!****  ^^^ 
which  suggestion  shall  not  be  traversable  but  shall  only  be  subject  i?  vic.  No.  21, 
to  be  set  aside  if  untrue,  and  the  action  may  proceed  at  the  suit  '•  ^^* 
of  the  surviving  claimant  for  such  share  of  the  property  as  he  is 
entitled  to  and  costs. 

Hereinafter  mentioned :  see  s.  237  (post). 

236.  (1)  In  case  of  a  verdict  for  two  or  more  claimants,  if  ^^{"^  *'"''  ""^ 
one  of  such  claimants  die  before  execution  executed,  the  ^t^^**  2^***  o^. 
claimant  may,  whether  the  legal  right  to  the  property  survives  uin^a  verdict. 
or  not,  suggest  the  death  in   manner  aforesaid  and  proceed  to  ibid.  s.  i46s 
judgment  and  execution  for  recovery  of  possession  of  the  entirety 

of  the  property  and  the  costs. 

(2)  Nothing  herein  contained  shall  affect  the  right 
of  the  legal  representative  of  the  deceased  claimant,  or  the  liability 
of  the  surviving  claimant  to  such  legal  representative,  and  the 
entry  and  possession  of  such  surviving  claimant  under  such 
execution  shall  be  considered  as  an  entry  and  possession  on 
behalf  of  such  legcd  representative  in  respect  of  the  share  of  the 
property  to  which  he  is  entitled  as  such  representative,  and  the 
Court  may  direct  possession  to  be  delivered  accordingly. 

237.  (1)  In  case  of  the  death  of  a  sole  claimant,  or  before  Death  of  cuim. 
trial  of  one  of  several  claimants  whose  right  does  not  survive  to  ^^^^l^^}^^ 
another  or  others  of  the  claimants,  the  legal  representative  of  such  vive. 
claimant  may  by  leave  of  the  Court  or  a  Judge  enter  a  suggestion  '^wrf-  »•  i^o. 
of  the  death  and  that  he  is  such  legal  representative  and  the 

action  shall  thereupon  proceed. 

(2)  If  such  suggestion  is  made  before  the  trial,  the 
truth  of  the  suggestion  shall  be  tried  thereat  together  with  the 
title  of  the  deceased  claimant,  and  such  judgment  shall  follow 
upon  the  verdict  in  favour  of  or  against  the  person  making  such 
suggestion  as  hereinbefore  provided  with  reference  to  a  judgment 
for  or  against  such  claimant. 

(3)  If  such  suggestion  in  the  case  of  a  sole  claimant 
is  made  after  trial  and  before  execution  executed  by  delivery  of 
possession  thereupon,  and  such  suggestion  is  denied  by  the  de- 
fendant within  eight  days  after  notice  thereof  or  such  further 
time  as  the  Court  or  a  Judge  may  allow,  then  such  suggestion 
shall  be  tried  ;  and  if  upon  the  trial  thereof  a  verdict  passes  for 
the  person  making  such  suggestion,  he  shall  be  entitled  to  such 
judgment  as  aforesaid  for  the  recovery  of  possession  and  for  the 
costs  of  and  occasioned  by  such  suggestion  ;  and  in  case  of  a 
verdict  for  the  defendant,  such  defendant  shall  be  entitled  to 
such  judgment  as  aforesaid  for  costs. 

Where  claimant  dies  after  verdict  and  before  the  argument  of  a  special  case,  see 
Denison  v.  Hdliday,  1  H.  &  N.  61,  650,  n. ;  26  L.J.  Ex.  227,  cited  [ante)  note  to  s.  233. 

238.  In  case  of  the  death  before  or  after  judgment  of  one  Death  oi  one  o» 
of  several  defendants  who  defend  jointly,  a  suggestion  may  be^J^^™^* 
made  of  the  death,  which  suggestion  shall  not  be  traversable  ibid,  s,  i47. 
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C.L.P.  Act,  but  only  be  subject  to  be  set  aside  if  untrue,  and  the  action  may 
8.  288.      proceed  against  the  surviving  defendant  to  judgment  and  execu- 
tion. 

The  case  of  defendants  who  defend  separately  is  provided  for  by  s.  242  (post), 

^id^is"  ^^^  ^'-  (^)  ^^  ^^^^^  °^  ^^^  death  of  a  sole  defendant  or  of  all 

befS^e  trial.      the  defendants  before  tried,  a  suggestion  may  be  made  of  the 

17  Vic.  No.  21,  death,  which  suggestion  shall  not  be  traversable  but  only  be 

''  ^^'  subject  to  be  set  aside  if  untrue,  and  the  claimant  shall  be  entitled 

to  judgment  for  recovery  of  possession  of  the  property,  unless 

some  other  person  appears  and  defends  within  the  time  to  be 

appointed  for  that  purpose  by  the  order  of  the  Court  or  a  Judge 

made  upon  the  application  of  the  claimant. 

(2)  The  Court  or  a  Judge,  upon  such  suggestion 
being  made  and  upon  such  application  as  aforesaid  may  order 
that  the  claimant  shall  be  at  liberty  to  sign  judgment  within  such 
time  as  the  Court  or  Judge  thinks  fit,  unless  the  person  then  in 
possession  by  himself  or  his  tenant  or  the  legal  representative  of 
the  deceased  defendant  shall  within  such  time  appear  and  defend 
the  action. 

(3)  Such  order  may  be  served  in  the  same  manner 
as  the  writ,  and  if  such  person  appears  and  defends  the  same 
proceedings  may  be  taken  against  such  new  defendant  as  if  he 
had  originally  appeared  and  defended  the  action,  and  if  no 
appearance  be  entered  and  defence  made,  then  the  claimant  may 
sign  judgment  pursuant  to  such  order. 

SfendaSluif^  210.  In  case  of  the  death  of  a  sole  defendant  or  of  all 

4rd?ct.  ^  the  defendants  after  verdict,  the  claimant  shall  nevertheless 
Ibid.  s.  149.  be  entitled  to  judgment  as  if  no  such  death  had  taken  place, 
and  to  proceed  by  execution  for  recovery  of  possession  without 
suggestion  or  revivor,  and  to  proceed  for  the  recovery  of  the 
costs  in  like  manner  as  upon  any  other  judgment  for  money 
against  the  legal  representatives  of  the  deceased  defendant  or 
defendants. 

Sfai^^^de-  ^^'  ^^  ^^^^  ^^  ^^^   death  before  trial  of  one  of  several 

fendant  who  defendants  who  defends  separately  for  a  portion  of  the  property 
i*S?^ciyfor  for  which  the  other  defendant  or  defendants  do  not  defend, 
p*y*-  the  same  proceedings  may  be  taken  as  to  such  portion  as  in  the 

Ibid.  s.  160.       ^^^gg  q£  ^Y\q  death  of  a  sole  defendant,  or  the  claimant  may  proceed 

against  the  surviving  defendants  in  respect  of  the  portion  of  the 

property  for  which  they  defend. 

'  The  proceedings  under  s.  239  {supra)  may  be  taken  with  reference  to  that  part 
of  the  premises  for  which  the  defendant,  who  has  died,  defended. 

SS^t'^drf^d-  ^^^'  (^)  ^^  ^^^^  ^^  ^^^  death  before  trial  of  one  of  several 

ing  separate^    defendants    who     defends    separately   in     respect   of    property 
JSp^TS*^*^  *"  ^or  which  surviving  defendants  also  defend,  the  Court  or  a  Judge 
which  others    may  at  any  time  before  the  tried  allow  the  person  in  possession 
/6^  s  161       ^^  ^^^  property  at  the  time  of  the  death  or  the  legal  representa- 
tive of  the  deceased  defendant,  to  appear  and  defend  on  such 
terms  as  appear  reasonable  and  just  upon  the  application  of  such 
person  or  representative. 
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(2)  If  no  such  application  be  made  or  leave  granted,  CLL.P.  Aot» 
the  claimant  suggesting  the  death   in   manner  aforesaid   may      B.  212. 
proceed  against  the  surviving  defendant  or  defendants  to  judg- 
ment and  execution. 

The  case  of  defendants  who  defend  jointly  is  provided  for  by  s.  238  (supra). 

Discontinuance, 

245.  The   claimant    may   at    any    time   discontinue    the  claimant  may 
action  as  to  one  or  more  of   the  defendants,  by  giving  to  the  no^u??"""*   ^^ 
defendant  or  his  attorney  a  notice  intituled  in  the  Court  and  17  vic.  No.  21. 
action  and  signed  by  the  claimant  or  his  attorney  stating  that  he  '•  ^^^• 
discontinues  such  action ;  and  thereupon  the  defendant  to  whom 

such  notice  is  given  may  forthwith  sign  judgment  for  costs  in  the 
Form  No.  26  contained  in  the  Second  Sch^ule  hereto,  or  to  the 
like  effect. 

The  leave  ot  the  court  is  necessary  in  the  case  of  one  of  several  claimants;  see  next 
section. 

2H.  If  one  of  several  claimants  desires  to  discontinue  he  Discontinuance 
may  apply  to  the  Court  or  a  Judge  to  have  his  name  struck  out  ^^^^  °^ 
of  the  proceedings,  and  an  order  may  be  made  thereupon  upon  daimants. 
such  terms  as  to  the  Court  or  Judge  may  seem  fit,  and  the  action  /tiw.».i58. 
shall  thereupon  proceed  at  the  suit  of  the  other  claimants. 

Default   in   proceeding  to  trial, 

246.  If  after  appearance  entered  the  claimant  without  judgment  for 
going  to  trial  suffers  the  time  allowed  for  going  to  trial  by  the  "o  \rS°*S*te'r"^ 
practice  of  the  Court  in  ordinary  cases  after  issue  joined  to  elapse,  notice. 

the  defendant  may  give  twenty  days*  notice  to  the  claimant  to  ^^^-  *•  i^-*- 
proceed  to  trial  at  the  sittings  or  assizes  next  after  the  expiration 
of  the  notice ;  and  if  the  claimant  afterwards  neglects  to  give 
notice  of  trial  for  such  sittings  or  assizes  or  to  proceed  to  trial  in 
pursuance  of  the  said  notice  given  by  the  defendant,  and  the  time 
for  going  to  trial  is  not  extended  by  the  Court  or  a  Judge,  the 
defendant  may  sign  judgment  in  the  Form  No.  27  contained  in 
the  Second  Schedule  hereto,  and  recover  the  costs  of  defence. 

The  procedure  under  s.  Ill  (ante)  and  under  this  section  is  similar. 
*   It  has  been  held  that  the  defendant  by  giving  a  notice  to  proceed  under  this 
section  does  not  waive  his  right  to  have  the  action  stayed  until  the  costs  of  a  former 
action  have  been  paid  :  Tichborne  v.  Mostyn,  26  L.T.,  N.S.  554 ;  E.T.  1872,  C.P. 

As  to  the  time  for  proceeding  to  trial  see  RR.  99,  et  seq. ;  see  s.  1 1 1  and  notes  ;  but 
R.  124  (post)  altering  the  time  of  notice  does  not  apply  to  notice  under  this  section. 

Judgment  on   Confession, 

246.  The   defendant   may   confess   the  action   as   to   the  Defendant  may 
whole  or  part  of  the  property  by  giving  the  claimant  a  notice  ^^^^^  *^* 
intituled  in  the  Court  and  action  and  signed  by  the  defendant,  j^^^  g  155^ 
such  signature  to  be  attested  by  his  attorney ;  and  thereupon 
the  claimant  may  forthwith  sign  judgment  and  issue  execution 
for  the  recovery  of  possession  and  costs  in  the  Form  No.  28  con- 
tained in  the  Second  Schedule  hereto,  or  to  the  like  effect. 

This  section  provides  for  the  case  of  a  confession  (sernble),  after  appearance  to 
the  writ ;  for  judgment  by  default  may  be  signed  on  non-appearance,  s.  219 ;  and 
where  the  real  defendant  appeared,  and  consented  that  the  plaintiff  should  sign 

Digitized  by  VjOOQIC 


138 


Ejectment — Judgment  on  Confession, 


CLL.P.  Kctf  judgment,  it  was  held  that  the  plaintiflf  was  entitled  to  his  costs,  although  the  case 
8   246        ^  "ot  specifically  provided  for  by  the  Act :  Dalbiac  v.  Delacourt,  L.R.  10  Ex.  210 ; 
•       44  L.J.  Ex.  129. 

A  judgment  signed  on  a  confession  given  by  a  tenant  in  possession,  by  coUusion 
with  the  c&imant,  will  be  set  aside  at  the  instance  of  the  landlord,  so  that  he  may  be 
admitted  to  defend  :  Doe  d.  Locke  v.  Franklin,  7  Taunt.  9 ;  Doe  d.  Draper  v.  Dyer^ 
3  Dowl.  696. 


Confession  by  247.  If  onc  of  scvcral  defendants  who  defends  separately- 

one    of    several  -  .  -,  /-i^ititr        t^  -r 

defendants        for  a  portion  of  the  property  for  which  the  other  defendants  do 

ateiT?o?pa^r^  ^ot  defend  desires  to  confess  the  claimant's  title  to  such  portion, 

17  Vic.  No.  21  he  may  give  a  like  notice  to  the  claimant ;  and  thereupon  the 

s.  166.  claimant  may  forthwith  sign  judgment  and  issue  execution  for 

the  recovery  of  possession  of  such  portion  of  the  property,  and 

for  the  costs  occasioned  by  the  defence  relating  to  the  same,  and 

the  action  may  proceed  as  to  the  residue. 

CDnfwsion^by^^  248.  If  One  of  several  defendants  who  defends  separately 

defendants        in  rcpect  of  property  for  which  other  defendants  also  defend 

i!5i!^eproiS!Jty*'*^  desires  to  confess  the  claimant's  title,  he  may  give  a  like  notice 

ihid.  s.  157.      thereof ;  and  thereupon  the  claimant  may  sign  judgment  against 

such  defendant  for  the  costs  occasioned  by  his  defence,  and  may 

proceed  in  the  action  against  the  other  defendants  to  judgment 

and  execution. 


Effect  of 
judgment. 
Ihid.  s.  159. 


General  provisions, 

249.  The  effect  of  a  judgment  in  an  action  of  ejectment 
under  this  Act  shall  be  the  same  as  that  of  a  judgment  in  the 
action  of  ejectment  before  the  commencement  of  the  Common 
Law  Procedure  Act  of   1853. 

The  effect  of  a  judgment  in  ejectment  is  fully  stated  in  Aslin  v.  Parker,  2  Burr. 
665.  It  is  conclusive  evidence  of  the  title  of  the  claimant  to  all  the  mesne  profits 
accruing  subsequently  to  the  date  of  the  claim  alleged  in  the  writ,  which  must  be 
laid  sul^equent  to  the  time  when  the  right  of  entry  accrued.  See  Doe  v.  Wdlsman, 
2  Exch.  368 ;  and  the  judgment  of  Parke,  B.,  in  Turner  v.  Coalbrook  Steam  Co., 
5  Exch.  932  ;  see  also  Wilkinson  v.  Kirby,  15  C.B.  430 ;  and  Bamett  v.  Guildford, 
Earl  of,  24  L.J.  Ex.  81. 

The  claimant  in  a  second  ejectment  for  the  same  premises  against  the  same  de- 
fendant may  be  ordere<i  to  give  security  for  costs  :  s.  251  (infra). 
As  to  entering  judgment,  see  s.  133  (ante). 


Jurisdiction  of 
Courts  and 
Judges. 

Ihid.  s.  171; 


250.  (1)  The  Court  and  Judges  respectively  shall  and 
may  exercise  over  the  proceedings  the  like  jurisdiction  as  was 
exercised  in  the  action  of  ejectment  before  the  commencement  of 
the  said  Act  so  as  to  ensure  a  trial  of  the  title  and  of  actual 
ouster  when  necessary  only,  and  for  all  other  purposes  for  which 
such  jurisdiction  might  have  been  exercised  before  the  commence- 
ment of  the  said  Act. 

(2)  The  provisions  of  all  laws  and  statutes  not  in- 
consistent with  the  provisions  of  this  Act,  which  were  in  force 
at  the  time  of  the  commencement  of  the  said  Act  and  have  not 
since  been  repealed,  and  which  may  be  applicable  to  the  altered 
mode  of  proceeding,  shall  remain  in  force  and  be  applied  thereto. 

The  real  defendant,  though  not  a  party  to  the  record,  may  be  ordered  by  rule 
to  pav  the  costs  of  a  successful  claimant :  Hutchinson  v.  Greenwood,  4  £.  &  B.  324 ; 
24  L.j.Q.B.  2  ;  Waldron  v.  MitcheU,  (1892)  13  N.S.W.R.  153  ;  8  W.N.  117  ;  Thornton 
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V.  Wilkinson,  1 1  W.R.  916  ;  Ex.  E.T.  1863.  So  the  real  claimant  may  in  like  manner  C.L,P.  Aot 
be  ordered  to  pay  the  costs  of  a  successful  defendant :  Mobbs  v.  Vandenbrande,  4  '  fi  aca  * 
B.  &  S.  904 ;  33  L.J.Q.B.  177.  ®'  ^"^^ 

See  next  section  as  to  staying  proceedings  in  a  second  action  till  costs  of  a  former 
action  have  been  paid. 

Security  for  costs, 

2S1.  If  any  person  brings  an  action  of  ejectment  after  acuimant  in 
prior  action  of  ejectment  for  the  same  premises  has  been  un- J^®"**^ J^*^^;^^ 
successfully  brought  by  such  person,  or  by  any  person  through  premises 
or  under  whom  he  claims,  against  the  same  defendant  or  s^gainst  dffeSdlm°*Siay 
any  person  through  or  under  whom  he  defends,  the  Court  or  a^^^^J^y^*" 
Judge  may,  on  the  application  of  the  defendant  at  any  time  after  costs. 
such  defendant  has  appeared  to  the  writ,  order  that  the  plaintif?  ^.Y**^*  ^^'  ^^ 
shall  give  to  the  defendant  security  for  the  payment  of  the  de- ' 
fendant's  costs,  and  that  all  further  proceedings  in  the  cause 
shall  be  stayed  until  such  security  be  given,  whether  the  prior 
action  has  been  disposed  of  by  discontinuance,  or  by  non-suit,  or 
by  judgment  for  the  defendant. 

As  to  the  eflfect  of  a  judgment  in'  ejectment,  see  s.  249  (supra). 

By  the  preceding  section,  250,  the  court  and  judges  are  authorised  to  exercise 
the  jurisdiction  exercised  in  actions  of  ejectment  prior  to  the  C.L.P.  Act,  1853. 

Costs  of  former  tried, — Prior  to  that  Act  and  prior  to  the  corresponding 
English  Act,  the  courts  invariably  stayed  proceedings  in  a  second  action  of 
ejectment,  brought  in  substance  to  try  the  same  title  which  had  been  decided 
in  the  first  action,  until  the  costs  of  the  former  ejectment  fiad  been  paid :  Keene  d. 
Angei  v.  Angel,  6  T.R.  740 ;  Doe  d.  Langdon  v.  Langdon,  5  B.  &  Ad.  864.  Nor  was  it 
necessary  to  bring  the  case  within  the  rule  that  the  ejectment  shall  be  between  the 
same  parties :  Doe  d.  Hamilton  v.  Hatherley,  2  Str.  1152 ;  Keene  d.  Angel  v.  Angel 
{supra).  Thus,  where  the  son  and  heir  of  the  claimant  in  a  former  ejectment  brought 
an  action  for  the  recovery  of  difTcrent  premises  against  the  same  defendant,  and  claimed 
under  the  same  title,  proceedings  were  stayed ;  and  this  although  the  claimant  in 
the  first  action  was  discharged  as  an  insolvent,  while  in  custody  under  attachment 
for  non-payment  of  such  costs  :  Doe  d.  Heighley  v.  Norland,  10  Ad.  &  E.  761.  So 
proceedings  in  the  first  action  were  stayed,  where  it  appeared  that  the  second  action 
would  turn  upon  the  same  question  of  title  which  was  decided  in  the  first  action, 
though  different  premises  were  claimed  and  a  different  person  made  defendant : 
Doe  d.  Brayne  v.  Bather,  12  Q.B.  941  ;  Tichbome  v.  Mostyn,  26  L.T.,  N.S.  554,  E.T. 
1872.  So  again,  where  the  action,  though  in  form  different,  was  substantially  the 
same  :  Cobbett  v.  Warner,  L.R.  2,  Q.B.  108.  But  the  court  would  not  stay  proceedings 
until  the  taxed  costs  of  a  suit  in  equity,  brought  by  the  same  party  for  the  same  pre- 
mises, had  been  paid  :  Doe  d.  Williams  v.  Winch,  3  B.  &  A.  602.  It  has  been  held 
that  giving  a  notice  to  proceed  (under  the  section  corresponding  to  s.  245)  in  the  second 
action  is  no  waiver  of  the  right  to  an  order  to  stay  proceedings  therein  :  Tichborne  v. 
Mostyn,  26  L.T.,  N.S.  554. 

The  court  would  not  compel  the  claimant  to  give  security  for  the  costs  of  the  second 
ejectment :  Doe  d.  Selby  v.  Alston,  1  T.R.  491 ;  as  may  now  be  done  under  this  section. 

The  section  applies  to  all  cases  where  a  prior  action  of  ejectment  has  been  "  un- 
successfully brought,*  and  is  not  limited  to  those  cases  in  which  the  prior  action 
has  been  **  dispos^  of  by  discontinuance,  or  by  nonsuit,  or  by  judgment  for  the  defen- 
dant •  Skene  v.  Davies,  7  B.  &  S.  463.  In  this  case  the  first  action  of  ejectment  had  by 
consent  been  discontinued  and  a  chancery  suit  brought  instead  thereof,  in  which  suit 
the  bill  was  subsequently  dismissed. 

Stay  of  ppoceedingt  in  other  cases  than  ejectment.—''  Generally  speaking, 
the  court  has  no  power  to  stay  proceedings  in  an  action  unless  it  is  vexatiously  brought. 
But  where,  after  a  first  action  has  been  determined,  a  second  was  brought  for  the 
same  cause,  the  court  might  interfere  if  it  was  shown  that  the  second  action  was 
vexatious"  :  Contest  v.  Croxon,  (1874)  reported  12  W.N.  128,  and  followed  in  Timoney 
V.  Scott,  (1896)  12  W.N.  127,  where  proceedings  in  a  second  action  were  stayed  till 
costs  oi  a  first  action,  in  which  judgment  of  non  pros,  had  been  signed,  were  paid. 

In  Murphy  v.  Horan,  (1885)  2  W.N.  6,  plaintiff  had  brought  an  action  against 
defendant  in  the  District  Court  and  there  was  verdict  for  defendant.  Subsequently 
he  brought  other  actions  in  the  District  Court  arising  out  of  the  same  matter,  which 
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CIi^P,  JLoty  were  stayed  by  the  District  G)urt  Judge  until  the  costs  in  the  first  action  were 

S*  281 »       P^id.    Then  plaintiff  brought  an  action  arising  out  ofthe  same  matter  in  the  Supreme 

Court.    Windeyer,}.y  ordered  a  stay  of  proceedings  until  the  costs  in  the  whole  of 

the  District  Court  proceedings  had  been  paid,  and  the  court  on  appeal  refused  to 

disturb  the  order. 

So  after  nonsuit  in  the  District  Court :  Ringdahl  v.  Bronner,  (1890)  7  W.N.  55. 

To  commence  an  action  here  while  an  action  for  the  same  cause  is  pending  in 
England,  is  not  necessarily  vexatious  :  Hollander  v.  McQuade,  (1896)  12  W.N.  154. 

Proceedings  in  an  action  were  stayed  until  costs  of  a  suit  in  Equity,  brought  on 
the  same  cause  of  action  which  had  hetn  dismissed  with  costs,  were  paid  :  Lucas  v. 
Neeldy  (1896)  13  W.N.  88 ;  but  on  appeal  on  the  point  that  the  summons  was  only 
to  strike  out  the  declaration,  the  court  varied  the  order  and  struck  out  the  declara- 
tion: ibid.  144. 

Query :  Whether  it  is  necessary  to  show  that  the  second  action  is  vexatious : 
Rheuben  v.  Ryan,  (1894)  10  W.N.  196 ;  see  Dom  v.  Dorn,  (1888)  5  W.N.  1  ;  Chitt/s 
Archbold,  1381. 

Where  the  costs  of  an  action,  brought  by  an  infant  by  one  next  friend,  have  not 
been  paid,  the  court  cannot  stay  another  action  for  the  same  cause  by  the  infant 
by  another  next  friend  :  King  v.  Kauri  Timber  Co.,  (1902)  19  W.N.  280. 

Stephen,  J.,  refused  to  stay  proceedings  on  a  new  trial,  unless  costs  of  the  new 
trial  motion,  ordered  to  be  paid  by  the  plaintiff,  had  been  paid  :  Wood  v.  McMahon, 
(1891)  8  W.N.  12. 

It  has  been  thought  useful  to  print  here  the  Landlord  and  Tenant  Act,  1899 
(No.  18),  ss.  7 — 15,  and  the  Conveyancing  and  Law  of  Property  Act,  1898  (No.  17) 
ss.  106,  107,  dealing  with  ejectment  between  landlord  and  tenant,  and  between 
mortgagee  and  mortgagor.      See  also  the  Forfeiture  of  Leases  Act  {post). 

Landlord  and  Tenant  Act  of  1899,  No.  IS. 

Tenants  to  givd^  8.  7.  Every  tenant  to  whom  any  writ  in  ejectment  is  delivered  or  to  whose 
notice  of  eject- 1  knowledge  it  comes  shall  forthwith  give  notice  thereof  to  his  landlord  or  his  bailiff 
r^df  *d  ^^  receiver  under  penalty  of  forfeiting  the  value  of  three  years  improved  or  rack 

^^^r^  *  (rent  of  the  premises  demised  or  held  in  the  possession  of  such  tenant  to  the  person 

s.  lea  ^^  whom  he  holds  to  be  recovered  by  action  in  the  Supreme  Court. 

The  court  will,  in  some  instances,  set  aside  regular  judgments  at  the  instance  of 
a  landlord,  on  the  ground  that  he  has  not  receivwl  notice  of  the  proceeding  :  s.  214 
{ante). 

The  improved  or  rack  rent  here  mentioned  is  not  the  rent  reserved,  but  such  a 
rent  as  might  be  fairly  agreed  on  at  the  time  of  the  service  of  the  writ,  in  case  the 
premises  were  then  to  be  let ;  Croker  v.  F  other  gill,  2  B.  &  A.  652. 

This  section  extends  to  those  cases  only  where  ejectments  are  brought  which 
are  inconsistent  with  the  landlord's  title ;  and  therefore  a  tenant  to  a  mortgagor, 
who  did  not  give  him  notice  of  an  ejectment  brought  by  the  mortgagee  to  enforce 
an  attornment,  was  held  not  to  be  liable  to  the  penalties  there  mentioned  ;  the  Act 
expressly  permitting  an  ejectment  to  be  brought  for  such  a  purpose :  Buckley  v. 
Buckley,  1  T.R.  647. 

A  mortgagee  cannot,  by  merely  giving  the  lessee  notice,  entitle  himself  to  dis- 
train for  rent ;  an  attornment  is  necessary  to  create  between  them  the  rektion  of 
landlord  and  tenant :  Evans  v.  Elliott,  9  Ad.  &  E.  342. 


Procrcdings  in 
ejectment  by 
landlord  for 
non-payment 
of  rent! 

Ihid.  a.  161. 


8.  S.  (1)  In  all  cases  between  landlord  and  tenant  whenever  one  half  year*s 
rent  is  in  arrear  and  the  landlord  or  lessor  to  whom  the  same  is  due  Is  entitled  to  re- 
enter  for  the  non-payment  thereof,  such  landlord  or  lessor  may^  without  any  formal 
ieinand  or  re-entry,  serve  a  writ  in  ejectment  for  the  recovery  of  the  deniised  premises, 
or  if  the  same  cannot  be  legally  served  or  no  tenant  be  in  actnal'possesision  ot  thfe  pre- 
mises,  may  affix  a  copy  thereof  upon  the  door  of  any  demised  messuage,  or  if  such 
action  in  ejectment  is  not  for  the  recovery  of  any  messuage,  then  upon  some  notorious 
place  of  the  land  comprised  in  such  writ  in  ejectment,  and  such  affixing  shall  be  deemed 
legal  service  thereof,  which  service  or  affixing  such  writ  in  ejectment  shall  stand  in 
the  place  and  instead  of  a  demand  and  re-entry. 

(2)  If  judgment  is  recovered  against  the  defendant  for  non-appearance,  and 
it  is  proved  to  the  court  by  affidavit  (or  if  the  defendant  appears  and  it  is  proved  at  the 
trial)  that  half  a  year's  rent  was  due  before  the  said  writ  was  served  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised  premises  countervailing  the  arrears 
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then  due,  and  that  the  lessor  had  power  to  re-enter,  the  lessor  shall  recover  judgment  C.L.P.  JLot^ 
and  execution  in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  demanded       o   251 
and  a  re-entry  made. 

(3)  If  the  lessee  or  his  assignee  or  other  person  claiming  or  deriving  under  the 
said  lease,  suffers  judgment  to  be  had  and  recovered  on  such  trial  in  ejectment  and 
execution  to  be  executed  thereon,  without  paying  the  rent  and  arrears  together 
with  full  costs,  and  without  proceeding  for  relief  in  equity  within  six  months  after 
such  execution  executed,  such  lessee,  assignee  and  all  other  persons  claiming  and 
deriving  under  the  said  lease  shall  be  barred  and  foreclosed  from  all  relief  or  remedy 
in  law  or  equity,  and  the  said  landlord  or  lessor  shall  from  thenceforth  hold  the 
said  demised  premises  discharged  from  such  lease. 

If  on  such  ejectment  a  verdict  passes  for  the  defendant,  or  the  claimant  is  non- 
suited therein,  such  defendant  shall  recover  his  costs. 

Nothing  herein  contained  shall  extend  to  bar  the  right  of  any  mortgagee  of 
such  lease,  or  any  part  thereof,  who  is  in  possession,  provided  that  within  six  months 
after  such  judgment  obtained  and  execution  executed,  he  pays  all  rent  in  arrear 
and  all  costs  and  damages  sustained  by  such  landlord  or  lessor,  and  performs  all  the 
covenants  and  agreements  which  on  the  part  and  behalf  of  the  first  lessee  are  and 
ought  to  be  performed. 

This  section  is  a  re-enactment  of  4  Geo.  2,  c.  28,  s.  2,  the  cases  decided  upon  which 
are  collected  in  1  Wms.  Saund.  287  a,  et  seq.  (16). 

The  provisions  of  this  section  apply  to  those  cases  only  where  the  right  to  enter 
is  absolute  (not  quous(^ue),  and  where  the  lease  upon  such  re-entry  is  forfeited  :  Doe  d. 
Darke  v.  Bowditch,  8  Q.B.  973. 

The  right  of  re-entry  for  nonpayment  of  rent  (under  the  statute)  is  not  neces- 
sarily waived  by  taking,  before  the  time  limited  for  payment  to  save  the  forfeiture, 
an  insufficient  distress  for  the  rent,  even  though  the  lessor  continue  in  possession 
under  the  distress  after  the  time  so  Umited  :  Doe  d.  Taylor  v.  Johnson,  1  Stark.  41 1  ; 
nor  is  it  waived  by  taking  an  insufficient  distress  after  that  time  for  arrears  of  rent 
which  accrued  due  before  the  forfeiture  :  Brewer  d.  Lord  Onslow  v.  Eaton,  3  Doug. 
230,  cited  6  T.R.  220 ;  because  as  the  statute  requires  the  landlord  to  prove  that  no 
sufficient  distress  was  to  be  found  on  the  premises  he  only  distrained  to  complete 
the  title  given  him  by  the  statute  :  per  Lord  Mansfield,  C.J.,  S.C.  But  where  three 
quarters'  rent  were  due  and  the  landlord  distrained  for  the  whole  arrears  before  the 
day  limited  for  payment  of  the  last  quarter  ;  it  was  held  that  the  forfeiture  was  waived 
though  it  would  have  been  otherwise  had  the  distress  been  confined  to  the  recovery 
of  the  two  previous  quarters'  rent :  Cotesworth  v.  Spokes,  10  C.B.,  N.S.  103  ;  30  L.J. 
C.P.  220 ;  but  a  right  of  entry  for  forfeiture  may  be  waived  by  bringing  an  action 
for  rent  accrued  due  subsequent  to  the  forfeiture :  Dendy  v.  Nicholl,  4  C.B.,  N.S. 
376 ;  and  so  also,  it  seems,  bv  an  unqualified  demand  for  such  rent :  S.C;  Doe  d. 
Nash  V.  Birch,  1  M.  &  W.  408,  per  Parke,  B. 

It  would  seem  that  it  must  appear  that  the  landlord  had  a  power  to  re-enter  in 
respect  of  the  non-payment  of  half  a  year's  rent  remaining  actually  due  :  Cotesworth 
V.  Spokes,  10  C.B.,  N.S.  103,  112 ;  30  L.J.C.P.  220,  222,  at  the  time  of  issuing  the 
writ :  Doe  d.  Dixon  v.  Roe,  1  C.B.  134  ;  Thomas  v.  Lulham,  (1895)  2  Q.B.  400  ;  Schell 
V.  Whittaker,  (1895)  13  W.N.  169. 

No  demand  of  rent  is  necessary,  as  at  common  law,  even  if  the  proviso  for  re- 
entry is  expressed  to  be  in  case  of  the  rent  in  arrear  being  lawfully  demanded  :  Doe  d. 
Scholefield  v.  Alexander,  2  M.  &  S.  525.  It  may  be  otherwise  if  there  is  an  express 
covenant  not  to  enter  without  demand  :  Doe  d.  Shrewsbury,  Earl  of  v.  Wilson,  5  B.  &  « 

A.  385,  per  Abbott,  C.  J.,  and  where  the  condition  was,  that  on  payment  of  half  a  year's 
rent  the  landlord  might  re-enter  for  the  same  tiU  it  were  fully  satisfied,  it  was  held 
that  he  could  not  proceed  under  the  4  Geo.  2,  c.  28  :  Doe  d.  Darke  v.  Bowditch,  8  Q.B. 
973. 

The  date  of  the  writ  and  the  date  of  the  claim  therein  must  be  both  subsequent 
to  the  last  day  when  the  rent  ought  to  have  been  paid  :  see  Doe  d.  Lawrence  v.  Shaw- 
cross,  3  B.  &  C.  754. 

Where  a  landlord  or  lessor  proceeds  for  the  recovery  of  a  dwelling-house  and 
other  premises  demised  by  one  lease,  if  the  dwelling-house  is  unoccupied,  and  the  rest 
of  the  premises  is  in  the  occupation  of  a  tenant,  service  of  the  writ  of  ejectment  may 
be  effected  by  personally  serving  the  tenant  with  a  copy,  and  affixing  another  on  the 
front  door  of  the  house :  Clinton,  Lord  v.  Wales,  2  Jur.,  N.S.  1096. 

The  action  can  ,only.  be  sustained  in  case  there  is  no  sufficient  distress  on  the 
prenusS^  and  the  insufficiency  of  the  distress  must  be  clearly  established  :  Doe  d. 
Foster  v.  Wandlass,  7  T.R.  11/ ;  every  part  of  the  premises  must  be  searched  :  Rees 
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G.L.P.  JLot,  V.  King,  2  B.  &  B.  514 ;  see  also  Price  v.  Worwood,  4  H.  &  N.  512.  If  a  broker  going 
ft  251  ^  distrain,  by  using  reasonable  diligence  would  not  find  sufficient  to  distrain,  this 
will  constitute  an  insufficiency  within  the  section  :  Doe  d.  Haverson  v.  Franks,  2  C.  & 
K.  678.  So  if  the  tenant  by  locking  up  the  premises,  prevents  the  goods  from  being 
found,  that  is,  "  got  at,*  to  distrain  :  Doe  v.  Dyson,  M.  &  M.  77  ;  Doe  v.  Cox,  5  D.  &  L. 
272 ;  Romily  v.  Fycroft,  4  W.R.  26.  Proof  that  no  sufficient  distress  was  found  on 
the  premises  on  any  one  day  after  the  limited  for  payment  of  the  rent,  to  save  the  for- 
feiture is  prima  facie  evidence,  and  is  sufficient  to  bring  the  case  within  the  statute 
unless  the  defendant  shows  that  there  was  sufficient  distress  :  Doe  v.  Fuchau,  15  East, 
286. 

As  to  goods  privileged  from  distress  see  Landlord  and  Tenant  Act,  1899,  s.  39. 

It  would  seem  that  the  goods  of  a  person  who  is  in  charge  of  part  of  the  property 
on  behalf  of  the  plaintifT,  need  not  be  taken  into  account  as  distrainable  in  proceedings 
under  this  section :  Wheeler  v.  Stevenson,  6  H.  &  N.  155 ;  30  L.J.  Ex.  46. 

As  to  sufficiency  of  distress  in  the  case  of  growing  crops  seized,  see  Ex  parte 
Arnison,  L.R.  3  Ex.  56. 

This  section  prescribes  the  mode  of  proceeding  in  two  cases,  viz. :  1st,  in  the  case 
of  judgment  against  the  defendant  for  non-apf)earance ;  2ndly,  in  the  case  of  the  action 
coming  on  for  trial  when  the  defendant  has  appeared. 

1.  In  the  case  of  judgment  by  default,  an  affidavit  must  be  made  that  half  a  year's 
rent  was  due  at  the  time  when  (Cotesworth  v.  Spokes,  10  C.B  ,  N.S.  103)  the  writ  was 
served  (qucere  sued  out,  vide  infra) ;  that  no  sufficient  distress  was  to  be  found  upon  tlic 
premises  countervailing  the  arrears  then  due  ;  and  that  the  lessor  (claimant)  had  power 
to  re-enter. 

Great  precision  was  formerly  required  in  the  affidavit  as  to  half  a  year's  rent 
(and  not  more)  being  due ;  upon  the  ground  that  a  landlord  has  no  right  to  lie  by  for 
a  length  of  time  (for  instance  a  whole  year),  and  then  seek  thus  to  render  the  provisions 
of  the  section  available  :  Doe  d.  Powell  v.  Rowe,  9  Dowl.  548,  per  Coleridge,  J. ;  but 
see  i>oe  d.  Gretton  v.  Roe,  4  C.B.  576 ;  and  Cross  v.  Jordan,  8  Exch.  149. 

Where  judgment  has  been  obtained  upon  an  affidavit,  which  the  claimant  is 
apprehensive  may  be  held  to  be  defective,  the  court  will  allow  the  judgment  to  be 
superseded,  and  another  judgment  to  be  signed,  on  an  amended  affidavit :  Doe  d. 
Gretton  v.  Roe  {supra). 

The  motion  for  judgment  where  the  defendant  did  not  appear,  was  absolute 
in  the  first  instance :  Cross  v.  Jordan  {ante);  and  Youens  v.  K^en,2C.B.,  N.S.  384. 

If  there  is  a  sufficient  distress  on  the  premises,  the  statute  does  not  apply ;  and 
the  lessor  must  proceed  at  common  law,  as  before  the  statute  :  Doe  d.  Forster  v.  Wand- 
lass,  17  T.R.  117;  and  subject  himself  to  all  the  risks  and  inconveniences  of  so  proceed- 
ing !  Adams,  Eject.  121  ;  and  1  Wms.  Saund.  287  et  seq.  (16) ;  unless  the  terms  of 
the  lease  provide  against  the  lessee's  right  to  a  legal  demand  of  the  rent :  Doe  d.  Harris 
v.  Masters,  2  B.  &  C.  490. 

2.  In  the  case  of  the  action  coming  on  for  trial,  the  claimant,  in  order  to  recover, 
must  prove  that  which  he  must,  in  5ie  case  of  judgment  by  default,  state  in  the 
affidavit :  Doe  d.  Hitchings  v.  Lewis,  1  Burr.  620.  He  must,  in  order  to  take  advan- 
tage of  the  foreclosure  given  by  the  section,  give  this  proof,  even  if  the  defendant  do 
not  appear  at  the  trial.  The  claimant  may,  however,  in  this,  as  in  all  other  cases  of 
ejectment,  where  the  defendant  does  not  appear  at  tiie  trial,  obtain  a  mere  verdict 
without  giving  any  evidence  at  all :  s.  225  {ante). 


I  oceed-  8,  9.  (1)  In  case  the  said  lessee,  his  assignee,  or  other  person  claiming  any  right 

ing*tn  equity  "ti^^  ^^  interest  in  law  or  equity  of,  in,  or  to  the  said  lease  within  the  time  aforesaid 
not  to  have  in-  proceeds  for  relief  in  Equity,  such  person  shall  not  have  or  continue  any  injunction 
junction  or  against  the  proceedings  at  law  on  such  ejectment  unless  within  forty  days  next  after  the 
pay  men  t^o?  rent  ckimant  in  such  ejectment  has  filed  his  defence  such  person  brings  into  court  and 
and  costs.  lodges  with  the  Master  in  Equity  such  sum  of  money  as  the  lessor  or  landlord  in  his 

17  Vic.  No.  21,  defence  swears  to  be  due  and  in  arrear  over  and  above  all  just  allowances,  and  also 
s.  162.  the  costs  taxed  in  the  said  action,  there  to  remain  till  the  hearing  of  the  cause  or  to 

be  paid  out  to  the  lessor  or  landlord  on  good  security,  subject  to  the  decree  of  the 
court. 

(2)  If  such  proceedings  in  Equity  are  taken  w^ithin  the  time  aforesaid,  and 
after  execution  is  executed,  the  lessor  or  landlord  shall  be  accountable  only  for  so 
much  as  he  shall  really  and  bona  fide,  without  fraud,  deceit,  or  wilful  neglect,  make 
of  the  demised  premises  from  the  time  of  his  entering  into  the  actual  possession  thereof, 
and  if  what  is  so  made  by  the  lessor  or  landlord  be  less  than  the  rent  reserved  on  the 
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said  leate,  then  the  said  lessee  or  his  assignee,  before  he  is  restored  to  his  possession  CLL.P.  JLot, 
shaU  pav  such  lessor  or  landlord  the  difference  between  the   money  so  made  by       g^  251, 
him  ana  the  reserved  rent  for  the  time  such  lessor  or  landlord  held  the  said  lands. 

See  as  to  reKef  formerljr  afforded  by  the  Court  of  Chancery :  Peachy  v.  Somerset, 
Diihe  of,  and  notes  thereto  m  Tudors  Leading  Cases  in  Equity. 

8*  1(K  (1)  If  the  tenant  or  his  assignee  at  any  time  before  the  trial  in  such  ejectment  Tenant  paying 
^ys  or  tenders  to  the  lessor  or  lanSord,  his  executors,  or  administrators,  or  his  or  ***  »'«o*  ^^^ 
their  attorney  in  that  cause,  or  pays  into  court  all  the  rent  and  arrears,  together  ^^  to'^ceasc. 
with  the  costs,  all  further  proceedings  of  the  said  ejectment  shall  cease  and  be  discon-  j^  y.^  ^^  '^i 
tinued.  ,.  les." 

(2)  If  such  lessee,  his  executors,  administrators,  or  assigns,  upon  such 
proceedings  as  aforesaid,  is  relieved  in  equity,  he  and  they  shall  have,  hold  and  enjoy 
the  demised  lands  according  to  the  lease  thereof  made  without  any  new  lease. 

A  sub-lessee  is  an  assignee  within  this  section,  and  may  apply  for  a  stay  of  pro- 
ceedings :  Doe  d.  Wyatt  v.  Byron,  1  C.B.  623  ;  so  may  a  mortgagee  :  Doe  d.  Whitfield 
V.  Roe,  3  Taunt.  402. 

The  application  to  stay  proceedings  must,  under  this  section,  have  been  made 
before  trial :  Doe  d.  West  v.  Davis,  7  East,  363.  Relief  will  be  granted  where  the 
tender  of  rent  has  been  made  before  the  action  is  actuallv  commenced  :  Goodright  v. 
Noright,  2  W.  Bl.  746. 

Upon  making  application  under  this  section,  the  rent  should  be  calculated  to  the 
last  rent  day,  and  not  to  the  day  of  computing  :  Doe  d.  Harcourt  v.  /?oe,  4Taunt,  883. 

The  court  had  no  power  to  stay  proceedings  in  an  ejectment  brought  for  a  for- 
feiture for  breaches  other  than  for  non-payment  of  rent :  Doe  d.  Mayhew  v.  Asby, 
10  Ad.  &  E.  71. 

The  payment  of  money  into  court  under  this  section  does  not  operate  as  a  waiver 
of  other  forfeitures :  Toleman  v.  Portbury,  L.R.  6  Q.B.  245 ;  affirmed  in  Ex.  Ch., 
L.R.  7  Q.B.  344  ;  and  semhU,  if  the  plaintiff  succeed  in  another  forfeiture  inconsistent 
with  the  claim  for  rent,  the  defendant  is  entitled  to  a  return  of  the  rent :  S.C,  L.R.  6 
Q.B.  249. 

Though  the  Statute  only  applies  where  six  month's  rent  is  due,  the  court  can 
stay  proceedings  in  a  case  where  less  rent  is  due,  on  the  lessee  paying  such  rent : 
ScheU  V.  Whittaker,  (1897)  13  W.N.  169. 

The  Lessee  may  get  relief  in  Equity,  under  the  section  where  re-entry  has  been 
made  without  process  of  law :  Howard  v.  Fanshawe,  (1895)  2  Ch.  581. 

8*  11*  (1)  Where  the  term  or  in^eest  of  any  tenant  holding  under  a  lease  or  agree-  Ejectment  bv 
ment  in  writing  any  lands  for  any  term  or  number  of  years,  certain,  or  from  year  landlord  against 
to  year,  has  expired  or  been  determined  either  bv  the  landlord  or  tenant  by  regular  o^"if|*°**^5 
j  notice  to  quit,  and  such  tenant,  or  any  one  holding  or  claiming  by  or  under  him  piratior*  of  term 

refuses  to  deliver  up  possession  accordingly  after  lawful  demand    in   writing   made  or  determina- 
(  and  signed  by  the  landlord  or  his  agent,  arid  served  personally  "upon  or  left  at  t^^**!:  ^**J*"5y 
■  th<j  dwelling  house  or  usual  place  of  abode  of  such  tenant  or  person,  and  the  land-  quit. 

lord  thereupon  proceeds  by  action  of  ejectment  for  the  recovery  of  possession,  he  may  j^^  ,  j^ 
I  at  the  foot  of  the  writ  in  ejectment,  address  a  notice  to  such  tenant  or  person  requiring 
*  him  to  find  such  bail  if  ordered  by  the  court  or  a  judge,  and  for  such  purposes  as  are 
,  hereinafter  next  specified. 

(2)  Upon  the  appearance  of  the  party,  on  an  affidavit  of  service  of  the  writ  Rule  or  sum- 
and  notice,  the  landlord  producing  the  lease  or  agreement  or  some  counterpart  or  mons  for  the 
duplicate  thereof,  and  proving  the  execution  of  the  same  by  affidavit,  and  upon  affidavit  {^"*  ***  *'^* 
that  the  premises  have  been  actually  enjoyed  under  such  lease  or  agreement,  and  that 

the  interest  of  the  tenant  has  expired  or  been  determined  by  regular  notice  to  quit, 
as  the  case  may  be,  and  that  possession  has  been  lawfully  demanded  in  manner  afore- 
said, may  apply  to  the  court  or  a  judge  for  a  rule  or  summons  for  such  tenant  or 
person  to  show  cause  within  a  time  to  l^  fixed  by  the  court  or  judge  on  a  considera- 
tion of  the  situation  of  the  premises  why  such  tenant  or  person  should  not  enter 
into  a  recognizance  by  himself  and  two  sufficient  sureties  in  a  reasonable  sum  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  recovered  by  the  claimant  in 
the  action. 

(3)  The  court  or  judge  upon  cause  shown  (or  upon  affidavit  of  the  service  of  On  rule  or  sum- 
the  rule  or  summons  in  case  no  cause  is  shown)  make  the  same  absolute  in  the  whole  mons  absolute  if 
or  in  part,  and  may  order  such  tenant  or  person  within  a  time  to  be  fixed  upon  a  J^SormY^d"°^ 
consideration  of  all  the  circumstances  to  find  such  bail  with  such  conditions  and  in  ment  to  be  for 
such  manner  as  shall  be  specified  in  the  said  rule  or  summons  or  such  part  of  the  the  landlord, 
same  so  made  absolute. 
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CX.P.  JLoty  (4)  If  the  party  neglects  or  refuses  to  find  such  bail  as  aforesaid,  and  lays  no 

S.  281  •  ground  to  induce  the  court  or  judge  to  enlarge  the  time  for  obeying  such  order  of 
the  court  or  judge,  then  the  lessor  or  landlord  filing  an  affidavit  that  such  rule  or 
order  has  been  made  and  served  and  not  complied  with,  may  sign  judgment  for  re- 
covery of  possession  and  costs  of  suit  in  the  form  contained  in  the  Schedule  (D)  to 
this  Act,  or  to  the  like  effect,  or  in  such  other  form  as  the  judges  of  the  Supreme 
Court  may  order. 

An  application  for  security  for  costs  by  the  landlord  was  refused  where  the  land 
lord  was  the  assignee  of  the  reversion  in  fee  from  the  original  lessor,  and  did  not  pro- 
duce a  lease  direct  from  himself  to  the  lessee  :  Marks  v.  Stanfield,  10  W.N.  156. 

The  requirement  of  the  section  that  the  lease  must  be  proved  is  essential :  Moring 
V.  Saltan,  (1885)  1  W.N.  164  ;  but  if  the  Statute  is  complied  with  the  right  to  security 
is  absolute  :  Moring  v.  Sdtan,  (1885)  1  W.N.  165.  But  the  Court  may  apparently 
refuse  to  make  the  order  if  satisfied  that  the  defendant  has  a  good  defence  :  Lehane  v. 
Johnson,  (1899)  16  W.N.  46. 

This  and  the  following  sections  re-enact  1  Geo.  4,  c.  87. 

The  words  *  under  a  lease  or  agreement  in  writing  *  apply  to  the  whole  sentence, 
and  are  not  confined  to  the  case  of  a  tenant  holding  for  a  **  term  or  number  of  years 
certain  "  :  Doe  d.  Bradford  v.  Roe,  5  B.  &  A.  770.  A  letting  by  parol,  therefore,  will 
not  suffice  :  Doe  d.  Stepney  v.  Thrustout,  M'Clel.  &  Y.  492  ;  but  an  agreement  in 
writing  to  hold  apartments  for  three  months  has  been  held  to  be  within  this  section  ; 
Doe  d.  Phillips  v.  Roe,  5  B.  &  A.  766.  A  holding  from  quarter  to  quarter,  with  an 
agreement  to  quit  on  three  months*  notice,  is  not  a  holding  for  a  term,  or  number  of 
years  certain  :  Doe  d.  Carter  v..  Roe,  2  Dowl.  N.S.  449  ;  nor  is  a  tenancy  for  a  term  of 
years  "  should  A.,  B.  and  C.  so  long  live  •  :  Doe  d.  Pemberton  v.  Roe,  7  B.  &  C.  2. 

The  term  must  have  expired  or  been  determined  by  regular  notice  to  quit : 
therefore  a  tenant  who  has  surrendered  his  term,  but  refuses  to  quit  the  premises, 
cannot  be  proceeded  against  under  this  section  :  Doe  d.  Tindal  v.  Rce,  2  B.  &  Ad.  922  ; 
nor  can  a  tenant  who  has  determined  his  interest,  by  notice  to  quit,  and  holds  over  : 
Doe  d.  Cardigan  v.  Roe,  1  D.  &  R.  540  ;  nor  a  tenant  who  has  been  permitted  to  hold 
over  for  more  than  a  year  after  his  interest  had  expired  ;  a  tenancy  from  year  to  year 
having  been  thereby  created  :  Doe  d.  Thomas  v.  Field,  2  Dowl.  542. 

The  statute  only  applies  to  terms  that  have  come  to  a  natural  end,  or  been  ex- 
tinguished by  regular  notice  :  Doed.  Tindal  v.  Roe,  (supra).  It  does  not  apply  where 
a  right  of  entry  is  claimed  for  non-performance  of  covenants  :  Doe  d.  Cundley  v.  Sharp- 
ley,  15  M.  &  W.  558  ;  nor  where  the  title  to  the  premises  is  in  dispute  :  Doe  d.  Saunders 
V.  Rce,  1  Dowl.  4. 

A  tenant  may  avail  himself  of  the  statute  against  his  under-tenant :  Doe  d.  Watts 
V.  Roe,  5  Dowl.  513  ;  and  a  tenant  in  common  may  take  advantage  of  it :  Doe  d.  Mor- 
gan V.  Rotherham,  3  Dowl.  690. 

The  demand  of  pos  ession  must  be  in  writing. 

It  must  be  served  personally,  or  left  at  the  dwelling-house  or  usual  abode  of  the 
tenant.  Where  the  tenant  had  gone  to  America,  sei-vice  of  the  demand,  by  leaving 
the  demand  on  the  premises  (the  tenant's  wife,  who  was  in  possession,  having  refused 
to  take  it),  was  held  only  sufficient  to  entitle  the  landlord  to  a  rule  nisi  to  show  cause 
why  the  service  should  not  be  deemed  good  service :  Doe  d.  Selgood  v.  Roe,  1  W.W. 
&  H.  206. 

If  the  tenant  refuses  to  deliver  up  possession,  according  to  the  demand,  the  land- 
lord may  then  sue  out  a  writ  of  ejectment,  and  at  the  foot  of  it  address  a  notice  to 
the  tenant  requiring  him  to  find  bail,  if  ordered  by  the  court,  or  a  judge,  in  the  terms 
of  the  section. 

The  notice  shouM  be  signed  by  the  landlord  or  his  agent :  Anon.,  1  D.  &  R.  435 ; 
Doe  d.  Beard  v.  Roe,  1  M.  &  W.  300 ;  but  no  affidavit  of  the  fact  of  the  agency,  if  it 
is  signed  by  an  agent,  is  necessary  :  Doe  d.  GeUlart  v.  Roe,  1  W^W.  &  K.  346 ;  the 
writ  and  notice  are  to  be  served  as  an  ordinary  writ  of  ejectment :  s.  121,  n.  (ante). 

If  the  tenant  docs  not  appear  to  the  writ,  there  may  be  judgment  against  him 
as  above  provided. 

If  the  tenant  enters  an  appearance,  the  landlord  may  proceed  either  by  motion 
nisi  before  the  court  or  by  summons  in  chambers,  calling  on  the  tenant  to  show 
cause  in  the  terms  of  the  section.  The  motion  or  summons  is  founded  on  affidavits 
of  service  of  the  writ  and  notice,  proof  of  the  lease  :  Moring  v.  Saltan,  1  W.N.  164 ; 
see  Doe  d.  Caulfield  v.  Roe,  3  N.C.  329 ;  Doe  d.  Hdden  v.  Bushworth,  4  M.  &  W\  74; 
Doe  V.  Gavdand  v.  Roe,  6  Dowl.  35 ;  occupation  under  the  lease :  Doe  d.  Forcan  v. 
Roe,  2  L.M.  &  P.  322 ;  and  that  the  interest  of  the  tenant  has  expired  or  been  deter- 
mined by  a  regular  notice  to  quit :  Doe  d.  Topping  v.  Boast,  7  Dowl.  487  ;  and  that 
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possession  has  been  lawfully  demanded  in  terms  of  the  section.     The  affidavit  should  CX.P.  Act^ 
also  state  the  annual  value  of  the  property  so  as  to  enable  the  court  to  fix  the  amount       a   ma 
of  security.  ^ 

The  rule  nisi,  or  summons,  may  require  that  the  claimant  shall  be  at  liberty  to 
sign  judgment,  if  the  defendant  does  not  give  security  within  the  time  limited  :  Doe 
V.  Roe,  2  Dowl.  180. 

A  retaking  of  the  premises  by  the  defendant  may  be  shown  for  cause  against  the 
rule  or  summons  :  Roe  d.  DuratU  v.  Doe,  6  Bing.  574.  If  no  cause  is  shown  against 
the  rule  or  summons,  then  on  the  usual  affidavit  of  service  the  rule  will  be  made 
absolute,  or  an  order  upon  the  summons  will  be  made  at  chambers. 

In  cases  under  this  section,  the  court  will  only  give  a  reasonable  sum  for  the 
costs,  and  nothing  for  mesne  profits :  Doe  d.  Sampson  v.  Roe,  6  Moore,  54 ;  or  for 
damages  alleged  to  have  been  caused  to  the  value  of  the  premises  for  the  purposes  of 
trade :  Doe  d.  Marks  v.  Roe,  6  D.  &  L.  87. 

If  bail  is  ordered,  the  time  within  which  the  recognizance  is  to  be  entered  into 
should  be  fixed  by  the  rule  absolute,  or  order  at  chambers  :  Doe  d.  AngUsea  v.  Brown, 
2  D.  &  R.  688. 

Bail  is  put  in,  in  the  ordinary  way,  and  the  tenant  should  join.  The  recogniz- 
ance is  ordinarily  to  the  extent  of  a  year's  value  of  the  premises,  and  a  reasonable 
sum  for  costs  to  be  computed  by  the  master :  Doe  d.  Levi  v.  Roe,  6  C.B.  276 ;  see 
Uhane  v.  Johnson,  (1899)  16  W.N.  46. 


8*  12.  (1)  Wherever  it  appears  on  the  trial  of  any  ejectment  at  the  suit  of  a  land-  ^^  ejectment 
lord  against  a  tenant  that  such  tenant  or  his  attorney  has  been  served  with  due  notice  of  between  land- 
trial  t^e  judge  beforejvhgnLSiichcause.CQipes  on  to  be  tried ^j^U,whetherthedefendant  *ord  and  tenant 
appears  upon  the  trial  or  not,  permit  the  claimant  on  the  Swafter  proof  of  his  right  SJJJ^^to'^^e' 
to  recover  possession  of  the  whole  or  any  part  of  the  premises  mentioned  in  the  writ  verdict  or  to  a 
'    in  ejectment  to  go  into  evidence  of  the  mesne  profits  thereof  which  have  or  might  have  day  specified 
accryed  from  the  day  of  the  expiration  or  determination  of  the  tenant's  interest  in  J^^^^^  ^ 
tKcMime  down  to  the  time  of  the  verdict  given    in  the  cause  or  to  some  preceding  ^       ^    ' 
day"  to  T)e  specially  mentioned  therein.  '  s.  106?' 

(2)  The  jury  on  the  trial  finding  for  the  claimant  shall  in  such  case  give  their 
verdict  upon  the  whole  matter  both  as  to  the  recovery  of  the  whole  or  any  part  of  the 
premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne  profits, 
and  in  such  case  the  landlord  shall  have  judgment  within  the  time  herein  before 
provided  not  only  for  the  recovery  of  possession  and  costs  but  also  for  the  mesne 
profits  found  by  the  jury. 

(3)  Nothing  hereinbefore  contained  shall  be  construed  to  bar  any  such  land" 
lord  from  bringing  any  action  for  the  mesne  profits  which  shall  accrue  from  the  verdict 
or  the  day  so  specified  therein  down  to  the  day  of  the  delivery  of  possession  of  the 
premises  recovered  in  the  ejectment. 

Damages  may  be  recovered  under  this  section  for  mesne  profits  down  to  the  day 
of  trial,  though  no  notice  of  trail  is  proved  (if  the  defendant  appears  at  the  trial)  and 
although  no  notice  of  claim  of  mesne  profits  has  been  given  :  Doe  d.  Thompson  v. 
Hodgson,  12  Ad.  &  E.  135 ;  Smith  v.  Tett,  9  Exch.  307  ;  but  strict  proof  ot  title  is 
required  :  and,  therefore,  where  the  defendant  does  not  appear,  it  may  sometimes 
be  prudent  not  to  proceed  for  the  mesne  profits  which  ma^  be  recovered  in  a  subse- 
quent action  :  s.  14  {post) ;  wherein  the  plaintiff's  title  will  be  protected  by  estoppel 
through   the  judgment  in  ejectment. 

A  plaintiff  is  entitled  to  recover  as  mesne  profits  the  rent  he  might  have  obtained 
but  for  the  defendant's  holding  over,  together  with  interest  on  a  sum  offered  as  a 
bonus  for  the  goodwill  of  the  premises  ;  but  not  special  damages  for  the  loss  occasioned 
by  his  being  unable  to  enter  into  such  a  contract :  Lee  v.  Blakeney,  (1887)  8  N.S.W.R. 
141, 3  W.N.  119. 

As  to  judgment,  see  C.L.P.  Act,  s.  228  (ante). 

8.  IS.  (1)    In    all  cases  in  which  such  security  has  been  given  as  aforesaid  if  Qq  trials  after 
upon  the  trial  a  verdict  passes   for   the  claimant,   unless  it  appears  to  the  judge  baU  found 
before  whom  the  same  has  been  had  that  the  finding  of  the  jury  was  contrary  to  Judge  shall  not 
the  evidence,  or  that  the  damages  given  were  excessive,  such  judge  shall  not  (except  JJ^^  «Lpt*^by 
by  consent)  make  any  order  to  stay  judgment  or  execution,  except  on  condition  that  consent  or  on 
within  four  daj-s  from  the  day  of  the  trial  the  defendant  shall  actually  find  security  tenant's  finding 
by  the  recognizance  of  himself  and  two  sufficient  sureties  in  such  reasonable  sum  »^""^>'* 
as  the  judge  directs  conditioned  not  to  commit  any  waste  or  act  in  the  nature  of  waste  ^^*^'  ••  1^- 
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GJL«P«  Kctf  or  other  wilful  damage,  and  not  to  sell  or  carry  off  any  standing  crops,  hay,  straw, 

S*  281.       °'"  ""^'^ur^  produced  or  made  (if  any)  upon  the  premises,  and  which  may  happen  to 

be  thereupon,  from  the  day  on  which  the  verdict  has  been  given  to  the  day  on  which 

execution  is  finally  made  upon  the  judgment  or  the  same  be  set  aside  as  the  case  maybe. 

10^*  ukenw  (2)  AH  recognizances  and  securities  entered  into  as  last  aforesaid  shall  be 

the  Judges         taken  respectivelyinsuchmanner  and  by  and  before  such  persons  as  the  judges  direct, 

direct.  and  shall  be  filed  with  the  prothonotary,  for  which  respectively  the  su  m  of  two  shillings 

17  Vic.  No.  21,  and  sixpence  and  no  more  shall  be  paid. 

(3)  No  action  or  other  proceeding  shall  be  commenced  upon  any  such  recog- 
nizance or  security,  after  the  expiration  of  six  months  from  the  time  when  possession 
of  the  premises  or  any  part  thereof  has  actuaUy  been  delivered  to  the  landlord. 

Saving  of  former  8*  14.  Nothing  herein  contained  shall  be  construed  to  prejudice  or  affect  any 

remedies.  other  right  of  action  or  remedy  which  landlords  may  possess  in  any  of  the  cases  here- 

Ibid.  $.  168.        inbefore  provided  for  otherwise  than  hereinbefore  expressly  enacted. 
See  C.L.P.  Act,  s.  250  (ante). 


^"If  "™y  ^  8. 16.  The  judges  of  the  Supreme  Court  may  make  all  such  general  rules  and 

Stered."    ^™"  orders  for  the  effectual  execution  of  this  Part  of  this  Act,  and  of  the  intention  and 

...      J-.         object  hereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the 

*  '  '*  matters  in  this  Part  contained,  and  the  performance  thereof  and  also  for  altering  the 

number  of  days  by  this  Part  of  this  Act  limited  for  the  doing  of  an)rthing  by  this 

Part  of  this  Act  prescribed  or  authorised  to  be  done,  and  substituting  other  days  for 

the  same  as  in  their  judgment  is  necessary  or  proper. 


Conveyaneliig  and  Law  of  Property  Act,  18M  (No.  17). 

In  ejectment  by  8«  100.  Where  an  action  of  ejectment  is  brought  by  any  mortgagee,  his  heirs 

mortgagee  the  executors,  administrators  or  assignees  for  the  recovery  of  the  possession  of  any  mort- 
rendSng*^ '  gaged  lands,  tenements,  or  hereditaments,  and  no  suit  is  then  depending  in  equity 
the  principal  lor  or  touching  the  foreclosing  or  redeeming  of  such  mortgaged  premises  if  the  person 
interest  and  having  rjght  to  redeem  and  who  appears  and  becomes  H<^er)^jfl.pt  in  such  grtinn^  pays 
Si*  Iw  deemed  ^P  ^""^  mortgagee  at  any  time  pending  such  action,  or  in  case  of  his  refusal  brings 
a  full  satisfac  into  court  all  the  principal  moneys,  and  interest  due  on  such  mortgage,  and  alsoaff" 
tion  and  the  guch  costs  as  have  Dcen  expended  in  any  suit  at  law  or  in  equity  iip^n  cnrh  fy^rtgag** 
pd"thrmon^  ^such  money  for  principal,  interest,  and  costs  to  be  ascertained  and  computed 
gagee  to  re-  by  the  Court  or  the  proper  officer  in  that  behalf),  the  moneys  so  ^id  to  such  mortgagee 
<^'^'^ty.  Qr_hf ought  into  court  shall  be  deemed  and  taken  to  be  In  full  satisfaction  ancLdiscEaige 

Ibid.  s.  109.      of  such  mortgage,  and  the  court  shall  discharge  every  such  mortgagor  or  defendant 

ofand  from  me  same  accordingly,  and  shall,  by  rule  of  the  same  court,  compel  such 
'  mortgagee  at  the  costs  and  clmrges  of  such  mortgagor  to  assign,  surrender,  or  re- 
j  convey  such  mortgaged  premises  and  such  estate  and  interest  as  such  mortgagee 

has  therein,  and  ddiver  up  all  deeds,  evidences,  and  writings  in  his  custody  relating 
I  to  the  title  of  such  mortgaged  premises  unto  such  mortgagor  who  has  paid  or  brought 

such  mone3rs  into  court,  his  heirs,  executors,  or  administrators,  or  to  such  other 

person  or  persons  as  he  or  they  shall  for  that  purpose  nominate  or  appoint. 

An  application  for  a  stay  of  proceedings  under  this  section  ought  to  be  made  before 
execution  executed,  and  ought  to  be  founded  on  an  affidavit  that  no  suit  in  equity 
is  pending.  The  defendant  must  have  appeared  to  the  action  :  Doe  d.  Huss  v.  Clifton 
4  A.  &  E.  814 ;  Doe  d.  Cox  v.  Broum,  6  Dowl.  471. 

The  court  may  make  the  re- payment  to  the  mortgagee  of  his  expenses  of  putting 
up  the  mortgaged  propertv  to  sale  a  condition  of  a  rule  to  stay  proceedings  in  the 
action  :  DowU  v.  NeaU,  10  W.R.  627,  Ex.  E.T.  1862. 

Where  there  has  been  an  assignment  of  a  mortgage,  and  a  reconveyance  to  the 
nwrtgagor,  and  then  a  re- mortgage  to  the  same  mortgagee,  the  original  mortgage 
and  &e  re-conveyance,  as  they  form  links  in  the  title,  should  be  delivered  up  under 
the  usual  order  under  this  section :  Hudson  v.  Malcolm,  10  W.R.  720. 

The  application  ought  to  be  made  before  executing  execution  against  the 
mortgagor;  but  where  the  premises  were  in  the  possession  of  a  tenant  of  the  mortgagor 
who  did  not  appear,  and  the  claimant  obtained  judgment  by  default,  and  recovered 
possession,  the  court  would  have  set  aside  the  judgment  and  execution  in  order 
to  let  in  the  mortgagor  to  apply  for  a  stay  of  proceedings,  if  the  mortgagee  had  not 
consented  to  take  what  was  due  on  the  mortgage  and  restore  possession  :  Doe  d.  Tubb  v. 
Roe,   4   Taunt.    887. 
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The  provisions  of  this  section  do  not  apply  to  cases  where  the  mortgagee  is  in  C.L.P.  Jlot. 
possession  :  Sutton  v.  RawtingSj  3  £xch.  407.     Upon  staying  proceedings,  Sie  costs       g   Qfll 
are  to  be  taxed  as  between  party  and  party,  and  not  as  between  attorney  and  client :  '         * 

Doe  d.  Cupps  V.  Cupps,  3  N.C.  768. 

It  may  be  observed  that  under  7  Geo.  2,  c.  20,  s.  1  (if  that  Statute  is  in  force  here) 
the  court  will  stay  proceedings  in  an  action  of  covenant  on  a  mortgage  deed  ;  as  that 
statute  extends  to  actions  brought  "  on  any  bond  for  payment  of  the  money  secured 
by  the  nnortgage :  Smeeton  v.  Collier,  1  £xch.  457. 

8.  107*  (1)  Nothing  in  the  preceding  section  contained  shall  extend  to  any  case  v^  ^  ^       .     ^ 
where   (a)   the   person  against   whom  the  redemption  is  prayed  shall  (by  writing  to^ca^^herc 
under  his  liand,  or  the  hand  of  his  agent  or  solicitor,  to  be  delivered  before  the  money  the  ri^ht  of  re- 
is  brought  into  court  to  the  solicitor  for  the  other  side)  insist  either  that  the  party  dempuon  is 
praying  a  redemption  has  not  a  right  to  redeem,  or  that  the  premises  are  chargeable  Sc^oncr  due 
with  oSier  or  different  principal  sums  than  what  appear  on  the  face  of  the  mortgage  not  adjusted; 
or  are  admitted  on  the  other  side,  or  (6),  the  right  of  redemption  to  the  mortgaged  17  Vic.  No.  21, 
lands  and  premises  in  question  in  any  cause  or  suit  is  controverted  or  questioned  by  »•  170. 
or  between  different  defendants  in  the  same  cause  or  suit. 

(2)  Nothing  in  the  preceding  section  contained  shall  prejudice  any  subse-  o*"  *o  P^^*^*** 
quent  mortgage  or  subsequent   incumbrance.  morteaEcT*"^* 

In  answer  to  a  rule  nut  obtained  under  s.  106,  it  is  sufficient  to  show  the  delivery 
of  a  notice  in  writing  to  the  mortgagee,  stating  that  the  mortgagee  disputes  the 
naortgagor's  right  to  redeem :  Filbee  v.  Hopkins,  6  D.  &  L.  264.  In  other  cases  where 
notice  may  be  given  by  the  mortgagee,  enough  ought  to  be  stated  to  enable  the  court 
(when  cause  is  shown  against  the  rule)  to  determine  what  the  question  is  between 
the  parties,  and  to  decide  whether  a  case  for  the  exercise  of  the  jurisdiction  of  a  court 
of  common  law  properly  arises  or  not :  Doe  d.  Harrison  v.  Louch^  6  D.  &  L.  270 ;  see  also 
Goodtitle  v.  Pope,  7  T.R.  185;  and  as  to  imposing  terms,  see  Sutton  v.  RawLinfis, 
3  Exch.  407. 


PART  XXII. 
Habeas  corpus. 


252.  Where  the  Court  grants  a  rule  to  show  cause  why  a  p^^uj^^.^^^ 
writ  of  habeas  corpus  should  not  issue,  the  Court,  on  the  return  cess  in  habeas 
of  such  rule,  and  the  appearance  of  the  party  called  on  to  show  ^"^  ^^^ 
cause,  or  on  proof  of  service  of  such  rule,  may  make  all  such  s.  453!* 
orders  as  might  be  made  after  issue  of  the  writ,  and  the  bringing 
up  of  the  hody. 

Provided  that  any  such  writ  may  be  issued  after  the  re 
turn  of  the  rule,  if  the  Court  thinks  fit. 

"  In  cases  to  which  a  Habeas  G>rpus  is  applicable  the  section  dispenses  after  a 
rule  to  show  cause,  with  the  actual  issuing  of  the  writ.  The  next  section  enables 
the  court,  notwithstanding  the  ordinary  rule  of  law,  that  the  return  is  conclusive 
in  that  proceeding,  to  take  evidence  as  to  the  matters  in  controversy  and  deal  with 
the  case  accordingly.*    (Note  by  Sir.  A.  Stephen  and  Oliver,  Crim.  Law  Am.  Act).  • 

Practice.— "  When  the  application  was  first  made  to  me  in  Chambers,  I  could 
have  granted  a  rule  absolute,  and  the  applicant  would  have  been  before  the  court 
to-day ;  but  the  present  practice  under  ss.  453 — 455  of  the  Crim.  Law  Am.  Act 
1883,  is  to  have  the  matter  argued  on  a  rule  nut,  after  which  the  court  may  or  may 
not  issue  the  writ.  We  have  now  to  consider  whether  the  arguments  brought  forward 
by  the  Crown  would,  if  endorsed  on  the  writ,  be  a  good  return,"  per  Barley j  C.  J. 
Ex  p.  L.  Polk,  (1888)  9  N.S.W.R.  221. 

*A  rule  has  been  granted  calling  upon  (a  respondent)  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue.  The  respondent  has  filed  an  affidavit.  This  is 
equivalent  to,  and  now  stands  in  the  place  of  a  return  to  a  writ  of  habeas  corpus, 
supposing  such  writ  had  issued  in  the  first  instance,'  {ibid), 

*  It  is  usual  to  grant  a  rule  nisi  in  these  cases'  (custody  of  children) :  In  re  Mitchell, 
(1892)  9  W.N.  67. 
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CX.P.  Act,  253.  (1)  On  the  return  of  any  such  writ  or  rule,  where 

S.  268.      the  truth  of  the  return,  or  any  matter  shown  for  cause  is  dis- 
Proceedings       puted,  the  Court  may  refer  such  return  or  matter  to  any  officer 
thereupon.        of  the  Court,  or  Commissioner  for  Affidavits,  for  the  taking 
?^464  *  ^°*  ^^'  ^^  evidence  thereon,  orally  or  by  affidavit,  and,  for  the  purposes 
of  such  reference,  may  make  all  necessary  orders  for  thye  atten- 
dance of  witnesses  and  otherwise. 

(2)  On  the  completion  of  the  evidence,  the  Court 
may  dispose  of  the  case  as  the  cricumstances  appear  to  require, 
with  costs  to  be  paid  by  and  to  any  part)',  or  without  costs,  as 
the  Court  thinks  fit. 

See  notes  to  preceding  section. 


Power   of   a 
Judge  therein 
in   vacation. 

Ibid  9.  465; 


2M.  The  powers  conferred  by  the  last  preceding  two 
sections  respectively  may  in  vacation  be  exercised  by  a  Judge, 
and  the  word  "  Court  "  shall  for  that  purpose  be  taken  equally 
to  mean  a  Judge. 

*  Vacation  *  under  the  Act  4  Vic.  No.  22,  s.  27,  has  always  been  held  to  mean 
any  time  not  term ;  see  notes  to  s.  20  of  the  Supreme  Court  and  Circuit  Courts  Act, 
1900. 

The  powers  conferred  by  this  section  on  a  judge  do  not  limit  the  right  of  an 
applicant,  who  may  go  from  court  to  court  and  from  judge  to  judge  and  renew  his 
appFication  ;  Ex  p.  Roxdands,  (1895)  16  N.S.W.R.  239. 


PART  XXIII. 
Affidavits  and  evidence. 


Affidavits    on 
new     matter. 


255.  Upon  motions  founded  upon  affidavits  either  party 
20  Vic  N  81  ^^y  ^^^^^  leave  of  the  Court  or  a  Judge  make  affidavits  in  answer 
».  18.'*^  ^'  '  to  the  affidavits  of  the  opposite  party  upon  any  new  matter 
arising  out  of  such  affidavits,  subject  to  any  rule  of  Court  respect- 
ing such  affidavits. 

As  to  the  general  form  of  affidavits,  see  RR.  381,  et  seq.    (post). 

As  to  filing  affidavits  in  the  ordinary  course,  see  RR.  321,  323  (post). 

The  leave  of  the  court  should  not  be  applied  for  until  the  *  new  matter*  has 
been  brought  before  the  court  in  the  usual  course  upon  the  argument  of  the  rule  : 
see  Hayne  v.  Robertson,  16  C.B.  554 ;  24  L.J.  C.P.  155 ;  and  Wood  v.  Cox,  16  C.B. 
494 ;  24  L.J.  C.P.  155 ;  Swinfen  v.  Swinfen,  1  C.B.,  N.S.  364 ;  26  L.J.  C.P.  97.  This 
rule  seems  consistent  with  convenience,  since  the  further  affidavits  may  be  quite 
unnecessary,  in  which  case  they  should  not  be  made;  but  until  argument  it  may 
not  appear  to  the  court  whether  they  are,  or  are  not  necessary  ;  besides  it  would  only 
be  through  abuse  of  the  courtesy  of  counsel  to  one  another,  that  the  *  new  matter  * 
contained  in  affidavits  in  answer  (which,  indeed,  may,  very  possibly,  not  be  used  at 
all)  could  become  known  to  those  who  seek  to  reply  to  them  :  see  Wood  v.  Cox  {supra) : 
and  per  Cresswell,  J.,  in  Swinfen  v.  Swinfen,  1  C.B..  N.S.  366 ;  26  L.J.  C.P.  98. 

On  a  rule  for  a  new  trial,  on  the  ground  of  the  improper  rejection  of  evidence,, 
the  affidavit  in  answer  alleged  that  it  was  withdrawn  and  not  rejected,  it  was  held 
that  an  affidavit  in  reply,  stating  how  it  came  to  be  withdrawn,  was  not  receivable 
under  this  section :  Whitehouse  v.  Hemmant,  27  L.J.  Ex.  295. 

Production  of  256.  Upon  the  hearing  of  any  motion  or  summons  the 

^mTrSt!on*"crf  Court  or  Judge  may,  upon  such  terms  as  the  Court  or  Judge 
witne$s«  upon  thinks  reasonable,  order  any  document  to  be  produced,  and  any 

motions     and  .  »  ^  %  "^         »         ■»        •  '^•^t»r  ^i 

•ummonies.       witness  to  appear  and  be  exammed  vtva  voce,  either  before  the 
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Court  or  a  Judge  or  before  a  Commissioner  for  Affidavits  ;  and  CL.P.  Act, 
upon  hearing  such  evidence  or  reading  the  deposition  may  make     Gk  268. 
such  rule  or  order  as  may  be  just. 

See  Bennett  v.  Bayes,  1  L.T.,  N.S.  69. 

In  Roberts  v.  Evans,  6  B.  &  S.  2,  3 ;  34  L.  J.Q.B.  7,  an  arbitrator  was  ordered  to 
attend  before  the  master  to  be  examined  as  to  whether  he  had  enlarged  the  time  for 
making  his  award  within  the  prescribed  time;  the  arbitrator  having  refused  to 
make  an  affidavit  as  to  the  fact. 

In  Thomas  v.  Stutterheim,  5  W.R.  6,  the  court  refused,  under  this  section,  to 
grant  a  rule  absolute  in  the  hrst  instance  for  the  examination  of  a  witness  at  the  point 
of  death ;  and  it  would  seem  that  the  section  is  intended  only  to  provide  evidence 
upon  otherwise  pending  motions  or  summonses :  see  Ashcroft  v.  Foulkes,  18  C.B. 
261 ;  25  LJ.  C.P.  202. 

See  an  order  under  this  section  in  Re  Soiling,  (1893)  10  W.N.  56.  The  court 
refused  an  order  before  the  hearing  (of  a  motion  to  oust  an  alderman)  for  production 
o!  documents  by  a  witness,  saying  that  the  section  referred  to  applications  at  the 
hearing :  Ex  p.  McNeil,  (1896)  12  W.N.  137. 

287.  (1)  The  Court  or  Judge  may  by  such  rule  or  order,  Proceedings 
or  by  any  subsequent  rule  or  order,  command  the  attendance  of  ^^hl^mvS^^ 
the  witnesses  niamed  therein  for  the  purpose  of  being  examiifed  t»o"- 
or  the  production  of  any  documents  mentioned  therein.  f^  ^*^-  ^^'  ^^* 

(2)  Such  rule  or  order  shall  be  proceeded  upon  in  the 
same  manner,  and  shall  have  the  same  force  and  effect  as  a  rule 
or  order  under  the  provisions  of  the  fifteenth  section  of  the  Act 
fifth  Victoria  number  nine. 

(3)  The  Court  or  Judge  or  such  Commissioner  may 
adjourn  the  examination  from  time  to  time  as  occasion  requires. 

(4)  The  proceedings  upon  such  examination  shall  be 
conducted  and  the  depositions  taken  down  as  nearly  as  may  be 
in  the  same  manner  as  in  the  case  of  a  viva  voce  examination 
under  the  said  Act. 

Section  15  of  the  Act  5  Vic.  No.  9  ;  see  now  s.  4  of  the  Witnesses  Examination 
Act,  No.  34,  1900  {post),  referring  to  the  taking  of  evidence  upon  commission. 

268.  (1)  Any  party  to  any  civil  proceeding  or  motion  for  Persons  refusing 
a  criminal  information  requiring  the  affidavit  of  a  person  who  IlftS^tl: 
refuses  to  make  an  affidavit  may  apply  by  summons  for  an  order  ihid.  s.  21. 
to  such  person  to  appear  and  be  examined  upon  oath  before  a 
Judge  or  a  Commissioner  for  Affidavits  as  to  the  matters  concern- 
ing which  he  has  refused  to  make  an  affidavit. 

(2)  A  Judge  may  make  such  order  for  the  attendance 
of  such  person  before  the  person  therein  appointed  to  take  such 
examination  for  the  purpose  of  being  examined  as  aforesaid,  and 
for  the  production  of  any  writings  or  documents  to  be  mentioned 
in  such  order,  and  may  therein  impose  such  terms  as  to  such 
examination  and  costs  of  the  application  and  proceedings  thereon 
as  he  thinks  fit. 

(3)  Such  order  shall  be  proceeded  upon  in  the  same  jhid.  s.  22. 
manner  as  a  rule  or  order  under  the  provisions  of  the  fifteenth 
section  of  the  Act  fifth  Victoria  number  nine. 

(4)  The  proceedings  upon  such  examination  shall  be 
conducted  and  the  depositions  taken  down  and  returned  as  nearly 
as  may  be  in  the  same  manner  as  in  the  case  of  a  viva  voce  examina- 
tion under  the  said  Act. 

Section  15  of  5  Vic.  No.  9,  now  s.  4  of  the  Witnesses  Examination  Act,  No.  34, 
1900  {post). 
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C.L.P.Act,  PART  XXIV. 

S-  289.  Amendment. 

Power  of  289.  The  Court  or  a   Judge  may  amend  any  notice  of 

i2^vir^Xo  1  "lotion,  rule  nisi,  summons,  writ,  pleading,  affidavit,  jurat  or  title 

s.  3.    '      '    'of  affidavit,  record,  praecipe,  or  other  proceeding  used  before  the 

Court  or  Judge  in  any  matters  that  appear  to  the  Court  or  Judge 

not  likely  to  mislead  the  oppasite    party  on  any  point  essential 

to  the  merits  of  the  case,  and  may  award  such  reasonable  costs 

of  such  amendment  as  to  the  Court  or  Judge  seem  fit. 

This  and  the  next  succeeding  section  give  the  court  and  judges  very  full  powers 
of  amendment ;  but  it  is  in  the  nature  of  the  case  a  matter  of  discretion  with  the  par- 
ticular tribunal  applied  to,  and  it  is  impossible  to  lay  down  any  rule  as  to  when  and 
under  what  circumstances  that  discretion  will  or  will  not  be  exercised. 

On  an  application  to  amend  pleadings  after  demurrer,  Cohen,  J.,  said :  '^  No 
doubt  the  general  principle  is  that  almost  up  to  any  stage  before  a  dispute  is  determined 
in  these  courts  an  amendment  will  be  allowed,  provided  compensation  is  made  to  the 
other  side  in  costs  *  :  Waller  v.  Young,  (1898)  15  W.N.  105.  In  Stubbs  v.  McSweeney, 
(1897)  18  N.S.W.R.  50,  defendant  was  allowed  to  amend  his  plea  on  a  new  trial 
m<||ion,  although  a  consent  verdict  had  been  taken  with  leave  to  move  and  the  point 
raised  by  the  new  plea  had  not  been  mentioned  at  the  trial.  Amendment  of  name 
of  plaintiflf  in  writ  and  declaration  was  allowed,  the  name  in  the  original  writ  being 
only  plaintifi'^s  business  sign  :  Ye  Sing  v.  Litm  Insurance  Co.,  (1884)  1  W.N.  61. 
An  amendment  of  a  plea  has  been  allowed  on  the  hearing  of  a  demurrer :  Jacobs 
V.  Smith,  (1887)  8  N.S.W.R.  21  ;  3  W.N.  98.  Where  proof  varied  from  the  declaration, 
and  there  was  no  application  to  amend  at  the  trial  (before  a  District  Court  judge) 
on  plaintiff  moving  for  a  new  trial,  he  was  allowed  to  amend  on  payment  of  costs : 
Bryden  v.  Wells,  (1897)   14  W.N.  60. 

After  judgment  and  execution  against  plaintiff,  defendants  obtained  an  order 
amending  the  record  by  substituting  the  *  Borough  of  Windsor  *  for  the  **  Mayor 
and  Aldermen  of  the  Borough  of  Windsor" :  Davies  v.  The  Borough  of  Windsor,  (1883) 
4  N.S.W.R.  335. 

A  count  setting  up  a  novation  of  a  contract  allowed  to  be  added  at  the  trial  - 
Morehead  v.  Mclsaacs,  (1866)  5  S.C.R.  295. 

The  title  of  an  affidavit  was  amended :  Exp.  Pollard,  (1863)  2  S.C.R.  192. 

On  quo  warranto  to  the  *  Lord  Bishop  of  Newcastle,"  the  rule  was  allowed  to  be 
amended  by  adding  the  private  name  of  the  defendant :  R.  v.  Bishop  of  Newcastle, 
(1862)  1  S.C.R.  262. 

On  the  other  hand,  where  a  rule  nisi  called  upon  a  respondent  to  show  cause 
*  why  the  members  of  the  Land  Court  should  not  be  compelled  by  order  of  this 
Honorable  Court  to  state  and  submit  a  case*  instead  of  saying  *"  why  a  writ  of  manda- 
mus should  not  issue,  etc."  the  court  refused  to  allow  the  rule  to  be  amended,  saying 
that  it  would  "change  the  nature  of  the  application  :"  Ex  p.  Campbell  (1898)  14  W.N. 
144 ;  foUowed  in  Ex  p.  McDonald,  (1898)  15  W.N.  32  ;  Ex  p.  Hay,  (1899)  15  W.N. 
228. 

A  plea  which  is  demurrable  or  open  to  grave  question  ought  not  to  be  allowed 
to  be  pleaded  at  the  trial :  James  v.  Watts,  (1868)  8  S.C.R.  81. 

The  court  refused  leave  to  amend  a  petition  of  right  under  the  Act  24  Vic, 
No.  27  (now  repealed)  :  Oriental  Bank  v.  The  Queen,  (1867)  6  S.C.R.  273. 

See  also  under  the  different  special  heads,  and  generally,  Chitty's  Archbold, 
1557,  et  seq. 

^ovfcT  of  260.  (1)  The  Court  or  a  Judge  or  any  Circuit  Court  may 

5  Vic.  No.  9.    at  all  times  amend  all  defects  and  errors  in  any  proceeding  in 
^  ^;.  civil  causes,  whether  there  is  anything  in  writing  to  amend  by 

s.  172.*  *  '  '  or  not  and  whether  the  defect  or  error  is  that  of  the  party  applying 
to  amend  or  not.  All  such  amendments  may  be  made  with  or  with- 
out costs  and  upon  such  terms  as  to  the  Court  or  Judge  seem  fit. 

(2)  All  such  amendments  as  are  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made. 

.See  notes  to  previous  section. 
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PART  XXV.  CL.R  Act, 

8-  260. 

Costs. 

1.  On  verdict  for  plaintiff  :— 

As  a  general  rule  the  plaintiff  succeeding  in  the  trial  of  an  action  is  entitled  to 
his  costs.  This  right  is  based  on  the  statute  of  Gloucester  (6  Ed.  1,  c.  ] ).  But  certain 
exceptions  have  been  engrafted  by  statute  upon  this  general  rule,  the  most  general 
exception  being  that  now  contained  in  s.  267  {infra),  where  a  plaintiff  recovers  less 
than  £30;  see  notes  to  that  section.  Further  by  the  E>efamaUon  Act,  1901,  s.  9, 
it  is  provided  that  "  if  in  any  action  for  defamation  a  verdict  is  returned  in  favour  of 
the  plaintiff  for  damages  in  any  sum  less  than  forty  shillings,  the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  shall  not  have  judgment  to  recover  any 
costs,  unless  the  judge  in  any  case  of  libel  certifies  that  the  words  charged  as  demfa- 
matory  were  published  without  reasonable  grounds  or  excuse.'^ 

In  case,  therefore,  of  an  action  for  slander  in  which  the  plaintiff  recovers  less  than 
40s.  damages,  he  cannot  recover  any  costs.  In  case  of  an  action  for  libel  and  verdict 
for  less  than  408.,  the  plaintiff  may  recover  costs  if  he  gets  a  certificate  under  s.  267 
{infra)  and  also  a  certificate  under  this  section  of  the  Defamation  Act,  *  that  the  words 
were  published  without  reasonable  grounds  or  excuse^"  See  on  this.  Palmer  v.  Verge, 
(1901)  18  W.N.  251.  It  had  been  enacted  by  the  Act  21  Jac.  1,  c.  16,  s.  6,  that  a 
plaintiff  in  slander  recovering  less  than  40s.  should  get  no  more  costs  than  the  damages 
given ;  but  this  section  was  held  by  the  court  here,  and  by  the  Privy  Council  to  be 
impliedly  repealed  bv  the  Defamation  Act,  11  Vic.  No.  13  :  Davies  v.  Harris,  (1883) 
4N.S.W.R.  315;  6'N.S.W.R.  46. 

Trespass. — In  actions  for  trespass  to  land,  where  by  the  pleadings,  title  and 
possession  are  admitted  by  the  defendant,  the  plaintiff  may  begin  his  action  afresh 
in  the  District  Court ;  if  he  does  not  do  so,  and  recovers  less  than  £200,  he  is  only 
entitled  to  costs  on  the  District  Court  scale :  s.  120  (ante). 

This  Act  has  been  held  not  to  apply  to  an  action  for  injury  to  the  reversion :  Lox- 
tony.  Waterhouse,  (1891)  7  W.N.  98;  so  also  where  an  injunction  has  been  claimed 
{ibid) ;  sed.  v.  St.  John's  College  v.  Pierrepoint,  61  L.J.  Q.B.  19  ;  but  this  case  has  been 
overruled  :  Keates  v.  Woodxvard,  (1902)  1  K.B.  532. 

In  Kirkpatrick  v.  WUson,  (1893)  14  N.S.W.R.  257 ;  9  W.N.  182,  on  a  trespass 
action,  money  had  been  paid  into  court,  and  the  action  thereupon  recommenced 
in  the  District  Court  under  this  Act,  and  a  verdict  there  found  for  the  defendant. 
Held,  that  one  bill  of  costs  should  be  brought  in  and  the  portion  referring  to  the 
Supreme  Court  action  taxed  by  the  prothonotary  and  the  remainder  by  the  registrar 
of  the  District  Court,  and  further  (in  spite  of  the  words,  **  costs  to  abide  the  event ") 
that  plaintiff  was  entitled  to  his  costs  in  the  Supreme  Court  up  to  plea ;  that  thos<» 
costs  only  should  be  costs  in  the  cause  abiding  the  event,  which  were  costs  in  abeyance 
abiding  the  event  according  to  the  practice  of  the  Supreme  Court. 

See  also  Kobb  v.  Ricketson,  (1886)  2  W.N.  113. 

In  addition  to  the  New  South  Wales  Statutes  there  are  certain  English  statutes 
to  be  considered. 

By  the  Act  43  Eliz.,  c.  6,  s.2,  it  was  enacted  as  follows: — If  upon  any  action  personal 
to  be  brought  in  any  of  Her  Majesty's  Courts  at  Westminster  not  being  for  any  title 
nor  interests  of  lands  nor  concerning  the  freehold  or  inheritance  of  any  lands,  nor  for 
any  battery  it  shall  appear  to  the  judges  for  the  same  court  and  be  so  signified  or  set 
down  by  the  justices  before  whom  the  same  shall  be  tried  that  the  debt  or  damages 
to  be  recovered  therein  in  the  same  court  shall  not  amount  to  the  sum  of  40s.  or  above 
that  in  every  such  case  the  judges  and  justices  before  whom  any  such  action  shall  be 
pursued  shall  not  award  for  costs  to  the  party  plaintiff  any  greater  or  more  costs 
than  the  sum  of  the  debt  or  damages  so  recovered  shall  amount  unto  but  less  at  their 
discretion. 

This  Statute  has  been  held  to  be  in  force  in  this  State  :  Burt  v.  Goyder,  (1862) 
10  S.C.R.  109  {in  nota).  In  that  case,  Stephen,  C.J..  having  granted  a  certificate  under 
the  District  Courts  Act  (now  s.  267,  infra)  thought  he  ought  also  to  certify  under 
this  statute,  thus  reducing  the  costs  to  the  amount  of  the  verdict  (which  was  below 
40s.)  ;  but  the  judge  afterwards  revoked  this  second  certificate,  holding  that  he  had 
a  discretion  under  this  Act  {ibid).  His  certificate  under  this  Act  is  to  deprive  the 
plaintiff  of  costs  :  see  the  form,  Chitty's  Forms,  224 ;  and  see  Chitty's  Archbold,  474. 
But  in  Afoore  v.  Haynes,  (1881)  2  N.S.W.R.  350,  where  a  certificate  was  granted 
under  the  District  Courts  Act  (now  s.  267,  infra)  it  was  held  that  it  would  be  inconsis- 
tent with  this  to  further  give  a  certificate  under  the  Statute  of  Elizabeth ;  so  that 
this  Statute  may  be  regarded  as  practically  obsolete. 
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CLL.P.  Aot»         By  s.  136  of  the  Act  22  and  23  Car.  II,  c.  9,  it  was  enacted  as  follows  :— 

B*  260*  ^^  ^I  actions  of  trespass,  assault  and  battery  and  other  personal  actions  wherein 

the  judge  at  the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand  upon  the 
back  of  the  record  that  an  assault  and  battery  was  sufficiently  proved  by  the  plaintiff 
against  the  defendant  or  that  the  freehold  or  title  of  the  land  mentioned  in  the  plain- 
tiff's declaration  was  chiefly  in  question,  the  plaintiff  in  case  the  jury  shall  find  the 
damages  to  be  under  the  value  of  40s.  shall  not  recover  or  obtain  more  costs  of  suit 
than  the  damages  so  found  shall  amount  to. 

This  Statute  appears  to  be  in  force  here :  Major  v.  Bullock,  (1880)  1  N.S.W.R. 
139 ;  but  where  a  justification  is  pleaded  no  certificate  is  necessary  {ibid.).  In  spite 
of  the  words  *  other  personal  actions  *  it  has  been  settled  by  English  decisions  that 
the  Statute  is  confined  to  actions  of  assault  and  battery  and  actions  for  trespass, 
mi.  cl.  fr.,  3  Wils.  329.  The  certificate  need  not  be  granted  at  the  trial :  3  Mod.  39. 
Where  the  defendant  lets  judgment  go  by  default  or  justifies  the  assault  and  battery 
or  pleads  in  such  a  manner  as  to  bring  the  freehold  or  title  of  the  land  in  question 
on  the  face  of  the  record,  a  certificate  is  unnecessary. 

By  the  Statute  8  and  9  Will.  3,  c.  1 1,  s.  4,  it  is  enacted  that  in  all  actions  of  trespass 
wherein  at  the  trial  it  shall  appear  and  be  certified  upon  the  back  of  the  record  that 
the  trespass  upon  which  any  defendant  shall  be  found  guilty  was  wiilf ul  and  malcious 
the  plamtiff  shall  have  fuU  costs. 

This  Statute  has  been  held  to  be  in  force  here  :  Brown  v.  Russell,  (1862) ;  Foster 
D.C.  Practice  App.  252 ;  but  would  seem  to  be  impliedly  repealed  by  s.  120  (ante), 
in  cases  coming  under  that  section. 

Bommary — Verdict  for  £30  or  less,  but  above  40s. — In  case,  therefore,  of  verdict 
for  the  plaintiff  for  £30  or  less,  but  above  forty  shillings,  plaintiff  will  be  entitled  to 
his  full  costs  only  on  obtaining  a  certificate  under  s.  267  (infra)  except  in  actions  for 
trespass  coming  under  s.  120  (ante). 

Slander,  verdict  under  40s. — In  slander,  on  a  verdict  for  less  than  40s.  the 
plaintiff  can  recover  no  costs. 

Libel,  verdict  under  408. — In  libel,  on  verdict  under  40s.  the  plaintiff  can  recover 
costs  if  in  addition  to  the  certificate  under  s.  267  the  judge  grants  a  certificate  under 
the  Defamation  Act  (supra). 

Assault  and  battery,  verdict  under  40s. — In  assault  and  battery  on  verdict 
under  40s.  plaintiff  (even  if  the  judge  certifies  under  s.  267,  post)  only  gets  the  same 
amount  of  costs  as  damages  unless  the  judge  further  certifies  that  an  assault  and 
battery  was  sufficiently  proved  (22  and  23  Gir.  II,  c.  9),  unless  justification  is  pleaded 
(supra). 

Trespass  to  land,  verdict  under  £200. — In  trespass  to  land  where  title  is  not 
in  question,  plaintiff  getting  any  verdict  not  exceeding  £200  is  entitled  to  costs  on 
the  District  Court  scale  only,  s.  120  (ante) ;  even  though  the  trespass  were  wilful 
and  malicious  (semble). 

Trespass  qu.  cl.  fr.  verdict  under  40s.,  title  in  question. — If,  however,  title 
to  land  be  in  question,  and  so  appears  on  the  record,  even  where  the  verdict  is  under 
40s.,  a  certificate  under  s.  267  (infra)  will  give  plaintiff  his  costs. 

Other  cases,  verdict  under  40s. — In  other  cases  on  a  verdict  under  40s.  the 
judge  may  certify  under  the  Statute  of  Elizabeth  and  so  reduce  the  plaintiff's  costs 
to  the  amount  of  damages  recovered.  But  his  giving  a  certificate  under  s.  267  implies 
a  refusal  to  certify  under  the  Statute  of  Eliza^th :  Moore  v.  Haynes  (supra). 

Actions  on  judgments. — By  Statute  43  Geo.  3,  c.  46,  s.  4,  it  is  enacted  that  in  all 
actions  which  shall  be  brought  in  England  or  Ireland  from  and  after  the  1st  day  of 
June  in  the  year  of  our  Lord  1803  upon  any  judgment  recovered  or  which  shaU  be 
recovered  in  any  court  in  England  or  Ireland  the  plaintiff  or  plaintiffs  in  such  action 
on  the  judgment  shall  not  recover  or  be  entitled  to  any  costs  of  suit  unless  the  court 
in  which  such  action  on  the  judgment  shall  be  brought  or  some  judge  of  the  same 
court  shall  otherwise  order. 

This  statute  has  been  held  in  part  not  applicable  here  :  Kittler  v.  Murphy,  (1872) 
J 1  S.C.R.  68  ;  but  as  to  other  parts  applicable  :  Bayless  v.  Dixon,  (1883)  4  N.S.W.R.  62, 
and  there  seems  no  reason  why  this  section  should  not  be  held  to  apply  here. 

The  sections  extends  only  to  actions  brought  upon  judg  ments  obtained  by  plaintiffs 
Bennett  v.  Neale,  14  East  343.  In  such  actions  the  plaintiff  will  not  in  general  be 
allowed  his  costs  if  he  might  have  issued  execution  or  realised  all  he  would  be  entitled 
to  recover  in  the  action  in  any  other  way  :  Wood  v.  Silleto,  1  Chit.,  Rep.  473 ;  but 
if  the  action  be  brought  in  order  to  have  personal  execution,  which  plaintiff  could 
not  otherwise  have  obtained,  he  will  be  allowed  his  costs :  Slater  v.  Mackie,  8  C.B. 
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553  ;  19  L.J.  C.P.  88.  Where  action  is  brought  on  a  judgment,  and  also  on  another  C.L.P.  Aot^ 
distinct  cause  of  action,  on  general  verdict  plaintiff  is  entitled  to  his  whole  costs  of  a  OM 
suit  without  any  order  :  Jackson  v.  Everett,  31  LJ.  Q.B.  59 ;  1  B.  &  S.  857.  The 
application  under  the  act  may  be  made  to  the  Full  G)urt  or  to  a  judge  in  chambers 
not  at  nisi  prius  :  Jones  v.  Lake,  8  C.  &  P.  395 ;  (in  England  ;  but  qucere  here).  In 
general  it  should  be  made  to  a  judge  at  chambers  :  Claridge  v.  Wilson,  26  L.J.  Ex.  246, 
and  on  summons  to  show  cause. 

On  verdict  for  defendant  : — 

Generally. — '  At  common  law  the  defendant  was  not  entitled  to  costs,  and  he  was 
whoUy  without  remedy  for  any  expenses  he  had  been  put  to,  if  he  had  a 
verdict  or  the  plaintiff  was  nonsuited,  the  amercement  to  which  the  plaintiff 
was  subjected  in  such  a  case,  pro  /also  clamore  suo,  going  entirely  to  the  Crown. 
But  by  Statutes  23  H.  8,  c.  15,  and  4  Jac.  1,  c.  3,  in  all  cases  in  which  the 
plaintiff  would  be  entitled  to  costs  if  he  recovered,  the  defendant  shall  have  his  costs 
if  a  verdict  be  found  for  him  or  the  plaintiff  be  nonsuited.  Also  by  Statute  18  Eliz. 
c.  5,  in  actions  upon  penal  statutes  by  common  informers,  the  defendant  is  entitled 
to  his  costs  if  the  plaintiff  willingly  delays  the  suit  or  discontinues  or.becomes  nonsuit, 
or  has  a  verdict  or  judgment  against  him,  though  the  plaintiff  would  not  be  entitled 
even  if  he  succeeded  (Chitty's  Archbold  496).  This  passage  sufficiently  summarises 
the  general  law. 

Actions  by  executors  and  administrators. — Executors  and  administrators 
suing  in  their  representative  capacity  were  not  liable  to  costs  on  nonsuit  or  verdict 
for  defendant,  but  by  s.  7  of  the  General  Legal  Procedure  Act  1902,  re-enacting 
s.  28  of  the  Act  5  Vic.  No.  9,  they  are  made  liable  to  costs  as  though  they  were  suing 
in  their  own  right ;  see  that  Act,  post. 

As  to  joint  defendants,  see  s.  261  {infra),  and  s.  39  (ante). 

For  costs  in  particular  cases  see  the  special  heads. 

Doable  and  treble  costs.— In  certain  cases  by  Statute  double  and  treble  costs 
are  allowed.  Double  costs  are  estimated  in  this  way  :  First  allow  single  costs,  including 
witnesses  expenses  ;  then  allow  one  half  of  the  single  costs  without  any  deduction  for 
counsel's  fees,  etc.  Treble  costs  are  the  single  costs,  half  of  the  single  costs,  and  half 
of  that  half  :  Stanniland  v.  Ludlow,  4  B.  &  C.  889 ;  Phillips  v.  Bacon,  1  Chit.  Rep. 
137  (n) ;  Buckle  v.  Berne,  4  B.  &  C.  154.    See  Chitty's  Archbold  506. 

What  costs  allowed.— As  to  what  costs  are  allowed  on  taxation  see  s.  266  (infra), 
and   notes  thereon. 

Becorlty  for  costs. — In  certain  cases  a  defendant  may  apply  for  security  for 
costs.  ■~~A*  to  tWs  see-generaLlly  Chitly's  Archbold  1414,  et  seq. 

Grounds  of  Application. — H  the pbintiff  permanently  resides  abroad  he  ^Yill  be 
ordered  tO-givesecuri^.  This  ^^•as  so  Held  even  where  plaintiff  resided  in  an  adjoin- 
infir^Dlony-  Blitt  v.  Beer,  (1884)  1  W.N.  24  ;  McWhxnnie  v.  Union  S.S.  Co.,  (1886) 
2w.N.  73,  though  under  the  Creditors  Remedies  Act,  19  Vic.  No.  12  (now  the 
Interstate  Debts  Recovery  Act,  1901,  post)  a  judgment  of  this  Court  might  be  enforced 
in  that  State  (ibid.) :  but  held  otherwise  since  the  (Commonwealth)  Service  and 
Execution  of  Process  Act,  1901,  post:  see  Conrad  v.  Muston,  (1903)  20  W.N.  28.  , 
Where  a  plaintiff  (or  one  of  two  plaintiffs)  is  tejupprarily  resident  here  Jn 
order  to  bring  the  action,  security  cannot  be  ordereJl  Bryant  v.  Commercial  Banking 
Co.,  (1898)  15  W.N.  108;  TarrMyn  V.  Stephem,  (1890)  6  W.N.  161.  Mere 
temporary  absence  of  a  person  permanently  resident  here  will  not  entitle  defendant 
to  security  :  Henshen  v.  Garves,  2  H.  Bl.  383  ;  but  intention  of  a  foreigner  to  return 
is  not  enough  :  Stockton  v.  Smith,  (1884)  1  W.N.  57.  Where  on  the  evidence 
the  judge  held  that  the  plaintiff  was  not  a  ■  resident  *  of  New  South  Wales, 
although  he  had  been  living  here  when  he  had  brought  the  action,  but  had  since 
gone  abroad  again,  security  was  ordered  :  Lingham  v.  National  Cash  Register  Co., 
(1901)  18  W.N.  252.  Where  security  had  been  ordered  against  a  plaintiff 
residing  in  Victoria,  and  he  after  wards  came  and  lived  in  this  State,  but  did  not 
state  he  was  permanently  residing  here,  an  application  to  rescind  the  previous 
order  was  refused :  Williams  y.  Moss,  (1881)  T.T.R.  30. 

A  married  woman  suing  alone,  resident  out  of  the  jurisdiction,  may  be  ordered 
to  give  security  :  Reid  v.  Want,  (1895)  11  W.N.  173.  The  existence  of  merely  personal 
assets  here  is  no  ground  for  refusing  securitv  :  Kaiapoi  Woollen  Co.  v.  Haydn, 
(1891)  7  W.N.  147;  Robinson  &>  Sons,  Ltd/ v.  Douglas,  (1890)  1  B.C.  12;  but 
possession  of  realty  or  chattels  real  or  other  property  of  a  fixed  and  permanent 
description  would  be  an  answer:  Casey  v.  Cassin,  (1887)  3  W.N.  85;  Limerick 
Railway  Co.  v.  Eraser,  4  Bing.  394 ;  Redondo  v.  Chater,  4  Q.B.D.  457 ;  re 
Apollinaris  Co.*s  Trademarks,  (1891)  1  Ch.  1.  A  life  estate  in  property  in  the 
State  is  not  sufficient  :  Orr  v.  Smith,  (1888)  5   W.N.    16. 
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154  Co8t8 — Security  foi'  Costs. 

C,L«P«  Act)  Where  plaintiff  goes  to  reside  permanently  abroad  after  the  institution  of  the 

S»  260*       *"*^»  security  may  be  ordered  :  Massey  v.  Allen,  12  CD.  807. 

Foreign  company. — A  foreign  company  must  give  security :  Kaiapoi  Woollen 
Co.  V.  Haydn,  7  W.N.  147 ;  RMnson  6*  Sons,  Ltd.  v.  Douglas  (supra)  ;  but  see  re 
Apcilinaris  Co.*s  Trademarks  [supra) ;  see  in  Equity,  Brush  Electric  Co.  v.  Kingsbury, 
(1891)  2  B.C.  6. 

Insolvency,  bankruptcy,  dr  pauperism. — The  fact  that  plaintiff  is  an  insolvent,  a 
bankrupt  or  a  pauper  will  not  entitle  defendant  to  security  :  Ross  v.  Jacques,  8  M.  &  W. 
135.  But  where  an  uncertificated  bankrupt  was  suing,  and  the  official  asstgnee, 
had  signified  his  intentronio  cjai m  the  damages,  iTany,  security  v^'zs  ordered  :  Heiliger 
V.  Marcus,  (1901)  18  W.K.*~233  ;  see^fecufvTTrirrfami.irC.K'SZS:; — WtlCTTa  plaintiff 
after  a  verdict  for  him,  but  pending  a  new  trial  motion,  became  insolvent,  the  official 
assignee  was  ordered  to  give  security  for  future  costs  before  appearing :  Hodson  v. 
O'Brien,  (1885))  1  W.N.  101.  Where  a  plaintiff  in  such  a  position  is  really  a  mere 
nominal  plaintiff,  and  the  action  is  brought  wholly  for  the  benefit  of  some  third  party, 
proceedings  will  be  stayed  until  security  is  given,  but  not  if  the  action  is  for  the  plain- 
tiff's own  benefit:  Andrews  v.  Morris,  7  Dowl.  712;  McSharry  v.  Railway  Com- 
missioners, (1897)  18  N.S.W.R.  33;  13  W.N.  161  ;  but  the  mere  fact  that  in  such  a 
case  the  claim  the  subject  of  the  action  has  been  assigned  by  v^^y  of  security  to  a  third 
person  who  is  finding  the  money  to  prosecute  the  ckiim  is  not  sufficient  ground. 
McSharry  v.  Railway  Commissioners  {supra) ;  at  least  where  the  plaintiff  has  a 
substantial  interest  in  the  result.  Where  an  order  for  security  is  made  against  the 
real  plaintiff,  he  cannot  be  made  to  pay  the  costs  of  the  motion,  not  being  a  party  on 
the  record :   Calder  v.  Slattery^  (ISS5)  2  W.N.  38. 

Limited  or  no  liability  company. — By  the  Companies  Act,  1899,  s.  259,  where 
I  a  limited  or  no  liability  company  is  plaintiff  if  there  appears  reason  to  believe  that  the 
;   assets  of  the  company  will  be  insufficient  to  pay  the  costs  of  a  successful  defendant, 
I   the  plaintiffcompany  may  be  ordered  to  find  security,  and  proceedings  stayed  mean- 
while.   The  fact  that  a  company  is  in  liquidation  is  prima  facie  evidence  that  the 
assets  will  be  insufficient :  Pure  Spirit  Co.  v.  Fowler,  25  Q.B.D.  235. 

ApplieatiOB  againit  a  defendant*— Security  cannot  be  required  from  a  defen- 
dant, or  from  a  person  who  though  a  moving  party  is  really  brought  into  Court  to 
defend  himself :  New  Pinnacle  Group  Co.  v.  LuhHg  Co.,  (1900)  21  N.S.W.R.  297  ; 
17  W.N.  206. 

Application  when  made. — T^e  application  cannot  be  made  till  after  appearance 
It  must  usually  be  made  before  issue  joiaod  :  R.  98  (post).  IT  made  after  issue"jbiried* 
it  must  be  made  promptly  after  the  circumstances  entitling  defendant  to  security 
have  come  to  his  knowledge  :  Wainvoright  v.  Bland,  2  C.  M.  &  R.  740  ;  4  Dowl.  547. 

How  made. — Th^  application  is  usually  made  on  summons  taa.  judge  in  Cham- 
bers :  but  may  be  made  to  the  Court  on  rule  nisi :  McSharry  v.  Railway  Commis- 
sioners, (1897)  13  W.N.  127 ;  where  a  stay  will  not  necessarily  be  granted 
pending  the  rule  absolute  :  ibid.  No  affidavit  of  merits  in  the  defence  is  required  : 
Guinefdland  v.  Joubert,  (1886)  3  W.N.  32 ;  Coote  v.  Howlett,  (1887)  3  W.N.  135. 

Form  of  order. — The  order  is  for  a  stay  of  proceedings  until  security  is  given  : 
Chitt/s  Forms,  830. 

Bond. — The  prothonotary  was  held  right  in  refusing  to  approve  of  the  bond 
of  the  Commercial  Banking  Company  of  Sydney,  the  bank  having  no  power  under 
its  Act  to  give  such  a  bond  :  Buckstone  v.  Bennett,  (1877)  Knox  481. 

Second  application.— The  mere  fact  that  a  trial  has  lasted  a  considerable  time, 
so  that  the  security  at  first  given  has  become  inadequate,  is  not  sufficient  reason 
for  making  a  further  order  :  Kugelmann  v.  Norton,  (1900)  16  W.N.  146;  nor  that 
a  new  trial  has  been  ordered  :  Cork  v.  Scottish  Imperial  Co.,  (1883)  T.T.R.  172. 

Application  by  nominal  plaintiff.— An  alleged  partner  whose  name  is  being 
used  by  co-plaintiffs  in  an  action  is  entitled  to  ask  for  an  indemnitv  by  them  against 
costs  :  Proudfoot  v.  Bank  of  N.Z.,  (1885)  6  N.S.W.R.  170  ;  2  W.N.  15.  See  Imray 
y.  Griffin,  (1889)  10  N.S.W.R.  114;  5  W.N.  112.  Where  the  name  of  a  person  is 
joined  as  co-plaintiff  in  an  action,  and  he  knows  of  it  and  does  not  repudiate  it,  he 
may  be  supposed  to  have  ratified  the  attorney's  act ;  and  where  after  two  trials  such 
a  person  applied  to  set  aside  judgment  and  execution  against  him  the  application 
A^-as  refused  :  Von  Meyer  v.  Borough  of  E.  St.  Leonards,  (1887)  3  W.N.  70. 

Costs  to  one  or  261.  Where   two  or   more  persons   are  defendants   in   a 

SSISdintT.^*'^  personal  action,  any  one  of  them  in  respect  of  whom  a  nolle 
6  Vic.  No.  9,  prosequi  is  entered  or  who  obtains  a  verdict  shall  have  judgment 
'•^^"  for  and  recover  his  reasonable  costs  of  suit. 
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On  the  section  of  the  English  Act  3  &  4  Will.  4,  c.  42,  s.  32,  which  is  in  similar  C.L.P.  Aot, 
terms  (except  that  a  judge  could  in  England  certify  to  deprive  a  joint  defendant  of  g^  261. 
his  costs)  many  cases  have  been  decided.  Where  several  defendants  defend  jointly 
and  one  of  them  gets  a  verdict,  he  will  be  entitled  to  an  aliquot  portion  of  the 
joint  costs  of  the  ddfence,  unless  the  taxing  officer  is  satisfied  that  some  smaller  por- 
tion should  be  allowed  by  reason  of  special  circumstances.  Thus  if  there  be  two 
defendants  he  will  be  entitled  to  half  the  costs ;  if  three,  to  one  third  :  Griffiths-  v. 
Jones,  4  Dowl.  159 ;  Starling  v.  Cotens,  2  CM.  &  R.  445.  He  may  also  get  sepa- 
rate costs  incurred  by  him  applicable  to  his  defence  alone  :  Griffiths  v.  Kynaston, 
2  Tyr.  757.  If  defendants  bona  fide  defend  by  separate  attornies,  and  one  of  them 
gets  a  verdict  he  is  entitled  to  the  whole  of  his  costs :  Nanny  v.  Kenrick,  2  Dowl. 
334.  Where  a  verdict  is  found  for  the  plaintiflf  on  some  of  the  issues  against  some 
of  the  defendants  and  against  the  plaintiff  on  the  other  issues,  the  plaintiff*  is  entitled 
to  the  balance  only  of  the  costs  after  deduction  of  all  the  costs  of  all  the  defendants  : 
Starling  v.  Couns,  2  CM.  &  R.  445. 

Where  there  are  several  defendants  who  obtain  judgment  in  the  action,  the 
plaintiff  may  pay  costs  to  which  of  them  he  pleases,  and  when  they  fail  each  de- 
fendant is  liable  for  the  whole  costs,  but  if  after  satisfaction  from  any  one,  the  plain- 
tiff takes  out  execution  against  another,  such  defendant  may  apply  to  the  Court 
for  a  stay :  Wilson  v.  Foote,  Bull.  N.P.  335. 

Defendants  bona  fide  severing  in  their  defence  and  obtaining  verdicts  arc  each 
entitled  to  their  costs ;  but  otherwise  if  the  severance  is  not  bona  fide :  Gambrell  v. 
Earl  of  Falmouth,  5  A.  &  E.  403. 

262.  Where  a  nolle  prosequi  is  entered  on  any  count  or  Noiu prosequi. 
as  to  part  of  a  declaration,  the  defendant  shall  have  judgment  6  vic  No.  o. 
for  and  recover  costs  in  that  behalf.  *'  ^^' 

And  if  there  are  two  counts  on  distinct  causes  of  action,  and  the  defendant  lets 
judgment  go  by  default  as  to  one  and  obtains  a  verdict  on  the  other,  the  plaintiff 
is  entitled  to  costs  on  the  former,  the  defendant  on  the  latter  :  Dav  v.  Hanks,  3  T.  R. 
654 ;  Anon.  8  T.R.  467. 

And  see  s.  265,  infra. 


In  all  writs  of  scire  facias  the  plaintiff  shall  recover  Sdrt  facia*. 
his  costs  as  well  upon  a  judgment  by  default  as  on  a  judgment /w. 
after  plea  or  demurrer. 

As  to  sci.  fa.,  see  s.  148,  ante. 

264.  Where  judgment   is   given  on   a  demurrer  in  any  Demurrer. 
action  whatever,  the  party  in  whose  favour  such  judgment  is  ibid. 
given  shall  have  judgment  to  recover  his  costs. 

As  to  demurrer,  see  s.  100.  ante. 

265.  The  costs  of  any  issue  either  of  fact  or  law  shall  Distribution  of 
follow  the  finding  or  judgment  upon  such  issue,  and  be  adjudged  ^''*^'.    ^^ 

to  the  successful  party  whatever  may  be  the  result  of  the  other  s.  75.*^' 
issue  or  issues. 

Sec  R.  424,  post. 

If  there  are  several  issues  and  one  is  found  for  the  plaintiff,  and  the  other  for 
the  defendant,  if  that  found  for  the  plaintiff  entitle  him  to  recover  his  debt  or  dam- 
ages, or  any  pari  of  them,  he  will  be  entitled  to  the  postea  and  to  the  general  costs 
of  the  cause:  Chitty^s  Archbold,  499.  As  to  costs  of  abortive  issues  on  ar- 
rest of  judgment,  or  judgment  non  obstante  veredicto,  see  s.  164,  a?ite. 

But  the  defendant  will  be  entitled  to  the  same  if  the  defence  raised  upon  the 
issue  found  for  the  defendant  furnishes  a  defence  to  the  whole  action.  Thus  in  an 
action  for  libel  if  there  is  a  plea  of  not  guilty  and  pleas  of  justification,  and  a  ver- 
dict is  found  for  the  defendant  on  the  general  issue,  and  for  the  plaintiff  on  the  special 
plea,  the  defendant  is  entitled  to  the  general  costs  of  the  cause.  So  will  he  be  en- 
titled to  them  if  there  be  but  one  plea  upon  which  issue  is  joined,  if  the  plea  raises 
divisible  and  distinct  issues,  one  of  which,  substantially  a  defence  to  the  whole  action 
is  found   for  the   defendant :   Chitty's   Archbold,  499,  500,  and  cases  cited  :  Hart 


Digitized  by  VjOOQIC 


156  Costs, 

C.L.P.  Aet,  V.  Cutbush,  2  Dowl.  456  ;  Frankum  v.  Lord  Falnwtah,  4  Dowl.  65 ;  Bird  v.  Higgin- 
ft  MA  son,  5  A.  &  E.  83 ;  Spencer  v.  Hamerton,  4  A.  &  £.  413  ;  Newton  v.  Holford,  14  Lj. 
*'  •       CP.  145 ;  1  C.B.  141 ;  Knight  v.  Woore,  3  Bing.  N.C  534 ;  6  Dowl.  487. 

Where  there  are  several  issues  the  party  who  is  entitled  to  the  general  costs  of 
the  cause  is  (except  where  no  material  issue  in  fact  is  found  for  him  :  R.  424,  post) 
entitled  to  all  the  costs  with  the  exception  of  the  costs  of  such  parts  of  the  pleadings, 
briefs  and  counsel's  fees  {Hatlewood  v.  Back,  9  M.  &  W.  1  ;  Hart  v.  Cutbush,  2  Dowl. 
456)  and  of  such  of  the  witnesses  and  other  expenses  {Eades  v.  Everett,  3  Dowl.  687  ; 
Richards  v.  Cohen,  1  Dowl.  533)  as  are  applicable  only  to  the  issue  or  issues  on  which 
he  has  failed,  which  costs  will  have  to  be  deducted  from  his  costs.  And  it  is  further 
to  be  observed  that  such  party  will  be  entitled  to  the  costs  of  all  witnesses  whose 
evidence  related  to  the  issues  on  which  he  has  succeeeded  although  their  evidence  also 
related  to  the  issues  on  which  he  has  failed ;  but  that  the  opposite  party  will  only 
be  entitled  to  the  cost  of  such  witnesses  whose  evidence  related  exclusively  to  the 
issues  on  which  he  has  succeeded  :  CoiUishaw  v.  Macleod,  (1899)  15  W.N.  193 ; 
Freeman  v.  Rosher,  6  D.  &  L.  517  ;  18  L.J.Q.B.  105 ;  Clothier  v.  Gunn,  13  C.B.  220  ; 
22  L.J.C.P.  98;  Jewell  y.  Parr,  25  L.J.C.P.  179.  In  general  the  question  as  to 
whether  particular  costs  are  referable  to  one  issue  or  another  is  a  question  of  fact 
for  the  decision  of  the  taxing  officer  and  the  Court  will  not  interfere  with  it :  Doe 
d.  Smith  V.  Webber,  2  A.  &  E.  448  ;  Pilgrim  v.  Southampton,  &€.,  Railway  Co.,  8 
C.B.  25 ;  Chitty's  Archbold,  502,  503. 

Cases  in  the  New  South  Wales  Courts. — The  following  cases  illustrating  the 
above  statements  of  the  law  on  this  subject  have  been  decided  in  the  New  South 
Wales  Courts:  WUson  v.  A/cB^an,(1867)  7  S.C.R.  109,  an  action  for  illegally  im- 
pounding and  not  feeding  cattle,  and  for  trespass  for  taking  the  cattle ;  verdict 
for  plaintiflf  on  question  of  not  feeding  only ;  and  on  issue  raised  on  one  replication 
verdict  generally  for  the  defendant,  but  as  to  parts  of  this  replication  denied  by 
special  rejoinders  issues  found  for  the  plaintiff.  On  review  the  prothonotarv  ^-as 
directed  to  tax  costs  on  these  issues  for  the  plaintiff.  *  The  guide  for  the  prothono- 
tary  on  taxation  is  a  simple  one,  namely  that  he  should  tax  on  each  issue  the  costs 
of  the  party  succeeding  on  that  issue  ;  the  difficulty  is  in  the  application  of  this  rule. 
The  defendant  separately  by  distinct  rejoinders  took  issue  on  three  of  four  facts, 
and  each  of  these  was  found  for  the  plaintiffs.  I  am  of  opinion  that  whatever 
were  costs  fairly  applicable  to  these  three  issues  should  be  allowed  ot  the  plaintiff. 
In  Reynolds  v.  Harris,  3  C.B.N.S.  267,  where  the  plea  was  divided,  the  Court  held  that 
the  defendant  was  entitled  to  the  costs  of  that  part  of  the  plea  which  was  found  to 
be  true ;  but  the  plaintiff  did  not  get  the  costs  of  any  part  of  that  plea.'  In  Kear- 
ney v.  Bryan,  (1871)  10  S.C.R.  167,  Stephen,  C.J.,  said,  "  The  question  of  divisible  or 
not  divisible  issues,  and  the  right  of  the  litigant  who  succeeds  on  part  of  such  an 
issue  (but  who  has  failed  on  other  parts,  and  generally  in  the  a<:tion)  to  get  costs  as 
to  the  part  on  which  he  has  succeeded,  are  of  no  small  embarrassment,  and  the  sub- 
ject of  various  irreconcilable  decisions,  as  well  as  opposing  views  by  different  text 
writers.*    But  the  judgment  goes  on  to  recognise  certain  points  as  clearly  decided — 

that  with  respect  to  findings  on  distinct  and  separate  issues  the  losing  party 
is  to  have  his  costs  of  the  issues  on  which  he  has  succeeded  : 

that  the  findings  must  appear  on  the  record  by  distinct  findings  of  the  jury 
or  by  the  postea,  original  or  amended  : 

that  the  same  rule  applies  to  the  costs  of  different  parts  of  a  divisible  issue. 

"  Looking  at  the  decisions  in  Routledge  v.  Abbott,  8  A.  &  E.  582 ;  Sharland  v. 
Loaring,  1  Ex.  375 ;  (where  however  there  were  separate  closes  named  although 
in  one  count),  Williams  v.  The  G.W.  Railway,  8  M.  &  W.  856 ;  Cox  v.  Thomasson, 
2  Cr.  &  J.  498  (a  case  as  to  separate  counts  met  by  one  plea) ;  Welby  v.  Brown,  1  Ex. 
770  ;  (where  a  demand  for  work  was  reduced  in  amount  only) ;  Prudhomme  v.  Fraser, 
2  A.  &  E.  645 ;  Traherne  v.  Gardner,  8  E.  &  B.  178,  182 ;  and  Pater  son  v.  Harris, 
31  L.J.Q.B.  279; — especially  the  observations  of  Mr.  Justice  Crompton  in  the  last 
cited  case— I  conceive  the  rule  to  be  established,  that  wherever  there  are  causes  of 
action  included  in  one  count,  which  the  defendant  might  at  his  option  have  sepa- 
rated in  pleading,  either  by  denying  part  and  confessing  but  avoiding  another  part, 
or  by  setting  up  in  any  way  separate  defences  to  different  portions  of  the  claim,  then 
the  issue  though  in  form  one  only,  is  equally  divisible  by  the  verdict.  But  the  ap- 
plication of  this  rule  will  still  in  particular  instances  be  matter  of  nice  discrimina- 
tion, and  may  occasionally  be  of  much  difficulty.' 

*  Where  the  issue  itself  cannot  be  or  has  not  been  divided,  but  where  the  plain- 
tiff has  not  proved  a  cause  of  action  to  the  extent  asserted  by  him,  if  he  has  called 
witnesses  to  support  the  more  extensive  demand,  he  cannot  get  costs  in  respect  of 
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those  witnesses  or  of  that  or  portion  of  his  claim ;  but  the  defendant  though  he  may  C.L.P.  J&Ot> 
have  called  witnesses  to  meet  and  disprove  that  part,  is  nevertheless  not  entitled  to       g^  265« 
the  costs  of  his  partial  success.' 

In  the  case  of  Little  v.  Sandeman,  (1880)  1  N.S.W.R.  263 ;  Where  the  plaintiff 
sued  for  several  horses  in  a  count  in  trover,  specifying  them  in  his  particulars,  and 
recovered  damages  onlv  for  one,  it  was  held  that  the  defendant  was  entitled  to  have 
the  verdict  entered  for  him  in  respect  of  the  other  horses ;  and  the  postea  was  amended 
accordingly  by  the  Full  Court,  the  trial  having  taken  place  on  circuit  before  an  acting 
judge  whose  commission  was  at  an  end.  In  the  case  of  OlUve  v.  The  Borough  of 
WaterloOy(lSS2)  3  N.S.W.R.  26,  plaintiff  sued  in  a  first  count  for  negligently  alter- 
ing a  street  whereby  damage  accrued  to  his  land,  and  in  a  second  count  for  trespass, 
verdict  for  one  farthing  on  the  second  count  and  certificate  refused.  The  Court 
held  on  motion  to  review  taxation  that  the  defendants  were  not  entitled  to  the  gen- 
eral costs  of  the  action  (and  that  their  costs  should  be  taxed  as  between  party  and 
party  as  s.  9  of  the  Act  22  Vic.  No.  12  (see  GeneralLegalProcedure  Act  1902,s.6, 
post)  does  not  extend  to  a  case  like  this).  It  was  further  held  that  the  defendants 
should  be  allowed  the  costs  of  such  parts  of  the  pleadings,  briefs,  counsel's  fees,  wit- 
nesses and  other  expenses  as  were  applicable  exclusively  to  the  issue  on  which  they 
succeeded  ;  that  in  effect  this  was  the  judgment  of  Mr.  Justice  Patteson  in  Fatakerly 
V.  Rogerson,  1  L.M.  &  P.  747 ;  the  word  exclusively  should  be  read  substantially." 

In  O'Rourke  v.  The  Commissioner  for  Railways,  (1888)  9  N.S.W.R.  357 ;  5 
W.N.  16 ;  on  a  claim  for  £100,000,  on  common  money  counts,  the  matter  being 
referred  to  arbitration,  the  arbitrators  found  a  verdict  for  the  plaintiff  for  £20,000 
odd ;  it  was  held  by  the  Court  here  that  the  defendant  having  succeeded  on  a  large 
portion  of  the  claim  should  have  his  costs  of  the  items  on  which  he  had  succeeded 
taxed  in  order  to  set  them  off  against  plaintiff's  costs ;  and  that  the  prothonotary 
might  inquire  of  the  arbitrators  to  find  out  on  which  items  defendants  had  succeeded. 
But  on  appeal  to  the  Privy  Council  (11  N.S.W.R.  459)  this  decision  was  reversed 
on  the  ground  that  by  the  express  terms  of  the  reference  the  parties  had  agreed  that 
the  award  should  be  for  a  sum  certain  and  that  costs  should  follow  the  event. 

In  Brown  v.  Dibbs,  (1874)  12  S.C.R.  339,  action  for  coals  sold  and  delivered, 
claiming  £4000  odd,  plea  cross  action  only,  verdict  for  plaintiffs  for  £2034  6s.,  it 
was  held  by  the  Court  that  the  plaintiffs  should  have  the  general  costs  of  the  action, 
and  the  costs  of  proving  his  claim,  and  the  costs  of  any  witnesses  whose  evidence 
was  efficacious  in  cutting  down  the  defendant's  claim  under  his  cross  action ;  and 
the  postea  being  amended  to  show  as  the  fact  was  that  a  yerdict  had  been  found  for 
the  defendant  on  the  plea  of  cross  action  with  damages  £2290,  the  costs  of  defendant 
under  his  plea  of  cross  action  should  be  deducted  when  taxed  from  plaintiff's  costs ; 
and  see  Dubbo  Refrigerating  Co.  v.  Rutherford,  (1898)  14  W.N.  180.  But  in  Bogan 
V.  Lyons,  (1890)  6  W.N.  169,  defendant  was  not  allowed  his  costs  on  his  plea  of  set 
off,  the  postea  not  showing  that  he  had  obtained  a  verdict  on  the  plea  and  there  being 
nothing  to  show  that  such  was  the  case  in  order  to  enable  the  postea  to  be  amended 

Where  the  plaintiff  succeeds  but  does  not  get  his  costs  for  any  reason  (as  by  not 
getting  a  certificate  under  the  District  Courts  Act)  defendant  is  nevertheless  en- 
titled to  the  costs  of  the  issues  found  in  his  favor  :  Ollive  v.  The  Borough  of  Waterloo, 
3  N.S.W.R.  26  {supra). 

If  the  unsuccessful  party's  costs  exceed  those  of  the  successful  party,  he  will 
have  judgment  for  the  excess  iTwigg  v.  Potts,  4  Dowl.  266 ;  Milner  v.  Graham,  2 
Dowl.  422 ;  and  see  SomervUle  v.  Brenan,  (1902)  18  W.N.  287. 

"  Costs  in  the  cause  "  may  in  certain  cases  be  distributive.  In  Brace  v.  Kemp- 
son,  (1895)  11  W.N.  147,  plaintiff  sued  in  three  counts,  defendant  paying  money 
into  court  as  to  one  count  and  pleading  to  the  others.  A  discovery  order  was  then 
obtained  by  plaintiff,  costs  to  be  costs  in  the  cause ;  afterwards  plaintiff  accepted  the 
money  paid  in  and  entered  a  nolle  prosequi  as  to  the  rest  of  the  declaration :  held, 
that  defendants  were  entitled  to  the  discovery  costs  having  succeeded  on  the  issues 
pn  which  the  discovery  was  obtained.  So  of  costs  of  commissions  :  Dubbo  Refriger- 
ating Co.  V.  Rutherford,  (1898)  14  W.N.  180. 

Bet  off  of  costs. — The  costs  of  demurrer  and  of  all  interlocutory  proceedings 
are  the  subject  of  set  off  in  the  final  adjustment  of  the  costs  :  Broughton  v.  Vincent, 
(1883)  4  N.S.W.R.  59  ;  R.  425,  post ;  "  interlocutory  proceedings  "  including  proceed- 
ings after  judgment :  Adams  v.  Young,  (1899)  20  N.S.W.R.  305 ;  16  W.N.  58  ;  but 
costs  ordered  to  be  paid  by  order  of  the  Privy  Council  stand  on  a  different  footing 
and  must  be  paid  independent  of  set  off  :  Adams  v.  Young,  (1899)  20  N.S.W.R.  169; 
15  W.N.  269.  Though  costs  of  an  Equity  suit  cannot  be  set  off  against  costs  of  a 
common  law  action  between  the  same  parties  to  the  prejudice  of  the  solicitors  lien  : 
Want  V.  Moss,  (1892)  13  N.S.W.R.  96 ;  9  W.N.  15 ;  R.  425,  post. 
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CLP,  Act)  As  to  set  off  of  costs  of  abortive  issues  on  arrest  of  judgiilent  or  judgment  non 
EL  266.       obstante  veredicto :  see  s.  164. 

Costs  of  two  trials  on  different  matters  properly  brought  between  the  same 
parties  are  not  to  be  set  off  to  the  prejudice  of  the  attorney's  lien :  Cohn  v.  Rowe, 
(1883)  T.T.R.  182.  Such  a  Uen  may  be  waived  :  Wilson  v.  Smtth,(lS80)  1  N.S.W.R. 
310. 

Costs  of  two  rules  for  prohibition  substantially  the  same  matter  ordered  to  be 
set  off  :  Ex  parte  Hartley,  (1890)  6  W.N.  160. 

Where  plaintiff  had  a  verdict  on  one  count  for  £25,  but  got  no  certificate,  and 
defendant's  costs  on  another  count  on  which  he  succeeded  came  to  £37,  it  was  held 
that  defendant  could  set  off  these  costs  against  the  verdict :  Sommerville  v.  Brennan, 
(1902)  18  W.N.  287. 

Scales  of  costs:  266.  The    Judges    may    make    rules    establishing    three 

2o^vic.  No.  8,  separate  scales  of  costs  in  actions,  having  regard  severally  to  the 
amount  sued  for  or  the  value  of  the  matter  sought  to  be  re- 
covered. The  lowest  scale  shall  extend  to  all  cases  not  exceeding 
fifty  pounds,  the  second  scale  to  all  cases  above  fifty  and  not 
exceeding  one  hundred  pounds,  and  the  highest  scale  to  all  other 
cases. 

Roles.— Rules  have  been  passed  establishing  three  scales :  see  RR.  408,  409, 
and  scales,  post. 

Amoimt  raed  fop  op  Yaiae  of  the  mattep  DMught  to  be  pecoYeped.— 

In  Clune  v.  Smythe,  (1899)  15  W.N.  229,  the  prothondtary  held  that  the  meaning 
of  the  words  *  amount  sued  for  *  differs  according  as  the  plaintiff  or  the  defendant 
is  the  successful  party ;  that  they  mean  the  amount  recovered  when  the  plaintiff 
is  successful  and  the  amount  endorsed  on  the  writ  or  claimed  in  the  dedaratfoifwhen 
the  defendant  is  succttsf u) :  citing  Cross  v.  Collins,  5  Bing.  N.C.  194 ;  Woodhams  v. 
ITewman,  7  C.B.  654 ;  Emery  v.  Binns,  7  Moo.  P.C  195 ;  Ex  parte  Goebel,  2  S.C.R. 
82 ;  DoiUing  v.  Burt,  (1898)  19  N.S.W.R.  55 ;  14  W.N.  177 ;  Kauri  Timber  Co.  v. 
The  Woosung,  (1897)  14  W.N.  38.  He  further  held  that  applying  the  same  con- 
struction  to  the  words  *  value  of  the  matter  sought  to  be  recovered  *  they  must  also 
be  construed  differently  according  as  the  plaintiff  or  defendant  is  successful.  In 
^  the  former  case  the  verdict  shows  what  it  is  that  the  plaintiff  seeks  to  recover,  and 
his  costs  are  to  be  taxed  according  to  the  value  of  what  he  actually  recovers  J  in  the 
latter  case  the  value  to  be  ascertained  is  the  value  to  the  defendant  of  that  which  is 
claimed  by  the  writ  from  him.  Accordingly  he  held  that  (the  case  beine  ejectment) 
the  value  of  the  matter  sought  to  be  recovered  must  be  limited  to  the  value  of  defen- 
dant's interest  in  the  property,  the  defendant  having  succeeded.  On  appeal,  Cohen, 
J.,  held  that  the  prothonotary  was  right. 

Where  a  judge  grants  a  certificate  for  costs,  he  has  no  power  to  direct  which 
scale  the  costs  shall  be  taxed  on  :  Dauding  v.  Burt,  (1898)  19  N.S.W.R.  55 ;  14  W.N. 
177 ;  overruling  a  practice  to  the  contrary  as  in  Vickery  v.  Tenner,  (1897)  13  W.N. 
119. 

Rules  establishing  three  scales  of  costs  held  retrospective ;  Bowman  v.  Railway 
Commissioners,  (1899)  15  W.N.  237. 

)  What  coste  apo  allowed  between  papty  and  papt^.— "  A  party  may  charg^ 
against  another  whatever  costs  have  been  necessarily  mcurred  for  the  establish- 
I  ment  of  his  case.  Any  costs  beyond  for  the  more  convenient  conduct  and  under- 
standing of  the  case  are  not  allowed — these  are  incurred  for  luxuries  ** :  per  Stephen,}., 
O'Rourke  v.  Commissioner  for  Railways,  (1893)  10  W.N.  49.  See  generally  Chitty's 
Archbold,  510  as  to  what  are  costs  necessarily  incurred. 

Various  specific  items  have  been  considered  by  the  judges  here  from  time  to 
time,  but  space  will  not  allow  them  to  be  more  than  mentioned. 

Discontinuance. — Informal  notice  of  trial. — Where  a  case  was  set  down  for' 
trial  at  circuit,  but  no  formal  notice  of  trial  was  given,  and  afterwards  plaintiff  dis- 
continued ;  plaintiff's  attorney  however,  had  informed  defendant's  attorney  in  con- 
versation that  the  case  had  been  set  down  :  field,  under  the  special  circumstances 
that  instructions  for  brief  drawing  and  copy  should  be  allowed  to  defendant :  Shep- 
herd V.  St.  Baker,  (1881)  2  N.S.W.R.  129. 

Arrest  of  defendant. — G>sts  of  an  arrest  allowed  :  Solomon  v.  Johnston,  (1867) 
6  S.C.R.  255. 

Injunction. — Costs  of  an  ex  parte  injunction  allowed  as  costs  in  the  cause  :  Carter 
V.  Cox,  (1880)  1  N.S.W.R.  95. 
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Instructions  for  brief  taxed  down  from  £5000  to  £560 ;  hdd,  a  matter  in  the  C.L.P,  Aot, 
prothonotar/s  discretion :  CyRourke  v.   Commissioners  for  Railways,   (1893)    10       g^  266« 

Preparing  for  trial. — Payments  made  to  witnesses  for  qualifjring  themselves 
to  give  evidence  :  Lucas  v.  Lackey,  (1882)  4  N.S.W.R.  28  ;  (but  see  now  Scales  of  costs, 
4th  Sch.  to  Rules,  post ;  Bowman  v.  Railway  Commissioners,  (18W)  15  W.N.  237) , 
or  for  conferences  of  witnesses  with  solicitor  and  counsel :  Deane  v.  Railway  Com- 
missioners, (1897)  18  N.S.W.R.  294 ;  14  W.N.  26 ;  are  not  aUowed  :  and  see  Rigney 
V.  Dangar,  (1862)  2  S.C.R.  9. 

Witnesses. — A  witness  was  subpoenaed  and  present  at  one  sittings  when  the 
case  went  over  and  was  not  present  at  the  trial  at  the  next  sittings  :  held,  his  expenses 
should  be  allowed  :  McKellar  v.  Reid,  (1883)  T.T.R.  183. 

Witness. — Plaintiff,  a  ship's  captain,  in  a  wrongful  dismissal  action,  allowed 
maintenance  costs  for  the  period  he  was  waiting  here  for  the  trial :  Harvey  v.  Ewan, 
(1881)  2  N.S.W.R.  267. 

Witness. — Plaintiff  may  have  travelling  and  other  expenses  though  he  could 
have  been  examined  on  commission :  Markham  v.  Abbott,  (1889)  10  N.S.W.R.  1 ; 
5  W.N.  95. 

Witness. — The  prothonotary  should  act  on  no  fixed  rule  in  determining  what 
was  a  reasonable  aUowance  for  coming,  going,  and  attendance  of  witnesses,  but  should 
take  each  case  into  consideration  having  regard  to  the  character  of  each  witness' 
evidence  and  the  probability  of  his  being  re-called  :  (yRourke  v.  Railway  Commis- 
sioners (1893)  10  W.N.  49;  17  N.S.W.R.  182;  13  W.N.  36;  P.C. 

Witnesses. — Payments  to  town  witnesses  other  than  medical  men  and  solicitors 
were  not  allowed  :  Lucas  v.  Lackey,  (1882)  4  N.S.W.R.  28;  but  see  now  Scales  of 
Costs,  4th  Sch.  to  Rules,  post. 

Medical  witnesses. — Where  before  trial  medical  men  on  behalf  of  plaintiff 
were  present  at  an  examination  of  plaintiff  by  defendant's  medical  men  (under  the 
terms  of  an  interlocutory  order)  held,  that  fees  paid  them  by  the  plaintiff  should  be 
allowed,  in  the  prothonotary's  discretion  as  to  the  amount :  Smithyman  v.  Whitney, 
(1881)  T.T.R.  45. 

Medical  witness. — Allowed  though  a  town  witness :  Carter  v.  Cox,  (1880)  1 
N.S.W.R.  94.  One  guinea  a  day  is  all  that  is  allowed  a  medical  witness  as  between 
party  and  party  :  Deane  v.  Railway  Commissioners,  (1897)  18  N.S.W.R.  295 ;  14 
W.hf.  26. 

See  now  Scales  of  costs,  4th  Sch.  to  Rules,  post. 

Costs  of  production  of  documents  from  a  public  office  aUowed  although  no  notice 
to  admit  was  given,  the  production  of  the  documents  themselves  being  necessary : 
Rigney  v.  Dangar,  (1862)  2  S.C.R.  9. 

Plans  and  surveys. — Amount  allowed  not  interfered  with,  as  being  in  the  dis- 
cretion of  the  prothonotary  :  Rigney  v.  Dangar,  (1862)  2  S.C.R.  9. 

Copies  of  plans,  ibid. — Copies  sent  to  London  for  use  on  a  commission,  ibid; 
see  Lucas  v.  Lackey,  4  N.S.W.R.  28 ;  as  paid  to  witnesses  for  qualifying  themselves 
to  give  evidence. 

5urueyj.— Costs  disallowed  :  Walker  v.  Buchanan,  (1864)  3  S.C.R.  126 ;  and 
Hay  V.  Cameron,  in  nota,  ibid. ;  Lucas  v.  Lackey,  (1882)  4  N.S.W.R.  28  ;  see  Mai- 
lady  V.  Bradley,  Steph.  Supp.  109.  But  see  now  Scales  of  costs,  4th  Sch.  to  Rules, 
post. 

Copies  of  measurements  and  quantities,  and  of  diaries  kept  by  defendant's  ser- 
vants :  held,  in  the  discretion  of  the  prothonotary  as  to  whether  they  were  necessary 
or  not :  0*Rourke  v.  Commissioners  for  Railways,  (1893)  10  W.N.  49. 

Copies  of  documents  in  one  counsel's  brief  not  necessarily  allowed  in  second  coun- 
sel's brief :  ibid. 

Copies  of  certain  of  defendant's  exhibits  not  necessarily  allowed  in  plaintiff's 
costs,  though  made  for  the  use  of  plaintiff's  counsel :  ibid. 

Copies  of  detailed  particulars  of  claim  for  use  of  judge  and  jury  disallowed  : 
ibid. 

But  other  copies  supplied  by  request  of  defendants  aUowed  :  ibid. 

Admissions. — Attendance  to  settle  allowed :  Rigney  v.  Dangar,  (1862)  2 
S.C.R.  9. 

Separate  actions  ot  the  same  character  by  a  plaintiff  against  five  defendants : 
held,  that  pkintiff's  attorney  was  entitled  to  charge  each  defendant  with  drawing 
and  copy  brief  :  Tucker  v.  Graham,  (1869)  8  S.C.R.  341. 
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QJjJP,  Aoty  Separate  actions  by  five  plaintiffs  against  one  defendant ;  one  amount  aUowed 
o  QftA  to  defendant  for  instructions  for  brief  divided  against  the  five  plaintiffs  :  Brown  v. 
■»•  -"^'       Walker,  (1885)  6  N.S.W.R.  273 ;  2  W.N.  37. 

Other  actions  of  a  similar  character  to  the  one  in  question  had  been  brought  by 
other  persons  :  held  that  the  prothonotary  was  in  error  in  holding  that  the  solicitor 
for  the  plaintiff  should  have  been  guided  in  the  conduct  of  the  case  by  what  had 
taken  place  in  the  other  actions:  Deane  v.  Railway  Commissioners,  (1896)  17  N.S. 
W.R.  428;  13  W.N.  97. 

Refreshers  to  counsel  should  be  allowed  :  Rigney  v.  Dangar,  (1862)  2  S.C.R.  9. 
To  senior  counsel  even  when  not  in  court :  Herbert  v.  Blunt,  (1881)  2  N.S.W.R.  273  ; 
but  only  if  paid  beforehand  :  Clines  v.  Cooper,  (1901)  18  W.N.  104  (Barton,  M.). 
The  amount  is  in  the  discretion  of  the  prothonotary  ;  Mackay  v.  Commissioner  for 
Railways,  (1884)  1  W.N.  15.  Refreshers  disallowed  where  counsel  attended  merely 
for  the  purpose  of  adjournment,  it  being  understood  that  the  case  could  not  come  on 
on  that  day  :  0*Rourke  v.  Commissioners  for  Railxtxiys,  (1893)  10  W.N.  49. 

Counsel's  fee  if  not  paid  at  the  time  of  taxation  is  properly  disallowed  :  Re  J,  R, 
Edwards,  (1884)  1  W.N.  41. 

Retainer  fees  reduced :  O'Rourke  v.  Commissioners  for  Railways ,  (1893)  10 
W.N.   49. 

Counsel's  visit  to  the  locus  in  quo,  costs  not  allowed  :  O'Rourke  v.  Commissioners 
for  Railways,  (1893)   10  W.N.  49. 

Third  counsel. — Allowed  in  a  heavy  action :  Rigney  v.  Dangar,  (1862)  2 
S.C.R.  9. 

Two  Queen's  counsel. — Fees  of  a  junior  allowed  :  Sandeman  v.  Hinton,  (1880) 
1  N.S.W.R.  50. 

Three  counsel  allowed  :  Goode  v.  Onslow,  (1881)  2  N.S.W.R.  278 ;  disallowed : 
Deane  v.  RaUway  Commissioners,  18  N.S.W.R.  294;  14  W.N.  26. 

Second  counsel. — Review  ordered  where  the  prothonotary  had  disallowed  a 
second  counsel  on  a  claim  of  £138,000  :  North  lUawarra  Coal  Co.  v.  Commissioners 
for  Railways,  (1886)  7  N.S.W.R.  346  ;  3  W.N.  31.  See  also  Wilson  v.  Lomax,  (1887) 
8  N.S.W.R.  94 ;  3  W.N.  Ill ;  Mason  v.  Logan,  (1890)  6  W.N  118. 

The  fact  that  one  counsel  (who  could  not  attend  to  the  case)  had  been  paid  a  fee 
wliich  had  been  allowed  is  not  a  reason  for  reducing  the  fee  of  counsel  who  did  at- 
tend :  O'Rourke  v.  Commissioners  for  Railways,  (1893)   10  W.N.  49. 

Counsel's  fee. — Amount :   Deane   v.   Railway  Commissioners   (supra). 

Conference  on  plea. — Fee  to  counsel  on  conference  on  a  plea  allowed  :  Turner  v. 
Lance,  (1862)  2  S.C.R.  159. 

Consultations. — Number  and  fees  allowed  in  the  discretion  of  the  prothono- 
Ury  :  O'Rourke  v.  Commmissioners  for  Railways,  (1893)  10  W.N.  49;  17  N.S.W.R. 
182  ;  13  W.N.  36  (P.C). 

Shorthand  notes  of  the  evidence  :  where  notes  were  taken  by  agreement,  each  side 
paying  half,  lield  that  such  expense  should  be  allowed  :  O'Rourke  v.  Commissioners 
for  Railways  (supra). 

Attorneys  attendance  at  trial :  expenses  of  a  country  attorney  attending  trial 
in  Sydney  disallowed  :  Power  v.  McKellar,  (1883)  T.T.R.  183  ;  Bombala  Farmers 
.      Co.  V.  Victoria  Insurance  Co.  (1887)  8  N.S.W.R.  85 ;  3  W.N.  103. 

Attorney  conducting  arbitration  allowed  for  instructions,  &c. :  Thorpe  v.  Mills, 
(1891)  7  W.N.  74. 

Attorney's  attendance:  amount  charged  in  the  discretion  of  the  prothontary: 
O'Rourke  v.  Commissioners  for  Railways,  (1893)  10  W.N.  49. 

"All  costs  " :  On  a  settlement  under  which  defendant  was  to  pay  'all  costs  * 
plaintiff  was  entitled  to  attorney  and  client  costs  :  Crawford  v.  Commissioner  for 
Railxuays,  (1881)  T.T.R.  45. 

Taxation.— Stt  R.  411  (post). 

Review  of  taxation. — See  RR.  417,  et  seq.  (post). 

Costs  when  not  267.  (1)  If  the  plaintiff  in  any  action  recovers  by  judg- 

recwc^  *^  ment  by  default,  verdict  or  otherwise,  a  sum  not  exceeding  thirty 
22  Vic.  No.  18,  pounds,  then  unless  a  Judge  certifies — 

(a)  that  the  cause  of  action    was  one  for  which  a  plaint 

could  not  have  been  tried  in  any  District  Court  without 

the  defendant's  consent ;  or 
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(b)  that  any  officer  of  the  District  Court  was  a  party  (where  G.L.P.  Act, 
the  action  is  not  in  respect  of  any  claim  to  goods  and      S.  287. 
chattels  taken  in  execution  of  the  process  of  such  District 

Court  or  the  proceeds  in  virtue  thereof)  ;  or 

(c)  that  it  appears  to  him  that  there  was  a  sufficient  reason 

for  bringing  or  trying  the  said  action  in  the  Court, 
the  plaintiflF  shall  have  .judgment  to  recover  such  sum  only  and 
no  costs  ;  and  it  shall  not  be  necessary  to  enter  any  suggestion  on 
the  record  to  deprive  him  of  costs. 

(2)  If  a  Judge  certifies  as  aforesaid,  the  plaintif?  shall 
have  the  same  judgment  to  recover  his  costs  cis  he  would  have 
had  if  this  section  had  not  been  passed. 

Compare  the  English  Statutes  13  &  14  Vic,  c.  61,  ss.  11,  12,  Chitt/s  Archbold, 
476. 

On  judgment  by  default. — On  judgment  by  default  a  judge  may  grant  a  cer- 
tificate ex  parte,  subject  to  its  being  set  aside  on  summons,  Friend  v.  Dykes,  (1880) 
6  W.N.  80 ;  but  as  to  assessing  the  costs,  see  Dawling  v.  Burt,  14  W.N.  177. 

Yerdlct  op  othemriie.— This  includes  payment  into  court  accepted :  AUen  v. 
Donovan,  (1897)  14  W.N.  79;  Briscoe  v.  Barrett,  (1890)  6  W.N.  142.  But  where 
after  writ  and  appearance  money  was  paid  and  accepted  by  plaintiff  no  certificate 
could  be  gn^nted,  nothing  appearing  on  the  record  to  show  that  any  sum  was  re- 
covered :  Meyers  v.  Weisener,  (1896)  12  W.N.  163. 

Mot  exceeding  £80. — Where  money  has  been  paid  in,  and  the  amount  paid  in 
together  with  the  amount  of  the  verdict  exceeds  £30,  no  certificate  is  required  :  Bar- 
day  V.  Manby,  (1862)  1  S.C.R.  346. 

Detinue. — Where  a  plaintiff  recovered  £25  for  breach  of  contract  and  £279  in 
detinue  as  the  value  of  certain  deeds,  and  1/-  for  detention,  and  the  deeds  were  re- 
turned, it  was  held  that  the  verdict  in  the  events  which  had  occurred  was  for  less 
than  £30,  and  a  certificate  was  necessary  (which  was  refused)  :  Miller  v.  Hall,  (1887) 
8  N.S.W.R.  469. 

A  judge  certlflet.— The  application  is  usually  made  to  the  judge  presiding  at 
the  trisd  and  upon  verdict.     If  not  made  then  a  summons  must  be  taken  out. 

No  appeal  lies  to  the  court  from  the  judge's  decision  :  Siddons  v.  N.S.W.  Shale 
&  Oil  Co.,  (1874)  12  S.C.R.  364.  But  the  judge  may  apparently  refer  the  question 
to  the  court :  Miller  v.  Hall,  (1887)  8  N.S.W.R.  469.  A  judge  refusing  his  certifi- 
cate may  reconsider  his  decision  :  Lane  v.  Mayor  of  Goulbum,  (1871)  10  S.C.R.  108. 

On  judgment  by  default  (v.  supra)  or  where  money  has  been  paid  into  court 
and  accepted  :  Briscoe  v.  Barrett,  (1890)  6  W.N.  142  ;  Allan  v.  Doiwvan,  (1897) 
14  W.N.  79 ;  a  certificate  may  be  obtained  ex  parte,  subject  to  being  set  aside  on 
summons  by  defendant  for  that  purpose:  Ibbotson  \. Hudson,  (1888)  4  W.N.  154; 
Allan  V.  Donovan  (supra).  Where  defendant  upon  being  served  with  a  writ  claim- 
ing less  than  £30,  paid  the  claim  to  the  plaintiff  but  without  any  costs,  plaintiff's 
attorney  was  held  entitled  to  sign  judgment  for  the  costs  and  to  obtain  an  ex  parte 
certificate  for  costs  :  Booth  &  Co.  v.  Neale,  (1892)  8  W.N.  86. 

Cause  of  action  not  triable  in  a  District  Court.— Such  a  ca.se  is  e.g.,  where 
title  to  land  is  bona  fide  in  question,  as  in  Borough  of  Granxrille  v.  Armstrong,  (1807) 
14  W.N.  63.  Although  an  injunction  is  claimed  and  obtained,  that  fact  alone  is 
not  enough  to  entitle  the  plaintiff  to  a  certificate :  Allan  v.  Donovan,  14  W.N.  79 ; 
following  St.  John*s  College  v.  Pierrepoint,  61  L.J.Q.B.  19,  and  not  an  expression 
of  opinion  in  Loxton  v.  Waterhouse,  (1891)  7  W.N.  98  ;  but  see  Keatesv.  Woodward, 
(1902)  1  K.B.  532,  overruling  St.  John's  CdUge  v.  Pierrepoint, 

Bufflcient  cause.— In  Minehan  V.  Clarke,  (1870)  9  S.C.R.  227,  the  judgment 
of  Stephen,  C.J.,  summed  up  in  the  head  note  is  as  follows :  '  The  ordinary  cases  in 
which  it  may  be  held  (under  this  section)  that  a  sufficient  reason  existed  for  bringing 
the  action  in  this  court  so  as  to  eatitle  the  plaintiff  to  his  costs,  although  the  amount 
recovered  be  less  than  £30,  are :  1.  Where  the  matter  in  contest  involves  difficult 
questions  of  law  or  complicated  questions  of  fact.  2.  Where  the  plaintiff  although 
from  accidental  circumstances  establishing  a  cause  of  action  comparatively  trivial 
may  justly  have  expected  and  been  in  fact  entitled  to  a  much  larger  sum  than  £30. 
3.  Where  the  particular  position  of  the  parties  or  one  of  them  justifies  the  plaintiff 
in  bringing  his  case  before  the  superior  tribunal.  4.  Where  the  expense  of  suing 
in  the  District  Court,  having  regard  to  the  residence  of  witnesses  or  the  like  would 
have  been  greater  than  in  the  Supreme  Court." 
C.L.P.A.  1  1 
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CLL.P.  Aot,         Certificates  have  been  granted  in  the  following  cases  :— 

S.  287.  Stewart  v.  Caples,  (1870)  9  S.C.R.  232,  on  the  ground  that  important  questions 

of  law  and  fact  were  involved ;  also  that  plaintiff  might  reasonably  have  expected 
a  larger  verdict. 

Vickery  v.  Jenner,  (1897)  13  W.N.  119,  difficult  question  of  law  involved. 

Lane  v.  Mayor  of  Goulburrit  (1871)  10  S.C.R.  108,  probability  of  larger  damages 
if  a  certain  letter  had  been  produced. 

Fuller  V.  Weston,  (1870)  9  S.C.R.  268,  action  for  libel  charging  partiality  in 
a  magistrate. 

Lane  v.  Mayor  of  Gotdhurn,  (1871)  10  S.C.R.  108,  where  publication  of  certain 
matters  leading  up  to  the  case  might  have  affected  the  minds  of  the  jury  in  a  coun- 
try town  where  defendant  resided. 

NicoU  V.  Baker,  (1896)  13  W.N.  13 ;  plaintiff  a  magistrate  and  ex-member  of 
Parliament;  and  on  other  grounds, — remote  place  of  publication  of  defendant's 
newspaper. 

Luker  V.  Hagarty,  (1898)  14  W.N.  84,  action  for  a  libel  accusing  plaintiff,  a 
medical  man,  of  negligence. 

Slate  V.  BromiloWy  (1892)  9  W.N.  29,  where  a  Sydney  dentist  sued  an  Orange 
resident,  certificate  granted  on  the  ground  that  the  expense  of  suing  in  the  Orange 
District  Court  would  have  been  greater  than  in  the  Supreme  Court  in  Sydney. 

In  Major  v.  BuUock,  (1880)  1  N.S.W.R.  139,  an  action  for  assault,  verdict  Jd., 
a  certificate  had  been  granted — ground  not  stated. 

In  Lackey  v.  Collets,  (1886)  3  W.N.  63,  defendant  having  before  action  (of  tres- 
pass) set  up  a  claim  to  a  right  of  way,  plaintiff  was  held  justified  in  bringing  an  action 
in  the  Supreme  Court,  as  not  knowing  what  defence  might  be  set  up. 

In  Allan  v.  Donovan,  (1897)  14  W.N.  79,  in  an  action  of  trespass  plaintiffs  ac- 
cepted 1/-  paid  into  court,  a  certificate  obtained  tx  parte  was  upheld  on  the  ground 
tliat  defendant's  trespasses  were  repeated  and  wilfiil. 

A  certificate  will  always  be  granted  in  actions  on  bills  and  promissory  notes  : 
Mont  de  Piete  Co.  v.  Bennett,  (1890)  7  W.N.  45.  And  in  actions  to  recover  a  liquid- 
ated demand  where  the  writ  is  specially  endorsed,  because  the  plaintiff  is  entitled 
to  the  advantage  of  having  the  pleas  verified  :  Aylmer  v.  Cox,  (1902)  19  W.N.  228  ; 
Kerven  v.  Eason,  (1902)  19  W.N.  305 ;  but  where  the  writ  is  improperly  specially 
indorsed,  certificate  will  not  necessarily  be  granted  :  Campbell  v.  Kenny,  (1903)  20 
W.N.  15. 

Certificate  was  refused  in—Minehan  v.  Clarke,  (1870)  9  S.C.R.  227  (malicious 
prosecution,  verdict  40/-) ;  Siddons  v.  N.S.W.  Shale  Co.,  (1874)  12  S.C.R.  364 
(breach  of  agreement,  Jd.  damages) ;  Summerhayes  v.  Reinhard,  (1886)  3  W.N.  34 
(verdict  for  £6,  no  reasonable  expectation  of  verdict  over  £30) ;  Wyse  v.  Mun  Hay, 
(188^  1  W.N.  108 ;  Ingham  v.  McKenzie,  (1887)  3  W.N.  108  (smaU  sums  paid  into 
court  and  accepted) ;  Head  v.  White,  (1887)  4  W.N.  35 ;  Rochester  v.  Municipal 
Council  of  Sydney,  (1902)  19  W.N.  158  (action  against  the  council  for  negligent 
repair  of  their  footways). 


PART  XXVI. 
Rules  and  forms. 


General  rules  268.  (1)  The  Judecs  may  make  all  such  sfeneral  rules  and 

may    be    made  ^^  j^^^  \    /  ^        o  j  o 

by  the  Judges.     OrderS 

4  ^'c-  No.  22,         (^a)  for  the  effectual  execution  of  this  Act  and  of  the  inten- 
12 Vic. No.  1.  ^^^  ^^^  object  hereof;  and 

17'vi    No  21  ^*)  ^^^  fixing  costs  to  be  allowed  for  and  in  respect  of  the 

s.  174.*    °*     '  matters  herein  contained  and  the  performance  thereof, 

20  Vic.  No.  31,  and 

{c)  for  apportioning  the  costs  of  issues,  and 
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(d)  for  altering  the  number  of  days  by  this  Act  limited  for  C.L.P.  Aet, 
the  return  of  any  writ,  or  for  the  doing  of  anything  by     S.  268. 
this  Act  prescribed  or  authorised  to  be  done,  and  sub- 
stituting other  days  for  the  same, 
as  in  their  judgment  shall  be  necessary  or  proper. 

(2)  The  Judges  may  also  from  time  to  time  exercise 
all  the  powers  and  authority  given  to  the  Judges  at  Westminster 
or  any  of  them  by  the  Imperial  Act  thirteenth  and  fourteenth 
Victoria,  chapter  sixteen,  with  respect  to  any  matter  herein  con- 
tained relative  to  practice  or  pleading,  anything  in  this  Act  to 
the  contrary  notwithstanding. 

(3)  The  provisions  of  the  said  Imperial  Act  as  to  the 
rules,  orders,  or  regulations  made  in  pursuance  thereof,  shall  be 
held  applicable  to  any  rules,  orders,  or  regulations  made  in  pur- 
suance of  this  section,  except  that  it  shall  not  be  necessary  to  lay 
any  such  rule  before  either  house  of  the  Imperial  Parliament  at 
any  time  or  before  the  Colonial  Parliament  at  any  time  before 
the  commencement  of  the  operation  of  any  such  rule. 

(4)  Nothing  herein  contained  shedl  be  construed  to 
restrain  the  authority  or  limit  the  jurisdiction  of  the  Court  or 
Judges  thereof  to  make  rules  or  orders  or  otherwise  to  regulate 
and  dispose  of  the  business  therein. 

Altering  the  number  of  dayt.— See  Latarus  v.  Stutchhury,  (1886)  2  W.Nt 
114 ;  on  appeal  7  N.S.W.R.  328 ;  3  W.N.  23. 

The  fanperial  act  thirteenth  and  fourteenth  Victoria,  chapter  lizteen.— 

This  Act  enacted  as  follows: — Thatthejudgesof  the  said  superior  Couits  (of  common 
law  at  Westminster),  or  any  eight  or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said 
Courts  shall  be  three,  shall  and  may,  by  any  rule  or  order  to  be  from  time  to  time 
by  them  made  in  term  or  vacation  at  any  time  within  five  years  after  the  passing  of 
this  Act,  make  such  alterations  in  the  mode  of  pleading  in  the  said  courts,  and  in 
the  mode  of  entering  and  transcribing  pleadings,  judgments,  and  other  proceedings 
in  actions  at  law,  and  in  the  time  and  manner  of  objecting  to  errors  in  pleadings 
and  other  proceedings,  and  in  the  mode  of  verifying  pleas  and  obtaining  final  judg- 
ment without  trial  in  certain  cases,  and  such  regulations  as  to  the  payment  of  costs 
and  otherwise  for  carrying  into  effect  the  said  alterations,  as  to  them  may  seem  ex- 
pedient ;  and  all  such  rules  orders  or  regulations  shall  be  laid  before  both  Houses  of 
Parliament,  if  Parliament  be  then  sitting,  immediately  upon  the  making  of  the  same 
or  if  Parliament  be  not  sitting  then  within  five  days  after  the  ticxt  meeting  thereof ; 
and  no  such  rule  order  or  regulation  shall  have  effect  until  three  months  after  the 
same  shall  have  been  so  laid  before  both  Houses  of  Parliament ;  and  any  rule  order 
or  regulation  so  made  shall  from  and  after  such  time  aforesaid  be  binding  and  obli- 
gatory on  thV  said  courts  and  all  other  courts  of  common  law,  and  on  aff  courts  of 
error  into  which  the  judgments  of  the  said  courts  or  any  of  them  shaU  be  carried  by 
any  writ  of  error,  and  be  of  the  like  force  and  effect  as  if  the  provisions  contained 
therein  had  been  expressly  enacted  by  Parliament :  Provided  always  that  it  shall 
be  lawful  for  the  Queen's  most  Excellent  Majesty  by  any  proclamation  inserted  in  the 
London  Gazette,  or  for  either  of  the  Houses  of  Parliament  by  any  resolution  passed 
at  any  time  within  three  months  next  after  such  rules  orders  and  regulations  shall 
have  been  laid  before  Parliament,  to  suspend  the  whole  or  any  part  of  such  rules 
orders  or  regulations,  and  in  such  cases  the  whole  or  such  part  thereof  as  shall  be 
so  suspended  shall  not  be  binding  and  obligatory  on  the  said  courts  or  on  any  other 
court  of  common  law  or  court  of  error. 

This  a  very  important  power  conferred  on  the  judges,  in  however  awkward  a 
manner,  because  the  ImpermJ  Act  confers  on  rules  made  by  judges  the  force  of  law 
as  though  they  had  been  enacted  by  Parliament. 

See  Newington  v.  Levy,  L.R.  5  C.P.  607. 

269.  (1)  This  section  shall  apply  only  to  the  provisions  vi5^  reSun| 
contained  in  sections  thirty-two,  thirty-three,  thirty-nine,  forty-  ^nd^*  ^d 
one,  in  sections  forty-four  to  forty-eight,  both  inclusive,  and  in  io»nt  contrao 
Part  XX  of  this  Act.  Tv;.>,o... 
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C.L.P.  Act,  (2)  Where   the   said   provisions   are   insufficient   or 

8.  269.  where  no  provision  is  made,  the  Court  may  for  the  purpose  of 
fadlitating  or  more  effectually  carrying  into  execution  any  of  the 
objects  of  the  said  provisions,  make  such  rules  and  orders  touch- 
ing— 

{a)  any  of  the  matters  intended  to  have  been  thereby  pro- 
vided for  ;  and 

(b)  the  manner  of  proceeding  before  or  applying  to  the  Court 
or  a  Judge ;  and 

(c)  the   execution   of    writs   and   orders ;    and 

(d)  the  allowance  and  taxation  of  costs, 
as  to  the  Court  seems  expedient. 

(3)  Such  rules  and  orders  may  be  either  general  or 
applicable  to  a  particular  case  only,  and  may  be  made  either  upon 
an  application  made  in  a  summary  way,  by  or  on  behalf  of  any 
person  interested  in  any  matter  intended  to  have  been  so  provided 
for,  or  without  such  application. 

(4)  All  rules  and  orders  so  made  shall  be  of  the 
same  force  and  effect  as  if  they  had  been  inserted  in  this  Act. 

NeNv  forms  of  270.  (1)  Such  new  or  altered  writs  and  forms  of  proceed- 

p/(j^^d?ngs.^**'''^  ings  may  be  issued,  entered,  and  taken  as  may  by  the  Judges  be 
17  Vic.  Xo.  21,  deidhied  necessary  or  expedient  for  giving  effect  to  the  provisions 
5. 175.  hereinbefore  contained,  and  in  such  forms  as  the  Judges  from 

time  to  time  think  fit  to  order. 

(2)  Such  writs  and  proceedings  shall  be  acted  upon 
and  enforced  in  such  and  the  same  manner  as  writs  and  proceed- 
ings of  the  Court  before  the  commencement  of  the  Common  Law 
Procedure  Act  of  1853  were  acted  upon  and  enforced,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit. 

(3)  Any  existing  writ  or  proceeding,  the  form  of 
which  is  in  any  manner  altered  in  pursuance  of  this  Act,  shall 
nevertheless  be  of  the  same  force  and  virtue  as  if  no  alteration 
had  been  made  therein,  except  so  far  as  the  effect  thereof  may  be 
varied  by  this  Act. 
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C.L.P.  Aot, 
8oh.l. 


FIRST  SCHEDULE. 


Reference  to  Act. 


4yicNo.    6 

4  Vic.  No.  22 

5Vic.No.    9 

10  Vic  No.  10 
12  Vic.  No.  1 
15  Vic  No.    3 


16  Vic.  No.  14 

17  Vic  No.  21 


18  Vic.  No.   6 
20  Vic  No.   8 

20  Vic  No.  31 

22  Vic  No.  18 
22  Vic  No.  25 

24  Vic  No.    8 

46  Vic  No.  17 

47  Vic  No.    7 


TiUe  or  short  tiUe. 


Extent  of  Repeal. 


An  Act  to  consolidate  and  amend  the 
laws  relating  to  actions  against  persons 
absent  from  the  Colony  and  against 
persons   sued    as   joint   contractors. 

An  Act  to  provide  for  the  more  effectual 
administration  of  justice  in  New  South  | 
Wales  and  its  dependencies.  i 

An  Act  for  the  further  amendment  of 
the  law,  and  for  the  better  advance- 
ment of  justice.  I 

An  Act  to  amend  the  law  respecting  the 
recovery  of  small  debts  in  all  parts  of) 
the  G>lony.  ' 

An  Act  to  simplify  and  alter  the  law  in  I 
some  respects. 

An  Act  to  amend  in  some  respects  the  I 
Act  passed  to  consolidate  the  la^-s| 
relating  to  juries. 

An  Act  to  amend  the  law  of  Evidence  . . 

The  Gjmmon  Law  Procedure  Act  of  1353 1 


An  Act  to  revive  the  Absent  Defendants 

Act,  and  to  amend  the  same. 
An  Act  to  restore  writs  of  inquiry  and 

writs   of   trial,   and   to   authorise   the 

establishment    of    separate    scales    of 

costs. 
The  Common  Law  Procedure  Act  of  1857 

The  District  Courts  Act  of  1858 

An  Act  to  amend   the  District  Courts 

Act  of  1858. 
An  Act  to  amend  the  law  with  respect  to 

verdicts  and  judgments  in  the  Supreme 

Court. 
Criminal  Law  Amendment  Act  of  1883 

Limitation  of  Actions  for  Trespass  Act' 
of  1884. 


The  whole,  except  so 
much  of  section  25  as 
relates  to  feigned  issues. 

Section  15,  except  so  far 
as  it  relates  to  criminal 
proceedings,  and  sec- 
tion 26. 

Sections  17,  20,  22,  23, 
24,  26,  38,  and  so  much 
of  section  42  as  relates 
to  new  trials. 

Sections  15,  16,  and  17. 


All  the  unrepealed  sec- 
tions, except  sections 
5  and  8. 

Sections  9,   10,   and   11. 


Section  6. 

The  whole,  except  sec- 
tion 100,  sections  160 
to  168  both  inclusive 
and  form  No.  18  of 
Schedule  A. 

The  whole. 

The  whole. 


The    whole,   except    sec- 
tions 10,  25,  53,  and  54. 
Sections  98, 100,  and  101 
Section  2. 

The  whole. 


Sections   453,    454,   and 
455. 
Section  3. 


SECOND  SCHEDULE. 


FORMS. 
No.  L 

Writ  wlierc  the  defendant  resides  within  the  jurisdiction. 
Victoria  by  the  Grace  of  God,  &c. 
To  C.  D.  of 
We  command  you  tliat  within  days  after  the  service  of  this  writ  on 

you,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered 
{or  you  in  Our  Supreme  Court,  at  Sydney,  in  an  action  at  the  suit  of  A.B.,  and 
take  notice  that  in  default  of  your  so  doing  the  said  A.B.  may  proceed  therein  to 
judgment  and  execution. 

Witness,  &c. 


Section  4. 

17  Vic.  No.  21, 
Sched.  A  (1). 
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C.L.P.  Act.     ^ 
8oh.  2.     N.B.- 


Memorandum  to  be  subscribed  on  the  writ. 
-This  iKTit  is  to  be  served  within  (six)  calendar  months  from  the  date  thereof, 
or  if  renewed,  from  the  date  of  such  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  writ  before  service  thereof. 
This  writ  was  issued  by  E.  F.  of  attorney  for  the  said  plaintiff,  or 

this  writ  was  issued  in  person  by  A.  B.,  who  resides  at  [mention  the  city 

town,  or  parish,  and  also  the  name  of  the  name  of  the  hamtet,  street,  and  number  of 
the  house  of  the  plaintiff^ s  residence,  if  any  such.'\ 

Indorsement  to  be  made  on  the  writ  after  service  thereof. 
This  writ  \*'as  served  by  X.  Y.  on  L.  M.  [the  defendant  or  one  of  the  defendants 
on   Monday,   the  day   of  18        ] 

(Signed)   X.   Y. 

As  to  the  number  of  days  for  appearance,  see  RR.  33,  34  (post). 
Six  months :  but  see  R.  30,  post. 


Section  10. 

17  Vic-  No.  21; 
S.8. 

Rule  5  of  12 
AprU,  1866. 


Section  18. 

Jbid. 
Sched:  A  (2): 


Section  19. 

Ibid. 

Sched.  A  (3). 


No.  2. 
Indorsement  of  debt  and  costs,  6*c.   - 
The  plaintiff  claims  £  for  debt,  and  £  for  costs,  and  if  those 

sums  be  paid  to  the  plaintiff,  or  to  his  attorney,  within  the  time  limited  for  your 
appearance,  further  proceedings  will  be  stayed. 

As  to  the  amount  for  costs  to  be  indorsed,  see  Scales  of  G)sts,  4th  Sch.  to  Rules, 
post,  2ind  Borough  of  Ashfield  v.  Baldick,  (1895)  11  W.N.  162 :  but  query  this 
case  since  DowLing  v.  Burt,  14  W.N.  177. 


No.  3. 

Writ  where  the  defendant  being  a  British  subject  resides  out  of  the  jurisdiction. 
Victoria  by  the  Grace  of  God,  &c. 
To  C.  D.  of 

We  command  you  that  within  [here  insert  a  sufficient  number  of  days  wilhin 
which  the  deferuiant  might  appear  with  reference  to  the  distance  he  may  be  at  from 
New  South  WcUes]  days  after  the  service  of  this  writ  on  yqu,  inclusive  of  the  day  of 
juch  service  you  do  ^USC  ahappeafahce'toBe'enteredlor  you  in  Our  Supreme  Court 
at  Sydney,  in  an  action  at  the  suit  of  A.B.,  and  take  notice  that  in  default  of  your  so 
doing  the  said  A.B.  may,  by  leave  of  a  G>urt  or  the  Judge,  proceed  therein  to 
judgment  and  execution. 

Witness,  fi'c. 
Memorandum  to  be  subscribed  on  the  vjrit. 
N.B. — ^This  writ  is  to  served  within  (six)  calendar  months  from  the  date  thereof,  or 
if  renewed,  from  the  date  of  such  renewal,  including  the  day  of  such  date,  and 
not  afterwards. 

Indorsement  to  be  made  on  the  writ  before  the  service  thereof. 
This,  writ  is  for  service  out  of  the  jurisdiction  of  the  Court,  and  was  issued  by 
E.  F.  of  ,  attorney  for  the  said  plaintiff,  or  this  writ  was  issued  in  person  by 

A.  B.,  who  resides  at  [mention  the  city,  town,  or  parish,  and  also  the  name  of  the  ham- 
let, street,  and  number  of  the  house  of  the  plaintiff's  residence,if  any  such.] 

The  indorsement  required  by  the  lOth  section  should  be  made  on  this  writ,  but 
should  allow  the  defendant  the  time  limited  for  appearance  to  pay  the  debt  and  costs. 

As  to  time  for  appearance,  see  R.  34,  post. 
Six  months :  but  see  R.  30,  post. 


No.  4. 
Writ  where  the  defendant  not  being  a  British  subject  resides  out  of  the  jurisdiction. 
Victoria  by  the  Grace  of  God,  ^c. 
To  C.  D.,  late  of 

We  command  you  that  within  [fiere  insert  a  sufficient  number  of  days  within 
which  the  defendant  might  appear  with  reference  to  the  distance  he  may  be  at  from  New 
South  Wales]  days  |£iSLJ32ticQ.pf  thjs  writ  is  sf  rv^d  on  ypu,  inrluaivf*  of  the  day  of  such 
service,  you  do  cause  an  appearance  to  be  entered  for  you  in  our  Supreme  Court  at 
Sydney,  in  an  action  at  the  suit  of  A.  B.,  and  take  notice  that  in  default  of  your  so 
doing  the  said  A.B.  may,  by  leave  of  the  Court  or  a  judge,  proceed  therein  to  judg- 
ment and  execution. 

Witness,  6^. 
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Memorandum  to  be  subscribed  on  the  writ.  CLL.P.  Aoty 

N.B. — Notice  of  this  writ  is  to  be  served  within  (six)  calendar  months  from  the  date      Soh*  2« 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 
Indorsements  as  in  other  cases. 
Notice  of  the  foregoing  writ. 
To  G.  H.,  late  of  [Bathurst  in  the  Colony  of  New  South  Wales]  or  now  residing 
at  [Aucidand,  in  New  Zealand.] 

Take  notice  that  A.  B.,  of  ,  in  the  GJony  of  New  South  Wales,  has 

commenced  ah  action  at  law  against  you,  C.  D.,  in  Her  Majesty^s  Supreme  Court  of 
New  South  Wales,  by  a  writ  of  that  G>urt  dated  the  day  of  a.d.  18 

and  you  are  required  within  da)rs  after  the  receipt  of  this  notice,  inclusive  of 

the  day  of  such  receipt,  to  defend  the  said  action  by  causing  an  appearance  to  be 
entered  for  you  in  the'said  Court  to  the  said  action,  and  in  default  of  your  so  doing 
the  said  A.  B.  may,  by  leave  of  the  Court  or  a  judge,  proceed  thereon  to  judgment 
and  execution. 

[Here  state  amount  of  claim  as  required  by  lOth  section,  but  allowing  the  defen- 
dant the  time  limited  for  appearance  to  pay  d^t  and  costs.] 

(Signed)        A.B.  of        &c. 


As  to  time  for  appearance,  see  R.  34  (post). 
Six  months :  but  see  R.  30,  post. 


or 

E.  F.  of  &c. 

Attorney  for  A.  B. 


No.  5.  Section  24. 

Special  indorsement.  17  Vic.  No.  21, 

[After  the  indorsement  required  by  the  lOth  section  of  this  Act  this  special   indorse- 
ment may  be  inserted.] 

The  following  are  particulars  of  plaintiff's  claim : — 

1898.— June  20.  Half-  year's  rent  to  this  day  of  house  and    £  s.  d. 

premises,  in  street,  Sydney  . .        . .    25  10    0 

Sept  12.  Ten  sacks  of  flour,  at  40s.  . .    20    0    0 

Dec.  1     Money  received  by  defendant  . .     17    0    0 

62  10    0 
Paid    ..        ..  15    0    0 


Baknce  due    . .        . .    47  10    0 
Or, 
To  butcher's  meat  supplied  between  the  1st  of  January, 

1898,  and  the  1st  of  January,  1899       52    0    0 

Paid     ..        ..    20    0    0 


Balance    ..        ..    32    0    0 
[//  any  account  has  been  ddivered  it  may  be  referred  to,  with  its  date,  or  the 
plaintiff  may  give  such  a  description  of  his  claim  as  in  a  particular  of  demand,  so  as 
to  prevent  the  necessity  of  an  application  for  further  particulars.] 

Or. 
£50,  principal  and  interest,  due  on  a  bond  dated  the  day  of  , 

conditional  for  the  payment  of  £100. 

Or, 
£90,  principal  and  interest,  due  on  a  covenant  contained  in  a  deed  dated  the 
day  of  to  pay  £100  and  interset. 

Or, 
A  penalty  of  £100,  under  the  Statute  55  Geo.  Ill,  c.  137. 

Or, 
£&5  on  a  bill  of  exchange  for  £100,  dated  the  2nd  February,  1899,  accepted,  or 
drawn,  or  indorsed  by  the  defendant. 

Or, 
£50  on  a  guarantee,  dated  the  1st  January,  1899,  whereby  the  defendant 
guaranteed  the  due  payment  by  E.  F.  of  goods  supplied  or  to  be  supplied  to  him. 

[To  any  of  the  above  may  be  added,  in  cases  where  interest  is  payable,  the  plain* 
tiff  also  claims  interest  on  £  of  the  above  sum  from  the  date  of  the  writ  until 

judgment.] 
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CJi^p,  Aot,  N.B. — Take  notice,  that  if  a  defendant  served  with  this  writ,  within  the  juris- 

8oh    2        diction  of  the  Court,  do  not  appear  according  to  the  exigency  thereof,  the  plaintiff 

will  be  at  liberty  to  sign  final  judgment  for  any  sum  not  exceeding  the  sum  above 

claimed  [with  interest  at  the  rate  specified],  and  the  sum  ot  for  costs,  and 

issue  execution  at  the  expiration  of  eight  days  from  the  last  day  for  appearance. 

But  execution  mav  be  issued  forthwith  on  judgment  being  signed  :  R.  182. 
see  Lazarm  v.  Stutchbui^,  7  N.S.W.R.  328 ;  3  W.N.  23. 


Section  26. 

17  Vic.  No.  21 
Sched.  A  (6). 


Section  29. 
Ihid.  s.  27. 


No.  6. 
Judgment  in  default  of  appearance  where  writ  specially  indorsed. 
In  the  Supreme  G)urt  of  New  South  Wales. — 

On  the  day  of  ,  a.d.  1899. 

[Day  of  signing  the  judgment. 1 
New  South  Wales  ( 
to  wit.  { 

A.  B.,  in  his  own  person  [or  by  ,  his  attorney],  sued  out  a  writ  of  sum- 

mons against  C.  D.,  indorsed  according  to  the  G)mmon  Law  Procedure  Act,   1899, 
as  follows : — 

[Here  copy  special  indorsement."] 
And  the  said  C  D.  has  not  appeared.    Therefore  it  is  considered  that  the  said  A.  B. 
recover  against  the  said  C.  D.  £  ,  together  with  £  for  costs  of  suit- 


No.  7. 
Appearance  of  writ  to  summons. 


A.  B.  plaintiff  against  CD. 


against  C.  D.  and  another 

or 
against  C.   D.  and  others  J 

[//  the  defendant  appears  in  person  here  give  his  address.] 
Entered  the  day  of  18 


The  defendant  C.  D. 
pears  in  person 


ap. 


E.  F.  attorney  for  C.  D. 
appears  for  him. 


Section  61. 

Ibid. 
Sched.  A  (6). 


Section  70. 
Ibid.  s.  64. 


Section  70. 

Ibid. 


No.  8. 
Issues  for  trial  of  questions  of  fact  without  pleading. 
In  the  Supreme  Court  of  New  South  Wales. — 

The  day  of  in  the  year  of  our  Lord  18 

Sydney  to  wit. 

Whereas  A.  B.  has  sued  C.  D.  and  affirms  and  denies 

that 

[Here  state  the  question  or  questions  of  fact  to  be  tried.] 
And  it  has  been  ordered  by  the  Hon.  Mr.  Justice  according  to  the 

Common  Law  Procedure  Act,  1899,  that  the  said  question  shall  be  tried  by  a  jury. 
Therefore  let  the  same  be  tried  accordingly. 

No.  9. 
Commencement  of  declaratiofi. 
[Venue]  A.  B.  by  E.  F.,  his  attorney  [or  in  person,  as  the  case  may  be]  sues 
C.  D.  for  [here  state  the  cause  of  action]. 


No.  10. 
Conclusion  of  declaration. 
And  the  plaintiff  claims  £  [or  if  the  action  is  brought  to  recover  specific 

goods — claims  a  return  of  the  said  goods,  or  their  value,  and  £  for  their  deten- 

tion]. 


Section  71.  No.  11. 

Ihid.  s.  66;  Commencement  of  declaration  after  plea  of  non- joinder. 

[Venue]  A.  B.  by  E.  F.,  his  attorney  [or  in  person  as  the  case  may  be]  sues  C.  D. 

and  G.  H.,  which  said  C.  D.  has  heretofore  pleaded  in  abatement  the  non-joinder  of 

the  said  G.  H.  for,  &c. 


Section  76. 
Ibid.  %.  61. 


No.  12. 

Commencement  of  plea,  avovury,  or  cognisance. 
The  defendant  by  M.  N.,  his  attorney  [or  in  person  as  the  case  may  be]  sa,y% 
that  [here  state  first  defence]. 
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^°  13.  C.L.P.  Act, 

Commencement  of  plea^  &c.,  after  the  first.  Boh    2 

And  for  a  [second]  plea  [or  avowry,  or  cognisance]  the  defendant  says  that 
[here  state  second,  &c,,  defence."]  Section  76. 

or  if  pleaded  to  part  only—  17  vic.  No;  21, 

And  for  a  [second]  plea  [&c.]  as  to  [stating  to  what  it  is  pleaded]  the  defendant  says  s.  61. 
that,  &c. 

No.  14.  Section  81. 

Plea  of  payment  into  Court,  jyd.  t.  66. 

The  defendant  by  M.N.,  his  attorney  [or  in  person  as  the  case  may  be]  [if  pleaded 
to  part,  say  as  to  £  parcel  of  the  money  claimed]  brings  into  Court  the  sum 

of  £  and  sa3rs  that  the  said  sum  is  enough  to  satisfy  the  claim  of  the  plaintiff 

in  respect  of  the  matter  herein  pleaded  to. 

No.  15.  Section  88. 

Joinder  of  issue.  ^^'  ■•  78. 

The  plaintiff  joins  issue  upon  the  defendants  first  [Src.  specifying  what  or 
what  part]  plea. 

The  defendant  joins  issue  upon  the  plaintiff's  replication  to  the  first  [&c.  speci- 
fying what]  plea. 

No.  16.  Section  100. 

Demurrer.  Ihid.  %.  82. 

The  defendant  [or  plaintiff]  by  M.  N.,  his  attorney  [or  in  person]  says  that  the 
declaration  [or  plea,  6'c.]  is  bad  in  substance. 


No.  17.  ^^°°  ^^• 

Joinder  in  demurrer.  '•*^* 

The  plaintiff  [or  defendant]  says  that  the  declaration  [or  plea,  &c.]  is  good  in 
substance. 


No.  18.  Section  146. 

Ride  or  summons  where  a  judgment  creditor  applies  for  execution  against  a  judgment  s^ed  a  (7) 

debtor. 
[Formed  parts  as  at  present.] 
CD.  show  cause  why  A.  B.  [or  as  the  case  may  be]  should  not  be  at  liberty  to 
enter  a  suggestion  upon  the  roll  in  an  action  wherein  the  said  A.  B.  was  plaintiff, 
and  the  said  C.  D.  vrtis  defendant,  and  wherein  the  said  A.  B.  obtained  judgment  for 
£  against  the  said  CD.  on  the  day  of  that  it  manifestly 

appears  to  "the  Court  that  the  said  A.  B.  is  entitled  to  have  execution  of  the  said 
judgment,  and  to  issue  execution  thereupon,  and  why  the  said  C  D.  should  not  pay 
to  the  said  A.  B.  the  costs  of  this  application  to  be  taxed. 

[Xote. — The  above  form  may  be  tnodified  so  as  to  meet  the  case  of  an  application  by  or 
against  the  representative  of  a  party  to  the  judgment.] 


No.  19.  Section  146. 

Suggestion  that  the  judgment  creditor  is  entitled  to  execution  against  the  judgment  j^f^i^ 

debtor.  Sched.  A  (8). 

And  now  on  the  day  of  it  b  suggested  and  manifestly  appears 

to  the  Court  that  the  said  A.  B.  [or  C  D.  as  executor  of  the  last  will  and  testament  of 
the  said  A.B.  deceased  [or  as  the  case  may  be]  is  entitled  to  have  execution  of  the  judg- 
ment aforesaid  against  the  said  £.  F.,  [or  against  G.  H.  as  executor  of  the  last  will 
and  testament  of  the  said  E.  F.,  [or  as  the  case  may  be]  Therefore  it  is  considered  by  the 
Court  that  the  said  A.  B.  [or  C  D.  as  such  executor  as  aforesaid  or  as  the  case  may  be] 
ought  to  have  execution  of  the  said  judgment  against  the  said  E.  F.  [or  against  G.  H. 
as  such  executor  as  aforesaid  or  as  the  case  may  be.] 

No.  20.  Section  147. 

Writ  of  revivor.  /^^; 

Victoria,  by  the  Grace  of  God,  &c.,  to  E.  F.,  of  greeting.  Sched.  A  (0); 

We  command  you  that  within  eight  davs  after  the  service  of  this  writ  upon  you, 
inclusive  of  the  day  of  such  service,  you  appear  in  our  Supreme  Court  at  Sydney  to 
show  cause  why  A.B.  [orC.  D.  as  executor  of  the  last  will  and  testament  of  the  said 
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C-L.P.  Acty  A.B.  deceased  or  as  the  case  may  be]  should  not  have  execution  against  you  [if  against 
Soh*  2.       ^  representatirx  here  insert  as  executor  of  the  last  will  and  testament  of  de- 

ceased or  as  the  case  may  he\  of  a  judgment  whereby  the  said  A.  B.  [or  as  the  case  may 
be]  on  the  day  of  in  the  said  Court  recovered  against  you  [or  cu  the 

case  may  be]  £  and  take  notice  that  in  default  of  your  doing  so,  the  said  A.B. 

[or  as  the  case  may  be]  may  proceed  to  execution. 
Witness,  6v. 


Section  210. 

17  Vic.  No.  21, 
Sched.  A  (10). 


Section  219: 

Ihid. 

Sched.  A  (11). 


Section  219: 

Ihid. 

Sched.  A  (12)1 


Section  220. 

Ibid. 

Sched.  A  (18). 


No.  21. 

Writ  of  ejectment. 

Victoria,  S'c,  to  X.  Y.  Z.,  afid  all  persons  entitled  to  defend  the  possession  of 
[describe  the  property  with  reasonable  certainty]  in  the  parish  of  in 

the  county  [or  district]  of  to  the  possession  whereof  A.  B.  and  C.  some  or 

one  of  them  claim  to  be  [(w  to  have  been  on  and  since  the  day  of 

A.D.  ]  entitled  and  to  eject  all  other  persons  therefrom.    These  ate  tjQ  Cftro- 

BMUidjtou^r^uclLQf  you  as  denjr  the  Alleged  title  witJyp,  sixteen  dUiys  after  service 
hereof  to  aiJjpfiStf.ip^erson  or  b^  attorney  in  Our  Supreme  Cou'rtltl' Sydney  to  defend 
the  s^d  property,  or  such  part  thereof  as  you  may  be  advised  in  default  whereol' 
judgment  may  be  signed,  and  you  turned  out  of  possession. 

Witness,  &c.  *"" 


No.  22. 

Judgment  injsjtxtioent  in  case  of  non-appearance. 

In  the  Supreme  G)urt  of  New  South  Wales— 
The  day  of  18 

[DaU  of  vmrit.] 
Cumberland  "^ 
to  wit     ) 

On  the  day  and  year  above  written,  a  writ  of  our  Lady  the  Queen  issued  forth 
of  this  (^urt  in  these  words,  that  is  to  say  : — 

Victoria,  by  the  Grace  of  Ood  [here  copy  the  writ]  and  no  appearance  has 
'  been  entered,  or  defence  made  to  the  said  writ.    Thgyefgre^it  is  considtr^d  that  .the 
said  A.  B.  [the  claimant]  do  recover  possession  of  the  land  in  the  said  writ  mentioned 
with  the  appurtenances. 


No.  23. 

Judgment  and  issue  in  ejectment  when  defence  limited  to  part. 

In  the  Supreme  Court  of  New  South  Wales. 

On  the  day  of  ,  a.d.  18 

Cumberland') 
to  wit.     > 

On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen  issued  forth 
of  this  0)urt  in  these  words,  that  is  to  say, 

Victoria,  by  the  Grace  of  (!k)d  [hire  copy  the  writ],  and  C.  D.  has  on  the 
day  of  appeared  by  his  attorney  [or  in  person]  to  the  said  writ,  and 

has  defended  for  a  part  of  the  land  in  the  writ  mentioned,  that  is  to  say  [here  state 
the  part],  and  no  appearance  has  been  entered  or  defence  made  to  the  said  writ 
except  as  to  !he  said  part.  Therefore  it  is  considered  that  the  said  A.B.  [the  ctaifnant] 
do  recover  possession  of  the  land  in  the  said  writ  mentioned  except  the  said  part 
with  the  appurtenances,  and  that  he  have  execution  thereof  forthwith,  and  as  to  the 
rest  let  a  jury  come,  &c. 


No.  24. 
Issue  in  ejectment  where  tlte  defence  is  for  the  whole. 

In  the  Supreme  Court  of  New  South  Wales. 

On  the  day  of  ,  a.d.  18 

Cumberland  i 
to  wit      \ 

On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen  issued  forth 
of  this  Court  in  these  words,  that  is  to  say, 

Victoria,  by  the  Grace  of  God  [here  copy  the  writ],  and  C.  D.  has  on  the 
day  of  appeared  by  his  attorney  [or  in  person]  to  the  said  writ,  and 

defended  for  the  whole  of  the  land  therein  mentioned.    Therefore  let  a  jury  come,  &c. 
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No.  25.  C.L.P.  Act, 

Entry  of  verdict  in  ejectment.  OOll.  2« 

Afterwards  on  the  day  of  ,  a.d.  before  come  Section  223. 

the  parties  within  mentioned,  and  a  jury  being  sworn  to  try  the  matters  in  (question  17  Vic  No.  21, 
between  the  said  parties  upon  their  oath,  say  that  A.B.  [the  claimant'\  withm  men-  Sched.  A  (14). 
tioned  on  the  day  of  »  a.d.  was  and  still  is  entitled  to  the 

possession  of  the  land  within  mentioned  as  in  the  writ  alleged.    Therefore,  6*c. 


No.  26.  Section  248. 

Judgment  for  defendant  in  ejectment  on  discontinuance.  Q^Ia  a  nns 

In  the  Supreme  G)urt  of  New  South  Wales — 

On  the  day  of  ,  18 

[Date  of  Writ.] 
Cumberland  *( 
to  wit.     ) 

On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen  issued  forth 
of  this  G>urt  in  these  words,  that  is  to  say, 

Victoria,  by  the  Grace  of  God  [here  copy  the  writ],  and  C.  D.  has  on  the 
day  of  ,  appeared  by  his  attorney  [or  in  person]  to  the  said  writ,  and 

A.  B.  has  discontinued  the  action.    Therefore  it  is  considered  that  the  said  C.  D.  be 
acquitted,  and  that  he  recover  against  the  said  A.  B.  £  for  his  costs  of  defence. 


^0-  27.  SecUon  245. 

Judgment  for  defendant  in  ejectment  on  failure  to  proceed  to  trial.  Sched.  A  (16). 

In  the  Supreme  Court  of  New  South  Wales— 

The  day  of  ,   18 

[Date  of  Writ.] 
Cumberland  "^ 
to  wit.     3 

On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen  issued  forth 
of  this  Ourt  in  these  words,  that  is  to  say, 

Victoria,  by  the  Grace  of  (k)d  [here  copy  the  writ],  and  C.  D.  has  on  the 
day  of  ,  appeared  by  his  attorney  [or  in  person]  to  the  said  writ,  and 

A.  B.  has  failed  to  proceed  to  trial,  although  duly  required  so  to  do.  Therefore  it  is 
considered  that  the  said  CD.  be  acquitted,  and  that  he  recover  against  the  said  A.B. 
£  for  his  costs  of  defence. 


^^'  2S.  Section  246. 

Judgtnent  for  claimant  in  ejectment  on  confession.  Ibid. 

*  Sched.  A  a7). 

In  the  Supreme  Court  of  New  South  Wales — 

The  day  ,18 

[Date  of  Writ.] 
Cumberland  "J 
to  wit     ) 

On  the  day  and  year  above  written  a  writ  of  our  Lady  the  Queen  issued  forth 
of  this  (Tourt  in  these  words,  that  is  to  say, 

Victoria,  by  the  Grace  of  God  [here  copy  the  ivrit],  and  C.  D.  lias  on  the 
day  of  ,  appeared  by  his  attorney  [or  in  person]  to  the  said  writ,  and 

the  said  CD.  1^  confessed  the  said  action  [or  has  cozifessed  the  said  action  as  to 
part  of  the  said  land,  that  is  to  say,  here  state  the  part].  Therefore  it  is  considered  that 
the  said  A.  B.  do  recover  possession  of  the  land  in  the  said  writ  mentioned  [or  of  the 
said  part  of  the  said  land]  with  the  appurtenances  and  £  for  costs. 
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CX.P.  Act,  THIRD  SCHEDULE. 

Soh.  3.  FORMS  OF  PLEADINGS. 

Section  67  STATEMENTS   OF  CAUSES  OF  ACTION. 

17  Vic.  No.  21,  On  contracts. 

Sched.  B.  1.  Money  paj^ble  by  the  defendant  to  the  plaintiff  for  [these  words  money 

Goods  sold.  payable,  &c.,  shoidd  precede  money  counts  like  I  to  IZ  but  need  only  be  inserted  in  the 

first]  goods  bargained  and  sold  by  the  plaintiff  to  the  defendant. 

Work  and  2.  Work  done  and  materials  provided  by  the  plaintiff  for  the  defendant  at  his 

materials.  request. 

Money  lent.  3.  Money  lent  by  the  plaintiff  to  the  defendant. 

Money  paid.  4.  Money  paid  by  the  plaintiff  for  the  defendant  at  his  request. 

Money  received.  5.  Money  received  by  the  defendant  for  the  use  of  the  plaintiff. 

Account  stated.  6.  Money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  accounts 

stated  between  them. 

For  an  estate  "y.  A  messuage  and  lands  sold  and  conveyed  by  the  plaintiff  to  the  defendant. 

For  goodwill.  8.  The  goodwiU  of  a  business  of  the  plaintiff  sold  and  given  up  by  the  plaintiff 

to  the  defendant. 
For  the  use  of  a  9.  The  defendant's  use  by  the  plaintiff's  permission  of  messuages  and  lands 

house  and  land,  of  the  plaintiff. 

fiSSe^!  "^  '^  *  10.  The  defendant's  use  by  the  plaintiff's  permission  of  a  fishery  of  the  plaintiff. 

For  hire  of  H.  The  hire  of  [as  the  case  may  be]  by  the  plaintiff  let  to  hire  to  the  def en- 

goods.  &c.  ^^^ 

For  freight.  12.  Freight  for  the  convejrance  by  the  plaintiff  for  the  defendant  at  his  request 

of  goods  in  ships. 

For  demurrage.  13.  The  demurrage  of  a  ship  of  the  plaintiff  kept  on  demurrage  by  the  defen- 

dant. 
Payee  against  14-  That  the  defendant  on  the  day  of  a.d.  by  his 

maker  of  note,    promissory  note  now  overdue  promised  to  pay  to  the  plaintiff  £ 
[two]  months  after  date  but  did  not  pay  the  same. 

Indorsee  against  15.  That  one  A.  on  &c.  [date]  by  his  promissory  note  now  overdue  promised 

indorser  of  note,  to  pay  to  the  defendant  or  order  £  [two]  months  after  date,  and  the  defendant 

indorsed  the  same  to  the  plaintiff,  and  the  said  note  was  duly  presented  for  payment 

and  was  dishonoured,  whereof  the  defendant  had  due  notice  but  did  not  pay  tiie  same. 

Drawee  against  16.  That  the  pkintiff  on  ^c.  [date]  by  his  bill  of  exchange  now  overdue  directed 

acceptor  ^bill.    to  the  defendant  required  the  defendant  to  pay  to  the  plaintiff  £ 

[two]  months  after  date,  and  the  defendant  accepted  the  said  bill  but  did  not  pay  the 

same. 
Payee  against  17.  That  the  defendant  on  &c.  [date],  by  his  bill  of  exchange  directed  to  A., 

drawer.  required  A.  to  pay  to  the  plaintiff  £  [two]  months  after  date,  and  the  said 

bill  was  duly  presented  for  acceptance  and  was  dishonoured,  of  which  the  defendant 

had  due  notice  but  did  not  pay  the  same. 

Breach  of  pro-  18-  That  the  plaintiff  and  defendant  agreed  to  marry  one  another  and  a  reason- 

mise  of  marriage  able  time  for  such  marriage  has  elapsed,  and  the  plaintiff  has  always  been  ready  and 

willing  to    marry  the  [defendant  yet  the   defendant  has  neglected  and  refused  to 

marry  the  plaintiff. 

Breach  of  l^-  That  the  plaintiff  and  defendant  agreed  to  marry  one  another  on  a  day 

promise  of  now  elapsed,  and  the  plaintiff  was  ready  and  willing  to  marry  the  defendant  on  that 

marriage.  ^y^  y^^  ^he  defendant  neglected  and  refused  to  marry  the  plaintiff. 

Warranty  of  a  20.  That  the  defendant  by  warranting  a  horse  to  be  then  sound  and  quiet  to 

horse.  j-j^jg  g^jj  ^he  said  horse  to  the  plaintiff  yet  the  said  horse  was  not  then  sound  and  quiet 

to  ride. 

For  not  loading  21.  That  the  plaintiff  and  the  defendant  agreed  by  charter-party  that  the 

pursuant  to        plaintiff's  ship  called  the  **  Ariel "  should  with  all  convenient  speed  saQ  to  R.  or  so 
charier-pany.      j^g^,.  thereto  as  she  could  safely  get,  and  that  the  defendant  should  there  load  her 
with  a  full  cargo  of  tallow  or  other  lawful  merchandise  which  she  should  carry  toH. 
and  there  deliver  on  payment  of  freight  £  per  ton,  and  that  the  defend- 

ant should  be  allowed  ten  days  for  loading  and  ten  for  discharge  and  ten  days  for 
demurrage,  if  required,  at  £  per  day,  and  that  the  plaintiff  did  all  things 
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necessary  on  his  part  to  entitle  him  to  have  the  agreed  cargo  loaded  on  board  the  C.L.P.  Aot 
said  ship  at  R.,  and  that  the  time  for  so  doing  has  elapsed,  yet  the  defendant  made       Rnh    3 
default  in  loading  the  agreed  cargo. 

22.  That  the  plaintiff  let  to  the  defendant  a  house,  No.  40,  George-street,  Up^^  j^  i^^^  ^^ 
Sydney,  for  seven  years  to  hold  from  the  day  of  a.d.  at  rent. 

£  a  year  payable  quarterly  of  which  rent  quarters  are  due  and  unpaid. 

23.  That  the  pl&intiff  by  deed  let  to  the  defendant  a  house.  No.  40,  George-  Upon  a  cove- 
street,  Sydney,  to  hold  for  seven  years  from  the  day  of  A.D.  nant  to  repair. 

and  the  defendant  by  the  said  deed  covenanted  w-ith  the  plaintiff  well 
and  substantiallv  to  repair  the  said  house  during  the  said  term  [according  to  the  cove- 
natU]  yet  the  said  house  was  during  the  said  term  out  of  good  and  substantial  repair. 

For  wrongs  independent  of  contract. 

24.  That  the  defendant  broke  and  entered  certain  land  of  the  plaintiff  called  Trespass  to  laiul. 
the  Big  Field  and  depastured  the  same  with  cattle. 

25.  That  the  defendant  assaulted  and  beat  the  plaintiff  gave  him  into  custody  f^SjLj***^^*'^'^ 
to  a  policeman  and  caused  him  to  be  imprisoned  in  a  Police  Office.  imprisonment. 

26.  That  the  defendant  converted  to  his  own  use,  or  wrongfully  deprived  the  Wrongful  con- 
plaintiff  of  the  use  and  possession  of  the  plaintiff's  goods,  that  is  to  say,  iron,  hops,  version  of  goods, 
household  furniture  \pr  as  the  case  may  be\. 

27.  That  the  defendant  detained  from  the  plainUff  his  tide  deeds  of  land  caUed  ut^p'Jij^rt?; 
Belmont  in  the  county  of  that  is  to  say  [describe  the  deeds].  &c. 

28.  That  the  plaintiff  w^as  possessed  of  a  mill,  and  by  reason  thereof  was  entitled  Diverting  water 
to  the  flow  of  a  stream  for  working  the  same,  and  the  defendant  by  cutting  the  bank  ^^^°^  *  '"'"• 

of  the  said  stream  diverted  the  water  thereof  away  from  the  said  mill. 

29.  That  the  pkintiff  was  the  first  inventor  of  a  certain  new  manufacture  that  Infringement  of 
is  to  say  of  "  certain  improvements  in  the  manufacture  of  sulphuric  acid  "  for  which  he  *  P*t«"t. 
obtained  letters  patent  for  the  term  of  fourteen  years  from  the  day  of 

A.D.  subject  to  a  condition  that  the  plaintiff  should  within 

six  calendar  months  cause  to  be  enrolled  an  instrument  in  writing  particularly  describ- 
ing the  nature  of  his  said  invention,  and  the  plaintifl'  did  within  the  time  prescribed 
fulfil  the  said  condition,  and  the  defendant  during  the  said  term  did  infringe  the  said 
patent  right. 

30.  That  the  defendant  falsely  and  maliciously  spoke  and  published  of  the  Defamation    of 
plaintiff  the  words  following,  that  is  to  say,  *  he  is  a  thief  ,*  character. 

[if  there  be  any  special  damage  here  state  it  with  such  reasonable  particularity  as  /^v  siander 
to  give  notice  to  the  defendant  of  the  particular  injury  complained  for,  in- 
stance] 
whereby  the  plaintiff  lost  his  situation  as  overseer  in  the  employ  of  A. 

31.  That  the  defendant  falsely  and  maliciously  printed  and  published  of  the  (b)  Libel, 
plaintiff  in  a  newspaper  called  *  *  the  words  following,  that  is  to  say, 

"  he  is  a  reguJar  prover  under  bankruptcies,*  the  defendant  meaning  thereby  that 
the  plaintiff  had  proved,  and  was  in  the  habit  of  proving  fictitious  debts  against  the 
estates  of  bankrupts  \Nath  the  knowledge  that  such  debts  were  fictitious. 

Plbas. 
Fleas  in  action  on  contracts. 

32.  That  he  was  never  indebted  as  alleged.  Denial  of  debt. 
[This  plea  is  applicable  to  declarations  like  those  numbered  1  to  13.] 

33.  That  he  did  not  promise  as  alleged.  Denial  of  con- 
[This  plea  is  applicable  to  other  declarations  on  simple  contracts  not  on  bills  tract. 

and  notes  such  as  those  numbered  18  to  21.  It  would  be  unobjectionable  to  use  "  did 
not  warrant '  *  did  not  agree  *  or  any  other  appropriate  denied.] 

34.  That  the  alleged  deed  is  not  his  deed.  Denial  of  deed. 
.    35.  That  the  alleged  cause  of  action  did  not  accrue  within  six  years  [state  statute  of 

the  period  of  limitation  applicable  to  the  case]  before  this  suit.  Limitaiions. 

36.  That  before  action  he  satisfied  and  discharged  the  plaintiff's  claim  by    Payment, 
payment. 

37.  That  the  plaintiff  at  the  commencement  of  this  suit  was  and  still  is  indebted  Set-off. 
to  the  defendant  in  an  amount  equal  to  the  plaintiff's  claim  for  [here  state  the  cause  of 
set-off y  as  in  a  declaration,  see  forms,  ante],  which  amount  the  defendant  is  willing  to 

set  off  against  the  plaintiff's  claim. 

38.  That  after  the  alleged  claim  accrued,  and  before  this  suit,  the  plaintiff  by  Release, 
deed  released  the  defendant  therefronl. 
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C,Ii,p,  Aot}  Pleas  in  actions  for  wrongs  independent  of  contract. 

^^*  '•  39.  That  he  is  not  guUty. 

Not  Kuilty. 
Leav   &  Ucease  ^'  '^^^  ^^  ^^  what  is  complained  of  by  the  plaintiff's  leave. 

Self-defence.  41.  That  the  plaintiff  first  assaulted  the  defendant,  who  thereupon  necessarily 

'  committed  the  alleged  assault  in  his  own  defence. 

Right  of  way.  42.  That  the  defendant,  at  the  time  of  the  alleged  trespass,  was  possessed  of 

land  the  occupiers  whereof  for  twenty  years  before  this  suit  enjmred,  as  of  right  and 
without  interruption,  a  way  on  foot  and  with  cattle  from  a  public  highway  over  the 
said  land  of  the  plaintiff  to  the  said  land  of  the  defendant,  and  from  the  said  land  of 
the  defendant  over  the  said  land  of  the  plaintiff  to  the  said  public  highway  at  all  times 
of  the  year,  for  the  more  convenient  occupation  of  the  said  land  of  the  defendant,  and 
that  the  alleged  trespass  was  a  use  by  the  defendant  of  the  said  way. 

Right  of  com-  43.  That  the  defendant,  at  the  time  of  the  alleged  trespass,  was  possessed  of 

moo.  land  the  occupiers  whereof  for  thirty  years  before  this  suit  enjoyed,  as  of  right  and 

without  interruption,  common  of  pasture  over  the  said  land  of  the  plaintiff  for  all  their 
cattle,  levant  and  couchant,  upon  the  said  land  of  the  defendant  at  all  times  of  the 
year  as  to  the  said  land  of  the  defendant  appertaining,  and  that  the  alleged  trespass 
was  a  use  by  the  defendant  of  the  said  right  of  common. 

Repucations. 

Joinder  of  issue.  44.  The  plaintiff  joins  issue  upon  the  defendant's  1st,  2nd,  &c.,  pleas. 

plws  wm^ainSig  ^'  ^^  plaintiff  as  to  the  second  plea,  says  [here  state  the  answer  of  the  plea  as 

new  matter.       in  the  following  forms]. 

To  plea  of  45    jhat  the  alleged  release  is  not  the  plaintiff's  deed, 

release.  ■*  *^ 

j^^  47.  That  the  alleged  release  was  procured  by  the  fraud  of  the  defendant 

To  plea  of  set-off  48.  That  the  alleged  set-off  did  not  accrue  within  six  years  befort  this  suit. 

To  self-defence.  ^^'  ^^^^  ^^  plaintiff  was  possessed  of  land  whereon  the  defendant  was  tres- 

passing and  doing  damage,  whereupon  the  plaintiff  requested  the  defendant  to  leave 
the  said  land,  which  the  defendant  refused  to  do,  and  thereupon  the  plaintiff  gently 
laid  his  hands  on  the  defendant,  in  order  to  remove  him,  doing  no  more  than  was 
necessary  for  that  purpose,  which  is  the  alleged  first  assault  by  u\e  plaintiff. 

To  right  of  way.  50.  That  the  occupiers  of  the  said  land  did  not  for  twenty  years  before  this   suit 

enjoy,  as  of  right  and  without  interruption,  the  alleged  way. 

New  Assignment. 

To  the  pleas  of  51.  The  plaintiff,  as  to  the  and  pleas,  says  that  he  sues,  not  for 

r^h^.<*^^Y       the  trespasses  therein  admitted,  but  for  trespasses  committed  by  the  defendant  in 

common.  °         excess  of  the  alleged  rights,  and  also  in  other  parts  of  the  said  land,  and  on  other 

occasions  and  for  other  purposes  than  those  referred  to  in  the  said  pleas. 

[//  the  plaintiff  replies  and  new  assigns ,  the  new  assignment  may  he  as  follows] 

52.  And  the  plaintiff,  as  to  the  and  pleas,  further  says  that  he 
sues,  not  only  for  the  trespasses  in  those  pleas  admitted,  but  also  for,  &c. 

[If  the  plaintiff  replies  and  new  assigns  to  some  of  the  pleas,  and  new  assigns 
only  to  the  other,  the  form  may  be  as  follows — ] 

53.  And  the  plaintiff,  as  to  the  and  pleas,  further  says  that  he 
sues,  not  for  the  trespasses  in  the  pleas  [the  pleas  not  replied  to]  admitted,  but 
for  the  trespasses,  in  the            pleas  [the  fieas  replied  to]  admitted,  and  also  for,  S^c. 
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8.1. 


TABLE. 

Showing  how  the  sections  of  Acts  consolidated  have  been  dealt  with. 


Section  of 
Repeale.1  Acts. 

SeoUon  of 
C!oDfoli<]ated  Act. 

Remarks. 

37  Vic.  No.  11,  s.  6.. 

55  Vic.  No.  32,  ss.  1-24 
S.25 
s.  26 

14 
4-27 

Omitted ;  not  required  in  consolidation. 
Unnecessary ;  see  1897  No.  4,  s.  8. 

Short  title. 

S.27 
S.28 

3 

ACT    No.   XXIX.,    1902. 

An    Act   to   consolidate    the    enactments    relating   to 
Arbitration.     [Assented   to,    16th   August,    1902.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  This  Act  may  be  cited  as  the  "  Arbitration  Act,  1902."     short  uuc. 

2.  The  Acts  mentioned  in  the  First  Schedule  are,  to  the  Repeal. 
extent  therein  expressed,  hereby  repealed. 

8.  In  this  Act,  unless  the  context  or  subject-matter  other-  interpretation. 
wise  indicates  or  requires, —  f^27**^'  ^**'  ^^* 

**  Court "  means  the  Supreme  Court  or  a  Judge  thereof. 
**  Judge  *  means  a  Judge  of  the  Supreme  Court. 
"  Rules  of  Court  "  m :  ns  rules  made  as  hereinafter  provided. 
"  Submission  "  means  a  written  agreement  to  submit  present 
or  future  differences  to  arbitration,  whether  an  arbitrator 
is  named  therein  or  not. 

A  submission  to  arbitration  is  distinguished  from  a  mere  reference  to  a  valuer  to 
fix  a  price :  see  Re  John  FenxMnck  v.  Port  Jackson  SS.  Co.,  (1897)  18  N.S.W.R.  405 ; 
14  W.N.  85. 
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S.  4.  References  by  consent  out  of  Court, 

EflFect  of  4.  A  submission,  unless  a  contrary  intention  is  expressed 

submission.        therein,  shall  he  irrevocable,  except  by  leave  of  the  Court  or  a 
66^ Vic.  No.  32,  jy^ge^  and  shall  have  the  same  effect  in  all  respects  as  if  it  had 
been  made  an  order  of  Court. 

Submission. — Is  a  written  agreement  as  defined :  s.  3,  supra. 

Irrevocable.—See  as  to  this  re  Smith  and  Nelson's  Arbitration,  25  Q.B.D.  545. 

Leave  to  revoke. — See  James  v.  Attwood,  7  Scott,  841 ;  Clarke  v.  Stocken,  3  Scott 
90 ;  ScoU  V.  Vansandau,  1  Q.B.  102 ;  Hart  v.  Duke,  32  L.J.Q.B.  55. 

Where  circumstances  have  made  the  arbitrator  an  interested  party,  leave  to  revoke 
may  be  given  :  Re  Baring  Bros.,  61  L.J.Q.B.  704 ;  see  Re  Donkin  and  Leeds  Canal  Co., 
9  Times  R.  192.  But  that  is  where  the  agreement  was  to  refer  to  a  particular  arbi- 
trator named. 

impuSd°/^'  8.  A  submission,  unless  a  contrary  intention  is  expressed 

submissions.       therein,  shall  be  deemed  to  include  the  provisions  set  forth  in  the 
Ibid.  s.  2.         Second  Schedule  to  this  Act,  so  far  as  they  are  applicable  to  the 
reference  under  the  submission. 

Submission  means  submission  whether  made  before  or  after  the  Act :  Re  Williams 
and  Stepney  Arbitration,  [1891]  2  Q.B.  257  ;  Abbott  v.  Lion  Fire  Insurance  Co., 
(1894)  11  W.N.  3. 

pSS^lSgV*''  6.  If  any  party  to  a  submission,  or  any  person  claiming 

where  there  is  a  through  or  Under  him,  commences  any  legal  proceedings  in  any 
/diT's^^r  Court  against  any  other  party  to  the  submission,  or  any  person 
claiming  through  or  under  him,  in  respect  of  any  matter  agreed 
to  be  referred,  any  party  to  such  legal  proceedings  may  at  any  time 
after  appearance,  and  before  delivering  any  pleadings  or  taking 
any  other  steps  in  the  proceedings,  apply  to  that  Court  to  stay 
the  proceedings,  and  that  Court  or  a  Judge  if  satisfied  that  there 
is  no  sufficient  reason  why  the  matter  should  not  be  referred  in 
accordance  with  the  submission,  and  that  the  applicant  was,  at 
the  time  when  the  proceedings  were  commenced,  and  still  re- 
mains, ready  and  willing  to  do  all  things  necessary  to  the  proper 
conduct  of  the  arbitration,  may  make  an  order  staying  the  pro- 
ceedings. 

The  application  to  stay  will  usually  be  by  summons  before  a  judge. 

Before  »  »  ,  any  step. — Applying  for  security  for  costs  is  a  step :  Adams  v. 
Cattley,  66  L.T.  687 ;  so  is  issuing  a  summons  for  discovery :  Chappell  v.  North, 
(1891)  2  Q.B.  252. 

The  affidavit  in  support  of  the  summons  must  follow  the  terms  of  the  section 
and  shew  defendant's  readiness  and  willingness  to  arbitrate. 

Costs  are  in  the  discretion  of  the  judge  :   s.  24  (post). 

Discretion  of  the  Court. — Prima  facie  the  G)urt  will  act  upon  the  agreement ; 
the  plaintiff  must  show  reasons  against  the  reference  :  Hodgson  v.  Railway  Passengers 
Assurance  Co.,  9  Q.B.D.  188.  But  the  Court  has  a  discretbn  and  must  exercise  it : 
Re  Carlisle,  44  Ch.  D.  200 ;  Lyon  v.  Johnson,  40  Ch.  D.  579. 

Staying  proceedings. — A  clause  in  a  policy  of  insurance  making  arbitration  a  con- 
dition precedent  to  liability  is  valid,  and  an  action  will  be  stayed  :  Trainor  v.  Phoenix 
Fire  Co.,  65  L.T.  825.  Such  a  clause  if  pleaded  is  an  answer  to  the  action  :  Tait  &  Co. 
v.  City  Mutual  Insurance  Co.,  (1900)  21  N.S.W.R.  317  ;  17  W.N.  196. 

The  G)urt  may  stay  an  action  by  a  person  refusing  to  appoint  an  arbitrator : 
Manchester  Ship  Canal  v.  Pearson,  48  W.R.  689. 

There  must  be  a  valid  subsisting  submission,  or  a  stay  will  not  be  granted  : 
Deutsche  Springtoff,  6fc.  v.  Briscoe,  20  Q.B.D.  177.  And  the  dispute  must  be  within 
the  arbitration  clause  :  L.  &.  N.  W.  6*  G.  W.  Railways  v.  Billington,  (1899)  A.C.  79. 
See  also  Hewitt  v.  Municipality  of  Broken  Hill,  (1893)  10  W.N.  85.  The  fact  that 
a  named  arbitrator  is  an  interested  party  may  be  ground  for  refusing  a  stay :   NuttcUl 
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V.  Mayor  of  Manchester,  8  Times  R.  513.    But  if  the  parties  have  agreed  to  submit         g,  f  ^ 
to  the  decisibn  of  a  person,  such  as  the  engineer  in  the  employ  of  one  of  them,  they 
must  abide  by  thesubmissbn  :  Jackson  v.  Barry  Railway  Co.,  (1893)  1  Ch.  238 ;  Eck- 
ersley  and  Mersey  Docks  Arbitration,  (1894)  2  Q.B.  667. 

Where  one  of  the  arbitrators  after  appointment  had  refused  to  act,  a  stay  was 
refused  :  Port  Jackson  SS,  Co,  v.  NewcastU  SS.  Co,,  (1884)  1  W.N.  62. 

Where  the  parties  had  agreed  to  refer  a  matter  to  arbitration,  but  differed  as 
to  whether  the  arbitrator  should  be  at  liberty  to  take  evidence  not  upon  oath,  and 
no  reference  had  been  drawn  up  or  executed,  a  stay  was  refused  :  Campbell  v.  Vickery, 
(1885)  6  N.S.W.R.  209 ;  2  W.N.  34. 

Where  an  architect  had  given  a  certificate,  the  Court  refused  to  stay  proceedings 
in  a  suit,  although  the  employer  had  purported  to  discharge  the  architect  before  the 
date  of  the  certificate  :  Murray  v.  Cohen,  (1888)  9  N.S.W.R.  Eq.  124. 

An  injunction  restraining  a  party  from  proceeding  with  an  arbitration  may  be 
granted  where  his  conduct  ht^  made  it  inequitable  for  him  so  to  proceed :  Sneddon 
v.  KyU,  (1902)  2  S.R.  Eq.  112 ;  19  W.N.  182. 

The  Court  of  Petty  Sessions  cannot  stay  procedings  before  it  under  this  section  : 
Ex  parte  Vincent,  (1897)  14  W.N.  53. 

7.  In  any  of  the  following  cases —  Power  for   the 
(a)  where  a  submission  provides  that  the  reference  shall  be  ^'tlTa'SpSm 

to  a  single  arbitrator,  and  all  the  parties  do  not  after  ^"  arWtrator, 

,,^  ^,  .'  •!  .  f  umpire,  or  third 

diiterences  have  arisen  concur  in  the  appointment  of  an  arbitrator. 

arbitrator  :  w  vic.  No.  32. 

s.  4: 
(i)  if  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  of 

acting,  or  dies,  and  the  submission  does  not  show  that 

it  was  intended  that  the  vacancy  should  not  be  supplied, 

and  the  parties  do  not  supply  the  vacancy  ; 

(c)  where  the  parties  or  two  arbitrators  are  at  liberty  to 

appoint  an  umpire  or  third  arbitrator  and  do  not  appoint 
him  ; 

(d)  where  an  appointed  umpire  or  third  arbitrator  refuses  to 
act,  or  is  incapable  of  acting,  or  dies,  and  the  submission 
does  not  show  that  it  was  intended  that  the  vacancy 
should  not  be  supplied,  and  the  parties  or  arbitrators  do 
not  supply  the  vacancy  ; 

any  party  may  serve  the  other  parties  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbitrator, 
umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days 
after  the  service  of  the  notice,  the  Court  or  a  Judge  may,  on  ap- 
plication by  the  party  who  gave  the  notice,  appoint  an  arbitrator, 
umpire,  or  third  arbitrator,  who  shall  have  the  like  powers  to  act 
in  the  reference  and  make  an  award  as  if  he  had  been  appointed 
by  consent  of  all  parties. 

The  Court  cannot  act  in  a  case  not  provided  for  in  the  section,  as  where  a  sub- 
mission provided  for  the  appointment  of  an  arbitrator  by  each  side,  they  to  appoint 
a  third,  and  one  party  refused  to  appoint  an  arbitrator  :  Re  Smith  6*  Nelson  Arbitra- 
tion, 25  Q.B.D.  545.  If  the  meaning  of  the  notice  to  the  other  party  to  appoint  is 
clear,  the  exact  form  is  unimportant :  Eyre  v.  Corporation  of  Leicester,  (1892)  1  Q.B. 
136.  < 

Where  arbitrators  had  disagreed  and  the  reference  was  over,  it  was  too  late  to 
apply  to  the  Court  to  appoint  an  umpire  :  Re  Hume  &  Lyell,  (1888)  4  W.N.  122. 

8.  Where  a  submission  provides  that  the  reference  shall  be  ^^  kT 

to  two  arbitrators,  one  to  be  appointed  by  each  party,  then,  certain  cases  to 

,.,,..'  ^^     ^  •    X       a.-  supply  vacancy. 

unless  the  submission  expresses  a  contrary  intention —  j^^  ^  ^ 
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S»  8.  (a)  if  either  of  the  appointed  arbitrators  refuses  to  act,  or  is 

incapable  of  acting,  or  dies,  the  party  who  appointed  him 
may  appoint  a  new  arbitrator  in  his  place  ; 

{b)  if,  on  such  a  reference,  one  party  fails  to  appoint  an  arbi- 
trator, either  originally  or  by  way  of  substitution  as  afore- 
said, for  seven  clear  days  after  the  other  party,  having  ap- 
pointed his  arbitrator,  has  served  the  party  making  default 
with  notice  to  make  the  appointment,  the  party  who 
has  appointed  an  arbitrator  may  appoint  that  arbitrator 
to  act  as  sole  arbitrator  in  the  reference,  and  his  award 
shall  be  binding  on  both  parties  as  if  he  had  been  ap- 
pointed by  consent : 

Provided  that  the  Court  or  a  Judge  may  set  aside  any 
appointment  made  in  pursuance  of  this  section. 

See  notes  to  previous  section. 

The  only  cases  in  which  the  Court  "wall  make  an  order  setting  aside  an  appoint- 
ment, are  those  in  which  it  is  shown  that  the  arbitrator  from  hostility,  or  incajwicity, 
or  some  other  cause,  is  unfitted  to  act :  Williams  v.  Minister  for  Lands j  (1901)  18 
W.N.  181. 

'  One  to  be  appointed  by  each  party  '  means  each  party  to  the  dispute  :  Hewitt  v. 
Municipality  of  Broken  Hill,  (1893)  10  W.N.  85. 

The  notice  must  be  on  some  one  within  the  State  :  New  Pinnacle  Co.  v.  Luhrig 
Coal,  &c.,  Co,,  (1900)  21  N.S.W.R.  297  ;  17  W.N.  206. 

Powers  of  9.  The  arbitrators  or  umpire  acting  under  a  submission 

arbitrator.         shall,  unless  the  submission  expresses  a  contrary  intention,  have 
55Jic.  No.  ^2.  power— 

{a)  to  state  an  award  as  to  the  whole  or  part  thereof  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court ;  and 

(Ji)  to  correct   in  an   award   any  clerical   mistake  or  error 

arising  from  any  accidental  slip  or  omission. 
Questions  of  law  may  be  stated  in  the  form  of  a  special  case  :  s.  19  {post). 

Witnesses  may  10.  Any  party  to  a  submission  may  sue  out  a  writ  of  sub- 

^b^iS?"        poena  ad  testificandum,  or  a  writ  of  subpoena  duces  tecum ;  but 

ihid.  s.  7.         no  person  shall  be  compelled  under  any  such  writ  to  produce  any 

document  which  he  could  not  be  compelled  to  produce  on  the 

Proviso.  trial  of  an  action  :   Provided  that  every  person  whose  attendance 

is  so  required  shall  be  entitled  to  the  like  conduct  money  and 

payment  for  expenses  as  upon  a  trial  in  the  Court. 

Power  to  en-  11.  The  time  for  making  an  award  may  from  time  to  time 

middng  awii?*^  ^  enlarged  by  order  of  the  Court  or  a  Judge,  whether  the  time 
ihid.  s.  8.         ^or  making  the  award  has  expired  or  not. 

See  next  section  as  to  time  after  an  award  has  been  remitted  to  the  arbitrators. 
The  time  may  be  enlarged  even  after  an  award  made,  and  so  ratify  what  has  been 
done  :  Lord  v.  Lee,  L.R.  3  Q.B.  404 ;  see  Af ay  v.  Harcourt,  13  Q.B.D.  688. 

Query,  whether  there  is  an  appeal  from  the  Judge  to  the  Court  under  this  sec- 
tion ;  but  where  the  Judge  refused  to  make  an  order  the  Court  made  a  substantive 
order :  Re  John  Fenwick  and  Port  Jackson  S.S.  Co.  (1897)  18  N.S.W.R.  406 ;  14 

W.N.  85. 

Power  to  remit  12.  (1)  In  all  cases  of  reference  to  arbitration  the  Court  or 

ySid^'s.  9.         ^  Ju<^g^  ^^y  ^rom  time  to  time  remit  the  matters  referred,  or  any 
of  them,  to  the  reconsideration  of  the  arbitrators  or  umpire. 
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(2)  Where  an  award  is  remitted,  the  arbitrators  or       &  IB. 
umpire  shall,  unless  the  order  otherwise  directs,  make  their  award 
within  three  months  after  the  date  of  the  order. 

"  The  genera]  principle  is  that  an  award  is  final ;  and  assuming  that  it  is  good  on 
the  face  of  it  there  can  be  no  appeal  from  it.  The  only  exceptions  are  where  there  is 
corruption  on  the  part  of  the  arbitrator  or  excess  of  jurisdiction,  or  where  the  arbitra- 
tor himself  admits  there  is  a  mistake,  and,  as  it  were,  craves  the  assistance  of  the 
Court  in  setting  it  right,*  per  Archibald,  J.  :  Dinn  v.  Blake,  L.R.  10  C.P.  391. 

Where  a  reasonable  request  is  made  to  an  arbitrator  to  state  a  case  under  s.  19^ 
and  he  refuses,  the  award  may  be  remitted  :  Re  Palmer  &  Co.,  &c..  Arbitration,  (1898) 
1  Q.B.  131. 

If  fresh  evidence  has  been  discovered,  that  may  be  a  ground  for  sending  the 
award  back  :  Re  Keighley  &  Co.,  &c.,  ArbUration,  (1893)  1  Q.B.  405. 

Where  certain  matters  referred  were  not  dealt  with  in  the  award  it  was  sent 
back  :  In  re  Amos,  14  N.S.W.R.  295  ;  9  W.N.  194. 

Where  an  award  directed  certain  expenses  of  wharfage,  &c.,  to  be  paid,  it  was  sent 
back  to  have  it  ascertained  what  the  amount  of  these  expenses  was  :  Sahl  v. 
McDonnell,  (1886)  7  N.S.W.R.  385;  3  W.N.  55. 

Within  three  months. — But  the  time  may  be  enlarged  under  the  power  conferred 
by  s.  11  :  Sahl  v.  McDonnell,  (1887)  3  W.N.  115. 

13.  (1)  Where  an  arbitrator  or  umpire  has  misconducted  ^^J"^®^^^ 
himself  the  Court  may  remove  him.  ^^  Vi*rNo-  32 

(2)  Where  an  arbitrator  or  umpire  has  misconducted  *•  ^^• 
himself,  or  an  arbitration  or  award  has  been  improperly  procured, 
the  Court  may  set  the  award  aside. 

Though  by  the  Interpretation  clause,  s.  3,  ante,  the  Court  means  the  Gjurtora 
Judge,  yet  seeing  that  in  many  sections  the  words  expressly  used  are  *  Court  or  a 
Judge  "  it  would  perhaps  be  better  under  this  section  to  apply  to  the  Court. 

Where  a  bad  notice  under  s.  8  had  been  given,  the  appointment  of  the  arbitrator 
and  subsequent  proceedings  were  set  aside  :  New  Pinnacle  Co.  v.  Luhrig  Coal,  &c., 
Co.,  (1900)  21  N.S.W.R.  297  ;  17  W.N.  206. 

Misconduct,  &c. — See  cases  under  previous  section. 

On  motion  to  set  aside  an  award,  it  may  be  remitted  back  :  Sahl  v.  McDonnell, 
7  N.S.W.R.  385;  3  W.N.  55. 

Where  arbitrators  have  omitted  to  decide  matters  referred  to  them,  the  award 
may  be  held  bad  and  set  aside,  (though  it  may  be  remitted  back  :  Sahl  v.  McDonnell, 
supra) ;  Re  Warby  and  Rose,  (1865)  4  S.C.R.  302  ;  Ex  parte  Josephson,  (1867)  6  S.C.R. 
126 ;  Re  Burne  &  Kavanagh,  Knox.  254.  But  where  the  omission  \vas  as  to  costs, 
the  party  coming  to  enforce  the  award,  undertaking  to  pay  all  costs,  was  allowed  to 
enforce  the  award  :  Re  Burne  &  Kavanagh,  supra. 

The  arbitrator  is  judge  of  the  law  and  the  facts  and  the  Court  will  not  interfere 
with  his  award,  even  though  he  has  taken  a  wrong  view  :  Thompson  v.  Briscoe, 
(1885)  2  W.N.  13.     See  Dinn  v.  Blake,  cited  supra,  s.  12. 

An  award,  good  on  the  face  of  it,  will  not  be  set  aside  in  the  absence  of  proof  of 
the  arbitrator's  misconduct,  or  disregard  of  some  fundamental  rule  of  the  adminis- 
tration of  justice  or  admitted  mistake  :  Falkingham  v.  Victorian  Railway  Commis- 
sioners, (1900)  A.C.  452. 

Arbitrators  called  in  an  accountant  to  make  certain  calculations  on  figures  sup- 
plied by  them ;  held,  that  the  award  was  not  vitiated  :  Milthorpe  v.  Spa  Hydraulic 
Sluicing  Co.,  (1893)  14  N.S.W.R.  292 ;  10  W.N.  12. 

Where  one  of  the  parties  was  a  company  and  the  arbitrators  had  not  subscribed 
the  declaration  required  by  s.  113  of  the  Companies  Act  (then  in  force)  it  was  held 
that  as  there  was  nothing  in  the  reference  to  exclude  the  terms  of  the  Companies 
Act  the  award  must  be  set  aside :  Re  Trades  Hall,  (1890)  1 1  N.S.W.R.  36.  But  where 
the  arbitrators,  though  they  did  not  sign  the  declaration,  appointed  an  umpire  and 
he  made  the  award,  held  that  the  award  would  not  be  set  aside  :  Vale  of  Clwydd  Coal 
Co.  v.  City  Mutual  Fire  Co.,  (1884)  1  W.N.  69. 

Where  a  reference  is  made  by  order  of  the  Court,  it  was  not  necessary  for  the 
arbitrator  to  make  the  declaration  required  by  the  Companies  Act,  though  one  of 
the  parties  was  a  company  :  Zelma  G.  M.  Co.  v.  Hoskins,  (1894)  16  N.S.W.R.  1  ;  11 
W.N.  139. 
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jj,  13.  ^^'^  where  the  submission  provided  that "  all  the  provisions  of  the  Arbitration 

Act  should  apply  except  so  far  as  excluded  by  this  agreement '  it  was  held  that  the 
operation  of  the  arbitration  clauses  of  the  Companies  Act  was  excluded  :  In  re  Mason 
Bros.,  (1892)  9  W.N.  23. 

Companies  Act,  1899. — The  consolidated  Companies  Act,  1899,  omits  the  arbitra- 
tion clauses,  adopting  the  Arbitration  Act,  s.  76 ;  and  providing  for  the  appointment 
of  an  arbitrator  under  seal  or  under  the  hand  of  the  manager  or  secretary  or  any  two 
directors,  or  by  the  liquidator ;  and  under  the  seal  of  a  corporation  aggregate  :  s.  77. 
And  see  s.  15  {post). 

It  is  misconduct  to  refuse  a  reasonable  request  to  state  a  case  under  s.  19 :  Re 
Palmer  6*  Co.,  6*c.,  Arbitration,  (1898)  1  Q.B.  131. 

Where  power  was  given  to  arbitrators  to  call  in  one  of  two  named  persons  as 
umpire,  but  the  arbitrators  being  unable  to  obtain  the  services  of  either  had  appointed 
a  third  person,  the  award  was  set  aside :  Ex  parte  Morris,  (1871)  10  S.C.R.  248. 

Where  the  submission  was  to  two  arbitrators  and,  in  case  they  could  not  agree, 
to  an  umpire,  and  the  award  stated  that  the  arbitrators  had  made  their  award  in 
the  presence  and  with  the  assistance  of  the  umpire,  held  that  this  did  not  invalidate 
the  award  :  Re  Bume  6*  Kawnagh,  (1877)  Knox  264. 

Where  it  was  agreed  that  the  arbitrators  or,  in  case  of  difference,  the  arbitrators 
and  the  umpire  should  decide,  an  award  by  one  arbitrator  and  the  umpire  was  good  : 
Johnson  v.  Blachford,  (1878)  1  S.C.R.  N.S.  277.  See  Ebsworth  v.  Mickey,  (No.  2), 
(1862)  1  S.C.R.  336. 

An  award  may  be  good  as  to  part  of  it  though  bad  as  to  other  part :  Re 
Meaker  &  Brown,  (1878)  1  S.C.R.  N.S.  59. 

If  the  ground  of  objection  is  something  outside  the  award,  it  is  not  necessary 
that  the  rule  nisi  should  be  drawn  up  on  reading  the  award :  Casey  v.  Minister  /or 
Works,  (1894)  11  W.N.  55. 

In  Bagot  V.  Carter,  (1887)  4  W.N.  88,  the  Court  held  that  the  Act  9  &  10  Wm.  Ill, 
c.  15,  s.  2,  still  applied,  and  that  an  application  to  set  an  award  aside  must  be  made  in 
the  next  term  after  the  award  is  made. 


Knforcing  H.  An  awafd  on  a  submission  may,  by  leave  of  the  Court 

award.  qj.  ^  Judgc,  be  enforced  in  the  same  manner  as  a  judgment  or 

W  Vic.  No.  32.  Qj.^^j.  ^^  ^^^  ^^^  ^^^^^ 

Writs  of  fi.  fa.  No  Writ  of  attachment  shall  be  issued  to  enforce  payment  of 

b?1  ^'cd^'  °^^  ^^y  "^o^^^y*  costs,  or  expenses  under  any  such  award  ;  but  writs  of 
37  Vic.  No.  11  ^^^^  facias  or  capias  ad  satisfaciendum,  and  such  other  writs  as  may 
s.  6.  'be  necessary,  shall  be  issued  by  order  of  the  Court,  or  in  vacation  by 

order  of  a  Judge,  and  every  such  order  shall  have  the  force  and 

effect  of  a  judgment  at  law  or  decree  in  equity. 

Where  a  submission  leaves  costs  in  the  discretion  of  the  arbitrator,  and  he  directs 
them  to  be  taxed  by  the  proper  officer  of  the  Court,  that  officer  shall  proceed  to  tax 
the  costs  without  leave  of  the  Court  or  a  Judge  :  Pavy  v.  Tait,  (1902)  19  W.N.  226. 

An  a^^'ard  of  '  all  costs  "  may  mean  solicitor  and  client  costs  :  McGillivray  v. 
Bibby,  (1892)  9  W.N,  51. 

The  arbitrator's  fees  and  costs  of  award  being  directed  to  be  paid  by  one  party, 
the  other  party  took  up  the  award  ;  on  summons  for  the  enforcement  of  the  award, 
held,  that  these  fees  and  costs  must  be  paid  by  the  party  liable,  irrespective  of  any 
other  matter :  Re  Sydney  Wood  Block  Paving  Co.,  (1895)  6  B.C.  12. 

It  is  advisable  not  to  apply  to  enforce  the  award  till  after  demand  made  on  the 
other  party  :  Pavy  v.  Tait,  supra.  Costs  of  the  motion  are  in  the  discretion  of  the 
Court  or  Judge  :  s.  24  {post). 

A  writ  of  fi.  fa.  may  issue  on  a  decision  of  arbitrators  that  a  sum  is  due  :  Re  Burne 
and  Kavanagh,  Rnox  254 ;  Ex  parte  Greville,  8  S.C.R.  27. 


Power  lo  refer 
in  certain  cases. 

65  Vic.  Xo.  32. 
s.  12. 


References  under  order  of  Court, 
18.  In  any  cause  or  matter  (other  than  a  criminal  proceed- 
ing by  the  Crown), — 

(a)  if  all  the  parties  interested  who  are  not  under  disability 
consent :  or. 
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(Jb)  if  the  cause  or  matter  requires  any  prolonged  examination       S,  18« 
of  documents  or  any  scientific  or  local  investigation  which 
cannot,  in  the  opinion  of  the  Court  or  a  Judge,  conve- 
niently be  made  before  a  jury  or  conducted  by  the  Court 
through  its  other  ordinary  officers  ;  or, 

{c)  if  the  question  in  dispute  consists  wholly  or  in  part  of 
matters  of  account ; 

theJCourt  or  a  Judge  may  at  any  time  order  the  whole  caus^or 
matter  or  any  question  or  issue  of  fact  arising  therein,  to  be  tried 
before  an  arbitrator  agreed  on  by  the  parties,  or  before  a  referee 
appointed  by  the  Court  or  a  Judge  for  the  purpose. 

See  RR.  282,  et  seq,,  post. 

The  consent  of  a  company  need  not  be  under  seal :  Zelma  Gold  Co.  v.  Hoskins^ 
(1894)  16  N.S.W.R.  1 ;  11  W.N.  139. 

Examination  of  documents. — See  Ormerod  v.  Todmorden,  8  Q.B.D.  677. 

Matters  of  account.—See  Hurlbatt  v.  Barnett,  (1893)  1  Q.B.  79 ;  Clow  v.  Harper. 
aEx.  D.  198 ;  Ward  v.  Pilley,  5  Q.B.D.  427. 

Bankruptcy  of  one  party  after  the  order  of  reference  does  not  revoke  the  consent, 
and  the  official  assignee  may  elect  to  proceed  :  Petersen  v.  Lane,  (1895)  11  W.N.  186. 
See  Ehsworth  v.  Mickey,  (No.  1)  (1862)  1  S.C.R.  329. 

16.  (1)  In  all  cases  of  reference  under  an  order  of  the  Court  Powers  and 
or  a  Judge  in  any  cause  or  matter,  the  referee  or  arbitrator  shall  be  JS^ecT^wiT  ° 
deemed  to  be  an  officer  of  the  Court,  and  shall  have  such  authority,  arWtrators. 
and  shall  conduct  the  reference  in  such  manner,  as  may  be  pre-  f^ip^*  ^^'  ^^' 
scribed  by  rules  of  Court,  and  subject  thereto  as  the  Court  or  Judge 

may  direct. 

(2)  The  report  or  award  of  any  referee  or  arbitrator  on 
any  such  reference  shall,  unless  set  aside  by  the  Court  or  a  Judge, 
be  equivalent  to  the  verdict  of  a  jury. 

(3)  The  remuneration  to  be  paid  to  any  referee  or  arbi- 
trator to  whom  any  matter  is  referred  under  order  of  the  Court  or  - 
a  Judge  shall  be  determined  by  the  Court  or  a  Judge. 

See  RR.  282,  et  seq.,  post. 

But  an  award  on  reference  by  order  of  the  Court  cannot  be  set  aside  on  the  same 
grounds  as  the  verdict  of  a  jury ;  it  is  in  the  same  position  as  an  award  on  a  submission  : 
Sydney  and  Suburban  Hydraulic  Co.  v.  Mercantile  Mutual  Insurance  Co.,  (1896) 
13  W.N.  18;  but  see  (yDonoghue  v.  Oliphant,  20  W.N.  19. 

When  the  order  for  reference  does  not  deal  with  costs  they  follow  the  event : 
Carr  Bros.  v.  Dougherty,  67  L.J.Q.B.  371.  When  under  the  old  Act,  the  order  was 
silent  as  to  costs,  the  Court  after  award  of  costs  amended  the  order  nunc  pro  tunc : 
Mulholland  v.  Byers,  1  N.S.W.R.  205. 

When  the  order  provides  that  the  award  may  be  entered  as  the  verdict,  it  is  un- 
necessary to  move  for  leave  to  enter  it :  Petrie  v.  Swift,  (1892)  8  W.N.  92.  In  other 
cases  a  consent  order  is  sufficient,  and  consent  should  be  asked  before  moving : 
Beard  v.  Baines,  (1898)  15  W.N.  29. 

Remuneration. — See  generally  on  an  arbitrator's  right  to  recover  his  remunera- 
tion :  Deane  v.  Niccol,  (1885)  6  N.S.W.R.  145  ;  2  W.N.  4  ;  Watkins  v.  Commissioners 
for  Railways,  (1889)  10  N.S.W.R.  262 ;  6  W.N.  99 ;  Willis  v.  Wakely,  7  Times  R. 
604 ;  Crompton  v.  Ridley,  20  Q.B.D.  48. 

17.  The  Court  or  a  Judge  shall,  as  to  references  under  order  court  to  have 
of  the  Court  or  ^  Judge,  have  all  the  powers  which  are  by  this  Act  J2J^<^  ^^ 
conferred  on  the  Court  or  a  Judge  as  to  references  by  consent  out  consent. 

of  Court.  fiZ"* """'"' 
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S.  18. 


General. 
(1)  The  Court  or  a  Judge  may  order  that  a  writ  of 


Power  to  18. 

danre o*idtness  subpoena  ad  testificandum  or  subpoena  duces  tecum  shall  issue  or 
and  to  order       compel  the  attendance  before  a  referee,  or  before  any  arbitrator  to 
to  i^e!^*^^^     umpire,  of  a  witness  wherever  he  may  be  within  the  jurisdiction. 
55^  Vic.  No.  32,  (2)  The  Court  or  a  Judge  may  also  order  that  a  writ  of 

habeas  corpus  ad  testificandum  shall  issue  to  bring  up  a  prisoner  for 
examination  before  a  referee,  or  before  any  arbitrator  or  umpire. 


Statement  of 
case  pending 
arbitration. 

Ihid.  s.  16. 


In  all  caises  of 

arbitration 
Orders  may  be 
made  for 
obtaining 
evidence. 


Ihid, 


18: 


19.  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of 
the  proceedings  under  a  reference,  and  shall,  if  so  directed  by  the 
Court  or  a  Judge,  state  in  the  form  of  a  special  case  for  the  opinion 
of  the  Court  any  question  of  law  arising  in  the  course  of  the 
reference. 

Refusal  of  a  reasonable  request  to  state  a  case  may  be  such  misconduct  that  an 
award  after  such  refusal  may  be  remitted  back :  Re  Palmer  6r  Co.,  &€.,  Arbitration, 
(1898)  1  Q.B.  131. 

At  any  stage  of  the  proceedings  means  before  award  :  Tabernacle  Building  Society 
i  V.  Knight,  (18&))  A.C.  298 ;  but  an  award  may  be  remitted  with  directions  to  siate 

a  special  case :  Re  Kirkleatham  Local  Board  Arbitration  (1893)  1  Q.B.  375. 

Judges  may  20.  The  Judgcs  of  the  Supreme  Court,  or  any  two  of  them, 

SeTiSf^ers.  ^lay,  from  time  to  time,  make  general  rules  and  orders  for  carrying 
Ibid,  9.  17.       the  purposes  of  this  Act  into  effect. 
See  RR.  282,  et  seq.,  {post), 

21.  In  all  cases  of  reference  to  arbitration  under  any 
authority  whatsoever  it  shall  be  lawful  for  the  Court,  or  a  Judge 
thereof,  to  make  an  order  or  issue  a  commission  for  the  examina- 
tion of  any  party  to  such  reference,  or  any  witness  whose  evidence, 
by  reason  of  absence  or  intention  to  depart  from  New  South 
Wales,  or  illness,  age,  distance  of  residence,  or  other  cause,  would 
otherwise  be  liable  to  be  lost,  and  to  give  all  such  directions  as  to 
the  time,  place,  and  manner  of  examination  and  other  matters 
connected  therewith  as  such  Court  or  Judge  shall  think  fit.  And 
every  such  order  or  commission  may  be  made  or  issued  in  like 
manner  as  orders  are  made  or  commissions  issued  for  the  examina- 
tion of  witnesses  in  any  cause  in  the  said  Court  in  its  common  law 
jurisdiction,  or  as  near  thereto  as  may  be.  Any  person  authorised  to 
take  the  evidence  of  witnesses  under  any  such  order  or  commisssion 
shall  take  such  evidence  upon  oath. 

See  Witnesses  Examination  Act,  (post), 

22.  No  person  shall  be  compelled  under  any  such  order  or 
by  any  arbitrator  to  answer  any  question  he  would  not  be  compel- 
led to  answer  at  a  trial. 

23.  All  evidence  taken  under  any  such  order  or  commission 
shall  be  received  by  the  arbitrators,  saving  all  just  exceptions,  in 
like  manner  as  evidence  taken  under  any  order  or  commission 
made  or  issued  by  the  Court  or  a  Judge  in  a  cause  pending  therein 
is  received  at  the  trial  of  such  cause. 

24.  Any  order  made  under  this  Act  may  be  made  on  such 
terms  as  to  costs,  or  otherwise,  as  the  authority  making  the  order 
thinks  just. 
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Witnesses  to 
have  same 
protection  as 
on  trials. 

Ibid.  *.  19. 


Evidence  taken 
under  orders, 
&c.,  to  be 
received. 

Ibid.  s.  20. 


Costs. 
Ibid.  9.  21: 
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25.  Any  person  who  wilfully  and  corruptly  gives  false       8.  25. 
evidence  before  any  referee,  arbitrator,  or  umpire  shall  be  guilty  of  p^^^^  ^^^ 
perjury,  as  if  the  evidence  had  been  given  in  open  Court,  and  may  perjury;  """^ 

be  dealt  with,  prosecuted,  and  punished  accordingly.  66  vic.  No.  3z» 

26.  This  Act  shall  apply  to  any  arbitration  to  which  the  Government  to 

/-»  f    %       r^  .     ^       "  DC  bound. 

Cxovernment  of  the  State  is  a  party.  ibid  %,2S 

27.  This  Act  shall  apply  to  every  arbitration  under  any  Act  ^  ^^^^^  ^j 
passed  before  or  after  the  commencement  of  this  Act  as  if  the  Act  to  references 
arbitration  were  pursuant  to  a  submission,  except  in  so  far  as  this  ^^J,*^^"'^'' 
Act  is  inconsistent  with  the  Act  regulating  the  arbitration,  or  with  ibid.  $.  24. 
any  rules  or  procedure  authorised  or  recognised  by  that  Act. 

See  Zelma  Gold  Co.  v.  Hoskins,  (1894)  16  N.S.W.R.  1 ;  11  W.N.  139. 


SCHEDULES.  section  2. 


FIRST  SCHEDULE. 


Beferenoe  to  Act. 


TiUe  or  Short  title. 


37  Vic.  No.  11 
55  Vic.  No.  32 


An  Act  to  amend  the  law  of  arrest  and 
imprisonment  on  civil  process. 
Arbitration  Act,  1892 


Bxteot  of  BopeaL 


Section  6. 
The  whole. 


SECOND  SCHEDULE.  Section  6. 

Provisions  to  be  implied  in  stdbmissions. 

(a)  If  no  other  mode  of  reference  is  provided,  the  reference  shall  be  to  a  single 
arbitrator. 

(6)  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may  appoint  an 
umpire  at  any  time  within  the  period  during  which  they  have  power  to  make  an  award. 

(c)  The  arbitrators  shall  make  their  award  in  writing  within  three  months 
after  entering  on  the  reference,  or  after  having  been  called  on  to  act  by  notice  in 
writing  from  any  party  to  the  submission,  or  on  or  before  any  later  day  to  which  the 
arbitrators,  by  any  writing  signed  by  them,  may  from  time  to  time  enlarge  the  time 
for  making  the  award.     And  see  s.  11,  ante. 

{d)  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire  with- 
out making  an  award,  or  have  delivered  to  any  party  to  the  submission  or  to  the 
umpire  a  notice  in  writing  stating  that  they  cannot  agree,  the  umpire  may  forthwith 
enter  on  the  reference  in  lieu  of  the  arbitrators. 

{e)  The  umpire  shall  make  his  award  within  one  month  after  the  original  or 
extended  time  appointed  for  making  the  award  of  the  arbitrators  has  expired,  or  on  or 
before  any  later  day  to  which  the  umpire  by  any  writing  signed  by  him  may  from  time 
to  time  enlarge  the  time  for  making  his  award. 

See  Tyson  v.  McEvoy,  3  S.C.R.  359. 

(/)  The  parties  to  the  reference,  and  all  persons  claiming  through  them  respec- 
tively, shall,  subject  to  any  legal  objection,  submit  to  be  examined  by  the  arbitrators 
or  umpire,  on  oath,  in  relation  to  the  matters  in  dispute,  and  shall,  subject  as  aforesaid, 
produce  before  the  arbitrators  or  umpire  all  books,  deeds,  papers,  accounts,  writings, 
and  documents  within  their  possession  or  power  respectively  which  may  be  required  or 
called  for,  and  do  all  other  things  which,  during  the  proceedings  on  the  reference,  the 
arbitrators  or  umpire  may  require. 

(g)  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  umpire  thinks  fit, 
be  examined  on  oath. 
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Soh.  2*  W  "^^^  award  to  be  made  by  the  arbitrators  or  umpire  shall  be  final  and  bind- 

ing on  the  parties  and  the  persons  claiming  under  them  respectively. 

(t)  The  costs  of  the  reference  and  award  shall  be  in  the  discretion  of  the  arbitni* 
tors  or  umpire,  who  may  direct  to  and  by  whom  and  in  what  mannei  those  costs  or 
any  part  thereof  shall  be  paid,  and  may  tax  or  settle  the  amount  of  costs  to  be  so  paid 
or  any  part  thereof,  and  may  award  costs  to  be  paid  as  between  solicitor  and  client. 

See  Pavy  v.  Tait,  1 9  W.N.  226,  as  to  taxation. 
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8.1. 


ARREST  ON  MESNE  PROCESS 
ACT  1902. 

Commissioner's  .XFemorandum  and  Certificate. 

Clause  12.  The  substitution  of  *  any  *  for  *  such  *  is  in  accordance  with  the  in- 
variable practice,  and  with  an  unreported  decision  of  the  Supreme  CourL 

Clause  14.  The  proviso  to  the  original  section  is  omitted  as  inconsistent  with 
and  impliedly  repealed  by  the  provisions  of  the  Bankruptcy  Act. 

I  certify  that  this  Bill  solely  consolidates  and  in  no  way  alters,  adds  to,  or  amends 
the  law  as  contained  in  the  enactments  therein  consolidated. 

Chas.  G.  Heydon, 
Commissioner  for  the  consolidation  of  the  Statute  Law. 


TABLE 

Showing  how  the  sections  of  Acts  consolidated  have  been  dealt  with. 

Sectiou  of 

Section  of 

Remarks. 
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AOT  No.  XXIV.,  1902. 

An  Act  to  consolidate  the  enactments  relating  to  arrest 
on  mesne  process.     [Assented  to,  31st  July,  1902.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
L^islative  Assembly  of   New  South  Wales  in    Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

PART  I. 

PltELIMINARY. 

1.  This  Act  may  be  cited  as  the  "  Arrest  on  Mesne  Process 
Act,  1902,"  and  is  divided  into  Parts,  as  follows  : — 

PART  L— Preliminary— ss.  1-3. 

PART  II.— Arrest  and  Bail— ss.  4-10. 

PART  III.— Discharge— ss.  11-14. 

PART  IV.— Commissioner  at  Newcastle— ss.  15-35. 

2.  (1)  The  Acts  mentioned  in  the  Schedule  to  this  Act  are 
to  the  extent  therein  expressed  hereby  repealed. 

(2)  All  persons  appointed  under  any  Act  hereby  repealed, 
and  holding  office  at  the  time  of  the  passing  of  this  Act,  shall 
remain  in  office  as  if  this  Act  had  been  in  force  at  the  time  they 
were  appointed  and  they  had  been  appointed  hereunder,  and  this 
Act  shall  apply  to  them  accordingly. 

(3)  All  rules  made  under  the  Acts  hereby  repealed,  and 
in  force  at  the  time  of  the  passing  of  this  Act  shall  be  deemed  to 
have  been  made  hereunder. 

interprcution.  8.  In  this  Act,  unless  the  context  or  subject-matter  other- 

f^iT^'*^  ^°*  ^*'  ^*^  indicates  or  requires, — 

"  Capias  "  means  capias  ad  respondendum. 

"  Court  "  means  the  Supreme  Court. 

"  Defendant "  in  Part  IV  includes  a  person  against  whom  an 

action  is  about  to  be  brought. 
"  Judge  "  means  a  Judge  of  the  Court. 

"  Plaintiff "  in  Part  IV  includes  a  person  about  to  commence 
an  action. 


Rep«ia; 
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PART  II.  S.4. 

Arrest  and  bail. 

No  arrest  on 

i.  No  person  shall  be  arrested  upon  mesne  process  in  any  "^<^snc  process 

•     "1  4.-  •  /^  s.  A.  '       A-iT  J  •       4.L  except  vinder 

Civil   action  in  any  Court  except  in  the  cases  and  in  the  manner  this  Act 
hereinafter  provided.  3  vic.  No.  is. 

8.  In  any  action  in  the  Court  in  which  the  defendant,  under  order  to  hold  to 
the  law  in  force  before  the  passing  of  the  Act  third  Victoria  num-  ^'^• 
ber  fifteen,  would  have  been  liable  to  arrest,  whether  upon  the  a^^vfc.^No.  ii, 
order  of  a  Judge,  or  without  such  order,  i^^a  Judge  is  satisfied  by  «•  i- 
affidavit  Hisrlngin^  fh^  jflrt«p  r^nytitMting  thf  ground  of  the  plain- 
tiff's claim,  or  by  evidence  on  oath  before  such  Judge, — 

(a)  that  the  plaintiff  has  prima  facie  a  good  cause  of  action  in 
respect  of  his  claim  against  the  defendant, 

and  if  such  Judge  is  also  satisfied  by  the  affidavit  of  the  plaintiff  or 
some  other  person — 

(b)  that  such  cause  of  action  is  to  the  amount  of  twenty 

pounds  or  upwards,  or  that  the  plaintiff  has  sustained 
damage  to  that  amount ;  and 

(c)  that  any  defendant  is  about  to  remove  or  is  making  prepar- 

atjons  to  remove  out  of  the  jurisdiction  of  the  Court ;  and 

(d)  that  such  action  will  be  defeated  unless  such  defendant  is 
forthwith  apprehended  ;  and 

(e)  that  the  application  is  made  within  a  reasonable  time  after 

the  fact  of  the  defendant's  intention  so  to  remove  came 

to  the  knowledge  of  the  plaintiff  or  might  have  become 

known  to  him  by  reasonable  diligence  on  his  part, 

such  Judge  may  by  a  special  order  direct  that  such  defendant 

shaft  be  held  to  bail  for  such  sum  as  such  Judge  thinks  fit,  not 

exceeding  the  amount  of  the  debt  or  damages. 

Compare  with  this  section  s.  3  of  the  English  Act  1  &  2  Vic.  c.  1 10,  s.  3 ;  Chitty's 
Archbold,  762. 

In  any  action,  fto. — Before  the  Statute  where  the  cause  of  action  arose  from  a 
debt  or  money  demand,  or  where  the  damages  could  be  ascertained  by  mere  calcula- 
tion; the  defemhmt  might  be  held  to  bail  as  a  matter  of  course.  But  where  the  action 
sounded  in  damages  and  those  damages  were  unli<iuidated,  a  judge's  order  had  to  be 
obtained.  So  that  it  appears  an  order  may  now  be  made  in  any  action,  either  for 
debt  or  damages,  under  the  circumstances  mentioned  in  this  Stiaitute  :  see  Chitty's 
Archbold,  744,  et  sea. ;  as  to  the  few  excepted  cases,  see  ibid ;  and  as  to  personal  privi- 
lege, ibid.  728. 

AffldaTits. — Affidavits  to  found  an  arrest  can  be  sworn  before  the  commence- 
ment of  the  action  ;  but  in  that  case  must  not  be  entitled  in  the  action  :  R.  216,  (post). 
A  writ  was  set  aside  for  irregularity  in  the  jurat  of  the  affidavit :  .Mock  Sing  v.  Dat, 
(1902)  2  S.R.  333  ;  19  W.N.  230. 

Name  of  defendant.— The  defendant  should  be  described  by  his  Christian  and 
surname  in  full ;  but  see  R.  229  {post)  and  s.  65  of  the  C.L.P.  Act  (ante). 

Cause  of  action. — **  The  affidavit  upgn  which  a  ca.  re.  is. applied  ior  must  be  as 
accurate  and  concise  as  a  declaration,"  per  Cohen,  J. :  Hafer  v.  Moss,  (190*2)  19 
W.PT.  T2:  **That  defendant  is  Justly  and  truly  indebted  to  the  plaintiff  for  goods 
sold  •  is  not  enough  :  Whyte  v.  Cargill,  (1863)  2  S.C.R.  171. 

Where  several  causes  of  action  are  set  out,  but  some  insufficiently,  the  whole  is 
bad  if  the  amounts  for  each  cause  cannot  be  separated  :  Prince  v.  Kennedy,  (1863)  2 
S.C.R.  174 ;  no  arrest  can  be  founded  on  a  claim  for  interest  merely  :  ibid ;  unless  due 
on  express  contract  to  pay  it,  which  must  appear  on  the  affidavits  :  Callwn  v.  Leeson, 
2  Dowl.  381 ;  "  balance  of  an  account  current  *  discloses  no  cause  of  action  :  Prince  v. 
Kennedy,  {supra).  In  Thompson  v.  Bartlett,  (1886)  2  W.N.  105,  a  writ  was  set  aside, 
no  cause  of  action  being  shown.  "  Services  rendered  to  defendant  and  accounts  paid 
for  him  *  is  not  enough  :  Siemann  v.  Cooke,  (1887)  4  W.N.  72. 
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g,  5«  Statement  that  *  plaintifT  had  sustained  damage  to  the  amount  of  £107  *  (show- 

ing in  what  way)  and  adding  that  he  had  a  cause  of  action  against  defendant  to  that 
amount,  hdd  enough  :  Watson  v.  Patterson,  (1889)  5  W.N.  84. 

And  see  cases  on  the  subject  of  cause  of  action,  ante,  C.L.P.  Act,  s.  18,  note ;  and 
Chitt/s  Archbold,  761,  et  seq. 

To  the  amoimt  of  twenty  poundi  or  upwards.— The  affidavit  in  support  of 
an  application  for  a  ca.  re.  stated  that  the  plaintiff  had  a  cause  of  action  against  the 
defendant  for  the  sum  of  £2000  for  breach  of  promise  of  marriage.  Held,  that  this 
was  insufficient,  and  that  the  plaintiff  should  have  alleged  that  she  had  suffered  dam- 
age to  the  extent  of  £20  and  upwards  :  Hafer  v.  Moss,  (supra). 

Costs  of  an  arrest  allowed  although  less  than  £20  was  in  fact  recovered  :  Solomon 
V.  Johnston,  (1867)  6  S.C.R.  255 ;  and  as  to  costs  where  less  than  the  amount  in  the 
bond  is  ultimateiy  recovered,  see  Kittler  v.  Murphy,  11  S.C.R.  68  ;  s.  9  {post). 

b  about  to  remoYe  «  ,  »  and  that   sach    action   will    be   defeated. 

— The  judge  must  be  satisfied  by  affidavit  or  evidence  on  oath  not  only  that 
the  defendant  is  about  to  remove  out  of  the  jurisdiction,  but  that  such  removal 
will  have  the  effect  of  defeating  the  action.  A  mere  temporary  absence  intended 
\^jrxn\  f>noiigh  !  McCollum  V.  Gcidxng,  (1885)'  i  W.N.  165.  In  Nichollsv. 
Rosenfeld,  (1885)  2  W.N.  51,  a  writ  was  set  aside  without  costs,  the  judge 
being  satisfied  on  defendant's  affidavit  that  he  was  not  leaving  the  colony.  *  That 
the  action  will  be  defeated  '  has  been  construed  to  mean  that  the  defendant  will  not 
be  within  the  jurisdiction  of  the  Court  at  the  time  of  final  judgment*  so  as  to  be  then 
taken  in  execution  :  Bank  of  Australasia  v.  Durdop,  Steph.  Sup.  Ct.  Pr.,  125 ; 
but  "  the  meaning  of  an  action  being  probably  defeated  must  be  taken  to  be  that  the 
plaintiff  will  not  be  able  eventually  to  obtain  satisfaction  in  this  colony  for  his 
debt,  and  the  affidavit  in  support  of  the  arrest  must  either  state  this  probable  result 
in  the  terms  used  in  the  Statute  or  must  state  circumstances  from  which  that  result 
can  reasonably  and  naturally,  and  not  bv  conjecture  merelyj  b?  (ieduced  ;  "  per  Stephen, 
C.].,  Keep  v.  Benjamin,  (1865)  4  S.C.R.  321.  In  Lyons  y.'Wylie,  (1884)  1  W.N.  82, 
the  judge,  not  being  satisfied  that  '  the  intention  of  the  defendant  in  wanting  to  go 
away  was  to  defeat  the  plaintiff's  claim  *  set  aside  the  ca.  re.  But  it  is  to  be  observed 
on  this  case  that  the  Statute  seems  to  require  the  plaintiff  to  show  an  intention  on  the 
part  of  the  defendant  to  go  away  and  the  fact  (whether  it  be  also  intended  or  not)  that 
such  departure  will  defeat  the  plaintiff's  claim.  The  case  may  have  really  turned  on 
the  fact  that  defendant's  absence  would  be  temporary  only,  as  in  McCallum  v.  Golding, 
(supra),  and  Freeman  v.  Jacobson,  (1888)  4  W.N.  118. 

The  fact  that  defendant  would  be  out  of  the  jurisdiction  when  final  judgment  would 
be  obtained  in  the  ordinary  course  is  sufficient  to  show  thattheaction  would  bedefeated: 
Buhler  v.  Rett,  (1897)  3  W.N.  161  ;  Hirst  v.  Durdop,  Stephen's  Practice,  p.  125 ; 
Edgar  V.  Cork,  (DaUy  Telegraph,  July  16th,  1896) ;  Pearl  v.  Daldorf,  (1902)  19 
W.N.  1.  See  however,  the  observations  of  Manning,  ].,  in  Godwin  v.  Cashion,  (1878) 
1  S.C.R.  (N.S.),  34. 

The  affidavit,  if  on  information  and  belief,  must  give  the  source  of  the  information  : 
Shack  Ying  v.  Loo  Fook,  (1885)  1  W.N.  109 ;  Gihbom  v.  Spalding,  1 1  M.  &.  W.  173  ; 
and  must  (as  in  all  ex  parte  applications)  disclose  all  the  material  facts  :  Godwin  v. 
Cashion,  (supra) ;  and  see  Watson  v.  Hutchins,  (1881)  T.T.R.  47. 

Reasonable  time. — The  application  for  and  the  service  of  the  writ  must  be 
promptly  effected  :  Wood  v.  Dunning,  (1885)  1  W.N.  128.  For  what  has  been  held 
to  be  '  reasonable  time  '  see  Hall  v.  Young,  (1884)  1  W.N.  62 ;  SoniervUle  v.  Hall, 
ibid.  87  ;  and  Coppin  v.  Rogers,  (1887)  3  W.N.  107. 

Order. — Though  the  affidavits  may  be  sworn  before  the  issue  of  the  writ  of 
summons,  the  ojder  cannoi  be  made  till  after  the  writ  issues :  R.  216  (post) ;  though  it 
need  not  haveTjeen  served  :  R.  225  ;  and  must  be  intituled  in  the  action,  ibid.  For 
form  of  order  see  Chitty's  Forms,  405. 

Bail  for  sach  sum,  Ac— By  Rule  228  (post)  the  bond  is  to  be  for  twice  the  amount 
mentioned  in  the  writ,  where  that  amount  does  not  exceed  £50 ;  or,  where  that  amount 
exceeds  £50,  for  the  amount  mentioned  in  the  writ  and  £50  more  to  cover  costs  ;  and 
this,  apparently,  independently  of  the  amount  sworn  to.  Whether  this  is  consistent 
with  the  section  quare ;  but  see  Pearl  v.  Daldorf,  (1902)  10  W.N.  1. 

Before  the  writ  issues  a  praecipe  must  be  filed,  R.  217  (post),  in  the  form  given  in 
the  Ist  Schedule  to  the  Rules. 

The  writ  must  be  in  the  form  in  the  1st  Schedule  to  the  Rules  :  R.  217. 

The  forms  must  be  strictly  followed  :  see  R.  217  (post)  and  notes. 
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6.  (1)  Thereupon  the  plaintiff,  within  the  time  expressed        S.  6. 
in  such  order  but  not  afterwards,  may  sue  out  one  or  more  writ  t„    ^    •  ^ 
or  writs  of  capias  against  such  defendant.  capJL.  ^^ 

(2)  Every  such  writ  shall  be  in  the  form  prescribed  by  ^vicNo.  i6. 
the  Judges. 

Sec  RR.  215,  et  seq.  {post). 

As  to  alias  and  pluries  writs,  R.  221 ;  form  of  writ,  R.  217. 

7.  (1)  The  sheriff  or  other  ofTicer  to  whom  any  sucli  writ  is  Execution  oi 
directed  shall,  before  the  return  of  the  said  writ  but  not  afterwards,  '^** 
proceed  to  arrest  such  defendant  thereupon.  '**^'  •*  ®* 

(2)  Such  writ  may  be  lawfully  executed  upon  a  Sunday,  is  vic  No.  12 

As  to  time  for  returning  the  writ,  see  RR.  223, 224  (post). 

Service  of  the  writ  should  be  eflfected  promptly :  Woods  v.  Dunning,  (1885)  1 
W.N.  128. 

The  date  of  the  arrest  must  be  indorsed  on  the  writ :  R.  222  (post). 

The  writ  (and  a  copy  for  service)  should  be  left  with  the  sheriff ;  the  copy  should 
be  a  correct  one  :  see  Young  v.  Half  nights,  (1887)  1  W.N.  61,  where  it  was  held  that 
the  fact  that  the  copy  was  incorrect  in  not  being  addressed  to  anyone,  and  in  not 
showing  the  name  ot  plaintiff's  attorney  (which  was  however  indorsed  on  the  copy) 
was  not  a  reason  for  setting  aside  the  ca.  re.  The  copy  must  be  delivered  to  the  defen- 
dant, in  accordance  with  the  direction  in  the  capias  :  see  Form,  1st  Schedule,  {post). 

8.  Such  order  may  be  made  and  the  defendant  arrested  in  order  and 
pursuance  thereof  at  any  time  after  the  commencement  of  thej^y^^^. 
action  and  before  final  judgment  is  obtained  therein.  ency  of  action. 

a  Vic.  No.  16, 
s  4 

9.  The  defendant  when  arrested  shall  remain  in  custody 

until  he  has  given  a  bail  bond  to  the  sheriff  or  other  officer,  or  has  ^S^iS^  ^ 
made  deposit  of  the  sum  endorsed  on  such  writ  of  capias,  together  ^J^iJ^f^o?  ^* 

with  ten  pounds  costs.  makes  deport. 

The  sheriff  prepares  the  bail  bond,  but  is  entitled  to  payment  for  so  doing  by  the  ^^^'  ••  ^• 
defendant:  Chitt/s  Archbold,  799;  Form  of  bond,  Chitt/s  Forms,  408.  See 
RR.  228,  et  seq.,  {post).  Instead  of  giving  the  toil  bond,  the  defendant  may 
pay  to  the  sheriff  the  amount  indorsed  on  the  writ  and  ten  pounds  for  costs  : 
see  Form  5,  1st  Schedule  to  Rules,  (post).  If  special  bail  be  put  in  plaintiff  is  entitled 
to  have  this  money  paid  out  to  him,  but  only  by  judge's  order  :  R.  258  {post),  or, 
qucere,  by  order!  of  the  Court  under  s.  2  of  the  Statute  43  Geo.  Ill,  c.  46 ;  see 
BayUss  v.  Dixon,  (1883)  4  N.S.W.R.  62. 

If  special  bail  be  not  put  in,  or  the  money  mentioned  in  the  capias  and  fifty  pounds 
additional  deposited  in  lieu  of  bkil;  K.  257,  plaintiff  is  entitled' to  Have  the  money  de- 
p^tl«d  ^id  uuL  Lu  liiui,  uii  iiiulluii  to  the  'CmnzVBayicss  v.  Dixon,  [supra).  The 
amoiirit  oT  ten  pounds  lefeiied  to  tfi  that  case  ^vas  apparently  the  amount  mentioned 
in  the  English  Act  7  &  8  Geo.  IV,  c.  71,  adopted  here  by  the  Act  9  Geo.  IV,  No.  2, 
and  now  by  this  Act  repealed.  By  R.  257,  £50  for  costs  is  to  be  added  to  the  amount 
in  the  capias  as  a  dep)Osit  in  lieu  of  special  bail. 

Qucere  whether  R.  258  referring  to  payment  of  the  money  deposited  by  *  Judge's 
order  '  is  not  inconsistent  with  s.  2  of  43  Geo.  Ill,  c.  46,  which  refers  to  orders  of  the 
Court. 

Note  that  in  Kittler  v.  Murphy,  (1872)  1 1  S.C.R.  68,  s.  3  Of  the  Act  last  mentioned 
was  held  not  in  force,  following  Simmonds  v.  Taylor,  (ibid,  in  rwta)  ;  Ricketts  v. 
Noble,  3  Exch.  521  ;  Ireland  v.  Berry,  5  Q.B.  554.  This  section  provided  that  where 
less  than  the  amount  for  which  defendant  was  arrested  was  recovered,  defendant 
should  be  entitled  to  the  costs  of  suit.  Plaintiff  is  therefore  now  entitled  to  costs, 
though  recovering  less  than  the  amount  for  which  he  arrested  defendant ;  and  see 
Solomon  v.  Johnston,  6  S.C.R.  255. 

As  to  where  defendant  should  be  taken  on  his  arrest,  see  Chitty's  Archbold,  808 ; 
there  seems  no  reason  why  the  section  of  the  Statute  there  referred  to,  32  Geo.  II, 
c.  28,  should  not  be  held  to  be  in  force  in  this  State  :  see  Bayless  v.  Dixon,  (1883)  4 
N.S.W.R.  62. 
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8.10. 

Subseqtient 
proceedings 
subiect  to  Riiles 
of  Court. 

3  Vic  No.  15, 

8.8. 


10.  All  subsequent  proceedings  as  to  putting  in  and  per- 
fecting special  bail  shall  be  subject  to  the  Rules  of  the  Court  made 
for  the  practice  of  the  Court  in  such  cases. 
As  to  special  bail,  see  RR.  236,  et  seg. 


Application  for 
order  nisi  for 
discharge. 

Ibid.  s.  6. 


Proceedings 
upon  order  nisi. 

Ibid. 


Appeal! 
Ibid: 


PART  III. 
Discharge. 

11.  Any  person  arrested  upon  a  writ  of  capias  may  apply  to 
a  Judge  at  any  time  after  such  arrest  for  an  order  on  the  plaintiff 
to  show  cause  why  such  person  should  not  be  discharged  out  of 
custody. 

An  order. — The  plaintiff  must  be  ordered  to  show  cause  by  a  rule  or  order  of  a 
judge.  An  order  made  by  a  judge  in  terms  of  a  summons  signed  by  the  chief  clerk  of 
the  Supreme  G)urt,  calling  upon  the  plaintiff  to  appear  before  a  judge  in  Chambers 
to  show  cause  why  the  ca.  re.  should  not  be  set  aside,  and  the  defendant  discharged 
from  custody,  was  set  aside  on  motion,  and  it  was  held  that  the  chief  clerk  had  no 
power  to  issue  the  summons :  Folk  v.  Rowley,  (1876)  14  S.C.R.  299 ;  see  also  CowLi- 
shaw  V.  Cummins,  (1884)  1  W.N.  21  ;  Cooper  v.  Holdsworth,  (1884)  1  W.N.  83  ; 
Guligelmini  v.  Cunninghamy  (1890)  7  W.N.  4. 

Where  the  application  is  founded  on  materials  not  before  the  judge  who  made  the 
order  the  application  should  be  to  discharge  the  defendant  out  of  custody,  or  for  the 
boil  bond  to  be  delivered  up  and  cancelled  ;  but  where  there  is  any  irregularity  in  the 
proceedings  on  which  the  order  has  been  obtained  the  application  may  be  also  to  set 
aside  the  judge's  order  and  the  writ :  Chitty's  Archbold,  796. 

As  to  grounds  entitling  the  defendant  to  his  discharge  or  to  have  the  order  and  writ 
set  aside,  see  the  various  cases  cited  in  notes  to  the  sections  of  this  Act,  and  under  the 
Rules,  215,  et  seq.,  {post). 

The  defendant  may  waive  his  right  to  take  advantage  of  any  irregularity  in  the 
proceedings,  as,  by  taking  some  further  step  :  Cooper  v.  Holdsworfh,  (1884)  1  W.N.  83« 
Giving  a  bail  bond  is  no  waiver  :  Holloway  v.  Routledge,  (1862)  1  S.C.R.  15. 

Defendant  is  entitled  to  his  discharge  if  plaintiff  does  not  pursue  his  action  dili- 
gently :  R.  267. 

12.  Any  Judge  may  make  absolute  or  discharge  such 
order,  and  may  direct  the  costs  of  the  application  to  be  paid  by 
either  party,  and  may  make  such  other  order  therein  as  he  thinks 
fit. 

The  defendant  may  be  put  upon  terms,  and  frequently  is  so  ;  as  te  enter  an  appear- 
ance, and  bring  no  action  for  the  arrest :  Prince  v.  Kennedy,  (1863)  2  S.C.R.  174. 
As  to  the  right  to  bring  an  action  where  an  order  has  been  set  aside  for  irregularity, 
see  Mock  Sing  v.  Dat,  (1902)  2  S.R.  333  ;  19  W.N.  230.  In  McCaUum  v.  Golding, 
(1885)  1  W.N.  155,  terms  imposed  by  the  judge  in  Chambers  that  defendant 
should  bring  the  sum  claimed  into  Court,  were  set  aside  under  the  particular  circum- 
stances by  the  Court  on  appeal. 

Costs. — The  costs  of  the  proceedings  are  by  the  section  in  the  discretion  of  the 
judge.  In  general  they  will  be  given  when  the  plaintiff's  conduct  has  been  oppressive 
or  otherwise  improper :  Chitty's  Archbold,  797.  See  the  various  cases  cited  in  our 
own  Courts. 

13.  Upon  the  application  of  either  party  dissatisfied  with 
any  such  order,  the  Court  may  discharge  or  vary  the  same. 

See  e.g.  McCallum  v.  Golding,  (1885)  1  W.N.  155,  cited  in  note  to  previous  section. 


Discharge  on 
Bankruptcy. 


H.  (1)  Any  person  in  the  custody  of  any  sheriff,  gaoler,  or 
officer  under  any  such  writ  shall  upon  the  sequestration  of  his 
t^sV^'  ^^'  ^^'  estate  in  pursuance  of  the  law  in  force  for  the  time  being  relating 
1808.  No.  26      to  bankruptcy,  be  entitled  to  his  discharge  from  such  custody  on 

s.  133  (3).     ' 
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the  order  of  the  Judge  in  Bankruptcy,  and  shall  be  forthwith  dis-       S«  li. 
charged  from  such  custody  either  absolutely  or  on  such  conditions 
as  the  said  Judge  may  impose. 

(2)  No  such  sheriff,  gaoler,  or  officer  shall  incur  any  si  Vic-  No.  ii, 
liability  in  respect  of  such  discharge  to  any  person  for  anything  "•  ^' 
done  by  him  under  this  section. 


PART  IV. 
Commissioner  at  Newcastle. 
18.  The  Chief  Justice  may  by  commission  under  his  hand  Appointment  of 


and  the  seal  of  the  Court  appoint  some  fit  person  residing  at  New-  Co™»«'»»oncr, 
castle  or  within  five  miles  thero 
Court  for  the  purposes  of  this  Act 


castle  or  within  five  miles  thereof  to  be  a  commissioner  of  the  ^i^**^*  ^°'  ^*' 


16.  (1)  Such  commissioner  shall  at  the  instance  of  any  issue  of  writs  of 
plaintiff  have  power  to  issue  writs  of  summons  and  of  capias  in  the  ^"^**"'  *"** 
Court  against  any  defendant  about  to  depart  out  of  New  South  j^^. 
Wales  from  the  said  port  of  Newcastle  in  cases  where  by  law  an 

arrest  upon  mesne  process  is  allowed  in  an  action  under  this  Act. 

(2)  Every  such   writ   of  capias  shall   (except   where 
hereby  otherwise  provided)  have  the  same  force  and  effect  as  an 
ordinary  writ  of  capias  issued  out  of  the  Court  at  Sydney  directed 
to  the  sheriff. 
See  s.  5,  [ante). 

17.  (1)  No  writ  of  summons  shall  be  issued  under  this  ^^^^^31^^,  ^^ 
Part  except  to  ground  a  writ  of  capias  to  be  issued  hereunder.  obtain  capias. 

(2)  No  writ  of  capias  shall  be  issued  under  this  Part^"'*'^" 
unless  proof  by  affidavit  is  first  given  to  the  commissioner  that  the 
defendant  is  about  to  depart  out  of  New  South  Wales  from  the 
said  port  of  Newcastle,  and  of  all  such  other  facts  and  matters 
which  are  necessary  to  be  given  and  established  to  obtain  an  order 
from  a  Judge  for  the  issue  of  an  ordinary  writ  of  capias  out  of  the 
Court  at  Sydney. 
See  s.  6,  (antey. 

18.  (1)  No  such  writ,of  capias  shall  be  issued  under  this  Part  piaintiir  to  give 
unless  the  plaintiff  shall  first  give  a  bond  of  two  sufficient  persons  ^°d  «  ^<^^'^^y 
(of  whom  the  plaintiff  if  of  sufficient  abilit>'  in  the  opinion  of  the  p?SSS.*  "^ 
commissioner  may  be  one)  to  the  satisfaction  of  the  commissioner  24  Vic.  No.  is, 
to  the  defendant,  in  a  sum  of  money  to  be  fixed  by  such  com-  *'  ^* 
missioner  not  being  less  than  double  the  amount  for  which  the 
defendant  is  liable  to  be  arrested  or  held  to  bail  under  such  writ, 
conditioned  to  be  void  on  payment  to  the  defendant  of  all  damages 

costs  and  charges  which  may  be  adjudged  to  him  in  any  action  by 
him  against  the  plaintiff  and  the  bailiff  to  whom  such  writ  of  capias 
is  directed  or  either  of  them  for  or  by  reason  of  such  writ  having 
been  issued,  or  of  his  being  arrested  thereunder,  or  of  any  wrong 
or  damage  sustamed  by  him  on  account  thereof,  or  of  any  wrongful 
act  or  omission  of  such  bailiff  in  or  about  the  execution  thereof, 
or  otherwise  in  relation  thereto,  and  of  all  costs  charges  and  ex- 
penses which  upon  any  application  by  the  defendant  to  the  Court 
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Bond  not  to  be 
for  more  than 
four  hundred 
pounds. 

To  be  sent  to 
Prothonotary 
for  delivery  to 
defendant. 


or  a  Judge  for  any  rule  or  order  to  set  aside  any  such  writ  or  to 
discharge  the  defendant  from  custody  thereunder  or  to  cancel 
any  bail  bond  given  thereunder  or  otherwise  in  relation  to  or  con- 
nected with  such  writ  or  anything  done  thereunder  may  be 
adjudged  or  ordered  to  be  paid  to  the  defendant. 

(2)  Provided  always  that  the  amount  for  which  such 
bond  shall  be  given  shall  in  no  case  exceed  the  sum  of  four  hundred 
pounds. 

(3)  The  commissioner  shall  forthwith  transmit  such 
bond  to  the  prothonotary  of  the  Court,  who  shall,  upon  demand, 
deliver  such  bond  to  the  defendant  or  any  one  applying  for  the 
same  on  his  behalf. 


No  order  neces-  19.  It  shall  not  be  nccessary  for  any  order  to  be  made  to 

sary  for  capias,  warrant  the  issuing  of  any  writ  of  capias  under  this  Part ;  but  the 
^.'^s^*'^' ^°' ^^' commissioner  shall  by 'memorandum  thereon  under  his  hand 
certify  on  whose  application  and  on  what  affidavit  or  affidavits 
and  when  it  was  issued,  and  the  amount  for  which  the  defendant 
is  to  be  arrested  or  held  to  bail  thereunder,  in  the  form  or  to  the 
effect  following : — 

"  This  writ  was  issued  this  day  of  19        under  the 

provisions  of  the  Arrest  on  Mesne  Process  Act,  1902,  on 
the  application  of  the  therein  named  A  B  [naming  the 
plaintiffV  and  upon  reading  the  affidavit  of  \naming  the 
deponent]  sworn  on  the  day  of  19      [describing 

each  affidavit  if  more  than  one].  And  the  defendant  C  D 
[naming  the  defendant]  is  to  be  arrested  or  held  to  bail 
hereunder  for  or  in  the  sum  of  pounds  [specify- 

ing the  amount],  E  F  [here  to  be  signed  by  the  Commis- 
sioner], Commissioner  under  the  said  Act." 


Capias  directed 
to  special 
baUiff. 

Ihid.  s.  4. 


Powers  of 

bailiff. 

Ibid. 


20.  (1)  Every  writ  of  capias  issued  under  this  Part  shall 
instead  of  being  directed  to  the  sheriff  be  directed  to  some  person 
to  be  specially  named  by  the  plaintiff  as  a  bailiff  to  execute  the 
same. 

(2)  Such  bailiff  shall  have  all  the  authority  thereunder 
which  the  sheriff  has  under  an  ordinary  writ  of  capias  issued  out  of 
the  Court  at  Sydney  directed  to  him,  save  only  that  such  bailiff 
shall  not  have  power  to  appoint  a  deputy  to  execute  the  same,  but 
shall  execute  it  personally  with  such  assistant  or  assistants  (if  any) 
as  he  may  require  in  that  behalf. 


Persons  not 
bound  to  act  as 
bailiffs  without 
first  agreeing. 

Ibid.  s.  6. 


Form  of  writs: 
Ihid,  s.  6: 


21.  (1)  No  person  shall  be  bound  to  accept  the  office  of  or 
to  act  as  a  bailiff  under  any  writ  issued  in  pursuance  of  this  Part 
unless  he  consents  or  agrees  so  to  do. 

(2)  Every  person  who  consents  or  agrees  so  to  do  shall 
be  bound  to  act  as  such  bailiff  under  the  writ  directed  to  him  until 
his  whole  duty  as  such  bailiff  under  such  writ  is  fully  performed. 

22.  Every  writ  of  summons  and  of  capias  issued  under  this 
Part  shall  be  issued  under  the  signature  and  seal  of  the  commis- 
sioner issuing  the  same,  but  in  all  other  respects  (except  where 
other  provision  is  hereby  made)  shall  be  in  the  same  form  and  shall 
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have  all  such  notices  and  endorsements  thereon  respectively  as  are      "•  ^' 
required  in  respect  of  ordinary  writs  of  summons  and  of  capias 
issued  out  of  the  Court  at  Sydney. 
See  R.  217  (post), 

23.  It  shall  not  be  requisite  to  file  or  deliver  any  praecipe  for  No  RJ^.^p^ 
or  in  respect  of  any  writ  of  summons  or  of  capias  issued  under  this  ^^^  y^  ^^,  ^4 
Part.  s.  7.    * 


2i.  Every  writ  of  summons  issued  under  this  Part  shall  be  Summons  jio  be 

the  commencement  of  an  action  in  the  Court  by  the  plaintiff  ^     

against  the  defendant.  jbid. 


commencement 
action. 


26.  The  commissioner  upon  issuing  any  such  writ  of  sum-  Copy  of  writs  to 
mons  or  capias  shall  forthwith  transmit  copies  thereof  and  of  wS^e  court 
every  endorsement  thereon  and  the  original  affidavits  upon  which  o®"»- 
any  such  writ  of  capias  was  issued  by  him  to  the  office  of  the  pro-  ^^"'• 
thonotary  of  the  Court  to  be  there  filed  and  kept. 

26.  The  commissioner  shall   be  entitled   to   receive  and  Commissioner's 
retain  for  his  own  use  for  issuing  any  writ  of  summons  under  this  ^^ 

Part  the  sum  of  five  shillings,  and  for  issuing  any  writ  of  capias 
the  sum  of  one  pound,  and  to  no  other  fees,  payment,  or  remunera- 
tion whatsoever. 

27.  Every  plaintiff  issuing  or  obtaining  any  such  writ  of  Ptaintiff's  costs: 
summons  or  of  capias  shall  be  entitled  to  the  same  costs  thereupon  ^^*^* 

as  he  would  be  entitled  to  upon  issuing  or  obtaining  a  similar  writ 
out  of  the  Court  at  Sydney  in  the  ordinary  way. 

28.  No  action  shall  lie  against  the  commissioner  for  issuing  No  action 
any  writ  of  capias  under  this  Part  unless  the  plaintiff  in  such  J^S'ssioner 
action  shall  allege  and  prove  that  the  commissioner  knowingly  ^J^i^j^ 
and  wilfully  issued  the  same  without  reasonable  proof  bein^  given  ^""©l"*" 
to  him  to  warrant  the  issuing  thereof  and  also  that  in  issuing  the 

same  he  acted  corruptly. 

29.  Every  bailiff  to  whom  a  writ  of  capias  issued  under  Bailiffs  to 
this  Part  is  directed,  and  who  consents  and  agrees  to  act  as  such  JJJJS  '*'""°^ 
bailiff  to  execute  the  same,  shcdl  make  a  due  return  thereto  to  the  7^^. ,.  jo. 
Court  in  like  manner  as  the  sheriff  is  bound  to  make  a  return  to  an 
ordinary  writ  of  capias  issued  out  of  the  Court  at  Sydney  directed  uauuties  of 
to  him,  and  shall  be  subject  to  attachment  and  action  in  respect  of  ***"^*- 

the  execution  of  such  writ  or  incident  thereto,  and  to  an  action  at 
the  suit  of  the  plaintiff  or  defendant  for  any  wrongful  act  or 
omission  by  him  in  or  about  the  execution  of  such  writ  and  inci- 
dent thereto,  in  like  manner  as  the  sheriff  is  liable  under  the  same 
circumstances  in  respect  of  an  ordinary  writ  of  capias  issued  out  of 
the  Court  at  Sydney  and  directed  to  him. 

30.  (1)  The  bailiff,  acting  under  any  writ  of  capias  issued  Bailiffs  to  take 
under  this  Part  shall  have  authority  and  shall  be  bound  to  take  ^.  ^,  ^^^ 
bail  by  bond  of  the  defendant  and  sureties  to  himself  for  the  appear- 
ance and  rendering  of  the  body  of  the  defendant  according  to  the 
exigency  of  such  writ  and  the  practice  of  the  said  Court  of  the 
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Release  of 
defendant 
thereon. 


Bail  bond 
assignable. 


same  kind  and  in  like  manner  in  all  respects  as  the  sheriff  is  bound 
to  take  bail  from  a  defendant  arrested  under  an  ordinary  writ  of 
capias  issued  out  of  the  Court  at  Sydney  directed  to  himself. 

(2)  Such  bailiff  upon  such  bail  bond  being  entered  into 
and  given  to  him  shall  release  the  defendant  from  his  custody  under 
such  writ. 

(3)  Every  such  bail  bond  shall  be  assignable  by  such 
bailiff  to  the  plaintiff,  and  such  bailiff  upon  being  required  so  to  do 
shall  assign  the  same  to  the  plaintiff,  and  the  plaintiff  upon  such 
assignment  thereof  may  sue  thereon  in  like  manner  in  all  respects 
as  if  it  were  an  ordinary  bail  bond  to  the  sheriff. 

Bailiffs  to  take  81.  (1)  The  bailiff  acting  under  any  writ  of  capias  issued 

of^!  '"  ^'*"  under  this  Part  shall  be  bound  to  receive  from  the  defendant  as  a 
24  Vic.  No.  14,  deposit  in  lieu  of  bail  the  amount  for  which  he  is  to  be  arrested  or 
held  to  bail  thereunder  and  the  sum  of  ten  pounds  for  costs  in  like 
manner  as  the  sheriff  is  bound  to  do  under  an  ordinary  writ  of 
capias  issued  out  of  the  Court  at  Sydney  directed  to  and  executed 
by  him. 

(2)  Upon  receipt  of  such  deposit  such  bailiff  shall 
release  the  defendant  from  his  custody  under  such  writ,  and  shall 
forthwith  pay  or  cause  to  be  paid  over  to  the  prothonotary  of  the 
Court  the  money  so  deposited  by  such  defendant  as  aforesaid,  to  be 
held  and  disposed  of  by  such  prothonotary  according  to  law. 


s.  12. 


Release  of 
defendant 
thereon. 


Bailiff's  fees. 
Ibid  s.  13. 


Plaintiff  and 
bailiff  to  be 
jointly  and 
severally  liable 
for  misfeasance 
of  bailiff. 
Ihid.  s.  14. 


82.  Every  bailiff  serving  any  writ  of  summons  or  executing 
any  writ  of  capias  issued  under  this  Part  shall  be  entitled  to  the 
same  fees,  mileage,  and  other  remuneration  for  everything  done  by 
him  as  such  bailifT  under  the  provisions  of  this  Act  as  the  sheriff 
and  his  bailiff  are,  or  is,  or  may  be  entitled  to  for  the  same  or 
similar  acts  done  by  them  or  either  of  them  in  serving  or  executing 
or  otherwise  in  relation  to  any  ordinary  writ  of  summons  or  of 
capias  issued  out  of  the  Court  at  Sydney  or  taking  bail  thereunder , 
and  to  no  other  payment  or  remuneration  whatever. 

S3.  Every  plaintiff  obtaining  any  such  writ  of  capias  under 
this  Part,  and  the  bailiif  to  whom  the  same  is  directed,  shall  be 
jointly  and  severally  liable  to  the  defendant  for  any  wrongful  act 
or  omission  by  such  bailiff  in  or  about  the  execution  of  such  writ 
or  incident  thereto. 


Proceedings  in 
actions 

commenced  by 
writs  under 
this  part. 

JHd.  s.  16. 


8i.  All  proceedings  in  any  action  commenced  by  any  writ  of 
summons  and  under  any  writ  of  capias  issued  under  the  provisions 
of  this  Part  shall  (except  as  herein  otherwise  directed)  be  taken  and 
had  in  like  manner  as  if  such  action  had  been  commenced  by  ordi- 
nary writ  of  summons  issued  out  of  the  Court  at  Sydney,  and  the 
Court  and  any  Judge  thereof  shall  have  all  such  and  the  same 
powers  to  set  aside  any  writ  of  summons  or  capias  issued  under  the 
provisions  hereof  or  the  service  of  any  writ  of  summons,  or  to  dis- 
charge from  custody  any  defendant  arrested  under  any  such  writ 
of  capias,  and  to  order  any  bail  bond  given  thereunder  to  be 
cancelled,  and  in  every  other  respect  as  such  Court  or  Judge 
has  or  may  have  in  case  of  ordinary  writs  of  summons  or  capias 
issued  out  of  the  Court  at  Sydney. 
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86.  The  Judges,  or  any  two  of  them,  may  make  all  such       S.  86. 
rules  as  they  think  necessary  or  proper  for  carrying  this  Part  of  j^ .  „ 


this  Act  into  execution. 


make  rules. 

24  Vic.  No.  14, 
s.  16. 


SCHEDULE 


Reference  to  Act.i 


Title. 


Extent  of  repeal. 


9    Geo.    IV. 
No.  2 


3  Vic.  No.  15 

13  Vic.  No.  12 
24  Vic.  No.  14 

37  Vic.  No.  11 


An  Act  for  adopting  a  certain  Act  of  Par-t  The  whole, 
liament  passed  in  the  seventh  and  eighth' 
years  of  His  Majesty  King  George  the 
Fourth    to    regulate    the    practice    of 
arrests. 

An  Act  for  abolishing  arrest  on  mesne 
process  in  civil  actions  except  in  certain 
cases  in  New  South  Wales  and  the  de- 
pendencies thereof. 

An  Act  to  prevent  the  escape  from  the 
Colony  of  fraudulent  debtors. 

An  Act  to  authorise  the  appointment  of 
a  commissioner  to  issue  writs  of  sum- 
mons and  arrest  at  the  port  of  New- 
castle. 

An  Act  to  amend  the  law  ot  arrest  and 
imprisonment  on  civil  process. 


The  whole. 

The  unrepealed  portion. 
The  whole. 


The   unrepealed    portion 
except  section  6. 
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CLAIMS  AGAINST  THE  GOV- 
ERNMENT AND  CROWN 

SUITS  ACT  1897. 


In  his  memorandum  and  certificate  accompanying  this  Act  when  in  Bill  form 
the  Commissioner  for  the  G>nsolidation  of  the  Statute  Law,  His  Honor  Judge  Hevdon, 
says  •  This  Bill  consolidates  two  Statutes, — 

20  Vic.  No.  3; 
39  Vic.  No.  38 ; 

The  wording  of  these  Statutes  is  old-fashioned  and  verbose,  and  has  been  freely  but 
carefully  altered,  amended,  and  simplified,  with  a  great  improvement  in  clearness, 
but,  it  is  believed,  without  any  change  of  meaning.* 


TABLE. 

Showing  how  the  sections  of  the  Acts  intended  to  be  consolidated  have 
been  dealt  with. 


Section  of 

Section  of 

Reomrlcs. 

Repealed  Acid. 

ConsoUiUted  Act. 

20  Vic.  No.  3,  s.  1 

7,9 

2 

7,8 

3 

10 

39  Vic.  No.  38,  S.1 

2 

3 

3 

4 

4 

5 

5 

6 

6 

7 

7 

8 

8 

10 

9 
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ACT  No.  XXX.,  1897.  ^  * 

An  Act  for  consolidating  enactments  relating  to  Claims 
against  the  Government  and  Crown  Suits. 
[Assented  to,  6th  December,   1897.] 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of    New  South  Wales  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  This  Act  may  be  cited  as  the  "  Claims  against  the  Gov-  Short  tiue. 
ernment  and  Crown  Suits  Act,  1897." 

2.  (l)  The  Acts  mentioned  in  the  Schedule  to  this  Act  are,  R«p«**- 
to  the  extent  therein  expressed,  hereby  repealed.  Schedule. 

(ll)  All  rules  of  Court  made  under  the  authority  of  any  Ruiet  of  Court 
Act  hereby  repealed,  and  being  in  force  at  the  time  of  the  passing  hereby  rejiaied. 
of  this  Act  shcJl  be  deemed  to  have  been  made  under  the  authority 
of  this  Act. 

8.  (i)  Any  person  haYing-orxieeming  himself  to  have  any  aaimantmay 
just  claim  or  demand  whatever  against  the  Government  of  New  ^vcmor. 
South  Wales  may  set  forth  the  same  in  a  petition  to  the  Governor  39  vic.  No.  as, 
praying  him  to  appoint  a  nominal  defendant  in  the  matter  of  such  ''  ^' 
petition,  and  the  Governor  may  by  notification  in  the  Gazette  Governor  may 
appoint  any  person  resident  in  New  South  Wales  to  be  a  nominal  STdcfc?dS»\. 
defendant  accordingly. 

(ll)  If  within  one   month   after  presentation  of  such 
petition  no  such  notification  is  made  the  Colonial  Treasurer  shall  .. 
be  the  noftilnal  defendant.    * 

Any  Just  claim  op  demand.— This  includes  actions  for  torts  :  Wakely  v.  Lackey 
(1880)  1  N.S.W.R.  214;B(nvman  v.  FarTtell,  (1885)  7  N.S.W.R.  1 ;  2  W.N.  53;  on 
appeal  to  P.C. :  8  N.S.W.R.  223 ;  4  W.N.  32. 
The  form  of  the  petition  may  be  as  follows  : — 

To  His  ExceUency  {name  and  titles  of  thi 

Governor  of  the  State)  Governor  and 

G)mrnander  in-Chief  of   the  State  of 

New  South  Wales  and  its  dependencies. 

The  Humble  Petition  of  A.  B.  of  (addition  and  address)  sheweth 

1.  {Set  out  the  cause  of  action  strictly  in  paragraphs). 

4.  That  your  petitioner  has  and  believes  himself  to  have  a  just  claim  or 
demand  against  the  Government  of  the  said  State  in  respect  of  the 
premises  to  the  amount  of  £ 
Your  Petitioner  therefore  prajrs  that  your  Excellency  may  be  pleased  to 
appoint  a  nominal  defendant  in  the  matter  of  tlus  petition  under  the 
Claims  against  the  Government  and  Crown  Suits  Act,  1897. 
And  your  Petitioner  will  ever  pray,  etc. 
Dated   this  day  of  a.d.    190 

Attorney  for  the  said  A.  B. 

i.  The  petitioner  may  sue  such  nominal  defendant  at  law  or  Petitioner  maj 
in  equity  in  any  competent  Court,  and  every  such  case  shall  be  ordi^^  cases, 
commenced  in  the  same  way,  and  the  proceedings  and  rights  of  ibid.  s.  s. 
parties  therein  shall  as  nearly  as  possible  be  the  same,  and  judg- 
ment and  costs  shall  follow  or  may  be  awarded  on  either  side  as  in 
an  ordinary  case  between  subject  and  subject. 
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g^  4.  Proceedings  and  righto  of  parties  «  ,  «  shall  as  nearly  as  possible  be 

the  same,  etc. — Statute  of  Limitations, — In  an  action  brought  against  the  Govern- 
ment for  a  breach  of  Statutory  duty  a  plea  of  the  Statute  of  Limitations  was  held  to 
apply :  Elliott  v.  Baker,  (1880)  1  N.S.W.R.  296 ;  De  Rossi  v.  Walker,  (1902)  2  S.R. 
249 ;  19  W.N.  187. 

Discovery.-^ln  Morrissey  v.  Young,  (1896)  17  N.S.W.R.  Eq.  157  ;  12  W.N.  90, 
it  was  held,  overruling  Anderson  v.  Stuart,  (1884)  1  W.N.  92,  and  the  Bank  of  N.S.W. 
V.  Dibbs,  (1885)  2  W.N.  9,  that  under  this  Act,  a  nominal  defendant  will,  in  the  proper 
case,  be  ordered  to  give  discovery  to  the  plaintiff"  both  in  Equity  and  at  law. 

Venue.— A  nominal  defendant,  if  sued  in  the  District  Court,  can  only  be  sued  in 
tBe  district  in  which  he  is  resident.  If  such  defendant  is  a  Minister  of  the  Crown,  he 
must  be  sued  at  the  place  of  his  official  residence,  i.e.,  in  Sydney  as  the  seat  of  Gov- 
ernment :  Boon  v.  Young,  (1895)  16  N.S.W.R.  139;  11  W.N.  163. 

But  the  Government  is  not  in  respect  of  rights  and  duties  put  by  this  section  in 
the  same  position  as  a  private  individual :  Davidson  v.  Walker,  (1901)  1  S.R.  196 ; 
18  W.N.  276 ;  Gibson  v.  Young,  (1900)  21  N.S.W.R.  7 ;  16  W.N.  158 ;  Delacauw  v. 
Fosbery,  (1896)  13  W.N.  49. 

ofl^o^iSi^"*^  8.  The  nominal  defendant  in  any  case  under  this  Act  shall 

defcSSnt.         not  be  individually  liable  in  person  or  property  by  reason  of  his 
39  Vic  No.  38.  being  such  defendant. 
'•  ^*  See  Evans  v.  (TConnor,  (1891)  12  N.S.W.R.  81 ;  7  W.N.  130. 

Nature  of  ••  I^  ^ny  action  or  suit  under  this  Act  all  necessary  judg- 

^^^'  ments,  decrees,  and  orders  may  be  given  and  made,  including  every 

species  of  relief  whether  by  way  of — 

(a)  specific  performance  ;  or 

(i)  restitution  of  rights  ;  or 

(c)  recovery  of  lands  or  chattels  ;  or 

(d)  payment  of  money  or  damages. 

BTery  species  of  relief. —In  Evans  v.  O'Connor,  (1891)  12  N.S.W.R.  81 ; 
7  W.N.  ISO,  it  was  held  that  an  injunction  could  not  be  granted  against  a  nominal 
defendant,  in  an  action  against  the  Government,  under  this  Act.  And  in  the  same 
case,  Darley,  C.J.,  said  *  f  have  very  grave  doubts  whether  any  portion  of  the  Com- 
mon Law  Procedure  Acts  apply  to  actions  against  the  Government.*  But  in  Mor^ 
rissey  v.  Young,  (1896)  17  N.S.W.R.  Eq.  157  ;  12  W.N.  90,  it  was  held  that  a  discovery 
order  could  be  nrnde  in  a  proper  case  against  a  nominal  deJfendant  under  this  Act. 

I  proceed-  7.  In  any  information,  action,  suit,  or  other  proceeding  by 

^*  v^  kTI   ^^  ^^  behalf  of  the  Crown  in  respect  of  any  property  of  the  Crown, 

ss.  1, 2.*    ^'   '  the  proceeds,  or  rents,  or  profits  whereof  by  any  Act  now  in  force 

39  Vic.  No.  38,  or  hereafter  to  be  passed  are  to  be  carried  to  the  consolidated 

*•  ^'  revenue  fund  of  New  South  Wales,  or  in  respect  of  any  money  due 

to  the  Crown  by  virtue  of  any  Act  relating  to  the  public  revenue, 

costs  shall  follow  or  may  be  awarded  as  in  an  ordinary  case  between 

subject  and  subject. 

Treasurer  to  g.  (j)  Jhe  Colonial  Treasurer  shall  pay — 

par  damages,  &c]  ^  ^  ^   -^ 

Ibid.  t. 2.  (a)  all  damages  and  costs  adjudged  against  such  nominal 

Ihid,  s.  7.  defendant ;  or 

(J?)  costs  awarded  against  the  Crown  or  Attorney-General, 
out  of  any  moneys  in  his  hands  then  legally  applicable  thereto  and 
forming  part  of  or  belonging  to  the  consolidated  revenue  or  voted 
by  Parliament  for  that  purpose. 

ExecuUon:  ^u)  \^  ^h^t  event  of  such  payment   not  being   made 

within  sixty  days  after  demand,  execution  may  be  had  for  the 
amount  and  levied  upon  any  property  vested  in  the  Government 
but  not  upon  any  property — 
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(a)  vested  in  the  Governmeni    on  behalf  of  the  Imperial        S.  8. 
Government ;  or 

(i)  to  which  the  Imperial  Government  has  any  claim  or  is  in 
anywise  entitled. 

9.  Costs  recovered  by  or  on  behalf  of  the  Crown  shall  be  payment  into 
paid  into  the  Treasury    and    become  part    of  the  consolidated  Treasury. 
revenue.  ^j^''<=-  ^'°-  ^' 

10.  (l)  The  Judges  of  the  Supreme  Court  or  any  three  of  Rules. 
them  may  make  general  rules  for  carrying  this  Act  into  effect.         1^^^  %    og 

(ll)  Such  rules  shall  not  be  inconsistent  with  this  Act, »  «• 
and  on  being  published  in  the  Gazette  shall  have  the  force  of  law. 

(ill)  Copies  of  all  such  rules  shall  be  laid  before  both 
Houses  of  Parliament  within  seven  days  after  publication  thereof, 
or  if  Parliament  be  not  sitting,  then  within  seven  days  after  the 
commencement  of  the  next  ensuing  session. 

(iv)  If  either  House  shall  at  any  time  by  resolution 
disapprove  of  such  rules,  the  rules  so  disapproved  of  shall  on  notifi- 
cation of  such  resolution  to  the  Chief  Justice  cease  and  determine. 
No  special  Rules  seem  to  have  been  made  under  this  Act. 


SCHEDULE. 


Reference  to  Act. 

Title  of  Act. 

Extent  of  Repeal. 

20  Vic.  No.    3 
39  Vic.  No.  38 

An  Act  for  the  payment  of  costs  in  pro- 
ceedings instituted  on  behalf  of  the 
Crown  in  matters  relating  to  the  re- 
venue, and  for  the  amendment  of  the 
procedure  and  practice  in  Crown  Suits. 

Claims  against  the  Colonial  Government 
Act. 

The    whole. 
The  whole. 

Digitized  by 


Google 


200 


Eyidence  Act. 


8.1. 


THE  EVIDENCE  ACT  1898. 


This  Act  consolidates  the  whole  or  portions  of  the 

5  Vic.  No 

.  9 

7  Vic. 

No. 

16 

8  Vic. 

No. 

1 

11  Vic. 

No. 

38 

11  Vic. 

No. 

46 

13  Vic. 

No. 

16 

16  Vic. 

No. 

14 

17  Vic. 

No. 

39 

18  Vic. 

No. 

13 

19  Vic. 

No. 

30 

19  Vic. 

No. 

34 

20  Vic. 

No. 

31 

22  Vic. 

No. 

7 

24  Vic. 

No. 

16 

36  Vic. 

No. 

9 

40  Vic. 

No. 

8 

46  Vic. 

No. 

3 

46  Vic. 

No. 

17 

51  Vic. 

No. 

19 

52  Vic. 

No. 

14 

54  Vic. 

No. 

25 

55  Vic. 

No. 

4 

55  Vic. 

No. 

5 

55  Vic. 

No. 

30 

56  Vic. 

No. 

36 

following  twenty-five   Statutes  : — 


The  statutory  law  of  evidence  is  contained  in  a  large  number  of  Acts  which  amend, 
repeal,  impliedly  amend,  impliedly  repeal,  vary,  and  overlie  each  other,  and  whose 
confused  provisions  it  has  been  found  a  difficult  and  delicate  task  to  reduce  to  a  clear, 
simple,  and  orderly  form,  without  running  too  great  a  risk  of  altering  the  law. 

In  consolidating  not  only  what  are  properly  known  as  the  Evidence  Acts,  but 
also  a  number  of  sections  relating  to  evidence  taken  from  Acts  dealing  with  other 
matters,  it  has  not  always  been  easy  to  decide  whether  a  particular  section  should  be 
taken  or  not.  As  a  general  rule  the  principle  of  selection  adopted  has  been  to  take  only 
those  provisions  which  are  of  general  application,  and  which  are  complete  in  themselves 
— I.e.,  which  do  not  require  for  their  interpretation  reference  to  any  other  Acts.  Thus, 
when  a  section  in  any  Act  makes  provisions  as  to  evidence  in  proceedings  under  that 
Act,  or  as  to  the  means  of  proving  compliance  with  the  requirements  of  that  Act,  it  has 
been  thought  better  not  to  deal  with  such  a  section  in  this  Bill.  In  cases  where  there 
was  any  doubt  as  to  the  application  of  this  principle,  regard  has  been  had  to  the  ques- 
tion of  practical  convenience. — {Commissioner's  Note.) 

The  Commissioner's  notes  on  the  different  sections  are  inserted  under  each 
section. 
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TABLE 

Showing  how  the  sections  of  the  Acts  consolidated  have  been  dealt  with. 


8.1. 


Section  of 
Repealed  Acts. 


Section  of 
Consolidated  Act. 


5  Vic.  No.  9,  s.  25 

7  Vic.  No.  16,  s.  13 

24 
30 

8  Vic.  No.   1,  s.   1 


11  Vic.  No.  38,  s.  1 
2 


11  Vic.  No.  46,  s.  3 

13  Vic.  No.  16,  s.  1 
2 
3 

41 


I 

16  Vic.  No.  14,  s.  i 

2 
3 
4 
5 
6 

7 

8 

91 

10 

11 

12 

17  Vic  No.  39,  s.  12 

18  Vic.  No.  13,  s.  1 

19  Vic.  No.  30,  s.  16! 
19Vic.No.34,  s.  10 

19 


20  Vic.  No.  31.  s.  11 
12 
13! 
14 
1.5 

22  Vic.  No.  7,  s.  1 

2 
3 


28,  29 

28,  29 
28 


26 
26 


33 

20 
15 
24 
18 
43 


5 

5,6 
7,9 
5" 


17,21 

23 

16 


43 


25 

5,6 
30 
30 
30 


53 
54 
55 
35 
36 


Remarks. 


Obsolete. 

Part    of   section    already   consolidated    in 
Registration  of  Deeds  Act,  1897. 


Spent. 


As  to  application  of  fees,  see  Public  Officers* 
Fees  Act,  1896. 


Unrepealed  part  to  be  dealt  with  in  Crim- 
inal Law  Bill. 


Omitted  as  unnecessary. 
To  be  dealt  with  in  Common  Law   Pro- 
cedure Bill. 


To  be  dealt  with  in  Criminal  Law  Bill. 
Unrepealed  part  to  be  dealt  vnth  in  Crim- 
inal Law  Bill. 
Date  of  commencement. 


r 


Justices  Bi 


Unrepealed  part  to  be  dealt  with  in  another 

BUI. 
Proviso  omitted,  as  impliedly  repealed    by 

55  Vic.  No.  5,  s.  8. 


t 


4,  35,  36,  53, 

54,55 
5,6 

7 


Unrepealed  part  to  be  dealt  with  in   Oaths 
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S>1. 


Section   of  | 

Repealed  Act^.         , 

22  Vic.  No.  7,  s.  4' 

6' 

7' 
8 

10' 
llj 
12' 

13| 

14| 

I 

24  Vic.  No.  16,  s.  1| 

36  Vic.  No.  9,  s.  11 
13 
14 
37 

40  Vic.  No.  8,  s.  1 

46  Vic.  No.  3,  s.  1 
2 

46  Vic.  No.  17,8.348 
350 
351 

352 
353 
354 
357 
358 
359 

360 
361 
442 

472 

61  Vic.  No.  19,8.146 

62  Vic.  No.  14,  s.  6, 

64  Vic.  No.  25, 8. 21 

65  Vic.  No.  4,  8.  1 

2] 
3 
4 

^1 
6! 

7 

8 

9 

55  Vic.  No.  5,  s.  6 
8 
9 


Section  of 
Consolidated  Act. 


Remarks. 


11 
12 
34 
23 
23 
23 


38 


13 

13,   14 


5,6 
5,6 
5,  10 
8,  10 

5,42 

5 


41 

55 

5 

37 

48 

5,  7,  31 

38 

23 

23 

35,  36 
39,  40 
23 

27 

22 

32 

29 


3,  52 
44 
45 
46 
47 
49 
50 
51 

5,7 

30 

30 


To  be  dealt  vdth  in  Criminal  Law  BilL 
Omitted  as  unnecessary. 


Repealin£^  section. 
Saving  clause. 
Short  title. 


Short  title. 


Unrepealed  part  to  be  dealt  with  in  Crim* 
inal  Law  Bill. 


Unrepealed  part  to  be  dealt  with   in 
Supreme  Court  Bill. 


Unrepealed  part  to  be  dealt  with  in 
Criminal  Law  Bill. 


Unrepealed  part  to   be  dealt  with  in 
Companies  Bill. 


Short  title. 


Unrepealed   part  to   be  dealt  with  in 
Crio^inal  Law  BiU. 
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Section  of 
Ropeale*!  Acts. 


Section  of  «^„,„,t.  S*  ^* 

Consolidated  Act.      I  Remarks. 


55  Vic.  No.  5,  s.  10         32 
U!        19 


55  Vic.  No.  30,  s.  23 

56  Vic.  No.  36,  s.  9 


5,7 
5,  10 


AOT  No.  XI.,  1898. 

An   Act   to   consolidate   the   statute    law   relating    to 
Evidence.     [Assented  to,  27th  July,  1898.] 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales   in   Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

PART  L 
Preliminary. 

1.  This  Act  may  be  cited  as  the  "  Evidence  Act,  1898,"  and  sijgttitieand 
is  divided  into  parts,  as  follows  : — 

PART  I.— Preliminary— ss.  1-4. 

PART  XL— Competency  and  compellability  of  witnesses— 
ss.  5-14. 

PART  III.— Means  of  proof  and  admissibility  of  evidence 
— ss.  15-43. 

PART  IV.— Bankers'  Books— ss.  44-52. 

PART  v.— Examination  and  cross-examination  of  wit- 
nesses—ss.  53-55. 

2.  The  Acts  mentioned  in  the  Schedule  to  this  Act  are,  to  |*g3}ie- 
the  extent  therein  expressed,  hereby  repealed  : 

Provided  that  this  repeal  shall  not  render  inadmissible  in 
evidence  any  certificate,  entry,  copy,  extract,  or  document  in 
existence  at  the  time  of  the  passing  of  this  Act,  which  would  have 
been  admissible  in  evidence  under  any  Act  hereby  repealed. 

Provided,  etc — The  proviso  is  intended  to  meet  cases  which  may  possibly 
arise  under  (for  example)  the  provisions  relatingrto  Port  Phillip  in  11  Vic.  No.  38,  s.  1; 
13  Vic.  No.  16,  ss.  1,3,  etc.  If  a  certificate,  obtained  before  the  separation  of  Victoria, 
is  admissible  in  evidence  under  the  present  law,  this  clause  will  preserve  the  right. — 
(Commissioner's  Note.) 

8.  In  this  Act,  unless  the  context  or  subject-matter  other-  interpreuUon: 
wise  indicates  or  requires, — 

"  Bank  "  or  "  banker  "  means —  66  vic.  No.  4, 

s.  2. 

(a)  any  person,  partnership,  or  company  engaged  in  the 
ordinary  business  of  banking  by  receiving  deposits 
and  issuing  bills  or  notes  payable  to  the  bearer  at  sight 
or  on  demand  ;  and  also 
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8.  S.  (Jb)  the  Savings  Bank  of  New  South  Wales  ;  and 

(r)  any  Government  or  Post  Office  Savings  Bank,  estab- 
lished under  any  law  in  force  for  the  time  being. 
Expressions  relating  to     "  bankers'  books  "  include  ledgers, 
day-books,  cash-books,  and  other  account  books  used  in 
the  ordinary  business  of  the  bank. 
"  Court "   means   the  Court,    Judge,  justice,   arbitrator,   or 

person  before  whom  a  legal  proceeding  is  held  or  taken. 
"  Justice  "  means  justice  of  the  peace. 

"  Legal  proceeding  "  means  any  civil  or  criminal  proceeding 
or  inquiry  in  which  evidence  is  or  may  be  given,  and 
includes  an  arbitration. 

This  is  taken  principally  from  the  Bankers'  Books  Evidence  Act.  The  expres- 
sions **  legal  proceeding  *  and  "  Court  *  as  defined  here  are  substituted  throughout 
the  Act  for  expressions  such  as — 

*  The  trial  of  any  issue  joined  or  any  matter  or  question  or  inquiry  arising  in  any 
suit,  action,  or  other  proceeding,* 

and 

*  any  court  of  justice  or  any  person  having  by  law,  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence.*     {Commissioner^ s  Note.) 

1.  All  the  provisions  of  this  Act,  except  where  the  contrary 
intention  appears,  shall  apply  to  every  legal  proceeding. 


PART  II. 

Competency.  COMPETENCY  AND  COMPELLABILITY  OF  WITNESSES. 

8  Vic.  No.  1,  s.  1 

ss^  ^  '2  4°*  ^^'  8-  No  person  offered  as  a  witness  shall  be  incompetent  to 

18  Vic.  No.  13,  give  evidence  by  reason  of  incapacity  from  crime  or  interest. 
22\'ic  No  7  See  also  the  Crimes  Act  1900,  ss.  407,  408. 

Ju^- .    >,  This  is  considered  to  present  the  net  result  of  the  numerous  sections  noted  in  the 

ss.  11,  18, 14;  margin.  It  is  unnecessary  here  to  trace  these  sections  in  detail,  and  to  show  how 
40  Vic.  Xo.  8,  they  have  modified  and  affected  each  other.  One  troublesome  question  may,  however, 
4flV*  K  3  1  ^  mentioned.  There  is  a  doubt  whether,  under  the  terms  of  the  60  Vic.  No.  5,  s.  6, 
46  Vic.  No.  17]  *  person  charged  with  an  indictable  offence,  or  the  husband  or  wife  of  such  person,  is 
ss.  351,  364.  '  now  competent  to  give  evidence  on  the  preliminary  hearing  before  a  magistrate. 
55  v'"^  ^°'  *^o^  ^^^  point  has  never  apparently  been  decided  by  any  Court,  but,  as  the  safer  course, 
s.  23."^*  *  °*  '  the  practice  has  been  adopted  of  not  allowing  such  evidence.  The  point  is  very  argu- 
6<3  Vic.  No.  36,  able,  but  there  seems  no  reason  why  an  accused  person  should  not  have  the  right  of 
s-  ^-  at  once  calling  all  his  evidence  and  telling  his  own  story  on  oath,  if  he  so  wishes.     By 

doing  so  he  may,  perhaps,  prevent  his  trial  by  influencing  the  Attorney-General  to 
tile  no  bill.  Instead  of  consolidating  the  doubt  it  has  been  resolved  in  favor  of  com- 
petency.— {Commissioner's  Note.) 

It  has  been  decided  that  under  this  section  an  accused  person  is  competent  to 
give  evidence  on  his  own  behalf  :  Reg.  v.  White,  (1899)  20  N.S.W.R.  12 ;  16  W.N.  197. 

Compellability.  6.  In  any  legal  proceeding  in  which  witnesses  are  compel- 

s.^2.  **^  ^°'  ^^'  lable  to  give  evidence,  every  person  offered  as  a  witness  and  com- 

is^vic.  No.  18.  petent  to  give  evidence  shall,  except  as  hereinafter  provided,  be 

22  Vic.  No.  7,  compellable  to  give  evidence. 

36  Vic.  No.  9,  Sections  6  and  7.  Many  difficult  questions  have  arisen  through  the  "want  of  a 

ts.  11,  13.  uniform  phraseology  in  the  successive  Acts  dealing  with  the  compellability  of  witnesses. 

Take,  for  example,  the  following  classes  of  persons,  all  of  whom  were  at  common  law 
incompetent — and  a  fortiori  not  compellable — to  give  exndence  : — 
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A.  A  person  not  a  party  to  the  pro-     ^    *  may  and  shall  be  admitted  '  to  give         g^  J^ 

ceedings   but  interested   in   the  evidence, 

result  (8  Vic.  No.  l,s.  1.) 

B.  A  convict  undergoing  sentence  "  may  and  shall  be  admitted*  to ^ve 

evidence. 

(8Vic.  No.  1,8.  1.) 

C.  A  party  to  an  action  for  breach  of         "  shall  be  competent  '  to  give  evidence 

promise  of  marriage  (40  Vic.  No.  8,  s.  1.) 

D.  A  person  charged  with  an  oflfence         *  It  shall  be  lawfxd  *  for  him  to  give 

punishable  on  summary  con  vie-  evidence, 

tion.  (46  Vic.  No.  3,  s.  1.) 

E.  A  person  charged  ^nth  an  indict-         "  shall  be  competent  but  not  compellable 

able  oflfence  to  give  evidence." 

{^5  Vic.  No.  5,  s.  6.) 

Are  A,  B,  C,  and  D  all,  or  is  any  of  them,  compellable  to  give  evidence  ?  Does  *  ad- 
mitted "  mean  the  same  as  "  competent  *  and  does  either,  or  do  both,  of  them  mean 
the  same  as  *  lawful  *  ?  It  may  be  be  mentioned  that  C,  D,  and  E,  were  all  in  terms 
excepted  from  the  provisions  of  16  Vic.  No.  14,  making  parties  *  competent  and  com- 
pellable *  to  give  evidence.  Unless  some  distinction  is  drawn  between  the  expressions 
used  as  to  A  and  D,  then  either  a  person  can  refuse  to  give  evidence  in  an  action  in 
the  result  of  which  he  is  interested,  or  a  person  charged  with  a  non-indictable  oflfence 
can  be  compelled  to  give  evidence  on  his  trial.  It  has  been  decided,  as  to  A  and  B. 
that  •  admitted  *  means  *  competent  and  compellable  * ;  as  to  C,  that  "  competent  ' 
means  *  competent  and  compellable  ' ;  and  as  to  D,  that  *  lawful  *  means  "  competent ' 
but  not  •  compellable.* — (Commissioners*  Note.)  * 

In  the  case  of  In  re  Carroll,  (1862)  1  S.C.R.  306,  it  was  held  that  the  defendant 
in  an  affiliation  case  is  compellable  to  answer  whether  or  no  he  is  the  father  of  the 
chfld.. 

A  judge  presiding  at  a  criminal  trial  may  refuse  to  compel  a  witness  under  cross- 
examination  to  answer  Yes  or  No  to  a  question  :  Reg.  v.  O'Brien,  (1878)  1  S.C.R.N.S. 
146. 

7.  No  accused  person  in  a  criminal  proceeding,  or  husband  Defendants  in 
or  wife  of  any  such  accused,  shall  be  compellable  to  give  evidence  ^oceedings 
in  such  proceeding.  hmb^tor 

No  accused  person  in  a  criminal  proceeding  charged  with  an  '^'"^f; 
indictable  offence  shall  be  liable —  s.%.  ''^  '^°'  ^^' 

(«)  to  be  called  as  a  witness  on  behalf  of  the  prosecution  ;  or      ».  a.  "^'    '''  ' 

>.,v  ,  .1  .  .  1   .  .  ^  Vic.  Xo.  17, 

{a)  to  be  questioned  on  cross-exammation  as  to  his  previous  s-  354. 

character  or  antecedents  without  the  leave  of  the  Judge  :  t^e/"^'  ^^'  ^' 
Provided  that  this  section  shall  not  apply  to  any  person  who,  s.  23."^  '  **'  ^^' 
but  for  this  Act,  would  be  at  common  law  or  by  any  Act  or  Im- 
perial  Act  compellable  to  give  evidence  in  such  proceeding. 
See  G)mmissioner's  note,  s.  6. 

This  section,  together  with  sections  27,  31,  37,  38,  39,  40,  41,  and  48,  has  been 
repealed  and  re-enacted  by  the  Crimes  Act  1900.  For  notes  on  these  sections  and 
numerous  cases  which  have  been  decided  on  their  provisions,  see  The  Crimes  Act  of 
1900,  edited  by  Messrs.  Hamilton  &  Addison,  Barristefs-at-law. 

Provided,  etc— See  for  example,  the  Deserted  Wives  and  Children's  Act,  22  Vic. 
No.  6,  s.  8,  (now  1901,  No,  17)  and  the  Customs  Regulation  Act,  42  Vic.  No.  19,  s.  192. 

8.  In  any  legal  proceeding  in  the  Supreme  Court  in  its  Parties  to 
matrimonial  causes  jurisdiction  the  Court  may  order  the  atten-  ^^""°"' 
dance  of  the  petitioner,  and  may  examine  him  or  her,  or  permit  ^3^/^  '^°'  ®' 
him  or  her  to  be  examined  or  cross-examined  on  oath  on  the  hear- 
ing of  the  petition. 

Sections  8  and  10.  In  the  Matrimonial  Causes  Jurisdiction,  the  matter  is  further 
complicated.  Under  the  law  as  it  stood  at  the  time  of  the  establishment  of  this  juris- 
diction in  New  South  Wales,  the  parties  to  all  legal  proceedings  were  competent  and 
compellable  witnesses,  except 
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B.8. 


Questions 
tending  to 
criminate. 

16  Vic.  No.  14, 
8.  3. 

Questions 
tending  to 
show  adultery. 

36  Vic.  No.  9, 
ss.  14.  87. 

66  Vic.  No.  86, 

8.9. 


1.  Defendants  in  criminal  proceedings, 

2.  Parties  to  proceedings  instituted  in  consequence  of  adultery, 

3.  Parties  to  actions  for  breach  of  promise  of  marriage. 

The  Matrimonial  Causes  Act,  36  Vic.  No.  9,  s.  13,  repealed  the  exception  as  to 
proceedings  in  consequence  of  adultery.  This  would  clearly  have  made  the  parties  in 
all  matrimonial  suits  competent  and  compellable  witnesses  ;  but  in  the  same  Act  it  was 
provided 

ia)  by  sec.  11 — that  in  suits  by  the  wife  for  judicial  separation  on  grounds  of 
adultery f  or  cruelty,  or  desertion,  the  parties  should  be  competent  and  com- 
pellable witnesses  as  to  such  cruelty  or  desertion  : 

(b)  by  sec.  14 — that  the  parties  to  any  proceedings  under  the  Act  should  be 

competent  witnesses; 

(c)  by  sec.  37 — that  the  Court  might  order  the  attendance  of  the  petitioner  for 

examination  or  cross-examination. 

These  provisions  were  taken  from  various  English  Acts,  passed  at  diflferent  times, 
where  they  stood  as  successive  modifications  of  the  common  law  rule  of  the  incompe- 
tency of  parties.  By  throwing  them  together,  higgledy-piggledy,  into  one  measure, 
a  new  difficulty  was  added  to  their  interpretation.  After  much  consideration  the 
question  was  resolved  in  favour  of  compellability,  which  appears  to  accord  with  the 
law  as  it  now  is  in  England. — {Commissioner's  Note.) 

9.  Nothing  in  this  Act  shall  render  any  person  compellable 
to  answer  any  question  tending  to  criminate  himself. 

10.  No  witness  in  any  proceeding  in  the  Supreme  Court 
in  its  matrimonial  causes  jurisdiction,  whether  a  party  to  the  suit 
or  not,  shall  be  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  has  been  guilty  of  adultery,  unless  he  has 
already  given  evidence  in  the  same  proceeding  in  disproof  of  his 
alleged  adultery. 

See  note  to  section  8,  (ante). 

A  respondent  having  admitted  the  adultery  charged,  cannot  be  asked,  in  cross- 
examination,  questions  which  would  under  s.  79  of  the  \fatrimonial  Causes  Act  1899, 
have  been  inadmissible  if  no  such  admission  had  been  made.  Counsel  is  at  liberty  to 
draw  the  attention  of  the  witness  to  the  fact  that  he  may  claim  the  protection  afforded 
by  that  section  :  Wallis  v.  Wallis  and  Chapman,  (1890)  12  N.S.W.R.  Divorce  1  ;  7 
W.N.  22.  120. 


Communica- 
tions during 
marriage. 

22  Vic.  No.  7, 

8.4. 


Tones  v.  Jones, 
i  N.S.W.R. 
(Div.)  9. 


11.  No  husband  shall  be  competent  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  the  marriage,  and  no 
wife  shall  be  competent  to  disclose  any  communication  made  to 
her  by  her  husband  during  the  marriage  : 

Provided  that  this  section  shall  not  apply,  in  any  proceeding 
in  the  Supreme  Court  in  its  matrimonial  causes  jurisdiction,  to  any 
husband  and  wife  who  are  both  parties  to  such  proceeding. 

Section  11.  "or  compellable*  is  omitted  after  *  competent*  as  superfluous.  As 
to  the  proviso,  see  the  case  of  Jones  v.  Jones,  7  N.S.W.R.  (Div.)  9.  Under  the  English 
Act  1 6  and  17  Vic,  c.  83,  s.  3,  husbands  and  wives  are  competent  but  not  compellable. 
The  question  to  be  considered  under  this  clause  was  how  far,  if  at  all,  the  provisions  of 
the  2^  Vic.  No.  7,  s.  4,  that  husbands  and  wives  cannot  disclose  communications  during 
marriage,  have  been  impliedly  repealed  by  the  later  Acts.  It  seemed  clear  that  in 
matrimonial  causes  the  husband  and  wife  could,  when  they  were  hostile  parties,  disclose 
communications  made  to  one  another,  and  this  appears  to  have  been  the  invariable 
practice  in  the  Matrimonial  Causes  Court.  But  where  they  are  not  hostile  parties  the 
prohibition  would  appear  to  be  still  in  force,  e.g.,  the  wife  of  a  co-respondent  could  not 
be  called  to  testify  to  communications  made  to  her  by  him.  Except  in  matrimonial 
causes  no  reason  could  be  found  for  deciding  that  this  statutory  provision  had  ceased 
in  any  way  to  be  effective. — {Commissioner's  Note.) 
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12.  Any  person  present  at  any  legal  proceeding  wherein  he       8. 12, 
might  have  been  compellable  to  give  evidence  and  produce  docu-  p 
ments  by  virtue  of  a  subpoena  or  other  summons  or  order  duly  beeSmSed 
issued  and  served  for  that  purpose  shall  be  compellable  to  giveJ^^JSL* 
evidence  and  produce  documents  then  in  his  possession  and  power  22  vic.  No.  7, 
in  the  same  manner,  and  in  case  of  refusal  shall  be  subject  to  the  »•  ^* 
same  penalties  and  liabilities  as  if  he  had  been  duly  subpoenaed  or 
summoned  for  that  purpose. 

18.  (1)  Where  any  person  duly  bound  by  recognisance  or  witnc«e»  faiung 
served  with  a  subpoena  to  attend  in  any  Court  as  a  witness  at  the  *^  *"^**  ^»^- 
trial  of  any  case,  civil  or  criminal,  fails  to  appear  when  called  in  ^*^-  ••  ^^^ 
open  Court  either  at  such  trial  or  upon  the  day  appointed  for  such 
trial,  the  Court  may — 

(a)  upon  proof  of  such  recognisance  or  of  his  having  been 
duly  served  with  such  subpoena,  call  upon  him  to  show 
cause  why  execution  upon  such  recognisance  or  an  at- 
tachment for  disobedience  to  such  subpoena  should  not 
be  issued  against  him  ;  or 

(b)  upon  proof  of  such  recognisance  or  service,  and  also  that 

his  non-appearance  is  without  just  cause  or  reasonable 
excuse,  and  upon  oath  that  he  will  probably  be  able  to 
give  material  evidence,  issue  a  warrant  to  bring  him 
before  the  Court  to  give  evidence  at  such  trial. 
(2)  Such  proof  may  be  oral  before  the  Court  or  by'^^-s^^- 
affidavit. 

An  attorney  acting  as  counsel  for  his  client  applied  to  a  judge  for  a  bench  warrant 
to  arrest  an  absent  witness,  and  gave  evidence  on  oath,  to  support  the  application 
that  the  witness  had  been  duly  served  with  a  subpoena.  In  an  action  for  procurfng 
the  arrest  of  the  witness  by  falsely  and  maliciously  and  without  reasonable  and 
probable  cause  swearing  that  he  had  been  duly  served,  held  (on  demurrer)  that  the 
attorney  was  liable  to  an  action  for  maliciously  procuring  the  arrest :  Dunshea  v. 
Ryan,  (1901)  1  S.R.  163 ;  18  W.N.  181. 

H.  (1)  Every  rule  or  order  to  show  cause  as  aforesaid  may     i*>^ocedurc. 
(a)  be  made  returnable  before  the  Court  itself  at  the  then 

sittings  or  at  some  future  sitting  ;  or 
(Jb)  in  respect  of  the  non-appearance  of  a  witness  at  a  circuit 
court  or  on  the  trial  of  a  case  pending  in  the  Supreme 
Court,  be  made  returnable  in  the  Supreme  Court. 
(2)  On  the  return  of  any  such  rule  or  order  the  Court 
may  deal  with  the  case  as  the  Supreme  Court  might  and  would 
have  done  upon  a  rule  to  the  like  effect  issued  out  of  that  Court. 


PART  III. 
Means  of  proof  and  admissibility  of  evidence. 
16.  Whenever  by  this  or  any  other  Act  now  or  hereafter  in  Proof  of  scai, 
force-  i^T'^^^ 

{a)  any  certificate;  or  dl's^pSSS with. 

{b)  any  official  or  public  document ;  or  i3  vic.  Xo.  le, 

{c)  any  document  or  proceeding  of  any  corporation  or  joint 
stock  or  other  company  ;  or 
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8L  16.  (d)  any  copy  of  or  extract  from  any  document,  or  by-law,  or 

entry  in  any  register  or  other  book,  or  of  or  from  any 
other  proceeding, 

is  admissible  in  evidence  of  any  particular  in  any  legal  proceeding,  a 
document  purporting  to  be  such  certificate,  document,  proceeding, 
copy,  or  extract  shall  be  admitted  in  evidence,  if  it  purports  to  be 
certified  or  sealed,  or  impressed  with  a  stamp,  or  sealed  and  signed, 
or  signed  sdone,  or  impressed  with  a  stamp  and  signed,  as  directed 
by  such  Act,  without  any  proof — 

{e)  of  the  seal  or  stamp,  where  a  seal  or  stamp  is  necessary  ;  or 

(/)  of  the  signature ;  or 

{g)  of  the  official  character  of  the  person  appearing  to  have 
signed  the  same, 
and  without  any  further  proof  thereof. 

See  also  the  (Commonwealth)  State  Laws  and  Records  Recognition  Act,  1901  {post). 
Section  15.  The  present  section  was  originally  copied  from  an  English  Act,  and 
by  an  obvious  inadvertence  the  words  "  or  sealed  and  signed,  or  signed  alone  as  required 
or  impressed  with  a  stamp  *  were  omitted  by  the  copyist.  They  have  been  restored  in 
the  clause,  omitting  only  "  as  required.*  Some  alterations  have  been  made  in  this 
clause,  which  require  careful  consideration  in  connection  with  the  later  clauses  more 
particularly  effected  by  it.  By  its  aid  the  phrase,  so  continually  repeated,  *  purport- 
ing to  be,*  has  been  almost  entirely  dispensed  with.  Some  doubt  was  felt  whether 
these  words  could  safely  be  omitted  from  clauses  17,  21,  and  22,  but  this  was  dispelled 
by  a  consideration  of  the  use  of  the  word  "document  *  in  sec.  7  of  16  Vic.  No.  14. — 
(Commissioner's  Note.) 

PuUic  books  16.  (1)  Whenever  any  book  or  other  document  is  of  such  a 

16  virN^*'i4    P^bli^  nature  as  to  be  admissible  in  evidence  on  its  mere  production 
s.  9.    '         '  from  the  proper  custody,  and  no  Act  exists  which  renders  its 
contents  provable  by  means  of  a  copy,  a  copy  thereof  or  extract 
therefrom  shall  be  admissible  in  evidence,  if  it  is — 
(a)  proved  to  be  an  examined  copy  or  extract ;  or 
(6)  certified  under  the  hand  of  the  officer  to  whose  custody 
the  original  is  entrusted. 
(2)  Such  officer  shall  furnish  such  certified  copy  or 
extract  to  any  person  applying  at  a  reasonable  time  for  the  same 
upon  payment  of  a  reasonable  sum  for  the  same  not  exceeding 
fourpence  for  every  folio  of  ninety  words. 

Certified  onder  the  hand  of— This  phrase  is  uniformly  used  through  the 
Act  in  substitution  for  various  equivalent  expressions. — {Commissioner's  Note.) 

In  Liddell  v.  Harpur,  (1874)  13  S.C.R.  129,  it  was  held  that  an  application  in 
writing  under  the  13th  section  of  the  Crown  Lands  Alienation  Act  of  1861  is  not  a 
document  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere  pro- 
duction within  the  meaning  of  this  section. 

Also  that  entries  in  books  kept  by  a  land  agent  were  properly  admitted,  as  they 
were  entries  made  by  a  public  officer  under  the  direction  of  a  Statute. 

Acts  of  sute  17.  Evidence  of  any  proclamation,  treaty,  or  other  Act  of 

Ibid.  s.  7..        State  of  any  part  of  the  British  dominions,  or  of  any  foreign  State, 
may  be  given  by  the  production  of  a  copy  thereof,  either — 

(a)  proved  to  be  an  examined  copy  thereof  ;  or 

(b)  sealed  with  the  seal  of  such  part  of  the  British  dominions 

or  of  such  foreign  State. 

Sections  17,  19,  21.  The  expressions  "British  dominions'  and  "out  of  New 
South  Wales  "  are  more  comprehensive  than  those  used  at  present,  and  remove  some 
anomalies. — {Commissioner's  Note.) 
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There  was  nothing  in  16  Vic.  No.  14,  (consolidated  by  this  Statute)  enabling  a        g.  I7, 
foreign  Statute  to  be  put  in  evidence  :  Graham  v.  Proud/oot,  (1885)  2  W.N.  109 ;  but 
see  s.  19  (post). 

Treaty.— The  Court  can  take  judicial  notice  of  the  Extradition  Treaty  between 
England  and  the  United  States  of  America  :  Reg.  v.  Butler,  (1897)  18  N.S.W.R.  146. 

18.  Evidence  of Private  Acu, 

prodamations, 

(a)  any  private  Act ;  or  taxd  commi». 

(b)  any  proclamation  or  commission  issued  by  the  Governor,  ^g  vjc.  no.  lo. 
may  be  given  by  the  production  of  a  document  purporting  to  be  a  ».  <. 

copy  thereof,  and  purporting  to  be  printed  by  the  Government 
Printer,  or  by  the  authority  of  the  Government. 

In  this  section  and  throughout  the  Act,  ^ prima  facie"  has  been  omitted  as 
superfluous. — {Commissioner's  Note.) 

19.  (1)  Evidence  of  any  Statute,  code,  or  Other  written  law  J^ordfn  law. 
of  any  part  of  the  British  dominions  other  than  New  South  Wales,  f\y**^  ^^'  ^* 
or  of  any  foreign  State,  may  be  given  by  the  production  of  a 
printed  copy  in  a  volume  of  such  statute,  code,  or  law,  either — 

(a)  purporting  to  be  published  by  the  authority  of  the  Gov- 
ernment of  such  part  of  the  said  dominions,  or  of  such 
State ;  or 

(6)  proved  to  the  satisfaction  of  the  Court  to  be  commonly 
admitted  as  evidence  in  the  Courts  and  judicial  tribunals 
of  such  part  of  the  said  dominions,  or  of  such  State. 

(2)  Evidence  of  the  unwritten  or  common  law  of  any 
such  part  of  the  said  dominions,  or  any  such  State,  may  be  given  by 
the  production  of  a  book  of  reports  of  cases  adjudged  in  the  Courts 
thereof,  purporting  or  proved  to  the  satisfaction  of  the  Court  to  be 
authorised  reports. 

EYidenoe  of  any  Statate,  etc— Foreign  Statute  law  may  be  proved  in  the 
Courts  of  New  South  Wales  by  putting  in  evidence  a  printed  copy  of  the  foreign 
Statute  as  provided  by  this  section,  but  the  construction  of  a  Statute  so  put  in  evidence 
is  for  the  Court  to  decide ;  this  section  does  not  authorise  the  putting  in  evidence  of 
books  of  reported  decisions  of  foreign  countries  to  show  what  interpretations  judges 
in  those  countries  have  put  upon  their  own  Statutes  :  Homeward  Bound  G.  M.  Co.  v. 
McPherson,  (1896)  17  N.S.W.R.  Eq.  281.  In  the  case  of  Reg,  v.  McLeod,  (1890)  11 
N.S.W.R.  218,  certain  verified  copies  of  documents  and  certificates  obtained  from 
America  were  received  in  evidence,  but  no  evidence  given  of  the  American  law  of 
registration  or  of  the  admissibility  of  such  documents  in  American  G>urts.  It  was 
hdd  that,  though  these  documents  were  wrongly  received  in  evidence,  yet,  the  mar- 
riage having  been  otherwise  conclusively  proved,  the  improper  reception  of  the  docu- 
ments did  not  avoid  the  conviction. 

Unwritten  or  Common  Law— The  common  law  of  New  Zealand  is  presumed 
to  be  the  same  as  the  Common  Law  of  England,  and  any  difference  should  be  alleged 
in  the  pleading  :  Proudfoot  v.  Drake,  (1882)  3  N.S.W.R.  381 ;  so  also  where  an  action 
is  brought  upon  a  note  payable  in  Queensland,  and  endorsed  in  New  South  Wales, 
it  lies  upon  the  defendant  to  show  that  the  law  of  Queensland  differs  from  the  law 
of  New  South  Wales :  WHght  Heaton  <&•  Co,  v.  Barrett,  (1892)  13  N.S.W.R.  206 ;  9 
W.N.  13. 

20.  (1)  Evidence  of  any  judgment,  decree,  rule,  order,  or  ludgmenti. 
other  judicial  proceeding  of  the  Supreme  Court  or  a  Judge  thereof  1^'^^^ 
in  any  jurisdiction  may  be  given  by  the  production  of  a  copy  CoSn?"* 
thereof  certified  under  the  hand  of  the  proper  officer  of  such  is  vic  No.  le. 
Court  in  such  jurisdiction.  **  ^' 

(2)  The  proper  officer  within  the  meaning  of  this 
section — 
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8.  20.  {a)  in  the  equitable  jurisdiction  of  such  Court  is  the  master  or 

deputy  registrar  in  equity  ; 

{b)  in  the  bankruptcy  jurisdiction  of  such  Court  is  the  regis- 
trar or  chief  clerk  in  bankruptcy  ; 

{c)  in  the  matrimonial  causes  jurisdiction  of  such  Court  is  the 
registrar  or  deputy  registrar  in  divorce  ; 

(d)  in  the  probate  jurisdiction  of  such  Court  is  the  registrar  or 
deputy  registrar  of  probates  ;  and 

{e)  in  every  other  case  is  the  prothonotary  or  chief  clerk  of 
such  Court. 

This  section  has  been  extended  to  the  more  recently  created  jurisdictions  of  the 
G)urt,  and  some  consequential  alterations  have  been  made,  and  the  phra8eolop[y  of 
this  and  the  next  section  has  been  made  more  uniform. — {Commissioner's  Note.) 

BritiA,  21.  Evidence  of — 

S^S^a  alJiris.  (a)  any  judgment,  decree,  rule,  order,  or  other  judicial  pro- 

le  Vic.  No.  14,        •  ceeding  of  any  Court  of  justice  out  of  New  South  Wales  ; 

or 

(b)  any  affidavit,  pleading,  or  other  legal  document  filed  or 

deposited  in  any  such  Court, 

may  be  given  by  the  production  of  a  copy  thereof — 

(c)  proved  to  be  an  examined  copy  thereof  ;  or 

(d)  sealed  with  the  seal  of  such  Court ;  or 

(e)  signed  by  a  Judge  of  such  Court,  with  a  statement  in 

writing  attached  by  him  to  his  signature  on  such  copy 
that  such  Court  has  no  seal,  and  without  any  proof  of  his 
judicial  character  or  of  the  truth  of  such  statement. 

See  E.  S.  dr  A.  Bank  v.  Brown,  (1897)  14  W.N.  49,  where  what  purjported  to  be 
a  copy  of  an  order  of  the  Supreme  Court  of  Judicature  in  England  was  refused  admis- 
sion. A  document  must  purport  to  be  sealed  with  the  seal  of  the  Court  before  it  can 
be  admitted. 

The  Court  will  not  recognise  any  Probate  or  Letters  of  Administration  except 
those  issued  by  themselves :  Amott  v.  Chapman,  (1884)  5  N.S.W.R.  Eq.  66. 

The  Insolvency  Court  being  a  Court  of  Record,  it  was  held,  in  the  case  of  Reg.  v. 
Goldberg,  (1887)  8  N.S.W.R.  504,  not  necessary  for  the  Chief  Commissioner  to  sign 
the  order  absolute  for  sequestration ;  the  paper  purporting  to  be  the  order  absolute 
was  held  to  be  a  proper  record  of  such  order. 

Proceedings  in  22.  («)  Any  petition  or  copy  of  a  petition  in  bankruptcy  ;  or 

bankruptcy.  ,_ 

61  Vic.  No.  19,  W     ^^y  order  or  certificate  or  copy  of  an  order  or  cer- 

».  146.  '  tificate  made  by  any  Court  having  jurisdiction  in 

bankruptcy ;  or 

(c)  any  instrument  or  copy  of  an  instrument,  affidavit, 

or  document  made  or  used  in  the  course  of  any 
bankruptcy  proceeding,  or  other  proceedings  had 
under   the  Bankruptcy  Act    1887,  or  any  Act 
amending  the  same, 
shall  be  admissible  in  evidence  if  it  is 

(d)  sealed  with  the  seal  of  any  Court  having  jurisdiction 

in  bankruptcy ;  or 

(e)  signed  by  any  Judge  thereof  ;  or 

(/)  certified  under  the  hand  of  any  Registrar  thereof. 
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28.  (1)  Where  it  is  necessary  to  prove  any  of  the  following       8«  28. 
facts —  «     .  . 

(a)  the  conviction  or  acquittal  before  or  by  any  Court  or  *3S  hSdS** 
Judge  or  justice  of  any  person  charged  with  any  offence  ;  proceedings. 

Qj.  16  Vic  No.  14, 

{b)  that  any  person  was  sentenced  to  any  punishment  or  22  vic  No.  7, 
pecuniary  fine  by  any  Court  or  Judge  or  justice  ;  or         ^  vil* n©  17 

(c)  that  any  person  was  ordered  by  any  Court  or  Judge  or ««.  sss.  sso,  4^ 

justice  to  pay  any  sum  of  money  ;  or 

(d)  the  pendency  or  existence  at  any  time  before  any  Court, 

Judge,  justice,  or  other  official  person,  of  any  suit,  action, 
trial,  proceeding,  inquiry,  charge,  or  matter,  civil  or 
criminal, 

evidence  of  such  fact  may  be  given  by  the  production  of  a  cer- 
tificate under  the  hand  of — 

(/)  any  such  Judge  or  justice  or  official  person  ;  or 

(/)  the  derk  of  such  Court ;  or 

{g)  the  officer  having  ordinarily  the  custody  of  the  records,  or 
documents,  or  proceedings,  or  minutes  of  such  Court  or 
Judge  or  justice  ;  or 

(A)  the  officer  having  ordinarily  the  custody  of  the  records 
of  a  Court  of  Quarter  Sessions,  in  the  case  of  any  convic- 
tion which  has  been  transmitted  by  any  justices  to  such 
Court ;  or 

(t)  the  deputy  of  such  clerk  or  officer, 

showing  such  fact,  or  purporting  to  contain  the  substance,  omit- 
ting the  formal  parts,  of  the  record,  indictment,  conviction, 
acquittal,  sentence,  or  order,  or  of  the  proceeding,  inquiry,  charge, 
or  matter  in  question. 

Provided  that  the  time  and  place  of  such  conviction,  acquit- 
tal, sentence,  or  order,  or  of  such  suit,  action,  trial,  proceeding, 
inquiry,  charge,  or  matter  are  stated  in  such  certificate,  with  the 
title  of  such  Court  or  the  name  of  the  Judge  or  justice  or  official 
person  before  or  by  whom  it  was  had,  or  passed,  or  made,  or  pend- 
ing, or  existing. 

(2)  During  the  sitting  of  any  Circuit  Court,  the 
Judge's  associate,  or  other  officer  there  acting  as  clerk  of  assize, 
shall,  in  respect  of  all  proceedings  at  such  sitting,  be  deemed  for 
the  purposes  of  this  section  to  be  the  officer  having  ordinarily  the 
custody  of  the  records  of  such  Court. 

(3)  Any  such  certificate,  stating  that  the  person  sign- 
ing the  same  has  ordinarily  the  custody  of  the  records,  or  docu- 
ments, or  proceedings,  or  minutes  referred  to  therein,  shall  be 
evidence  of  that  fact. 

(4)  Any  such  certificate  showing  such  conviction, 
acquittal,  sentence,  or  order  shall  also  be  evidence  of  the  particular 
offence  or  matter  in  respect  of  which  the  same  was  had,  or  passed, 
or  made,  if  stated  in  such  certificate. 

(5)  Any  such  certificate  showing  the  pendency  or 
existence  of  any  such  suit,  action,   trial,  proceeding,  inquiry,         ^ 
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Presumption  as 
to  summary 
coavictions. 

46  Vic.  No  17, 
s.  358. 


Signatures  of 
judges  and 
otiicers  of 
Supreme 
Court. 

13  Vic.  No.  16, 
s.  3. 


Justices  of  the 
peace. 

17  Vic.  No.  39, 
s.  12. 


charge,  or  matter  shall  also  be  evidence  of  the  particular  nature 
and  occasion  or  ground  and  cause  thereof,  if  stated  in  such  cer- 
tificate. 

(6)  Any  such  certificate  purporting  to  contain  the 
substance,  omitting  the  formal  parts,  of  any  record,  indictment, 
conviction,  acquittal,  sentence,  or  order,  or  of  any  proceeding, 
inquiry,  charge,  or  matter  as  aforesaid,  shall  also  be  evidence  of 
the  matters  stated  in  such  certificate. 

(7)  Every  summary  conviction  shall  be  presumed  not 
to  have  been  appealed  from  until  the  contrary  is  shown. 

'^  Pendency  «  »  «  of  any  suit,  action,  trial,  etc.— For  what  is  sufficient 
evidence  in  a  perjury  case  of  pendency  of  a  proceeding  see  Reg.  v.  Cohen,  (1864)  3 
S.C.R.  348 ;  see  also  Reg.  v.  Shanlank,  (1869)  8  S.C.R.  301 ;  and  Reg.  v.  Du/yer, 
(1872)  10  S.C.R.  12,  where  it  was  held  that  in  a  perjury  trial  pendency  of  a  charge 
may  be  shown  by  parol  evidence. 

In  an  information  for  perjury  committed  on  a  trial  at  the  Circuit  Court  at  Goul- 
burn,  a  certificate  of  the  information  and  trial  by  *  D.  B.  H.  Prothonotary  of  the 
Supreme  Court  of  New  South  Wales,  the  officer  having  ordinarily  the  custody  of  the 
records,  etc.,  in  the  said  Supreme  Court,*  was  held  not  to  be  sufficient  evidence  of  the 
trial  of  such  information  at  the  Circuit  Court  of  Goulburn,  because  it  did  not  appear 
on  the  face  of  the  certificate  that  D.  B.  H.  was  the  officer  having  the  custody  of  the 
records  of  the  Circuit  Court.  The  defect  in  this  certificate  might  have  been  cured  by 
proof  that  D.  B.  H.  was  the  officer  having  the  custody  of  such  records  :  Reg,  v.  West , 
(1863)  2  S.C.R.  69. 

24.  Judicial  notice  shall  be  taken  of  the  signature  of — 

(a)  any  Judge  of  the  Supreme  Court ;  or 

(b)  the  prothonotary  or  chief  clerk  of  such  Court ;  or 

(c)  the  master  or  deputy  registrar  in  equity  ;  or 

(d)  the  registrar  or  chief  clerk  in  bankruptcy  ;  or 

(e)  the  registrar  or  deputy  registrar  in  divorce  ;  or 
(/)  the  registrar  or  deputy  registrar  of  probates  : 

Provided  such  signature  purports  to  be  attached  or  appended  to 
any  decree,  order,  certificate,  or  other  judicial  or  official  document. 
The  provisions  of  13  Vic.  No.  16,  s.  3,  are  in  this  section  extended  to  every  juris- 
diction of  the  Court,  and  the  respective  registrars  and  deputy-registrars  have  been 
taken  to  stand  in  positions  corresponding  to  those  of  the  prothonotary  and  chief 
clerk. — [Commissioner's  Note.) 

25.  The  words  "  justice  of  the  peace  "  or  the  letters  "  J. P.'* 
after  the  signature  to  any  magisterial  act  shall  be  evidence  that  the 
person  whose  signature  it  purports  to  be  is  in  fact  a  justice  of  the 
peace. 


Letters  patent 

and  Crown 

grants. 

11  Vic.  No.  38, 

preamble  and 
s.  1. 


(«) 


W 


26.  (1)  Every  entry  or  copy — 


kept  as  of  record  or  for  public  or  official  purposes  in  the 
office  of  the  Colonial  Secretary  or  of  the  Registrar- 
General  ;  and 


purporting  to  be  an  entry  or  copy  of  an}'^  letters  patent  or 
deed  of  grant  from  the  Crown  by  which  any  land  in  New 
South  Wales  has  been  granted  to  any  person  for  any 
estate  or  interest, 
shall,  if  such  letters  patent  or  deed  of  grant  be  not  produced  in 
evidence,  be  deemed  and  taken  to  be  of  the  same  force  and  effect 
as  the  original  letters  patent  or  deed  of  grant  under  the  seal  of  the 
Colony  duly  recorded  and  sig^ned  by  the  (jrovernor. 
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(2)  A  copy  of  any  such  entry  or  copy,  certified  under       8.  26. 
the  hand  of  the  Colonial  Secretary  or  the  Registrar-General,  shall 

have  the  same  force  and  effect  for  the  purposes  of  evidence  to  all 
intents  and  purposes  whatsoever  as  if  the  original  letters  patent  or 
deed  of  grant  had  been  produced  in  evidence. 

(3)  For  every  such  certified  copy,  a  fee  at  the  rate  of  ^J^bii^2»d^' 
one  shilling  and  threepence  for  every  folio  of  seventy  two  words  ••  *• 

shall  be  charged  previously  to  the  delivery  of  the  same. 

(1)  The  wording  in  (6)  departs  a  little  from  that  of  the  original  section,  and 
follows  that  of  the  preamble,  which  seems  to  mean  the  same  but  is  more  specific  and 
clear.  No  attempt  has  been  made  to  decide  whether  "  letters  patent  *  means  only 
letters  referring  to  land. 

(2)  The  words  '  upon  proof  made  that  such  certificate  has  been  signed  '  &c., 
have  been  omitted,  it  appearing  clear  that  a  certified  copy  of  an  entry  or  copy  of 
letters  patent,  or  a  deed  of  grant  is  a  certified  copy  of  a  *  document  *  or  *  entry  in  a 
register  or  other  book  *  in  sec.  2  of  13  Vic.  No.  l6.—{Commtsswnfr's  Note). 

27.  Where  by  any  Act,  power  to  make  by-laws  or  regula-  ByUws and 
tions  is  conferred  upon  any  person  or  body,  any  printed  paper  ««^ti<»«- 
purporting  to  be  such  by-laws  or  regulations,  and  to  be  printed  by  ^472!*  ^^'  ^^' 
the  Government  Printer,  shall  in  any  criminal  proceeding  be 
evidence — 

(a)  that  by-laws  or  regulations  in  the  words  printed  in  such 
paper  were  duly  made  by  such  person  or  body ;  and 

(b)  that  such  by-laws  or  regulations  have  been  approved  of  or 

confirmed  by   the  Governor,  if  they  appear  by  such 
paper  to  have  been  so  approved  of  or  confirmed. 

This  has  reluctantly  been  limited  to  criminal  proceedings,  because  the  Act  fipm 
which  it  is  taken  was  purely  a  Criminal  Law  Amendment  Act.  The  same  remark 
applies  to  clauses  41  (1)  and  48. — (Commissioner's  Note.) 

This  section  is  repealed  and  re-enacted  by  the  Crimes  Act  1900. 

28.  (1)  Secondary  evidence  of  any  deed  registered  in  the  Registered 
office  of  the  Registrar-General  under  the  provisions  of  any  Act  ^£^^'3*!SX' 
may  be  given  by  the  production  of —  7  Vic.  No.  le, 

(a)  the  certified  copy  of  such  deed  filed  in  such  office,  if  pro-  "•  ^^'  ^'  ^' 
duced  by  the  Registrar-General  or  deputy  registrar,  or 

any  clerk  in  such  office  appointed  by  the  Registrar- 
General  for  that  purpose  ;  or 

(b)  an  office  copy  of  such  certified  copy,  if  reasonable  notice  in 

writing  has  been  given  to  the  adverse  party  by  the  party 

producing  the  same. 

(2)  Evidence  of  the  contents  of  any  memorial  of  a  deed 

so   registered  in   such  office   may   be  given  by  the  production 

of  an  office  copy  of  such  memorial,  if  such  notice  as  aforesaid 

has  been  given. 

(b)  •  or  his  attorney  '  has  been  omitted  as  superfluous. — [Commissioner's  Note,) 
A  bare  memorial  of  lease  and  release  in  the  form  prescribed  by  6  Geo.  IV,  No.  22. 
(an  old  Registration  Act  now  repealed)  is  not  evidence  of  the  contents  of  the  original 
deed,  nor  does  it  amount  to  an  admission  of  the  contents  of  the  deed  by  the  person 
who  executed  it :  Stephen  v.  Roberts,  (1890)  11  N.S.W.R.  Eq.  127. 

29.  (1)  The  probate  of  any  will  or  letters  of  administration  Probatcand 
with  the  will  annexed  shall  be  evidence  of  the  due  execution  of  letters  of     ^ 
such  will  upon  all  questions  concerning  real  estate  in  the  same  ^^'^  ^g  24 
manner  and  to  the  same  extent  as  heretofore  concerning  personal  54  vic  no.  25. 
estate.  «•  ^»  21. 
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S.  29.  (2)  The  copy  attached  or  annexed  to  such  probate  or 

letters  of  administration,  purporting  to  be  a  copy  of  such  will, 
shall  be  evidence  of  the  contents  of  such  will. 

(3)  Where  any  will  has  been  registered  in  the  office  of 
the  Registrar-General  under  the  provisions  of  any  Act,  the  certified 
copy  of  such  will  filed  in  such  office,  if  produced  by  the  Registrar- 
General  or  deputy  registrar,  or  any  clerk  in  such  office  appointed 
by  the  Registrar-General  for  that  purpose,  shall  be  secondary 
evidence  of  the  contents  of  such  will. 

(4)  The  probate  of  any  will  or  letters  of  administration 
shall  be  evidence  of  the  death  and  the  date  of  the  death  of  the 
testator  or  intestate. 

(5)  In  this  section,  the  expression  "  probate  of  any  will 
or  letters  of  administration  "  includes — 

(a)  an  exemplification  of  probate  or  of  letters  of  administra- 
tion ;  and 

(J?)  any  document  accepted  as  sufficient  in  lieu  of  such  exem- 
plification by  the  Supreme  Court  in  its  probate  jurisdic- 
tion, or  by  the  Probate  Judge  under  any  law  for  the  time 
being ;  and 

{c)  an  order  to  collect  granted  to  the  curator  of  intestate 
estates. 

The  Court  will  not  recognise  any  Probate  or  Letters  of  Administration  except 
those  issued  by  themselves  :  Arnott  v.  Chapman,  (1884)  5  N.S.W.R.  Eq.  66. 

Births,  mar-  *         80.  ( 1)  (flf)  A  copy  of  a  register,  or  of  an  entry  in  a  register, 

dlTa^'.*"**  certified  under  the  hand  of  the  Registrar-General  or  any 

19  Vic.  No.  30,  deputy  or  district  registrar  ;  or 

19  Vic  No  34  ^*)  ^  certificate  under  the  hand  of  such  Registrar- General  or 

ss.  io/i9.      '  deputy  or  district  registrar,  and  sealed  or  stamped  with 

65  Vic.  No.  6,  the  seal  or  stamp  of  his  office, 

relating  to  any  birth,  marriage,  or  death  ;  shall  be  evidence — 

(c)  of  the  fact  of  such  birth,  marriage,  or  death  ;  and 

(d)  of  the  particulars  contained  in  such  copy  or  certificate 

respecting  such  birth,  marriage  or  death  ;  and 

(e)  in  the  case  of  a  marriage,  that  it  has  been  duly  celebrated. 
Ibid:  s:  95  (2)  A  certificate  of  the  birth,  marriage,  or  death  of  any 

person  in  any  part  of  the  British  dominions  other  than  New  South 
Wales,  if  it  purport  to  be  issued  by  the  officer  authorised  by  the  law 
in  that  behalf  of  such  part  of  the  said  dominions,  shall  be  evidence 
of  the  matters  stated  in  such  certificate,  without  proof  of  the  seal 
or  stamp  or  signature,  or  of  the  official  character  of  the  person 
appearing  to  have  signed  the  same. 

Lost  and  dPs-  (3)  A  Certificate   under  the  hand  of  the   Registrar- 

iroyed  rcRisters  General  that  any  original  register  of  births,  marriages,  or  deaths 
s.^io!*^'  ^°*  ^'   ^or  any  specified  period  and  for  any  particular  district  is  lost  or 
destroyed  shall  be  conclusive  evidence  of  that  fact. 

The  proviso  to  s.  19  of  19  Vic.  No.  34  has  been  treated  as  beuig  impliedly  repealed 
by  55  Vic.  No.  5,  s.  8.  In  other  respects  this  section  blends  four  sections  and  tries  to 
correct  their  overlappings  and  inconsistencies. — {Commissioner's  Note.) 

See  now  the  (Commonwealth)  State  Laws  and  Records  Recognition  Act,  1901 
(pjst). 
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In  a  case  of  bigamy,  in  order  to  prove  a  marriage  in  Queensland,  a  copy  of  the  8*  80. 
marriage  certificate,  under  the  hand  of  the  Registrar-General  of  Queensland,  was  on 
proof  of  his  signature,  held  to  be  rightly  admitted  :  Reg.  v.  Davis,  (1880)  1  N.S.W.R. 
110.  But  in  Reg,  v.  Hanlon,  (1893)  14  N.S.W.R.  312 ;  10  W.N.  35,  a  Queenslnad 
certificate  of  birth  purporting  to  be  issued  by  a  District  Registrar,  but  not  stating  on 
its  face  that  it  was  isRued  by  a  person  authorised  by  the  law  of  Queensland  to  issue 
such  certificates,  was  held  not  to  be  admissible  in  evidence  under  s.  9  of  66  Vic.  No.  6, 
unless  it  was  proved  that  by  the  law  of  Queensland  a  District  Registrar  was  a  person 
authorised  to  issue  such  certificates. 

See  also  on  this  point  Semmens  v.  SemmenSf  (1892)  9  W.N.  42.  ^ 

31.  On  the  prosecution  of  a  person  for  bigamy,  the  ^rst  Bigamy, 
marriage  shall  not  be  proved  by  the  evidence  of  the  wife  or  hus-  ^^j^-  ^^^-  ^^' 
band  of  such  marriage  alone. 

Repealed  and  re-enacted  by  the  Crimes  Act  1900. 

82.  (1)  Evidence  of  the  incorporation  or  registration  of  any  companies, 
trading  society  or  company,  whether  foreign  or  otherwise,  may  be  jJ^SSSuilJr.  &c 
given  by  proof  that  such  society  or  company  carried  on  business  ^  vic.  No.  6, 
within  New  South  Wales  or  elsewhere,  as  the  case  may  be,  under  a  »■  i<>- 
certain  name  or  style. 

(2)  Any  copy  of  or  extract  from  any  document  kept  ^*^^'  ^^'  ^^ 
and  registered  at  any  office  for  the  registration  of  joint  stock  ** 
companies  in  England,  Scotland,  or  Ireland,  or  in  any  of  the  Aus- 
tralasian Colonies,  certified  under  the  hand  of  the  registrar  or  an 
assistant  registrar,  shall  be  evidence  of  equal  validity  with  the 
original  document. 

See  also  the  (Commonwealth)  State  Laws  and  Records  Recognition  Act,  1901 
{post), 

"  Australian  *  has  been  altered  to  *  Australasian  * — {Commissioner's  Note,) 

88.  When  any  ship  or  vessel  has  been  arrested  under  any  ship's  artides 
process  issuing  out  of  the  Vice-Admiralty  Court,  a  copy  proved  to  *°*^  ««>«*«• 

K^  ^  4-.,,^  ^ \.(  *  '^'^    ^  11  Vic.  No.  46, 

be  a  true  copy  of —  s.  s. 

(fl)  the  ship's  articles  of  such  ship  or  vessel  and  the  sig^natures 

thereto ;  or  of 
(b)  the  register  of  such  ship  or  vessel      "^ 
shall  be  evidence  in  any  legal  proceeding  of  the  contents  of  such 
articles  and  the  signatures  thereto,  or  of  such  register,  as  the  case 
may  be. 

This  has  been  treated  as  applicable  to  all  Courts. — {Commissioner's  Note,) 

81.  When  any  writing  has  been  copied  by  means  of  any  Machine  copies. 
machine  or  press  which  produces  a  fac-simile  impression  or  copy  of  ^^^^-  ^°-  ^' 
such  writing,  such  impression  or  copy  shall,  upon  proof  to  the  sat- 
isfaction of  the  Court  that  the  same  was  taken  or  made  from  the 
original  writing  by  means  of  such  machine  or  press  as  aforesaid, 
be  evidence  of  such  writing  without  any  proof  that  such  impres- 
sion or  copy  was  compared  with  the  said  original,  and  without  any 
notice  to  produce  such  original. 

3S.  It  shall  not  be  necessary  to  prove  by  the  attesting  Attesting 
witness  any  instrument  to  the  validity  of  which  attestation  is  not  ^^<^5. 
requisite.     Such   instrument   may   be   proved   by   admission   or  ^il**^"  ^^^  ^^' 
otherwise  as  if  there  had  been  no  attesting  witness  thereto.  22  vic.  x\o.  7, 

Where  attestation  is  necessary  to  the  validity  of  an  instrument,  the  witness  must  ^q  yj^  >^.^  ^^ 
be  called,  or  his  absence  accounted  for,  and  his  signature  proved  :  Bowman  v.  Hodgson,  s.  360.  " 
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B.  85*        ^'^*  1  P.  &  M.  362 ;  unless  the  instrument  proves  itself  by  age  and  proper  custody 
as  to  which,  see  Roscoe's  N.P.  Evid.,  16th  ed.,  pp.  131  et  seq.,  and  Mytton  v.  Thombttrv, 
29  L.J.  M.C.  109,  Q.B. 

As  to  who  is  an  attesting  witness,  see  the  observations  of  Erie,  C.  J.,  in  Deffdl  v. 
White,  L.R.  2  C.P.  144. 

The  instruments  to  the  validity  of  which  attestation  is  requisite,  may  be  divided 
into  two  classes ;  first,  instruments  which  the  parties  themselves,  or  those  under  whom 
they  claim  or  act,  have  stipulated  shall  require  one  or  more  attesting  witnesses ;  an<i 
secondly,  instruments  which  require  attestation  under  some  statutory  provision. 

Even  in  these  cases,  the  necessity  for  calling  the  attesting  witness  only  arises 
where  it  is  necessary  to  proi^  the  instrument.  For  the  parties  against  whom  any  of 
these  instruments  requiring  attestation  are  sought  to  be  used,  may  waive  the  necessity 
for  calling  the  attesting  witness,  by  admissions.  Thus,  if  in  the  course  of  the  proceed- 
ings in  the  cause,  the  party  voluntarily  admits  the  execution,  or  if  by  his  pleadings 
he  does  not  require  the  execution  to  be  proved,  there  is  no  necessity  for  calling  the 
attesting  witness.  But  where  proof  has  to  be  given  of  attestation,  the  necessity  for 
calling  the  attesting  witness  cannot  be  avoided  by  putting  the  party  to  the  deed,  and 
against  whom  it  is  sought  to  be  used,  into  the  witness  box,  and  extracting  an  admission 
of  the  execution  from  him  :  Whyman  v.  Garth,  8  Exch.  803. 

Comparison  of  36.  Where  any  writing  or  signature  is  in  dispute,  the  same 

tnung,  ^^y  ^  compared  with  any  other  writing  or  signature,  proved  to 

20  Vic.  No.  31,  the  satisfaction  of  the  Court  to  be  genuine ;  and  such  last-men- 
s-15.  tioned  writing  or  signature,  together  with  the  evidence  of  wit- 

22^vic.  No.  7,    nesses  respecting  the  same  shall  be  evidence  of  the  genuineness  or 
46  Vic.  No.  17,  otherwise  of  the  writing  or  signature  in  dispute. 

•*  ®^'  This  section  allows  documents  proved  to  be  genuine  but  not  relevant  to  the  issue, 

to  be  put  in  for  the  purpose  of  comparison  :  Birch  v.  Ridgway,  1  F.  &  F.  270 ;  Cressvoell 
V.  Jackson,  2  F.  &  F.  24.  Semble  m  an  action  by  indorsee  against  acceptor  of  a  bill  of 
exchange,  where  acceptor  denies  the  indorsement  of  the  drawer,  such  indorsement 
may  be  proved  under  this  section  by  comparison  with  the  signature  of  the  drawer 
upon  the  bill,  which  the  acceptor  is  estopped  from  denying. 

If  the  genuineness  of  the  document  sought  to  be  put  in  is  disputed,  a  collateral 
question  is  raised  wliich  must  first  be  decided  :  Cooper  v.  Dawson,  1  F.  &  F.  550 ;  like 
aU  other  collateral  issues  by  the  judge  :  Bartlett  v.  Smith,  11  M.  &  W.  483 ;  Boyle  v. 
Wiseman,  24  L.J.  Ex.  284. 

For  the  pui*pose  of  comparison  under  this  section,  the  disputed  writing  must  be 
produced  in  Court ;  and  this  section  does  not  therefore  apply  to  documents  which  are 
not  produced,  and  of  which  it  is  sought  to  give  secondary  evidence  :  Arbon  v.  FusseU, 
3  F.  &  F.  152,  cor.  WUde,^. 

Where  the  question  is  as  to  the  handwriting  of  a  witness,  and  the  witness  in 
cross-examination  was  induced  to  write  on  a  piece  of  paper,  this  writing  may  be  used 
for  comparison  under  the  section  :  Cobbett  v.  Kilminsier,  4  F.  &  F.  490.  It  may,  of 
course,  be  a  question  how  far  writing  so  obtained  is  a  fair  test  of  the  ordinary  hand- 
writing of  the  witness. 

Dcpodtions  on  87.  Depositions  taken  on  the  preliminary  or  other  investi- 

Sm^f  on     gation  of  any  charge  of  felony  or  misdemeanour  may  be  read  as 
iSotto  evidence  on  the  tri^  of  the  accused  for  any  other  offence  although 

*"**     '  of  a  higher  or  different  nature,  if  thev  would  be  admissible  on  his 

trial  for  the  offence  in  respect  of  whicn  they  were  taken  ;  and  such 
depositions  may  be  proved  in  the  same  manner  as  if  the  accused 
were  on  trial  for  that  offence. 

Repealed  and  re-enacted  by  Crimes  Act  1900. 

ConfcMions,  &c;  88.  (1)  No  confession,  admission,  or  statement  shall  be 

22  Vic  No.  7,    received  in  evidence  against  an  accused  person  in  any  criminal 
'*  ^h.    .r         proceeding  if  it  has  been  induced — 

46  Vic  No  17,    '^         •    \    , 

s  357.  (a)  by  any  untrue  representation  made  to  him  ;  or 

(b)  by  any  threat  or  promise  held  out  to  him  by  the  prose- 
cutor or  some  person  in  authority. 


Ibid,  s.  362. 
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(2)  Every  confession,  admission,  or  statement  made       8.  88. 
after  any  such  representation  or  threat  or  promise  shall  be  deemed 

to  have  been  induced  thereby  unless  the  contrary  be  shown. 

(3)  Provided  that  no  confession,  admission,  or  state- 
ment by  the  accused  shall  be  rejected  by  reason  of  his  having  been 
told  by  a  person  in  authorit}''  that  whatever  he  should  say  might  be 
given  in  evidence  for  or  against  him. 

Repealed  and  re-enacted  by  the  Crimes  Act  1900. 

89.  No  criminating  statement  by  the  accused,  offered  in  Criminating 
evidence  in  any  criminal  proceeding,  if  the  same  was  made  volun-  Si£^*° '  ^ 
tarily,  and  before  any  charge  of  felony  or  misdemeanour  preferred  46  vic  No.  17, 
against  him,  shall  be  rejected  because  of  the  statement  having ''•^^• 
been  on  oath. 

Repealed  and  re-enacted  by  Crimes  Act  1900. 

M.  (1)  Every  declaration  by  a  person  since  deceased  shall  ^ymg 

,  ,      .      .-\  ^  .  y.  .  •'.      .^    ,  j»  •  declarations. 

be  admissible  in  evidence  in  any  criminal  proceeding  in  any  case  j^^ 
where  a  dying  declaration  is  now  admissible,  if  the  declarant  was 
at  the  time  aware  of  his  danger,  and  on  the  whole  believed  that  he 
would  shortly  die,  although  he  entertained  some  degree  of  hope. 

(2)  No  such  declaration,  if  otherwise  admissible  as  a 
dying  declaration,  shall  be  excluded  because  of  its  having  been  or 
purporting  to  be  on  oath. 

Repealed  and  re-enacted  by  the  Crimes  Act  1900. 

41.  (1)  Every  witness  examined  in  any  criminal  proceeding  witnesses  of 
as  to  character,  whether  of  the  accused  or  of  any  other  person,  /^sl^'ais. 
may  give  evidence,  not  only  as  to  the  general  repute  of  such  person, 

but  also  as  to  the  witness's  own  knowledge  of  his  habits,  disposition, 
and  conduct. 

(2)  But  no  witness  in  any  such  proceeding  shall  be 
allowed  to  state  that  he  would  not  believe  another  on  his  oath. 

(3)  Evidence  to  the  character  of  the  accused  shall  in  all 
cases  be  received  and  dealt  with  as  evidence  on  the  question  of  his 
guilt. 

See  Commissioner's  note  to  s.  27. 

Repealed  and  re-enacted  by  the  Crimes  Act  1900. 

42.  The  plaintiff  in  an  action  for  breach  of  promise  oi^^^ 
marriage  shall  not  recover  a  verdict  unless  his  or  her  testimony  is  p^se  of 
corroborated  by  some  other  material  evidence  in  support  of  such  "**"^««- 

^^^^•^  40  Vic  No.  8, 

promise.  s.  1. 

48.  When  any  document  is  received  in  evidence  by  virtue  of  Jnpounding 

i>Ai^^  ,..1  t  "^  ,  documents. 

this  Act,  the  Court  admitting  the  same  may,  on  the  request  of  any  13  Vic.  No.  le, 
party  against  whom  the  same  has  been  so  received,  direct  that  the  **  ^' 
same  shall  be  impounded  and  be  kept  in  the  custody  of  some  officer  i^ii!*^'   °*^^' 
of  the  Court  or  other  proper  person  for  such  period  and  subject  to 
such  conditions  as  such  Court  thinks  fit. 

At  present  the  power  of  impounding  is  expressly  given  as  to  documents  admitted 
by  virtue  of  the  Acts  in  the  margin.  It  is  now  applied  to  this  Act.  It  is  not  thought 
that  this  is  any  real  extension  of  the  law ;  it  certainly  is  not  of  the  practice.~(C(wi- 
missioner*s  Note,) 
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a  M.  PART  IV. 

Bankers*  Books. 
S^Si'^books.  "■  Subject  to  the  provisions  of  this  part  of  this  Act,  a  copy 

65  v^No.  4^  ^^  ^^y  entry  in  a  bankers*  book  shall  be  evidence  of  such  entry, 
t.  8.         ■  '    and  of  the  matters,  transactions,  and  accounts  therein  recorded. 

On  an  inquiry  before  the  Land  Board  as  to  whether  a  selector  had  made  a  false 
declaration  when  he  said  that  he  had  taken  up  the  land  solely  for  his  own  benefit,  a 
copy  of  the  bank  account  of  G.,  the  owner  of  the  station  (known  as " The  Mole*)  on 
which  the  selection  was  made,  was  admitted  in  evidence.  In  it  there  was  an  entry  to 
the  eflfect  that  G.  had  drawn  a  cheque  for  £106,  being  the  exact  amount  paid  as  a 
deposit  on  the  selection  just  about  the  time  the  application  was  made,  the  payee  being 
"Mole  Selection*  Heldf  that  the  copy  of  the  account  was  wrongly  admitted  in 
evidence  :  Hart  v.  The  Minister  for  Lands,  (1901)  1  S.R.  133 ;  IS  W.N.  132. 

b^riLSrJi^'^*'  '^'  (^)  ^  ^^Py  ^^  ^^  entr>'  in  a  bankers'  book  shall  not  be 

book.  received  in  evidence  under  this  part  of  this  Act,  unless  it  be  first 

Ibid.  %.  4.        proved — 

(a)  that  the  book  was,  at  the  time  of  the  making  of  the  entry, 
one  of  the  ordinary  books  of  the  bank  ;  and 

(b)  that  the  entry  was  made  in  the  usual  and  ordinary  course 

of  business ;  and 

(c)  that  the  book  is  in  the  custody  or  control  of  the  bauik. 

(2)  Such  proof  may  be  given  by  a  partner  or  officer  of 
the  bank,  and  may  be  given  either  orally  or  by  affidavit. 

verificatiofi d  fg.  (J)  \  copy  of  an  entry  in  a  bankers'  book  shall  not  be 

ibid'.s.  6.  received  in  evidence  under  this  part  of  this  Act  unless  it  be  further 

proved  that  the  copy  has  been  examined  with  the  original  entry 

and  is  correct. 

(2)  Such  proof  shall  be  given  by  some  person  who  has 

examined  the  copy  with  the  original  entry,  and  may  be  given 

either  orally  or  by  affidavit. 

iiJSSwc]?^  *''•  ^^y  affidavit  to  be  used  under  the  provisions  of  this 

evidence.  part  of  this  Act  shall  be  admissible  in  evidence  if  it  purport  to  be 

Ibid,  s.  6.  sworn  before  a  commissioner  or  other  person  authorised  to.  take 

affidavits. 

Criminal  48.  In  axxv  criminal  proceeding  in  which  it  is  necessary  to 

proceedings.  -r  i-  o  y 

46  Vic  No.  17,  prove— 

»•  ^^-  (a)  the  state  of  an  account  in  the  books  of  a  banking  corpora- 

tion or  company ;  or 
(b)  that  any  person  had  not  an  account  or  any  funds  to  his 
credit  in  such  ^j00kSy 
it  shall  not  be  necessary  to  produce  any  such  book,  but  evidence  of 
the  state  of  such  account,  or  that  no  such  account  or  funds  existed, 
may  be  given  by  any  officer   or  clerk  of  such  corporation  or  com- 
pany who  has  examined  such  books. 
See  Gjmmissioner's  Note  to  s.  27. 
Repealed  and  re-enacted  by  the  Crimes  Act  1900. 

£5rkei?&c^.''^  *••  ^  banker,  or  officer  of  a  bank,  shall  not,  in  any  legal 

not  coiIipcibUe  proceeding  to  which  the  bank  is  not  a  party,  be  compellable — 
to^producc  ^^^  ^^  produce  any  banker's  book,  the  contents  of  which  can 

66  Vic.  No.  4,  be  proved  under  this  part  of  this  Act ;  or 

s.  7. 
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(d)  to  appear  as  a  witness  to  prove  the  matters,  transactions,       8.  W. 
and  accounts  therein  recorded, 

unless  by  order  of  a  Judge  of  the  Supreme  Court  made  for  special 
cause. 

80.  (1)  On  the  application  of  any  party  to  a  legal  proceed-  J^^^^?b<^i^ 
ing,  the  Court  or  a  Judge  of  the  Supreme  Court  may  order  that  55°v["j;o.  4/ 
such  party  be  at  liberty  to  inspect  and  take  copies  of  any  entries  in  s.  s.    * 

a  banker's  book  relating  to  the  matters  in  question  in  such  pro- 
ceeding. 

(2)  An  order  under  this  section  may  be  made  either 
with  or  without  summoning  the  bank  or  any  other  party,  and 
shall  be  served  on  the  bank  two  clear  days  before  the  same  is  to  be 
obeyed,  unless  the  Court  or  Judge  otherwise  directs. 

The  order  may  apparently  be  made  ex  parte,  but  it  is  better  to  serve  the  person 
whose  account  is  to  be  looked  at :  Arnott  v.  Hayes,  36  Ch.  D.  736. 

81.  (1)    The  costs  of —  Costs. 

(a)  any  application  to  a  Court  or  Judge  under  or  for  the  ^"*'' *"  *** 
purposes  of  this  part  of  this  Act ;  or  of 

(^)  anything  done  or  to  be  done  under  an  order  of  a  Court  or 
Judge  made  under  or  for  the  purposes  of  this  part  of  this 
Act, 
shall  be  in  the  discretion  of  the  Court  or  Judge,  who  may  order  the 
same  or  any  part  thereof  to  be  paid  to  any  party  by  the  bank 
where  the  same  have  been  occasioned  by  any  default  or  delay  on  the 
part  of  the  bank. 

(2)  Any  such  order  against  a  bank  may  be  enforced  as 
if  the  bank  was  a  party  to  the  proceeding. 

82.  The  Chairman  of  a  Court  of  Quarter  Sessions,  or  the  District  Courts, 
Judge  of  a  District  Court  may,  with  respect  to  any  proceedings  in  ^J^  ^  ^ 
any  Court  of  Quarter  Sessions  or  in  any  District  Court,  exercise 

the  powers  of  a  Judge  of  the  Supreme  Court  under  this  part  of  this 
Act. 


PART  V. 
Examination  and  cross-examination  of  witnesses. 

83.  A  party  producing  a  witness  shall  not  be  allowed  to  How  far  a    • 
impeach  his  credit  by  general  evidence^of  bad  character,  but  he  Bj^^LJ^J^ 
may  if  the  witness  in  the  opinion  of  theTS^irt  proves  adverse —      own  wimess. 
(a)  contradict  him  by  other  evidence  ;  or  f^iT^'  ^'^'  ^' 

(J?)  by  leave  of  the  Court  prove  that  he  has  made  at  other  22  vic.  No.  7, 
times  a  statement  inconsistent  with  his  present  testimony;  *'  ^' 
but  before  such  last-mentioned   proof  can  be  given,  the  circum- 
stances of  the  supposed  statement  sufficient   to  designate   the 
particular  occasion  must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement. 

These  provisions  are  intended  to  meet  the  case  of  a  witness  unexpectedly  turning 
round  on  the  party  calling  him ;  and  of  enabling  a  party,  who,  from  the  nature  of  the 
inquiry,  is  obliged  to  call  a  witness,  who  then  unexpectedly  proves  hostile,  to  contra- 
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g.  S8*  ^^^^  ^^^  witness^  if  needful ;  yet  not  so  as  to  pick  and  choose  his  testimony,  discarding 
part,  and  relying  upon  other  part :  per  Campbell,  C.J.,  Faulkner  v.  Brine,  1  F.  &  F. 
254 ;  or  to  enable  a  witness  to  be  put  forward,  who  is,  avowedly,  generally  unworthy 
of  credit. 

The  argument  in  favour  of  the  admissibility  of  such  evidence  was  powerfully  put 
by  Lord  Denman  in  his  judgment  in  the  case  of  Wright  v.  Beckett,  1  M.  &  Rob.  414, 
^5  : — *  If  the  witness  professing  to  be  mine,*  sajrs  his  lordship,  *  has  been  bribed  by 
my  adversary  to  deceive  me, — if,  having  taught  me  to  expect  the  truth  from  him,  he 
is  induced  by  malice  or  corruption  to  turn  round  upon  me  with  a  newly-invented 
falsehood,  which  defeats  my  just  right,  and  throws  discredit  on  all  my  other  witnesses. 
— must  I  be  prevented  from  showing  the  jury  facts  like  these  .'*  Suppose  that  in  some 
dispute  happening  in  the  street,  a  bystander  declares  his  name  to  one  of  the  contending 
parties,  and  his  readiness  to  prove  his  conduct  blameless ;  that  he  attends  the  solicitor, 
and  gives  in  his  deposition  to  the  same  cflfect,  but,  when  sworn  in  open  court,  takes  part 
with  the  adversary.  The  question  then  is,  whether  he  is  to  be  believed,  or  the  other  wit- 
nesses called  by  the  same  party.  Some  one  in  court  happens  to  know  him,  and  whis- 
pers to  the  attorney,  *  He  has  deceived  you  in  every  way ;  he  has  given  you  a  false 
name ;  he  is  the  adversar^s  brother  and  partner  :  moreover,  he  has  been  for  years 
notoriously  infamous  ! '  Or,  suppose  such  a  trial  for  misdemeanour,  as  some  that 
have  lately  revolted  the  public  mind  ;  and  that  some  stranger,  after  voluntarily  offer- 
ing his  testimony  to  a  calumniated  man,  should  unexpectedly  side  with  his  false  accuser. 
If  the  rule  against  discrediting  your  own  witness  must  be  strictly  construed,  these 
deceptions  cannot  be  exposed.  You  will  be  told  that  you  have  called  him;  you 
must  take  him  for  better  and  for  worse,  and  must  be  bound  by  all  his  statements. 
Or,  if  you  are  permitted,  by  reason  of  your  late  discovery  of  these  facts,  to  prove  them 
for  your  own  necessary  protection,  this  must  be,  because  the  rule  cannot  apply  to  a 
case  where  such  facts  are  brought  to  your  knowledge  after  you  have  placed  him  in 
the  witness  box.  The  rule,  therefore,  is  limited  by  that  condition ;  and  you  shall  be 
at  liberty  to  discredit  your  witness  by  such  evidence,  because  you  have  been  deceived 
and  surprised.  Can  any  reason  then  be  assigned,  why,  when  equally  deceived  by 
his  denying  to-day  what  he  asserted  yesterday,  you  should  be  excluded  from  showing 
the  contradiction  into  which,  from  whatever  motive,  he  has  fallen  ?  It  is  clear  that, 
in  civil  cases,  the  exclusion  might  produce  great  injustice,  and  in  criminal  cases  im- 
proper acquittals  and  fraudulent  convictions.* 

It  must  not  be  inferred,  from  the  use  of  tlie  words  "  general  evidence,"  that  a 
party  may  give  particular  evidence  of  bad  character ;  for  such  particular  evidence  as 
to  the  character  of  a  witness  (that  is  to  say,  particular  instances  of  bad  conduct)  is 
not  allowed  to  be  given  by  either  party,  unless  relevant  to  the  issue. 

To  enable  a  party  thus  to  contradict  his  own  witness,  the  witness  must  appear 
not  merely  unfavourable,  but  actually  hostile  :  Greenhough  v.  Eccles,  5  C.B.,  N.S.  786. 
Cockburn,  C.J.,  dubitante ;  Coles  v.  Coles,  L.R.  1  P.  &  D.  70,  per  Wilde,  J.O. 

This  section  does  not  introduce  any  new  rule  of  evidence.  In  three  classes  of 
cases  a  party  was  always  permitted  to  contradict  the  statement  of  a  witness  called  by 
him.  First.  Where  he  is  under  the  necessity  of  calling  a  witness  for  the  purpose  of 
satisfying  the  formal  proof  which  the  law  requires,  he  is  not  precluded  from  calling 
other  witnesses  who  give  contradictory  testimony  (Starkie  on  Evidence,  4th  ed.,  p. 
244) ;  as  where  an  attesting  witness  denied  the  fact  of  his  attestation,  or  the  signature 
of  the  party.  Secondly.  Where  a  witness,  called  to  prove  a  particular  fact,  Joes  not 
deny  that  fact,  but  gives  evidence  (generally  on  cross-examination)  of  other  facts 
material  to  the  same  or  other  issues  in  the  cause,  as  in  the  case  put  by  Tindal,  C}., 
in  delivering  judgment  in  Bradley  v.  Ricardo,  8  Bing.  58 ;  or  where  a  plaintiff,  for 
some  formal  proof,  is  obliged  to  make  a  witness  of  the  defendant's  attorney,  who,  on 
cross-examination,  makes  a  statement  adverse  to  the  plaintiff ;  or  where,  on  the  ques- 
tion of  a  devise  of  real  estate,  a0Pattesting  witness  is  called  to  prove  and  does  prove  the 
execution  of  the  will,  but  entertains  an  adverse  opinion  as  to  the  capacity  of  the  testa- 
tor, as  in  Lowe  v.  Joliffe,  1  W.  Bl.  365.  In  either  of  these  classes  of  cases  it  was  always 
immaterial,  so  far  as  the  right  of  the  party  to  call  contradictory  evidence  was  con- 
cerned, whether  he  knew  beforehand  that  the  witness  would  prove  adverse.  Thirdly, 
Where  a  witness  by  surprise  gives  evidencq^  against  the  party  who  called  him,  that 
party  is  not  precluded  from  proving  his  case  by  other  witnesses;  for  it  would  be 
contrary  to  justice,  that  the  treachery  of  a  witness  should  exclude  a  party  from  estab- 
lishing the  truth  by  aid  of  other  testimony  :  Starkie,  supra. 

Such  contradictions  must,  on  the  general  rules  of  evidence,  be  of  facts  material 
to  the  issue  to  be  tried,  for  as  the  witness  cannot  be  examined  except  as  to  facts  material 
to  the  issue,  by  necessity  he  cannot  be  contradicted  except  on  such  material  facts. 

But  independently  of,  or  in  addition  to  the  contradiction  as  to  facts,  by  other 
evidence,  the  party  may,  "  by  leave  of  the  Court,  prove  that  he  has  made  at  other  times 
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a  statement  inconsistent  with  his  present  testimony."    This  alflo  settles  what  was  before         g.  58. 
a  moot  point,  rather  than  introduces  any  positive  new  rule  of  evidence. 

The  statement  may  be  verbal  or  written  ;  it  n^^  be  material  to  the  issue,  or  (to 
use  the  words  of  the  subsequent  section)  it  must  be  "  relative  to  the  subject  matter  of 
the  cause.* 

A  series  of  letters  may  be  used  for  the  purpose,  though  one  only  be  directly  in- 
consistent :  Jackson  v.  Thomason,  1  B.  &  S.  746 ;  31  L.J.Q.B.  11. 

Where  a  witness  gave  evidence  quite  different  from  the  proof  in  the  brief  which 
had  been  prepared  in  the  usual  way  from  the  previous  statements  of  the  witness  to  the 
attorney,  Bramwell,  B.,  allowed  him  to  be  examined  under  this  section  as  to  his 
previous  oral  statements  to  the  attorney  ;  and  also  allowed  the  attorney  to  be  called 
to  contradict  him :  Amstell  v.  Alexander,  16  L.T.,  N.S.  830.  But  in  a  similar  case 
the  Court  of  Exchequer  said  that  the  section  was  not  meant  to  apply  to  the  loose 
statements  made  by  the  witness  to  the  attorney  with  a  view  to  prepare  the  evidence, 
and  granted  a  rule  nisi  for  a  new  trial,  on  the  ground  that  witnesses  had  been  called 
at  the  trial  to  prove  such  statements  :  Reed  v.  King,  30  L.T.  290,  H.  T.  1858. 

On  this  section  the  case  of  Russell  v.  Dalton,  (1883)  4  N.S.W.R.  261,  should  be 
consulted.  '  It  appears  that  the  witness  had  made  a  statement  to  the  attorney  of  the 
party  who  called  him,  and,  when  in  the  witness  box,  the  evidence  that  he  gave  v,Tis 
apparently  not  consistent  with  what  was  taken  down  as  having  been  said  by  him  to  the 
attorney.  The  jury  were  not  made  aware  that  he  had  made  a  written  statement  con- 
trary to  the  evidence  which  he  gave  in  G>urt,  but  the  statement  signed  by  the  witness 
was  handed  up  to  the  judge,  and  was  then  put  into  the  hands  of  the  witness  who  was 
asked  whether  he  had  m^e  a  statement  of  that  kind.  The  question  was  not  put  in 
this  form,  *  Did  you  make  a  statement  inconsistent  with  what  you  have  stated  here  ? 
nor  was  the  fact  disclosed  {semble,  to  the  jury  at  that  stage)  that  his  evidence  was 
contrary  to  statements  previously  made  by  him.  The  judge  having  heard  his  answer 
to  this  question,  and  a  witness  Imving  been  put  into  the  box  who  proved  that  he  did 
make  the  statement,  then  the  judge  came  to  the  conclusion  that  he  was  adverse.  It 
seems  to  me  that  the  materials  on  which  to  base  his  conclusions  were  before  him  and 
that  the  conclusion  which  he  arrived  at  was  a  right  one.  It  seems  to  me,  apart  from 
decisions,  that  the  judge  was  in  a  position  to  allow  the  cross-examination  of  this  wit- 
ness to  take  place.*  This  extract  from  the  judgment  of  Martin,  C.  J.,  shows  what  was 
done  and  what  in  the  opinion  of  the  Court  may  be  done  under  such  circumstances. 
After  the  witness  had  been  cross-examined,  evidence  was  given  (to  the  judge)  of  the 
previous  statements  made  by  him  ;  the  witness  apparently  not  admitting  that  he  had 
made  such  statements  (see  next  section).  "  The  judge  has  to  be  satisfied  as  to  whether 
or  not  a  witness  called  by  one  of  the  parties  proves  hostile  to  the  person  calling  him ; 
but  there  is  no  mode  pointed  out  by  the  Statute  by  which  the  judge  may  satisfy 
himself  as  to  that  fact  Ordinarily  the  only  way  to  do  so  is  by  the  demeanour  of  the 
witness,  but  there  are  other  means  which  the  judge  may  adopt  in  order  to  satisfy 
himself  as  to  whether  the  witness  is  hostile  or  not,*  (ibid). 

Where  a  witness  had  given  contrary  evidence  on  his  examination  in  bankruptcy 
it  seems  that  evidence  was  allowed  to  be  used  to  contradict  him :  Pound  v.  Wilson, 
4  F.  &  F.  301  ;  see  also  Dear  v.  Knight,  1  F.  &  F.  433,  and  Martin  v.  Travellers* 
Insurance  Co.,  ibid  605. 

It  has  been  held  that  where  a  party  calls  other  witnesses  to  contradict  his  own 
witness  as  to  a  particular  fact,  the  whole  of  the  testimony  of  the  contradicted  witness 
is  not  therefore  to  be  necessarily  repudiated  :  Bradley  v.  Ricardo,  8  Bing.  58.  But  in 
Faulkner  v.  Brine,  1  F.  &  F.  254,  Lord  Campbell,  C. J.,  intimated  that  the  effect  of 
such  contradiction  was  to  throw  over  the  witnesses'  evidence  altogether. 

In  Ryberg  v.  Ryberg,  32  L.J.  P.M.  &  A.  112,  it  wm  held  not  to  be  competent  to  a 
party  to  contradict  his  own  witness,  by  the  witness's  previous  statements  in  writing ; 
this  case,  however,  was  decided  on  s.  54,  infra,  and  the  present  section,  which  would 
have  led  to  an  opposite  conclusion,  was  not  referred  to. 


54.  If  a  witness  upon  cross-examination  as  to  a  former  ContradicUn* 
statement  made  by  him  relative  to  the  subject-matter  of  the  cause  idveS^'i?t2L. 
or  proceeding,  and  inconsistent  with  his  present  testimony,  does  20  vic.  No.  31, 
not  distinctly  admit  that  he  has  made  such  statement,  proof  may  '*  ^^• 
be  given  that  he  did  in  fact  make  it.  f.V**^-  ^'°-  ^• 

But  before  such  proof  can  be  given,  the  circumstances  of  the 
supposed  statement  sufficient  to  designate  the  particular  occasion 
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must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether 
or  not  he  has  made  such  statement. 

This  enactment  declares  the  mw  to  be  as  laid  down  by  Parke,  B.,  in  Crovuley  y. 
Page,  7  C.  &  P.  789,  791  :  *  Evidence  of  statements  by  witnesses  on  other  occasions 
relevant  to  the  matter  at  issue,  and  inconsistent  with  the  testimony  given  by  them  on 
the  trial,  is  always  admissible  in  order  to  impeach  the  value  of  that  testimony ;  but 
it  is  only  such  statements  as  are  relevant  that  are  admissible ;  and,  in  order  to  lay  a 
foundation  for  the  admission  of  such  contradictory  statements,  and  to  enable  the 
witness  to  explain  them,  and,  as  I  conceive,  for  that  purpose  only,  the  witness  may 
be  asked  whether  he  ever  said  what  is  suggested  to  him,  with  the  name  of  the  person 
to  whom  or  in  whose  presence  he  is  suppc^sed  to  have  said  it,  or  some  other  arcum- 
stance  sufficient  to  designate  the  particular  occasion.  If  the  witness,  on  the  cross- 
examination,  admits  the  conversation  imputed  to  him,  there  is  no  necessity  for  ^ving 
further  evidence  of  it ;  but  if  he  says  he  does  not  recollect,  that  is  not  an  admission, 
and  you  may  give  evidence  on  the  other  side  to  prove  that  the  witness  did  say  what 
is  imputed,  always  supposing  the  statement  to  be  relevant  to  the  matter  at  issue.  This 
has  always  been  my  practice.  If  the  rule  were  not  so,  you  could  never  contradict  a 
witness  who  said  he  could  not  remember." 

66.  A  witness  may  be  cross-examined  as  to — 

(a)  a  previous  statement  made  or  supposed  to  have  been 
made  by  him  in  writing  or  reduced  into  writing  ;  or 

(b)  evidence  given  or  supposed  to  have  been  given  by  him 

before  any  justice, 
without  such  writing  or  the  deposition  of  such  witness  being 
shown  to  him. 

But  if  it  is  intended  to  contradict  him  by  such  writing  or 
deposition,  his  attention  must,  before  such  contradictory  proof  can 
be  given,  be  called  to  those  parts  of  the  writing  or  deposition  which 
are  to  be  used  for  the  purpose  of  so  contradicting  him  : 

Provided  always  that  the  Court  may  at  any  time  during  the 
trial  require  the  production  of  the  writing  or  deposition  for  inspec- 
tion by  the  Court,  and  may  thereupon  make  such  use  of  it  for  the 
purposes  of  the  trial  as  the  Court  thinks  fit. 

This  section  alters  the  rule  laid  down  in  the  Queen's  Case,  2  B.  &  B.  286,  as  to  the 
cross-examination  of  witnesses  in  respect  of  previous  statements  in  writing. 

The  effect  is  this :  the  witness,  in  the  first  instance,  may  be  asked,  whether  he 
has  made  such  and  such  a  statement  in  writing,  without  its  being  shown  to  him : 
Sladden  v.  Sargeant,  1  F.  &  F.  322,  per  Willes,  J.  If  he  denies  that  he  has  made  it, 
the  opposite  party  cannot  put  in  the  statement,  without  first  calling  his  attention  to 
it  (showing  it,  or  at  least  riding  it  to  him),  and  to  any  parts  of  it  relied  upon  as  a  con- 
tradiction. If  the  witness  instcud  of  denying  that  he  has  made  the  statement,  admits 
it,  although  the  object  of  the  cross-examining  counsel  has  been  attained,  it  may  be 
very  important  for  the  party  calling  the  witness  to  have  the  whole  statement,  which 
may  not  be  in  his  possession,  before  the  court  and  jury.  If  he  is  aware  of  the  con- 
tents, he  will,  it  would  seem,  in  such  case,  be  at  liberty  to  re-examine  the  witness,  as  to 
the  residue  of  the  statement,  without  its  being  produced,  on  the  general  rule  that  if 
part  of  any  connected  conversation  or  statement  be  given,  the  whole  may  be  used  ; 
or  he  may  ask  the  judge,  under  the  latter  part  of  the  section,  to  require  the  produc- 
tion of  the  writing. 

In  the  case  of  Yates  v.  Municipal  Council  of  Dubbo,  (1882)  3  N.S.W.R.  315 
Counsel  for  defendants  asked  the  plaintiff  whether  he  had  authorised  a  certain  letter 
to  be  written  by  his  attorney  mentioning  its  contents.  The  question  was  rejected  on 
the  ground  that  the  letter  was  not  put  in  evidence.  On  appeal,  held  that  the  cross- 
examination  was  clearly  admissible. 

In  those  cases  in  which  the  document  would  be  good  evidence  in  chief,  and  not 
merely  by  way  of  testing  the  credibility  of  the  witness,  it  would  seem  that  the  section 
does  not  apply  so  as  to  exclude  an  admission  in  writing  made  or  used  by  the  other 
party,  where  the  attention  of  the  party  making  the  statement  has  not  been  directed 
to  its  contents.  And  so  on  the  other  hand  a  party  to  an  action  may  be  asked  on 
cross-examination  as  to  anything  said  or  read  in  his  hearing  without  the  production 
of  the  document  referred  to,  or  read  from :  Canning  v.  Brown,  (1867)  6  S.(I.R.  169. 
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It  must  be  always  borne  in  mind  that  this  section  is  confined  to  written  state- 
ments made  by  the  witnessj  relative  to  the  subject-matter  of  the  cause.  This  section, 
therefore,  does  not  interfere  with  the  decision  in  Macdonnell  v.  Evafis,  11  C.B.  930. 
In  that  case,  upon  the  cross-examination  of  a  witness,  a  letter  in  his  own  handwriting 
was  shown  to  him,  and  he  was  asked — '  Did  you  not  write  that  letter  in  answer  to  a 
letter  charging  you  with  forgery  ?  '  It  was  held  that  the  question  was  inadmissible 
for  any  purpose,  inasmuch  as  it  was  an  attempt  to  get  at  the  contents  of  a  written 
document,  which,  for  anything  that  appeared,  might  have  been  produced.  As  the 
question,  therefore,  referred  to  the  contents  of  a  letter  written  by  a  third  person, 
and  not  by  the  witness,  the  case  is  not  affected  by  this  section. 

When  the  statement  in  writing,  is  an  affidavit  or  deposition  filed  in  some  court, 
the  question  arises  whether  the  section  will  be  satisfied  if  an  examined  or  office  copy 
be  brought  into  court  at  the  trial,  or  whether  for  the  purpose  of  contradicting  the 
witness  the  original  must  be  produced.  It  would  seem  tliat  this  section  was  not 
intended  in  any  way  to  narrow  the  old  practice,  and  that  the  provisions  of  the  section 
as  to  the  production  of  the  writing  would  be  substantially  satisfied  by  the  production 
of  any  copy  on  which  a  witness  previously  to  this  enactment  might  have  been  cross- 
examined  :  see  Taylor  on  Evidence,  8th  ed.,  vol.  ii.,  pp.  1237-8. 

In  many  cases,  decided  before  the  Act  came  in  force,  office  and  examined  copies 
of  answers  in  Chancery  and  affidavits  have  been  allowed  to  be  used  for  the  purpose 
of  cross-examination  and  of  contradicting  the  oral  evidence  of  the  parties  who  made 
them  :  see  Highfield  v.  Peake,  M.  &  M.  109 ;  Burnard  v.  Nerot,  1  C.  &  P.  678 ;  Ewer  v. 
Ambrose,  4  B.  &  C.  25 ;  Garvin  v.  Carroll,  10  Ir.  L.R.  323,  and  Davies  v.  Davies,  9 
C.  &  P.  252.  The  case  of  Bastard  v.  Smith,  10  Ad.  &  E.  213,  is  sometimes  cited  to 
show  that  for  the  purpose  of  cross-examination  the  original  affidavit  must  be  pro- 
duced ;  but  all  that  appears  from  the  report  is,  that  the  court  would  not  interfere 
with  the  master's  allowance  of  the  costs  of  bringing  down  the  original. 

In  a  criminal  case  a  witness  for  the  prosecution  being  asked,  denied  that  he  had 
asked  a  certain  magistrate  to  sit  at  the  Police  Gjurt  on  the  preliminary  hearing  of 
the  charge.  Evidence  was  allowed  to  be  given  to  contradict  him  :  R.  v.  Baker,  (1862) 
1  S.C.R.  61. 

Plaintiff,  called  in  reply,  denied  in  cross-examination  that  he  had,  on  leaving  the 
G)urt  previously,  told  his  son  to  be  sure  and  say  what  he  had  told  him ;  evidence  was 
allowed  in  rejoinder  to  contradict  him  :  Gailimore  v.  Moore,  (1867)  6  S.C.R.  388. 

Where  an  answer  given  on  cross-examination,  though  it  would  have  originally 
been  relevant  to  the  issue,  yet  has  become  irrelevant  by  the  disclaimer  of  the  opposite 
party,  the  party  cross-examining  is  bound  by  the  answer  :  Trotter  v.  Bennett,  (1882) 
3  N.S.W.R.  161. 

If  counsel  in  cross-examination  puts  the  witnesses  depositions,  taken  at  th^ 
Police  Court  into  his  hands,  and  asks  him  whether  after  looking  at  it,  he  adheres  to 
his  former  statement,  the  depositions  must  be  put  in  evidence,  even  though  the 
counsel's  object  be  merely  to  refresh  the  memory  of  the  witness  :  Reg,  v.  Jack,  (1894) 
16  N.S.W.R-  196 ;  10  W.N.  202. 

In  an  action  for  malicious  prosecution,  the  depositions  of  the  witnesses  are  inad- 
missible in  evidence,  but  the  plaintiff  can  put  in  the  depositions  of  the  defendant : 
Seamen  v.  Har greaves,  (1862)  1  S.C.R.  51. 
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ai. 


FORFEITURE    OF   LEASES 
ACT    1901. 


AOT  No.  LXVL,  1901: 

An  Act  for  granting  relief  against  forfeiture  of  leases 
and  for  otherwise  amending  the  law  as  to  property. 
[Assented  to,  24th  December,  1901.] 

BE   it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same  as  follows  : — 

Restrictions  on  1.  (1)  A  fight  of  re-cntty  or  forfeiture  under  any  proviso 

J^Mtforfeii-  or  stipulation  in  a  lease  for  a  breach  of  any  covenant  or  condition 
ure  of  leases,  j^  the  Icasc  shall  not  be  enforceable  by  action  or  otherwise,  unless 
t^^^s^4V^  and  until  the  lessor  serves  on  the  lessee  a  notice  specifying  the 
particular  breach  complained  of,  and  if  the  breach  is  capable 
of  remedy,  requiring  the  lessee  to  remedy  the  breach,  and  in 
any  case  requiring  the  lessee  to  make  compensation  in  money 
for  the  breach,  and  the  lessee  fails  within  a  reasonable  time  there- 
after to  remedy  the  breach,  if  it  is  capable  of  remedy,  and  to 
make  reasonable  compensation  in  money  to  the  satisfaction 
of  the  lessor  for  the  breach. 

(2)  Where  a  lessor  is  proceeding  by  action  or  otherwise 
to  enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may 
in  any  suit  brought  by  himself  in  the  Supreme  Court  of  New 
South  Wales  in  its  equitable  jurisdiction  apply  to  that  court  for 
relief ;  and  that  court  may  grant  or  refuse  relief  as  that  court, 
having  regard  to  the  proc^dings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section  and  to  all  the 
other  circumstances,  thinks  fit ;  and  in  case  of  relief  may  grant 
it  on  such  terms,  if  any,  as  to  costs,  expenses,  damages,  compen- 
sation, penalty,  or  otherwise,  including  the  granting  of  an  injunc- 
tion to  restrain  any  like  breach  in  the  future  as  the  court  in  the 
circumstances  of  each  case  thinks  fit. 

(3)  For  the  purpose  of  this  section  a  lease  includes  an 
original  or  derivative  under-lease,  also  a  grant  at  a  fee  farm  rent, 
or  securing  a  rent  by  condition  ;  and  a  lessee  includes  an  original 
or  derivative  under-lessee,  and  the  heirs,  executors,  administra- 
tors, and  assigns  of  a  lessee,  also  a  grantee  under  such  a  grant  as 
aforesaid,  his  heirs  and  assigns ;  and  a  lessor  includes  an  original 
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or  derivative  under-lessor,  and  the  heirs,  executors,  administrators,        8.  1. 
and  assigns  of  the  lessor,  also  a  grantor  as  aforesaid,  and  his 
heirs  and  assigns. 

(4)  This  section  applies  although  the  proviso  or  stipu- 
lation under  which  the  right  of  re-entry  or  forfeiture  accrues  is 
inserted  in  the  lease  in  pursuance  of  the  directions  of  any  Act  of 
Parliament. 

(5)  For  the  purposes  of  this  section  a  lease  limited  to 
continue  as  long  only  as  the  lessee  abstains  from  committing  a 
breach  of  covenant,  ;shall  be  and  take  effect  as -a  lease  to  continue 
for  any  longer  term  for  which  it  could  subsist,  but  determinable 
by  a  proviso  for  re-entry  on  such  a  breach. 

(6)  This  section  does  not  extend — 

(a)  to  any  Crown  lease  or  to  any  lease  granted  by  an  owner 
under  section  eleven  of  the  Mining  Laws  Amendment 
Act,  1896,  or  to  any  lease  or  tenancy  for  a  term  of  one 
year  or  less  ;  or 

(b)  to  a  covenant  or  condition  against  the  assigning,  under- 

letting, parting  with  the  possession  or  disposing  of  the 
land  leased  ;  or  to  a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest. 

(7)  This  section  shall  not  affect  the  law  relating  to  re- 
entry or  forfeiture  or  relief  in  case  of  non-payment  of  rent. 

2.  (1)  The  notice  mentioned  in  section  one  shall  be  in  Reguutions 
writing,  and  in  the  form  set  out  in  the  Schedule  or  to  a  similar  J^^g^'"*^ 
effect. 

(2)  Such  notice  shall  be  sufficient,  although  only  ad- 
dressed to  the  lessee  by  that  designation,  without  his  name,  or 
generally  to  the  persons  interested,  without  any  name,  and  not- 
withstanding that  any  person  to  be  affected  by  the  notice  is 
absent,  under  disability,  unborn,  or  unascertained. 

(3)  Such  notice  shall  be  sufficiently  served  if  it  is  left 
at  the  last-known  place  of  abode  or  business  in  the  Colony  of 
the  lessee,  or  affixed  or  left  for  him  on  the  land  or  any  house  or 
building  comprised  in  the  lease,  or,  in  the  case  of  a  mining  lease, 
is  left  for  the  lessee  at  the  office  or  counting-house  of  the  mine. 

(4)  Such  notice  shall  also  be  sufficiently  served  if  it  is 
sent  by  post  in  a  registered  letter  addressed  to  the  lessee  by  name, 
at  the  aforesaid  place  of  abode  or  business,  office,  or  counting- 
house,  and  if  that  letter  is  not  returned  through  the  post-office 
undelivered  ;  and  that  service  shall  be  deemed  to  be  made  at 
the  time  at  which  the  registered  letter  would  in  the  ordinary 
course   be   delivered. 

(5)  Such  notice  shall  also  be  sufficiently  served  on  any 
person  who  is  absent  from  the  Colony  if  it  is  served  personally 
on  his  attorney  or  agent  within  the  Colony. 

S.  There  shall  not  after  the  commencement  of  this  Act  be  Merger. 
held  or  deemed  to  be  any  merger  by  operation  of  law  only  o^^gj^^gs*^* 
any  estate  the  beneficial  interest  in  which  would  not  be  deemed  sub  s!  (4). 
to  be  merged  or  extinguished  in  equity. 
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S.i. 


Applicatioa  of 
Act. 

44  A  46  Vic. 
c.  41,  s.  14, 
5ub-s.  (9). 


Judges  may 
make  rules. 


4.  This  Act  applies  to  leases  made  either  before  or  after 
the  commencement  of  this  Act,  and  to  any  merger  by  operation 
of  law  only  arising  before  or  after  the  commencement  of  this 
Act,  and  shall  have  effect  notwithstanding  any  stipulation  to  the 
contrary. 

o.  The  Judges  of  the  Supreme  Court,  or  any  three  of 
them,  may  make  general  rules  for  regulating  the  times  and  form 
and  mode  of  procedure  and  the  forms  to  be  used  in  connection 
therewith,  and  generally  the  practice  of  the  Court  in  respect  of 
the  several  matters  to  which  this  Act  relates. 


Short  title. 


6.  This  Act  may  be  cited  as  the 
of   1901." 


Forfeiture  of  Leases  Act 


Notice  to  lessee 
to  remedy 
breach. 


SCHEDULR 


To 

The  lessee  of  [here  describe  premises  with  reasonable  certainty ,  as  for  instance, 

'No.  369,  George-street,  Sydney'], 

Having  reference  to  the  lease  of  the  abovementioned  premises,  dated  the 
day  of  ,1  ,  from  A.B.  to  CD.,  and  the  covenant  by  the  lessee  therein 

contained  [here  state  concisely  the  nature  of  the  covenant  or  covenants  breach  of  which 
is  complained  of,  as  for  instance,  "  to  repair,*^  and  the  breach  by  you  of  that  covenant 
I  hereby  give  you  notice  and  require  you  to  remedy  that  breach  by  [here  set  out  the 
remedy  as,  for  instance,  "by  forthwith  putting  the  said  premises  in  repair  by  doing 
and  executing  the  repairs  in  and  upon  the  said  premises  which  are  specified  in  the 
Schedule  hereto  annexed  "\  And  I  further  require  you  to  make  reasonable  compen- 
sation  to  my  satisfaction  for  the  breach  already  committed,  which  compensation  I 
assess  at  the  sum  of  £ 


Dated  the 


day  of 


,19 


Lessor. 
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29  Vic.  No.  18,  s.  1  .. 

4 

A 

lOT  No.  2 

JUUV..  1902. 

An  Act  to  consolidate  certain  enactments  relating  to 
legal  procedure.    [Assented  to,  20th  August,  1902.] 

BE  it  enacted  by  the  King's  Most  Excellent   Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of   New  South  Wales  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  This  Act  may  be  cited  as  the"  General  Legal  Procedure  short  uue 
Act,  1902." 
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8.  2.  2.  (1)  The  enactments  mentioned  in  the  First  Schedule,  to 

Repeal  ^^^  extent  therein  expressed,  are  hereby  repealed. 

(2)  All  rules  made  under  the  authority  of  any  Act  hereby 
repealed,  and  in  force  at  the  time  of  the  passing  of  this  Act,  shall  be 
deemed  to  have  been  made  hereunder. 

|;rvice  of  Writs,  3.  Evcry  writ,  summons,  rule,  or  order  of  the  Supreme 

Court.  "'*"""*^  Court  requiring  service  may  be  served  by  the  sheriff  or  his  depu- 
13  Vic.  No.  34,  ties.  Or  by  any  other  person. 

Issue  of  writs  4.  (1)  The   Judges  of  the  Supreme  Court  may  by  rule 

ancTsubpcena     cmpowcr  any  commissioncr  of  the  said  Court  for  taking  affidavits, 
at  circuit  towns,  under  such  regulations  as  they  think  proper,   to  receive  any 
2o^Vic.  No.  18,  p^-gecipe  for  and  to  issue  any  writ  of  summons  of  the  said  Court  at 
any  circuit  town  now  or  hereafter  to  be  appointed,  and  also  any 
writ  of  subpoena  to  give  evidence  in  any  case,  civil  or  criminal. 

(2)  Every  such  writ  shall  be  returnable  in  the  Supreme 
Court  at  Sydney,  and  every  such  praecipe  shall,  as  soon  as  con- 
veniently may  be  after  the  issue  of  the  writ  to  which  the  same 
relates,  be  transmitted  by  the  commissioner  who  received  the  same 
to  the  office  of  the  prothonotary  of  the  said  Court. 
See  RR.  28, 29  {post). 

The  following  Bill  having  passed  through  all  its  stages  in  the  Legidative  Council 
was  read  a  first  time  in  the  Assembly  last  session  (1902)  and  wiU  in  all  probability 
become  law  during  1903  : — 

1.  This  Act  may  be  cited  as  the  *  Issue  of  Process  at  Country  Towns  Act 
1902." 

2.  The  Judges  of  the  Supreme  Court,  or  any  three  of  them,  may,  by  riJes 
of  court,  empower,  under  such  conditions  as  they  think  fit  to  insert  in  such  rules^ 
such  commissbners  of  the  said  Court  for  taking  af&davits  as  they  may  approve — 

(a)  to  receive  any  praecipe  for  and  to  issue  any  writ  of  summons  in  the  com- 
mon law  jurisdiction  of  the  said  Court ; 
(6)  to  seal  or  sign  or  seal  and  sign  any  originating  process  issuing  out  of  the 

said  Court  in  its  equitable  jurisdiction ; 
(c)  to  receive  any  praecipe  for  and  to  issue  any  writ  of  subpoena  to  give- 
evidence  in  any  case,  civil  or  criminal, 
at  such  country  towns  as  may  be  approved  by  the  said  Judges : 

Provided  that  every  such  writ  of  summons  shall  be  returnable  in  the 
Supreme  Court,  at  Sydney,  and  that  every  such  praecipe  shall,  as  soon  as  con- 
veniently may  be  after  the  issue  of  the  writ  to  which  the  same  relates,  be  transmit- 
ted by  the  commissioner  who  received  the  same  to  the  Prothonotary  or  other 
proper  officer  of  the  said  Court. 

I^"  A?t^***£'  8-  In  sdl  pleadings  and  proceedings  the  word  "  Statute  "  or 

m  pieatdings,      "  Act,"  used  to  indicate  an  enactment,  shall  mean  and  include  an 
22  Vic  No  12  Act  or  an  Imperial  Act,  as  the  context  or  the  case  may  require. 

s.  7.      * 

General  issue    /  6.  Whenever  a  power  is  conferred  or  a  duty  imposed  by  any 

^{J^^^  i  Act  or  Imperial  Act  upon  any  person  by  virtue  or  in  the  exercise  of 
pubUc  officers,  any  public  office  or  employment,  and  such  person  is  sued  in  respect 
ibii.  s.  9.  '  of  anything  done  by  him  which  he  shall  allege  to  have  been  done  in 
pursuance  thereof,  he  may  plead  the  general  issue  (with  or  with- 
out any  other  plea  or  pleas),  and  give  the  special  matter  in  evidence 
under  that  plea,  and  if  he  succeeds  in  the  action  he  shall  recover 
costs  as  between  attorney  and  client : 

Provided  that  he  shall,  at  the  foot  of  his  plea,  state  the  par- 
ticular Act  or  Imperial  Act,  and  section  or  sections  upon  which  he 

Digitized  by  VjOOQIC 


General  Legal  Prooedure  Aot.  231 

intends  to  rely  ;  and  no  other  enactments  shall  at  the  trial  be  relied       8«  & 
on  by  him. 

See  Callinan  v.  Railway  Commissioners,  (1901)  1  S.R.  89 ;  18  W.N.  94 ;  where 
it  was  held  that  the  £nglish  Rule  dealing  with  the  plea  of  not  guUty  by  Statute,  (R.  21 
Trin.  Term  1 853)  did  not  apply  in  this  State.  Under  our  Rules  if  not  guilty  be  pleaded 
and  no  Statute  is  mentioned  in  the  plea,  that  does  not  prevent  the  defendant  relying  on 
a  Statute  as  a  defence  to  the  action  ;  the  only  penalty  for  such  an  omission  is  that  the 
defendant  cannot  get  the  costs  of  the  plea  or  of  any  witness  called  to  support  the  same. 

In  an  action  of  negligence  against  the  Railway  Commissioners,  they  pleaded  not 
guilty,  but  did  not  note  the  Act  51  Vic.  No.  35  at  the  foot  of  the  plea.  Held,  that  on 
the  pleadings  thev  could  raise  the  point  that  no  notice  of  action  had  been  given  under 
s.  104  of  51  Vic.  No.  35,  ibid. 

See  now,  R.  84  (post). 

7.  In  all  actions  brought  by  executors  or  administrators  in  LUbUiw  ©t 
right  of  their  testator  or  intestate,  such  executors  or  administrators  j;^„  'a^J 
(unless  the  Court  or  a  Judge  otherwise  orders)  shall  be  liable  to  pay  administrators 
costs  to  the  defendant  in  case  of  being  nonsuited  or  a  verdict  ^°^  ^^'^ 
passing  against  them,  and  in  all  other  cases  in  which  they  would  s.  28. 

be  liable  to  costs  if  suing  upon  a  cause  of  action  accruing  to  them- 
selves in  their  own  right,  and  the  defendant  shall  have  judgment 
for  such  costs  accordingly. 

8.  No  wager  of  law  shall  be  allowed,  and  actions  of  debt  ^^^^  ^^  ,^^ 
shall  be  maintainable  on  simple  contract  against  executors  or  ad-  not  allowed. 
ministrators.  ^**'  »•  ^e. 

9.  If  any  defendant  in  an  action  on  a  simple  contract  plead  pieas  in  abate- 
any  matter  in  abatement  to  the  effect  that  any  other  person  or  ^^\ 
persons  ought  to  be  jointly  sued,  and  issue  is  joined  on  such  plea,  J7)^iS;>p^g^° 
and  it  appears  at  the  trial  that  the  action  could  not  by  reason  of  9  gco.  iv,  c.  14, 
any  Statute  of  Limitations  be  maintained  against  such  other  »•  ^• 
person  or  persons  or  any  of  them,  the  issue  joined  on  such  plea 

shall  be  found  against  the  party  pleading  the  same. 
See  C.L.P.  Act,  s.  41,  note,  (ante), 

10.  The  Supreme  Court  may,  in  every  case  in  which  the  Fanned  issue 
ends  of  justice  appear  to  render  that  mode  of  inquiry  expedient,  i^sS?^*. 
in  any  branch  of  its  jurisdiction —  4  vic.  No.  e, 

s.  26. 

(a)  direct  the  trial  by  a  jury  of  any  feigned  issue  or  issues  ; —   4  y^^  ^^  22, 
{b)  make  all  such  orders  and  issue  all  such  writs  and  cause  all  '*  ^' 

such  proceedings  to  be  had  and  taken  as  the  Court  thinks 

necessary  for  that  purpose  ;  and 

(c)  upon  the  finding  of  such  jury  (unless  a  new  trial  is  for  any 
sufficient  reason  ordered),  give  such  decision  and  make 
such  decree  or  pronounce  such  judgment  in  the  cause  or 
matter  pending  before  them  as  justice  seems  to  require. 
And  see  C.L.P.  Act,  s.  51,  (ante). 

In  re  Rundle,  (1894)  11  W.N.  69,  an  order  was  made  for  the  trial  of  a  feigned 
issue  (without  writ)  to  determine  questions  arising  on  a  special  case  stated  under  the 
Stamp  Duties  Act,  44  Vic.  No  3  ;  and  see  Ex  parte  Saunders,  (1900)  16  W.N.  167. 

Fd^ned  issue 

H.  In  all  cases  where  the  Supreme  Court  or  a  Judge  thereof  subject  to 
is  authorised  to  direct  the  trial  of  any  feigned  issue,  such  Court  or  3^'ssi^.°^ 
Judge  may  impose  such  conditions  on  the  parties  respectively,  and  6  vic.  No.  9, 
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S.  11.  direct  such  admissions  to  be  made  by  them  or  either  of  them  for 
the  purpose  of  such  trial  as  the  Court  or  Judge  thinks  fit,  and  for 
the  purposes  aforesaid  make  all  such  orders  as  may  be  necessary. 

Proceedings  12.  (1)  In  every  case  where  any  Court  of  law  or  equity 

fdgn(?d  usue.      desires  to  have  any  question  of  fact  decided  by  the  jury,  such  Court 

14  Vic.  No.  9.     may  direct  a  writ  of  summons  to  be  sued  out,  by  such  person  or 

*•  ®*  persons  as  the  Court  thinks  ought  to  be  plaintiff  or  plaintiffs 

against  such  person  or  persons  as  the  Court  thinks  ought  to  be 

defendant  or  defendants  therein,  in  the  form  set  forth  in  the 

i*hSi  Second  Schedule  to  this  Act,  with  such  alterations  or  additions  as 

such  Court  may  think  proper. 

(2)  Thereupon  all  the  proceedings  shall  go  and  be 
brought  to  a  close  in  the  same  manner  as  proceedings  under  a 
feigned  issue. 

Sec  In  re  Jeremiah  Rundle,  (1894)  11  W.N.  59 ;  and  Ex  parte  Saunders,  (1900) 
16  W.N.  167. 

tS^s^Lw?  *^*  (^)  In  all  cases  where  by  any  law  the  Supreme  Court  or 

6  Vic.  No.  9,     ^  Judge  thereof  is  empowered  to  direct  or  authorise  the  trial  of  a 

••  *!•  '     feigned  issue  for  the  determination  of  any  question  of  fact,  such 

Court  or  Judge  may  direct  or  allow  the  statement  of  a  special  case 

for  the  opinion  of  the  Court  on  any  matter  of  law. 

(2)  On  the  decision  of  any  such  case  the  Court  may 
make  such  order  or  orders  in  the  matter,  and  give  such  adjudica- 
tion, or  cause  such  judgment  to  be  entered  therein  as  the  Court 
thinks  fit. 

See  also  C.L.P.  Act,  s.  66,  (ante). 

i^^'tJeT  **•  ^^  J^^S^  o^  the  Supreme  Court,  justice  of  the  peace,  or 

othcra  may  act.  Other  inhabitant  of  the  city  of  Sydney,  or  of  any  incorporated  town 
6  Vic.  No.  18.  or  city,  discharging  any  judicial  or  civil  functions  whatever  shall  be 
disabled  from  acting  in  the  due  discharge  and  execution  of  his 
respective  duties  by  reason  of  his  being  a  member  of  the  corpora^ 
tion  interested  ;  and  any  such  Judge,  notwithstanding  that  he  is  a 
member  of  such  corporation,  may  sit,  determine,  or  otherwise 
adjudicate  on  the  matters  brought  before  him  connected  with  the 
said  corporation  as  in  any  ordinary  case  of  the  like  nature  ;  and  any 
person  named  as  juror  or  assessor  may  act  as  such  juror  or  assessor 
in  any  such  proceeding  ;  and  any  justice  of  the  peace  of  any  incor- 
porated town  may  act  as  justice  in  like  manner  as  if  he  had  not  beeo 
directly  or  indirectly  interested  in  the  concerns  of  such  corporation. 

Sec  Lord  v.  Mayor  of  Sydney,  (1870)  9  S.C.R.  94 ;  Ex  parte  O'Connor,  (1869)  8 
S.C.R.  142. 
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SCHEDULES. 


Boltl. 


FIRST  SCHEDULE. 


Reference  to  Act. 


Title  or  short  titlei 


Bxtent  of  Repeal. 


4  Wm.  IV  No.  17 
4  Vic.  No.  6     . 

4  Vk.  No.  22    . . 

5  Vic.  No.  9 

6  Vic.  No.  18    . . 

13  Vic.  No.  34  . . 

14  Vic  No.  9  .. 
22  Vic.  No.  12  . . 
29  Vic.  No.  18 


An  Act  for  adopting  and  applying  a  certain. 
Act  of  Parliament  for  rendering  a  written 
memorandum  necessary  to  the  validity  of 
certain  promises  and  engagements.        | 

An  Act  to  consolidate  and  amend  the  laws 
relating  to  actions  against  persons  ahsent 
from  the  Colony,  and  against  persons 
sued  as  joint  contractors.  | 

An  Act  to  provide  for  the  more  effectual 
administration  of  justice  in  New  South 
Wales  and  its  dependencies. 

An  Act  for  the  further  amendment  of  the 
law  and  for  the  better  advancement  of 

justice. 

An  Act  to  remove  doubts  in  respect  to  the 
exercise  of  certain  powers  by  the  Councils 
of  the  City  of  Sydney  and  town  of  Mel- 
bourne, and  to  declare  the  competency  of 
witnesses  and  the  jurisdiction  of  magis- 
trates in  certain  cases  within  the  same. 

An  Act  to  make  further  provision  for  the 
issue  and  service  of  process  in  the  Supreme 
Court. 

An  Act  to  amend  the  law  concerning  games 
and  wagers. 

An  Act  to  amend  and  extend  the  Act  passed 
for  shortening  Acts  of  the  J^islature. 

An  Act  to  make  further  provision  for  the 
issue  of  process  at  circuit  towns. 


So  much  of  the  Act 
as  adopts  s.  2  of 
9  Geo.  IV,  c.  14. 

The  unrepealed 
portion. 


The  unrepealed 
portion. 

Sections  21,  28,  29, 
and   the   unre- 
pealed  portion   of 
section  42. 

Section  1. 


The  whole. 


The  unrepealed 

portion. 
Sections  7  and  9. 

The  whole. 


SECOND  SCHEDULE. 

In  the  Supreme  Court  of  New  South  Wales 
[or  any  inferior  Court], 

New  South  Wales  to  wit  {or  such  other  venue  as  may  be  directed). 

Whbrbas  A.B.  affirms  and  CD.  denies  [here  state  fully  the  fact  or  facts  in  issue], 
and  the  Judges  of  the  Supreme  Court  of  New  South  Wales  [or  such  other  Court,  S^c], 
are  desirous  of  ascertaining  the  truth  by  the  verdict  of  a  jury,  and  both  parties  pray 
that  the  same  may  be  inquired  of  by  the  country. 


Sectaoo  12. 
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INTERPLEADER  ACT  1901. 


TABLE 
Showing  bow  the  sections  of  Acts  consolidated  have  been  dealt  with. 


Section  of 

Sectiim  of 

Remarks. 

Repealed  Acts. 

Conaolidated  Act 

oWm.  IV,  No.  8,8.1,2 

Adopts  I  and  2  WiU.  IV,  c.  68  and  other 
Acts. 

l&2Wm.IV,c.58,s.l 

4 

2 

5 

3 

6 

4 

9 

Part  of  this  section  is  inapplicable  to  New 
South  Wales. 

5 

'    7 

6 

8 

7 

10, 

11 

8 

To  be  dealt  with  in  Prohibition  and  Bian- 

damus  BOl. 

7  Vic.  No.  13,  s.  7 

8 

ACT  No.  VIL,  1901. 

An  Act  to  consolidate  the  Statutes  relating  to  Inter- 
pleader in  the  Supreme  Court.  [Assented  to,  3rd 
October,  1901.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

PART  I. 
Preliminary. 
1.  This  Act  may  be  cited  as  the  "  Interpleader  Act,  1901," 
and  is     ivided  into  Parts  as  follows — 
PART  L— Preliminary— ss.   1-3. 
PART  IL— Applications   by   defendants — ^ss.    4-7. 
PART  III.— Applications  by  Sheriff  and  other  officers 

— s.  8. 
PART  IV.— Supplement.\ry— ss.  9-11. 

Repeal  Schedule  2.  The  Acts  mentioned  in  the  Schedule  to  this  Act  are,  to 

the  extent  therein  expressed,  hereby  repealed. 


Short  title  and 
diviiion. 


Interpreutton. 


8.  In  this  Act,— 
"  Court  "  means  the  Supreme  Court. 
"  Judge  "  means  a  Judge  of  the  Court. 
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PART  II.  S.  *. 

Applications  by  defendants. 
4.  Upon  application  made  by  or  on  the  behalf  of  any  defen-  pj^^jjj^^ 
dant^  sued  in  the  Court  in  any  action  of  assumpsit,  debt,  detinue,  or  upon  appuU- 
trover,  such-aEpHcatipn  being  made  after  declaration  and  before  SSemLnt. 
plea^^  by  affidavit  or  otherwise  showing —  i  &  2  wm.  iv. 

(a)  that  such  defendant  does  not  claim  any  interest  in  the  ^'    * '    * 
subject-matter  of  the  action  ; 

(b)  that  the  right  thereto  is  claimed  or  supposed  to  belong  to 

some  third  party  who  has  sued,  or  is  expected  to  sue  for 
tTie  "same ; 
{c)  that  such  defendant  does  not  in  any  manner  collude  with 

such  third  party  ;  and 
{(T)  that  such  defendant  is  ready  to  bring  into  Court  or  to  pay 
or  dispose  of  the  subject-matter  of  the  action  in  such 
manner  as  the  Court  or  Judge  may  order  or  direct, 
the  Court  or  a  Judge  may — 

(i)  by  rule  or  order  call  upon  such  third  party  to  appear 
aijd  to  state  the  nature  and  particulars  of  his  claim, 
and  to  maintain  or  relinquish  his  claim  ;  and 
(ii)  upon  such  rule  or  order  hear  the  allegations  as  well  of 

such  third  party  as  of  the  plaintiff ;  and 
(iii)  in  the  meantime  stay  the  proceedings  in  such  action  ; 

and,  finally, 
(iv)  order  such  third  party  to  make  himself  defendant  in 
the  same  or  some  other  action,  or  to  proceed  to  trial 
on  one  or  more  feigned  issue  or  issues  ;  and  direct 
which  party  shall  be  plaintiff  or  defendant  on  such 
trial ;  or,  with  the  consent  of  the  plaintiff  and  such 
third  party,  dispose  of  the  merits  of  their  claims,  and 
determine  the  same  in  a  summary  manner  ;  and 
(v)  make  such  other  rules  and  orders  therein  as  to  costs 
and  all  other  matters  as  appear  just  and  reasonable. 


_  !  plaiDtiff  and  the  claimant  to  show  cause  why  1 

npt  appear.  &c. 


the  claimant  should  not  appear  and  state  his  claim,  &c. :  see  Chitty's  Forms,  819. 

In  any  action. — But  the  Crown  cannot  be  made  to  interplead  not  being  named  in 
the  Statute  :  Candy  w  Maughanyl  D.  3fc  L.  745;  where,  however,  the  Crown  as  execu- 
tion creditor  assented  to  the  order  and  the  issue  was  found  in  favour  of  the  claimant, 
the  Crown  was  held  to  have  submitted  to  the  ordinary  consequences,  and  was  made  to 
pay  costs  :  Minister  for  Lands  v.  Nestrom,  (1900)  17  W.N.  68.  Whether  a  foreigner 
beyond  the  jurisdiction  can  be  required  to  interplead,  quaere  :  Patorni  v.  Campbell, 
12  M.  &  W.  277  ;  see  Belmontc  v.  A\mard,  4  C.P.D.  221,  352  ;  Credits  Gerundeuse  v. 
Van  Weede,  12  Q.B.D.  171  ;  Re  Bus  field,  32  CD.  123. 

Where  there  were  two  actions  in  different  Courts  (in  England)  application  had  to 
be  made  in  each  :  Allen  v.  Gilby,  3  Dowl.  143. 

After  declaration  and  before  plea. — The  application  may  apparently  be  made 
after  further  time  to  plead  has  been  obtained  :  Chitty's  Archbold,  1396. 

AffldaTit. — The  afHdavit  must  be  made  by  the  defendant  or  some  other  person 
who  knows  the  facts ;  and  must  state  as  in  (a)  (b)  (c)  and  (d),  supra,  and  any  other 
material  facts :  see  form,  Chitty's  Forms,  816.  ^-^  ^ 
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S.  4.  Interest.— \s  to  (o)  see  Braddick  v.  Smith,  9  Bing.  84  ;  Slaney  v.  Sydney,  14 

M.  &  W.  800. 

Li^n. — A  lien  claimed  by  the  defendant  on  the  subject  matter  may  exclude  the 
remedy  :  Braddick  v.  Smith,  9  Bing.  84 ;  but  see  Cotter  v.  Bank  of  England,  2  Dowl. 
728  ;  Best  v.  Hayes,  32  L.J.  Ex.  129  ;  1  H.  &  C.  718. 

Collusion. — As  to  (c)  the  affidavit  must  deny  collusion  with  either  plaintiff  or 
claimant :  Belcher  v.  Smith,  9  Bing.  82  ;  Tucker  v.  Morris,  1  Cr.  &  M.  73  ;  1  Dowl.  639 ; 
but  the  claimant  who  is  a  party  to  the  collusion  cannot  take  the  point :  Thompson  v. 
Wright,  13  Q.B.D.  632.  Defendant  taking  an  indemnity  from  one  side  cannot  claim 
relief  :  Tucker  v.  Morris,  supra. 

Applicant  in  possession. — As  to  {d)  in  order  that  the  applicant  may  be  in  a  posi- 
tion to  bring  the  subject  matter  into  Court,  it  must  appear  that  he  is  in  possession  of  it, 
and  thus  able  to  obey  any  order  of  the  Court  that  may  be  made  about  it :  Inland  v. 
Buskell,  5  Dowl.  147  ;  Darcy  v.  Fielder,  (1888)  4  W.N.'  155,  seems  to  be  a  decision  on 
this  point. 

Whether  a  defendant  can  interplead  as  to  part,  quaere  :  Reading  v.  School  Board 
for  London,  16  Q.B.D.  686. 

Third  party  to  state  particulan  of  claim.— It  has  been  held  in  Sheriff's  inter- 
pleader that  the  claimant  must  verify  his  claim  on  affidavit  produced  in  Court : 
.Chitty's  Archbold,  1407  ;  Younger  v.  Cxarlinski,  (1895)  12  W.N.  30  ;  though  Foster,  1., 
made  an  order  subject  to  the  filing  of  an  affidavit :  Jeannerett  v.  Mills,  (1891)  7  W.N. 
92.  It  seems  advisable  always  to  file  an  affidavit ;  see  Chitty  {supra)  and  Powell  v. 
Lock,  Z  A.  &E.  315. 

The  claimant  may  be  restricted  on  the  trial  of  the  issue  to  his  claim  as  disclosed  on 
the  affidavit :  Thompson  v.  De  Lissa,  (1881)  2  N.S.W.R.  165. 

If  the  claimant  does  not  appear  his  claim  may  be  barred  :  s.  6,  infra,  and  notes. 

The  order. — Assuming  that  the  defendant  has  made  a  prima  facie  case  by  affi- 

>  davit  as  above  mentioned,  yet  the  order  will  be  made  only  under  certain  circumstances. 

The  same  question  must  be  raisable  on  the  interpleader  issue  as  was  in  dispute  between 

'  the  original  parties :  Baker  v.  Bank  of  Australasia,  1  C.B.  N.S.  615 ;  26  L.J.C.P.  93  ; 

'  but  see  Lucas  v.  London  Dock  Co.,  4  B.  &  Ad.  378  ;  Tanner  v.  European  Bank,  L.R.  1 

Ex.  261. 

If  it  appear  upon  the  application  that  the  applicant  is  under  a  special  obligation 
towards  either  plaintiff  or  claimant  in  respect  of  the  subject  matter  it  was  at  one 
time  held  that  the  application  must  be  refused,  following  the  Equity  Practice  :  Craw- 
shay  V.  Thornton,  2  Myl.  &  Cr.  1  ;  Farr  v.  Ward,  2  M.  &  W.  844  ;  James  v.  Pritchard, 
lU.&yf.  216  ;  Turner  v.  Mavor  of  Kendall,  13  M.  &  W.  171  ;  Lindsay  v.  Barron,  6 
C.B.  291  ;  Morton  v.  Earl  of  Deoon,  4  Ex.  497  ;  OrierUal  Bank  v.  Nicholson,  5  W.R.  587. 
But  in  England  the  rule  was  latterly  somewhat  relaxed  even  before  the  English  C.L.P. 
Act  1860  :  Johnson  v.  Shaw,  4  M.  &  G.,  916  ;  12  L.J.C.P.  112  ;  CreUin  v.  Leland,  6 
Jur.  733.  Under  that  Act  the  rule  had  no  application :  Meynell  v.  Angell,  32 
L.J.Q.B.  14;  Best  v.  Hayes,  1  H.  &  C.  718;  32  L.J.  Ex.  129;  Tanner  v. 
European  Bank,  L.R.  1  Ex.  261.  Although  that  Act  has  never  been  adopted  here, 
yet  in  McGuinness  v.  Bank  of  New  South  Wales,  (1880)  1  N.S.W.R.  97,  Windeyer,  J., 
made  an  order  following  the  Eng^lish  cases  last  cited,  and  the  Court  confirmed  ttaX. 
order  on  appeal,  ibid.  The  question,  however,  came  before  the  Full  Court  on  appeal 
in  Latarus  v.  Harris,  (1888)  9  N.S.W.R.  148 ;  4  W.N.  179 ;  when  the  earlier  cases 
were  followed  on  the  express  ground  that  the  provisions  of  the  English  C.L.P.  Act, 
1860,  have  not  been  adopted  or  enacted  here  ;  and  so  in  McLaughlin  v.  Pitt,  (1890) 
6  W.N.  109,  an  order  was  refused  on  the  same  ground.  Yet  it  is  to  be  observed  that  in 
Roberts  v.  Bdl,  7  £.  &  B.  323,  a  case  before  the  Act  of  1860,  an  order  was  made  al- 
though the  defendants  were  bailees  of  the  subject  matter  in  dispute  from  the  claimant ; 
and  in  Best  v.  Hayes  {ubi  sup.)  though  decided  after  the  Act  of  1860,  yet  the  Judges  of 
the  Court  of  Appeal  referred  to  the  practice  of  the  Court  as  existing  before  that  Act, 
and  as  having  before  the  Act  departed  from  the  old  Equity  rule  ;  and  did  not  rely  on 
the  Act  for  their  decision  ;  and  see  Tanner  v.  European  Bank,  L.R.  1  Ex.  261. 

These  cases  were  cited  in  Nolan  v.  London  Chartered  Bank,  (1890)  6  W.N.  127, 
where  an  order  was  made  ;  and  see  Dawson  v.  Mutual  Assurance  Society  of  Victoria, 
(1892)  9  W.N.  5  ;  and  in  Bray  6-  another  v.  Bank  of  Australasia,  (1896)  13  W.N.  32, 
Cohen,  J.,  followed  Nolan  v.  London  Chartered  Bank  {supra).  But  in  Calvert  v.  Duff, 
(1903)  20  W.N.  15,  where  an  agent  who  had  effected  a  private  sale  of  land,  was  sued 
by  the  purchaser  for  the  deposit,  Pring,  J.,  refused  to  make  an  interpleader  order  on 
the  ground  that  the  defendajit  was  merely  an  agent  for  the  vendor  (the  claimant). 

In  Ison  V.  Stewart,  (1901)  18  W.N.  244,  the  defendant  had  borrowed  the  money 
in  question,  and  was  sued  by  plaintiff  ;  the  executors  of  plaintiff's  deceased  husband 
also  claimed  the  money  ;  order  T**as  refused. 
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It  was  further  said  that  both  claims  must  be  of  a  legal  and  not  an  equitable  char-  g.  f . 
acter  :  Stitrgess  v.  Claude,  1  Dowl.  505  ;  RoQch  v.  Wright,  8  M.  &  W.  155  ;  the  rule  has, 
however,  been  doubted  :  Putney  v.  Tring,  5  M.  &  W.  425 ;  and  was  not  followed  in 
Frost  V.  Heywood,  2  Dowl.  N.S.  801.  See  also  Rusden  v.  Pope,  L.R.  3  Ex.  269,  where 
the  Court  on  a  special  case  decided  the  equities  between  parties  to  an  interpleader  ;  and 
Gourlay  v.  Lindsay,  (1879)  2  S.C.R.  N.S.  278  ;  Duncan  v.  Cashin  L.R.  10  C.P.  554  ; 
44L.J.C.P.245. 

Form  of  order. — For  the  form  of  the  order  see  Chitty's  Forms,  818.  The  claimant 
U  ordered  to  make  himself  the  defendant  in  the  same  or  some  other  action,  or  a  feigned 
issue  is  ordered.     As  to  Sheriff 'sjnterpleader,  s.  8,  [post) . 

*  Issue '  means  in  the  Supreme  Court :  Castlemaine  Brewery  Co.  v.  Hotvell, 
(1887)  3  W.N.  108  ;  and  an  issue  can  only  be  sent  to  the  District  Court  by  consent, 
ibid. ;  but  WiTideyer,  J.,  ordered  trial  in  the  District  Court  against  the  Mrish  of  one  of 
the  parties  :  Rob^m  v.  Weston,  (1891)  8  W.N.  53. 

If  an  issue  Is  sent  to  the  District  Court,  the  Judge  should  find  both  the  law  and  the 
facts  :  MiUer  v.  Carey,  (1892)  9  W.N.  24. 

The  dates  for  the  delivery  of  the  Usue  and  the  return  of  the  same  are  fixed  by  the 
order.  Where  the  execution  creditor  did  not  return  the  issue  within  the  time  fixed, 
the  order  was  vacated,  he  was  barred  from  further  proceeding  and  ordered  to  pay 
costs  :  Godfrey  v.  Ball,  (1897)  14  W.N.  75.  Where  the  execution  creditor  had  been 
directed  by  the  order  to  proceed  to  the  trial  of  the  issue  at  the  earliest  possible  day,  but 
he  had  neglected  to  do  so,  he  was,  on  the  application  of  the  claimant,  barred  from 
further  prosecuting  the  action  ;  and  a  bond  g^ven  by  the  plaintiff  as  security  was 
ordered  to  be  given  up  to  be  cancelled  :  Levy  v.  Mdlison,  (1864)  3  S.C.R.  81.  The 
time  for  the  return  of  the  issues  on  an  order  cannot  be  extended  after  the  term  fixed 
has  expired  :  National  Bank  v.  Goodseil,  (1890)  7  W.N.  4.  And  where  the  issue 
ordered  was  to  decide  the  question  to  whom  the  goods  belonged  at  the  time  of  the 
delivery  of  the  writ  to  the  Sheriff,  and  security  was  ordered  to  be  given  within  seven 
dajrs  ;  the  claimant  coming  after  sixteen  days  to  vary  the  order  was  held  to  be  too  late, 
no  security  having  been  given  :  Smith  v.  Farrelly,  (1893)  9  W.N.  113. 

A  claim  in  alternative  rights  may  be  set  up  and  an  issue  ordered  accordingly : 
E.S.  6f  A.C.  Bank  v.  GiU,  (1886)  2  W.N.  103. 

The  order  should  provide  for  the  interim  protection  of  the  matter  in  dispute ; 
in  the  case  of  money,  by  requiring  it  to  be  brought  into  Court :  Allen  v.  Gilbv,  3  Dowl. 
143. 

Special  orders  may  be  made  putting  some  of  the  parties  on  terms  as  to  the  trial 
of  the  issue ;  as  in  Nolan  v.  London  Chartered  Bank,  (1890)  6  W.N.  127,  where  the 
claimant  being  made  defendant  was  forbidden  to  plead  non  detinet ;  or  as  in  Chislxolm 
V.  Richardson,  (1876)  14  S.C.R.  334,  the  application  (defendant)  may  be  ordered  to 
give  plaintiff  security  for  costs  of  the  action  ordered  against  claimant. 

Summary  deoUion. — The  Court  or  Judge  may  by  consent  determine  the  ques- 
tions in  dispute  summarily,  as  in  Richards  v.  Grunorv,  (1886)  3  W.N.  31  ;  Debniy  v. 
Petre,  (1887)  4  W.N.  51  ;  Lipscomb  v.  Bdl,  (1881)  T.T.R.  14  (2nd  Term). 

Costt.— The  costs  generally  as  between  the  claimant  and  the  plaintiff  are  in  the 
discretion  of  the  Judge,  and  are  disposed  of  after  .and  ordinarily  in  accordance  with 
the  event :  MelviUe  v.  Smark,  3  M.  &  G.  57  ;  Casel  v.  Panenti,  7  M.  &  G.  527.  If  one 
party  is  partly  successful,  the  Judge  will  exercise  his  discretion ;  if  he  has  succeeded 
except  as  to  a  very  trifling  part,  he  will  be  allowed  his  costs  ;  if  he  only  succeeds  as  to  a 
trifling  part  he  may  be  ordered  to  pay  costs :  Chitty's  Archbold,  1399.  Where  a 
claimant  succeeded  as  to  one  article  out  of  several,  and  failed  as  to  the  rest,  he  was 
allowed  costs  relating  exclusively  to  that  one  article,  but  had  to  pay  the  general  costs 
of  all  proceedings  :  National  Bank  v.  Goodseil,  (1890)  7  W.N.  60.  Where  claimants 
were  entitled  to  about  half  the  goods,  but  claimed  the  whole,  and  the  balance  more 
than  sufficed  to  answer  the  judgment  debt,  they  were  ordered  to  pay  all  costs  occas- 
ioned by  the  interpleader  :  Morrisey  v.  Tamworth  Printing  Co.,  (  1884)  1  W.N.  16. 
Where  claimant  claimed  eight  horses  and  succeeded  as  to  three,  costs  of  the  feigned 
issue  were  apportioned  accordingly,  and  no  other  costs  allowed  :  Riordan  v.  Poison, 
fl891)  8  W.N.  53.  Where  claimant  succeeded  as  to  £50  out  of  £56,  ordered  that 
claimant  should  have  the  costs  of  the  summons,  each  party  the  costs  of  the  issue  so  far 
as  each  succeeded  (to  be  set  off),  and  the  costs  of  the  then  present  application  in  simi- 
lar proportion  :  Little  v.  Scadden,  (1896)  13  W.N.  63  ;  the  taxation  in  this  case  was 
the  subject  of  appeal :  13  W.N.  114.  Where  the  execution  creditor  abandoned  the 
proceedings,  the  claimant  was  entitled  to  his  costs  :  Allt  v.  Reverts,  (1887)  3  W.N.  108. 
Where  after  order  made  the  execution  creditor  declined  to  go  on  he  was  ordered  to  pay 
claimant's  costs  :  Short  v.  While,  (1893)  9  W.N.  105. 
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g,  4,  The  cases  preceding  are  cases  of  Sheriff's  interpleader  ;  but  there  seems  to  be  no 

distinction  as  to  costs  ;  and  see  Chitt^s  Archbold,  1399,  1400. 

On  interpleader  in  the  Small  Debts  Court  the  magistrate  ordered  the  claimant, 
though  successful,  to  pay  plaintiff's  costs  and  certain  baiUff's  fees ;  hdd,  on  prohibition, 
that  he  had  jurisdiction  to  so  order  :  Ex  parte  Permanent  Truitee  Co.,  (1897)  14  W.N. 
61. 

Costs  of  defendant  applicant. — If  the  applicant  acts  bona  fide  he  will  in  general 
in  the  first  instance  be  allowed  his  costs  of  the  application  out  of  the  fund  in  dispute, 
to  be  ultimately  paid  by  the  unsuccessful  party :  Chitty's  Archbold,  1399 ;  Bray  v. 
Bank  of  Australasia,  (1896)  13  W.N.  32.  Though  where  the  applicant  was  offered 
an  indemnity  and  refused  it,  the  Court  refused  to  atfow  him  his  costs  :  Gladstone  v. 
White,  1  Hodges,  386.  Even  if  the  party  in  the  wrong  fails  to  proceed,  the  applicant 
will  have  his  costs  out  of  the  fund,  leaving  the  successful  party  to  recover  them  from 
the  other  party  :  Pitchers  v.  Edney,  4  Bing.  N.C.  721. 

If  the  claimant  does  not  appear  on  the  interpleader  summon^fie  cannot  be  or- 
dered to  pay  costs  :  Jones  v.  Leivis,  8  M.  &  W.  264  ;  Wilson  v.  Christie,  (1895)  12  W.N. 
34  ;  but  Stephen,  J.,  ordered  costs  against  the  claimant :  Norman  v.  Ormiston,  (1902) 
19  W.N.  12. 

8.  The  judgment  in  any  such  action  or  issue  as  may  be 
directed  by  the  Court  or  Judge,  and  the  decision  of  the  Court  or 
Judge  in  a  summary  manner,  shall  be  final  and  conclusive  against 
the  parties  and  all  persons  claiming  by,  from,  or  under  them. 

But  there  is  no  difference  between  interpleader  issues  and  other  actions  as  regards 
the  circumstances  under  and  terms  on  which  new  trials  will  be  granted  where  the 
verdict  is  against  evidence :  James  v.  Whitbrcad,  20  L.J.C.P.  217  ;  and  probably  this 
would  here  apply  to  a  motion  for  a  new  trial  on  any  ground,  although  in  England  it 
was  held  that  error  could  not  be  taken  on  a  judgment  on  a  feigned  issue  under  the 
English  Interpleader  Act :  King  v.  Simmonds,  14  LJ.Q.B.  248  ;  7  Q.B.  289. 

A  single  Judge  in  vacation  has  power  to  vary  an  interpleader  order  made  by 
himself  :  Griffiths  v.  McGrath,  (1888)  5  W.N.  12. 

6.  If  such  third  party — 

{a)  having  been  duly  served  with  such  rule  or  order  does  not 
appear  thereupon  to  maintain  or  relinquish  his  claim  ;  or 
{b)  neglects  or  refuses  to  comply  with  any  rule  or  order  made 
after  his  appearance, 
the  Court  or  Judge  may — 

(i)  declare  such  third  party  and  all  persons  claiming  by, 
from,  or  under  him,  to  be  for  ever  barred  from  prose- 
cuting his  claim  against  the  original  defendant,  his 
executors  or  administrators,  saving,  nevertheless,  the 
right  or  claim  of  such  third  party  against  the  plaintiff  ; 
and 
(ii)  thereupon    make   such   order    between  such  defendant 
and  the  plaintiff  as  to  costs  and  other  matters  as 
appears  just  and  reasonable. 
As  to  costs  against  claimant  not  appearing,  see  Jones  v.  Lewis,  8  M.  &  W.  264  ; 
Wilson  V.  Christie,  12  W.N.  34  ;  Norman  v.  Ormiston,  19  W.N.  12,  cited  notes  to  s.  4, 
(ante). 

Neglect  or  reftwe,— See  notes  to  s.  4.  (ante). 

Judge  may  7.  (1)  If  a  Judge,  upon  application   to  him  in  the  first 

ciurt™*"*^*^  ***    instance,  or  in  any  later  stage  of  the  proceedings  thinks  the  matter 
ihid.  s.  6.  more  fit  for  the  decision  of  the  Court,  he  may  refer  the  matter  to 

the  Court. 

(2)  The  Court  shall  thereupon  hear  and  dispose  of  the 
matter  in  the  same  manner  as  if  the  proceeding  had  originally 
commenced  by  rule  of  Court  instead  of  by  order  of  a  Judge. 


CUim  of  third 
party  may  be 
barred  on  his 
noD-appearance 
or  non-com- 
pliance with 
order. 

Ihid.  s.  3. 
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PART  III.  &  a 

Applications  by  Sheriff  and  other  officers. 

I  8.  (1)  When  any  claim  to  any  goods  or  chattels  taken  or  p"i^^^ 

'  intended  to  be  taken  in  execution  under  any  process  issued  by  or  SS^Qf*!^^^ 
under  the  authority  of  the  Court,  or  to  the  proceeds  or  value  there-  &??        *"  ' 
of,  is  made  bxa^persprLnoLbeing-thej^arty  against  whom  such  pro-  i  &  2  wui.  iv, 
cess  has  issued^  the  Court  or  a  Judge,  upon  the  application  of  the  ^*  y^J'^^'^  ^3 
Sheriff  or  other  officer  made  before  or  after  the  return  of  such  $.  7.'  * 
process,  and  before  or  after  any  action  brought  against  such 
Sheriff  or  officer  may — 

(a)  by  rule  or  order  call  before  the  Court  or  a  Judge  the 
party  issuing  the  process  and  the  person  making  the 
claim  ;  and 

(3)  thereupon  exercise  for  the  adjustment  of  such  claim  and 
the  relief  and  protection  of  the  Sheriff  or  other  officer 
all  or  any  of  the  powers  and  authorities  hereinbefore 
contained,  and  make  such  rules,  orders,  and  decisions  as 
appear  to  be  just  according  to  the  circumstances  of  the 
case. 

(2)  The  costs  of  all  such  proceedings  shall  be  in  the 
discretion  of  the  Court  or  Judge. 

The  practice  and  principles  noted  under  the  preceding  sections  apply  generally  in 
interpleader  on  the  application  of  the  Sheriff,  subject  to  the  following  observations  : 

A  Sheriff  may  successfully  apply  for  an  interpleader  order,  although  no  action 
has  been  commenced  against  him^  provided  that  a  bona  fide  legal  claim  has  been 
actually  made  to  goods  lawfully  seized  (Hdton  v.  Guntrip,  3  M.  &  W.  145)  by  him 
{Isaac  V.  Spilsbury  10  Bing.  3  ;  Green  v.  Brown,  3  Dowl.  337) ;  a  claim  by  a  partner 
(qua  partner)  was  not  within  the  Act :  Holmes  v.  Mentxe,  4  Ad.  &  E.  127  ;  see  Larkin 
v.  Graham,  (1883)  4  N.S.W.R.  65.  But  now  as  to  execution  against  partnership 
property  see  s.  23  of  the  Partnership  Act,  55  Vic.  No.  12. 

Notice  of  other  writs  is  not  such  a  claim :  Salmon  v.  James,  1  Dowl.  369  ;  Day  v. 
Waldock,  ibid,  523.  As  to  Bankruptcy,  see  the  Bankruptcy  Act,  1898,  ss.  53,  54, 
and  Heathcote  v.  Linsley,  19  Q.B.D.  285.  As  between  the  execution  creditor  and  a 
claimant  other  than  the  official  assignee  on  the  judgment  debtor  becoming  insolvent 
under  the  Insolvency  Acts,  see  Harris  v.  Solomon,  (1 879)  2  S.C.R.  N.S.  207  ;  London 
Chartered  Bank  v.  Dunnicliffe,  (1887)  4  W.N.  40  ;  Castlemaine  Brewery  Co.  v.  Hoit^l, 
(1887)  4  W.N.  64  ;  Ex  parte  Hickey,  Foster  D.C.P.  App.  268.  Under  the  Bankruptcy 
Acts,  Foster,  J.,  held  in  National  Bank  of  Australasia  v.  Goodsdl,  (1890)  7  W.N.  60, 
that  bankruptcy  of  the  judgment  debtor  does  not  of  itsdf,  without  an  order  of  the 
Court,  stay  the  interpleader  proceedings ;  and  this  was  followed  by  the  Full  Court  in 
Tuffin  V.  Joyce,  (1899)  16  W.N.  97. 

The  Sheriff  is  not  entitled  to  call  upon  a  claimant  to  interplead  where  the  former 
has  committed  some  injury  distinct  from  the  mere  seizure  of  the  goods :  HoUier  v. 
Laurie,  3  C.B.  334  ;  but  see  Winter  v.  Bartholomew,  11  Ex.  704  ;  and  Mercer  v.  Stan- 
bury,  25  L.J.  Ex.  316;  and  here  it  may  be  noticed  that  the  acceptance  by  the  execution 
creditor  of  an  issue  is  not  an  affirmance  of  previous  torts  committed  by  the  Sheriff 
WooUen  v.  Wright,  1  H.  &  C.  554 ;  32  L.J.  Ex.  513.  Where  goods  have  been  wrong- 
fully  seized  under  a  fi.  fa.  and  are  afterwards  sold  under  an  interpleader  order,  the 
execution  creditor  is  not  liable  for  any  loss  that  may  accrue  by  such  sale,  or  by  any 
proceedings  subsequent  to  the  interpleader  order  :  Walker  v.  Olding,  1  H.  5:  C.  621. 

The  Sheriff  is  entitled  to  interplead  after  an  action  has  been  commenced  against 
him  by  the  claimant  for  unliquidated  damages  for  trespass  and  negligence ;  and  the 
Judge  may  in  his  discretion  make  an  order  staying  such  action  :  Sidliixin  v.  Perroi^ 
(1901)  18  W.N.  3. 

The  Sheriff  need  not  by  his  affidavit  deny  coUusion :  Bond  v.  Woodhall,  4 
Dowl.  351.  But  the  Sheriff  may  disentitle  himself  to  relief  by  collusion,  or  by 
taking  an  indemnity  :  Ostler  v.  Bower,  4  Dowl.  605  ;  Brads tock  v.  Campbell,  (1900) 
16  W.N.  238 ;  or  by  being  interested  personally  or  by  his  under-sheriff  :  Ostler  v. 
Bower,  Mipra  ;  or  where  he  has  himself  brought  the  claim  about :  Cox  v.  Balne,  2  D.  &  L 
718 ;  or  where  he  has  acted  upon  his  own  discretion  in  the  matter  of  the  dispute 
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g,  8b  Crump  V.  Day,  4  CB.  760 ;  Tuftan  v.  Harding,  29  L.J.  Ch.  225 ;  (but  see  HUt  v. 
Frost,  3  H.  &  N.  821) ;  or  where  he  has  been  negligent :  Brackenbury  v.  Laurie,  3 
Dowl.  180 ;  or  where  the  application  is  unreasonaUy  delayed :  Mutton  v.  Young, 
4  CB.  371  ;  Tufton  v.  Harding,  supra  ;  and  see  Bagshaw  v.  Famsworth,  2  L.T.  N.S. 
390. 

If  the  Sheriff  abandons  he  disentitles  himself  to  relief  :  Guy  v.  Ambrose,  (1887) 
3  W.N.  136  ;  but  see  Cohen  v.  Burke,  (1885)  1  W.N.  144. 

A  special  bailiff  appointed  under  the  Act  7  Vic.  No.  13,  s.  2,  now  the  Sheriff  Act, 
1900,  s.  10  (post),  can  interplead  :  Levy  v.  Hart,  (1868)  7  S.C.R.  142. 

The  execution  creditor  is  entitled  to  be  defendant  upon  the  issue  and  may  set 
up  a  jus  tertii  against  the  claimant :  Richards  v.  Jenkins,  18  Q.B.D.  451  ;  sec  Usher 
V.  Martin,  24  Q.B.D.  272. 

Proceedings  against  the  Sheriff  will  be  stayed  pending  the  issue,  and  are  usually 
barred  altogether  by  the  order  :  see  Sullivan  v.  Perrot,  (1901)  18  W.N.  3. 

If  the  execution  creditor  does  not  appear  upon  the  Sheriff's  application  to  inter- 
plead, the  Sheriff  will  be  ordered  to  withdraw,  or  to  pay  over  the  proceeds  of  the  goods 
if  sold  ;  and  he  will  be  protected  against  any  claim  of  the  execution  creditor  in  respect 
thereof :  Eveleigh  v.  Salisbury,  3  Bing.  N.C.  298  ;  but  the  execution  creditor  will  not 
be  liable  to  costs  in  ordinary  cases  ;  but  see  AUt  v.  Roberts,  (1887)  3  W.N.  108. 

Where  the  claimant  fails  to  appear  his  claim  to  the  goods  and  against  the  Sheriff 
will  be  barred  ;  but  any  remedy  that  he  may  have  against  the  execution  creditor  will 
be  left  open  :  Ford  v.  Dilly,  5  B.  &  Ad.  885  ;  and  he  will  not  be  liable  to  costs. 

The  costs  are  in  the  discretion  of  the  Judge  and  are  ordinarily  disposed  of  after 
the  claim  has  been  abandoned  or  otherwise  finally  determined  ;  and  generally  follow 
the  event :  Staley  v.  Bedwdl,  10  A.  &  E.  145 ;  and  see  notes  to  s.  4,  Costs.  If  the  Sheriff 
does  not  successfully  support  his  application,  it  may,  and  often  will,  be  dismissed  with 
costs  :  Anderson  v.  Calloway,  1  C.  &  M.  182  ;  /?e  Sheriff  of  Oxfordshire,  6  Dowl.  136. 
He  will  rarely  be  allowed  any  costs,  because  the  relief  sought  is  purely  beneficial 
to  himself :  Cox  v.  Fenn,  7  Dowl.  50 ;  Jones  v.  Lewis,  8  M.  6-  W.  264. 

The  right  of  the  Sheriff  to  poundage  fees  and  expenses  of  execution  is  dependent 
up9n  the  validity  of  the  seizure  ;  and  therefore  abides  the  event  of  the  claim  :  Clark  v. 
Chetwode,  4  Dowl.  635 ;  but  he  may  entitle  himself  to  possession  money  for  possessbn 
after  the  order,  either  by  consent,  or  by  order  of  the  Judge  :  Dobbs  v.  Humphries,  1 
Bing.  N.C.  412 ;  Bland  v.  Delane,  6  Dowl.  293 ;  In  re  Creagh  and  Williams,  (1890) 
6  W.N.  141 ;  and  where  the  parties,  after  an  issue  has  been  directed,  come  to  an 
arrangement,  he  is  entitled  to  possesion  money  from  the  date  of  the  order  :  Scales  v. 
Sargeson,  4  DowL  231 ;  and  if  the  execution  creditor  recovers  any  portion  of  his  debt 
the  Sheriff  may  be  entitled  to  his  charges  pro  tanto. 

Where  a  married  woman  was  the  claimant,  a  verdict  that  the  goods  were  hers 
as  against  the  execution  creditor  has  been  supported  :  Bird  v.  Crabb,  iX)  L.J.  Ex.  318  ; 
Gourlay  v.  Lindsay,  (1879)  2  S.C.R.  N.S.  278. 

After  verdict  for  the  execution  creditor  it  is  the  practice,  though,  semble,  unneces- 
sary, for  the  Sheriff  to  obtain  an  oider  to  sell :  Burns  v.  Dalzell,  (1887)  4  W.N.  81. 

The  Sheriff's  seizure  takes  effect  at  the  earliest  hour  of  the  day  on  which  it  is 
made :  Thompson  v.  De  Lissa,  (1881)  2  N.S.W.R.  165. 

The  question  to  be  tried  is  to  whom  did  the  goods  belong  at  the  time  of  the  seizure  : 
Leiry  v.  Hart,  (1868)  7  S.C.R.  142  :  Chitty's  Forms,  824. 

Where  the  execution  debtor  had  a  stalUon  leased  to  him  for  the  season,  held,  that 
the  Sheriff  could  not  sell  such  an  interest :  Wood  v.  CyShea,  (1893)  10  W.N.  68. 


PART   IV. 

Supplementary. 
Appeal  from  9.  Evcfy  ofdcr  made  in  pursuance  of  this  Act  by  a  single 

Judge.  ^  Judge  not  sitting  in  open  Court  shall  be  liable  to  be  rescinded  or 

1  &  2  Wiu.  IV,  altered  by  the  Court  in  like  manner  as  other  orders  made  by  a 
C.58.S.4.         gjj^gi^  Judge. 

Rules,  &^.  may  IQ.  (1)  All  rules,  ordcrs,  matters  and  decisions  made  and 

^OTd?*^  done  in  pursuance  of  this  Act,  except  only  the  affidavits  filed, 

ihid,  s.  7.         niay,  together  with  the  declaration  in  the  cause,  if  any,  be  entered 
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of  record  with  a  note  in  the  margin  expressing  the  true  date  of      8«  10. 
such  entry  to  the  end  that  the  same  may  be  evidence  in  future 
times  if  required,  and  to  secure  and  enforce  the  payment  of  costs 
directed  by  any  such  rule  or  order. 

(2)  Every  such  rule  or  order  so  entered  shall  have  the 
force  and  effect  of  a  judgment  except  only  as  to  becoming  a 
charge  on  any  land. 

Force  and  effect  of  a  judgment :  but  see  Best  v.  Pembroke,  L.R.  8  Q.B.  363. 

H.  (1)  If  any  such  costs  are  not  paid  within  fifteen  days  Execution  foi 
after  notice  of  the  taxation  and  amount  thereof  given  to  the  ^^^'^  ^.,.  .„ 
party  ordered  to  pay  the  same,  or  his  agent  or  attorney,  execu-  c.  68,  s  7. ' 
tion  may  issue  for  the  same  together  with  the  costs  of  such  entry 
and  of  the  execution. 

(2)  Every  such  writ  may  bear  teste  on  the  day  of 
issuing  the  same  whether  in  or  out  of  term. 

(3)  The  Sheriff  or  other  officer  executing  any  such 
writ  shall  be  entitled  to  the  same  fees  and  no  more  as  upon  a 
similar  writ  grounded  upon  a  judgment  of  the  Court. 


Reference  to  Act. 


5Wm.IV,No.8. 


l&2Wai.IVA58 


7  Vk.  No.  13 


SCHEDULE. 

Title. 


Bxtent  of  RepeftL 


An  Act  for  adopting  and  applying  certain  Acts 
of  Parliament  passed  in  the  eleventh  year  of 
the  reign  of  his  late  Majesty  and  first  year  of 
the  reign  of  his  present  Majesty  and  in  the  first 
and  second  years  of  the  reign  of  his  present 
Majesty  respectively  in  the  admimstration  of 
justice  in  New  South  Wales  in  like  manner  as 
other  laws  of  England  are  applied  therein. 

An  Act  to  enable  G>urts  of  law  to  give  relief 
against  adverse  claims  made  upon  persons 
Imving  no  interest  in  the  subject  of  such 
claims. 

An  Act  for  regulating  the  appointment  and 
duties  of  Sheriff  in  New  South  Wales. 


The  whole  in  so, 
far  as  it  applies 
to  sections  1  to 
7,  inclusive,  of 
the  Act  1  &  2 
Will.  IV  c.  58. 


The   whole,    ex- 
cept section  8. 


The    unrepealed 
portion. 


C.L.P.A. 
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INTEE-STATE  DEBTS  EE- 
COVEEY  ACT  1901. 
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AOT  No.  XLVin.,  1901. 

An  Act  to  consolidate  the  Acts  relating  to  the  enforce- 
ment in  New  South  Wales  of  Judgments  obtained 
in  other  Australian  States  or  New  Zealand,  and  the 
recovery  o^  judgments  against  debtors  who  have 
removed  thereto  from  New  South  Wales.  [As- 
sented to,  13th  November,  1901]. 

BE  it   enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

PART  1. 
Preliminary. 
Shorty  uiic  and  1.  This  Act  may  be  cited  as  the  "  Inter-state  Debts  Recov- 

ery Act,  1901,"  and  is  divided  into  Parts,  as  follows  : — 
PART  L— Preliminary— ss.  1-5. 
PART  II. — Enforcement  of  interstate  Supreme  Court 

JUDGMENTS — SS.   6-11. 

PART  III.— District  Court  proceedings  against  persons 

OUT  OF  THE  jurisdiction — SS.  12-15. 
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PART  IV.— Certifying  District  Court  judgments  for      g.  i. 

ENFORCEMENT  OUT  OF  THE  JURISDICTION— SS.  16-19. 

PART  v.— Enforcement    of   interstate    judgments    of 

LOCAL  COURTS— SS.  20-25. 

2.  (1)  The  Acts  mentioned  in  the  First  Schedule  hereto  are  Rcpaa. 
hereby  repealed.  First  Schedule. 

(2)  All  proclamations  heretofore  made,  and  all  pro- 
ceedings heretofore  taken  under  any  Act  hereby  repealed,  shall 
be  deemed  to  have  been  made  and  taken  hereunder. 

3.  In  this  Act,  unless  the  context  or  subject-matter  other-  intcrpreution. 
wise  indicates  or  requires, —  s.^iT'*^'  ^°'  ^^' 

"  Qerk  "  means  clerk,  registrar,  or  other  proper  officer  of  the  52  vic.  No.  23, 
court  in  connection  with  which  the  term  is  used.  ^"  ^* 

**  Judgment  "  in  Part  II  means  a  judgment,  decree,  rule,  or 
order,  whereby  any  sum  of  money  is  made  payable. 

"  Local  court "  includes  district  court  and  any  inferior  court 
being  a  court  of  record,  and  having  jurisdiction  in 
actions  of  debt  or  for  a  liquidated  sum  to  the  amount  of 
two  hundred  pounds. 

^  State  "  means  a  State  of  the  Commonwealth  of  Australia  or 
the  colony  of  New  Zealand. 

4.  This  Act,  except  Part  II  thereof,  shall  be  read  with  the  ^^^u.  Disfect"^ 
District  Courts  Act,  1901.  Courts  Act. 

ibtd. 

5.  (1)  If  in  any  State  there  be  any  law  in  force  by  which  Governor  may 
effect  may  be  given  by  the  local  courts  thereof  to  the  judgments  of  ^ny  ^^te  S 
the  district  courts  of  New  South  Wales,  the  Governor  may  by  which  a  similar 
proclamation  declare  that  the  provisions  of  this  Act  shall  apply  to  52 V-c^nT^ 
the  judgments  of  the  local  courts  of  such  State,  and  that  process  s.  2.   "   * 
issuing  out  of  such  local  courts  may  be  served  in  New  South 

Wales,  and  that  certificates  of  judgment  obtained  in  district 
courts  in  New  South  Wales  may,  at  the  request  of  the  judgment 
creditors,  be  forwarded  to  such  State. 

(2)  Thereupon  the  provisions  of  this  Act  shall  so  apply, 
and  the  registrars  of  district  courts  shall,  subject  to  the  provisions 
of  this  Act,  give  certificates  of  judgments  obtained  in  such  courts 
for  registration  in  the  local  courts  of  such  State. 

(3)  This  section  shall  not  apply  to  Part  II  of  this  Act. 


PART  II. 
Enforcement  of  interstate  Supreme  Court  judgments. 

6.  (1)  Any  person  in  whose  favour  a  judgment  has  been  ^d"^eJJj°*f 
obtained  in  the  Supreme  Court  of  any  State  may  cause  a  memorial  Supreme  Court 
oftne  same,  authenticated  by  the_seal  of, such  court »-tQ  hf:  filed- in  may"be1ikdof 
the  office  ot  ttie'Supfeme  Courtj;)!  iiew-South- Wales.  record. 

(2)  Such   memorial  shall   thenceforth  be  a  record  of  s.^i. '*^'  ^""-^^ 
such  judgment. 

Judgment. — The  judgment  must  be  final  and  not  merely  interlocutory  :  Splatt 
V.  Splatt,  (1885)  2  W.N.  18;  Splatt y.  Splatt,  (iSS9)  10  N.S.W.R.  227  ;  6  W.N.  58. 
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S.  7.  7.  Such  memorial  shall  be  on  parchment  and  signed  by  the 

Form  and  con-    P^^^^^  ^^  whose  favour  such  judgment  was  obtained,  or  by  his 
tents  of  attorney,  and  shall  contain  the  following  particulars,  all  of  which 

r^  v^*^      2  ^^^^^  ^^  fairly  written  without  interlineations  or  erasures  and 
s.  2.  **^'    ^'     '  with  the  exception  of  dates  in  words  at  length,  that  is  to  say — 

(a)  the  name|  and  additions  of  the  parties  ; 

(b)  the  form  and  nature  of  the  action  or  suit  or  other  pro- 

ceeding ; 

(c)  when  the  same  was  commenced  ; 

(d)  the  date  of  the  signing  or  entering  up  of  the  judgment, 
or  of  passing  the  decree,  or  of  making  the  rule  or  order  ; 

(e)  the  amount  recovered,  or  the  decree  pronounced,  or  rule 

or  order  made ; 

(/)  if  there  was  a  trial,  the  date  of  such  trial  and  the  amount 
of  verdict  given. 

Sitfned  by.  — The  signature  need  not  be  verified  by  affidavit :  Warner  v.  Fischer, 
(1875)  13  S.C.R.  346. 

Jlttomey.  — The  memorial  of  a  foreign  judgment  cannot  be  signed  by  a  firm 
of  attorneys,  but  must  be  signed  by  the  attorney  on  the  record  ;  The  word  'attorney" 
in  this  section  does  not  mean  person  acting  under  a  pvower  of  attorney,  but  means  the 
attorney  on  the  record  :  Hickie  v.  Carrol  and  anotlier,  (1894)  15  N.S.W.R.  113  ;  10 
W.N.  207. 

The  attorney  is  the  attornev  in  the  other  state,  see  Heussler  v.  Rohde,  (1890)  6 
W.N.  129. 

Written. — ^The  provisions  of  this  section  requiring  the  statement  of  the  par- 
ticulars to  be  written  in  words  at  length  are  imperative  :  Bank  of  New  Zealand  v. 
Proudfoot  (1885),  6  N.S.W.R.  177  ;   2  W.N.  14 ;  Splatt  v.  Splatt  (1885),  2  W.N.  18. 

Names  and  additions.— The  names  of  the  parties  must  appear  :  Brown  v. 
Holrius,  (1888)4  W.N.  101. 

The  additions  must  also  be  stated  in  the  memorial,  otherwise  the  Court  will  not 
allow  execution  to  issue  :  Berry  v.  SJiead,  (1886)  7  N.S.W.R.  39  ;  2  W.N.  54  ;  Young 
v.  Hicks,  (1886)  3  W.N.  53  ;  Hig^ott  v.  Lyon  and  others,  (1894)  10  W.N.  130. 

The  form  and  nature  of  the  action.— In  GiUman  v.  Holmes,  (1888)  4  W.N. 
190,  the  memorial  stated  under  the  heading  **  The  form  and  nature  of  the  action  * 
that  the  judgment  was  obtained  '^  on  a  judgment  of  the  County  Court  at  Sandhurst 
and  commenced  in  the  Supreme  Court  of  Victoria  on  the  14th  day  of  July  1887  ,**  and 
the  same  day  was  named  as  the  date  of  the  judgment  and  the  date  of  the  commence- 
ment of  the  action.  Objections  were  taken  first  that  the  "  form  and  nature  of  the 
action  *  were  not  sufficiently  stated  in  accordance  with  the  provisions  of  the  section, 
and  secondly  thit  the  memorial  was  inaccurate  in  giving  the  same  day  as  the  date  of 
the  commencement  of  the  action  and  the  date  of  the  judgment.  Both  objections 
were  upheld  as  fatal. 

Amount  recoYered.— The  amounts  must  be  in  words,  at  length :  SplaU  v. 
Splatt,  (1885)  2  W.N.  18  ;  Bank  of  N.Z.  v.  Proudfoot,  6  N.S.W.R.  177  ;  2  W.N.  14. 

^ow"5SuV**  ®'  (^)  ^^"y  J^^c  o^  the  Supreme  Court  of  New  South 

ibTd.  TT.  Wales,  upon  the  application  of  the  person  in  whose  favour  such 

judgment  was  obtained,  or  of  his  attorney,  may  issue  a  summons 
calling  upon  the  person  against  whom  such  judgment  was  ob- 
tained to  show  cause,  within  such  time  after  personal  or  such 
other  service  of  the  summons  as  the  Judge  directs,  why  execution 
should  not  issue  upon  such  judgment. 

(2)  Such  summons  shall  give  notice  that,  in  default  of 
appearance,  execution  may  issue  accordingly. 

Person  in  whose  favour,  etc.  ♦  «  ♦  or  his  attorney.— In  Victorian  Phillip- 
Stephan  Co.  v.  Davis,  (1890)  11  N.S.W.R.  257  ;  7  W.N.  9,  the  application  was  made 
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by  the  Sydney  attorney,  describing  himself  as  agent  for  the  Victorian  attorneys  of  the         g^  g^ 
plaintiffs ;  the  point  W-as  taken  that  he  was  not  attorney  for  the  plaintiffs,  but  no 
decision  was  given,  the  point  being  apparently  abandoned. 

Why  ezecation  should  not  issue. — The  granting  or  withholding  leave  to 
issue  execution  is  in  the  discretion  of  the  Court  or  the  Judge  to  whom  the  applica- 
tion is  made,  and  inexercising^  thc.pQwer  given  by  this  Act,  the  Court  or  Jud^e  should 
be  guided  by  the  58  H^fi- principles  as.  would  guide  an  EnglisTi  Uourfm  an  action  uppn 
a  foreign  judgment,  and  the  same  considerations  as  would  pievenl  an  Eng^lish,  C<>urt 
froni*^fvTng  eTTecl'lo  *a' foreign  judgment  ought  to  prevent  a  Judge  of  this  Court 
f?&m  granting  an  application  to  issue  execution  made  under  this  Act :  The  Brisbane 
^y'sler  fishery  Co.  w.  Emerson  ^  (1877)  Knox  80  ;  Bajxk  of  New  ZeoTand  v.  Proud  foot, 
(1885)  6  N.S.W.R.  177.  See  as  to  the  cases  in  which  a  foreign  Court  has  jurisdic- 
tion :  Sirdar  Singh  v.  Rajah  of  Faridkote,  (1894)  A.C.  670.  This  principle  is  acted 
on  through  a  long  series  of  cases  each  turning  on  its  own  particular  facts,  the  question 

[Innp  anyfhinp  to  hnpc  hlm*^'^  ^^MtVu^Ti 


judgment  had  beeri  obtained  :  see  WarTier 
1  V.  Poole,  (1877)*Tnox  394;  Sargood  v. 


■Charasse,  (1881)  T.T.R.  13  (2nd  Term)  ;  Mainuxiring  v.  Mercer,  (1881)  T.T.R.  44  ; 
The  Glanmore  and  Monkland  G.M.  Co.  v.  Buckland,  (1884)  1  W.N.  92 ;  Berry  v. 
Shead,  (1886)  7  N.S.W.R.  39 ;  2  W.N.  54 ;  Herman  v.  McQuade,  (1886)  3  W.N.  64 ; 
James  v.  Jameson,  (1887)  3  W.N.  114 ;  Baird  v.  BeU,  (1887)  4  W.N.  17  ;  Splatt  v. 
Splatt,  (1889)  10  N.S.W.R.  227;  Victorian  PhiUip-Stephan  Co.  v.  Davis,  (1890) 
11  N.S.W.R.  257;  7  W.N.  9;  Smith  v.  Campbell,  (1890)  7  W.N.  10;  Herman  v. 
MeaUin,  8  W.N.  38  ;  L.  C.  Bank  of  Australia  v.  McEdxvard,  (1894)  10  W.N.  Ia5  ; 
Bank  of  New  Zealand  v.  Lloyd,  (1898)  14  W.N.  160. 

Married  women. — In  Marks  v.  Casey,  (1890)  7  W.N.  35,  leave  was  refused  to 
issue  execution  against  a  married  woman  here,  her  husband  not  having  been  joined, 
though  the  judgment  was  regularly  obtained  in  Victoria.  And  in  Dean  v.  Rising 
Moon  G.M.  Co.,  (1893)  10  W.N..77,  evidence  having  been  given  of  the  Victorian 
law  as  to  fhe  right  of  a  married  woman  to  sue  in  her  own  name,  leave  was  granted 
to  issue  execution  on  a  judgment  obtained  in  Victoria  by  a  married  woman  against 
■a  no-liability  company  registered  in  Victoria,  but  whose  land  ^\'as  in  New  South 
Wales. 

Voluntarv  appearance  in  a  suit  in  a  foreign  jurisdiction  gives  the  foreign  Court 
jurisdiction:  Victorian  Phillip-Stephan  Co.  v.  Davis,  (1890)  U  N.S.W.R.  257; 
7  W.N.  9. 

Bankruptcy  of  defendant. — The  liankruptcy  of  the  defendant  in  the  colony 
where  the  judgment  was  recovered  has  been  held  to  be  no  bar  to  memorial  issuing 
as  it  would  not  be  a  plea  in  bar  to  action  on  the  judgment :  Bank  of  Netv  Zealand  v. 
Proudfoot,  supra. 

Bankruptcy  of  plaintiff. — But  the  bankruptcy  of  the  plaintiff  prevented  leave 
to  issue  the  execution  bein^  granted,  the  proper  course  being  first  to  take  out  a  sum- 
mons to  revive  the  judgment  and  then  a  second  summons  for  leave  to  issue  execu- 
tion :  Beere  v.  Cterwonka,  (1881)  2  N.S.W.R.  355. 

Costs. — When  the  application  is  dismissed  costs  are  always  granted  :  James  v. 
Jameson,  (1887)  3  W.N.  114 ;  but  aliter  when  it  is  allowed  :  Allen  v.  Birkby,  (1887) 
4  W.N.  16 ;  Splatt  v.  Splatt,  (1889)  10  N.S.W.R.  227 ;  6  W.N.  58 ;  though  it  v^ 
^suggested  bv  Darley.  C.J.,  that  the  costs  might  be  recoverable  as  part  of  the  costs 
of  the  execution  :  Victorian  Phillip-Stephan  Co.  v.  Davis,  (1890  )Il  N.S.W.R.  257  ; 
7  W.N.  9,  but  not  decided. 

9.  If  the  person  so  summoned  does  not  appear  or  does  not  o^^ier  for  issue 
show  sufficient  cause  against  such  summons,  the  Supreme  Court,  19  vk"No"i2 
or  a  judge  thereof,  on  due  proof  of  such  service  as  aforesaid,  may  s.  3.    ' ' 
order  execution  to  issue  as  upon  a  j  adgment  of  such  Court,  sub- 
ject to  such  terms  and  conditions,  if  any,  as  to  such  Court  or 

judge  may  seem  fit. 

Appeal  lies  to  the  Court  from  such  an  order  of  a  judge  :  Warner  v.  Fischer,  (1875) 
13  S.C.R.  346. 

Under  special  circumstances  application  mav  be  made  to  the  Judge  to  rescind 
his  own  order  :  Beere  v.  Czenvonka,  (1881)  2  N.S.W.R.  355. 

10.  Thereupon,  and  subject  thereto,  the  person  entitled  to  Kxccuiion 
5uch  execution  shall  have  and  be  entitled  to  all  such  process  and  to  \^^^^*' 
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S.  10.  all  such  rights  and  remedies  for  the  enforcement  thereof,  and  the 
person  against  whom  such  execution  is  ordered  shall  in  like 
manner  be  entitled  to  all  such  protective  rights  and  advantages  as 
they  would  respectively  have  been  entitled  to  had  such  judgment 
been  obtained  in  the  Supreme  Court. 

In  Re  a  Bankruptcy  notice,  (1898)  8  B.C.  26,  A.  H.  Simpson,  J.,  decided  that 
a  bankruptcy  notice  might  issue  on  a  memorial  of  judgment,  leave  having  been 
obtained  to  issue  execution  :  see  Re  Richards,  (1902)  19  W.N.  152. 

Revivor,  &c.  H.  All  such  proceedings  may  be  had  or  taken  for  the 

19  Vic.  No.  12,    revival  of  such  judgment  or  the  enforcement  thereof  by  and 
against  persons  not  parties  thereto  as  may  be  had  or  taken  for  the 
like  purposes  upon  any  judgment  of  the  Supreme  Court. 
Revival.— See  Beere  v.  Csenvonka,  (1881)  2  N.S.W.R.  355. 


PART  III. 
District  Cowt  proceedings  against  persons  out  of  the 
jurisdiction. 
District  Court  12.  Any   summons   issued   under   the   authority   of   the 

SJ"^?^  Sm  of  District  Courts  Act,  1901,  for  a  debt  or  liquidated  demand  in 
jurisdiction.       money,  whether  on  balance  of  account  or  otherwise,  not  exceeding 
62Vic.  No.  23,  |j^  ^1^^  whole  the  sum  of  toolmndred.  pounds  (if  such  summons 
bear  an  endorsement  under  the  seal  of  the  district  court  whence 
it  issues  to  the  effect  that  it  is  for  service  out  of  the  jurisdiction),, 
may  be  served  out  of  the  jurisdiction. 

fiiS**^**  ^°^  ^8-  (1)  Before  any  such  summons  is  so  endorsed  and  sealed,, 

the  plaintiff  or  some  person  on  his  behalf,  shall  file  an  affidavit,  in 
sccoi^  Schedule  ^.j^^  form  in  the  Second  Schedule  hereto  or  to  the  like  effect,. 
'''■''•  stating,— 

(a)  that  the  defendant  is  resident  out  of  the  jurisdiction ; 

(b)  that  the  plaintiff  has  a  good  cause  ot  action  which  arose 
within  the  jurisdiction  ; 

(c)  the  nature  of  the  same  ; 

(d)  the  amount  sought  to  be  recovered  ; 

{e)  that  the  claim  is  for  a  debt  or  a  liquidated  demand  in 
money  not  exceeding  in  the  whole  the  sum  of  two  hun- 
dred pounds,  or  that  if  it  originally  exceeded  that  sum 
it  has  been  reduced,  by  payment  or  admitted  set-off  or  by 
abandonment  of  excess,  to  a  sum  not  exceeding  two 
hundred  pounds  ; 

(/)  what  is  believed  to  be  the  defendant's  then  place  of  resi- 
dence and  the  distance  in  miles  (approximately)  of  such 
place  of  residence  from  the  Court  whence  such  summons 
is  issued. 
and  prima  fario  (2)  Proof  shall  also  bc  given  to  the  satisfaction  of — 

case  proved,  ^    ^  o 

Ibid.  s.  3.  (^)  the  judge  of  the  district  court  whence  such  summons 

issues,  or 
(b)  a  stipendiary  or  police  magistrate  acting  for  the  district  in 
which  such  district  court  is  holden,  or 
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(c)  a  justice  of  the  peace  for  New  South  Wales,  if  there  is  no       g,  13. 
such  magistrate,  ' 

that  prima  facie,  a  good  cause  of  action  exists,  and  that  apparently 
justice  will  be  done  by  allowing  the  summons  to  be  so  endorsed 
and  sealed  and  the  plaintiff  to  proceed  under  this  Act. 

14.  (1)  Every  such  summons  shall  be  served  personally ,  J*«"on^  »«'^v'« 
and  proof  of  such  service  shall  be  made  by  affidavit  before  a  jus-  52'vi^°n723 
tice  of  the  peace  of  the  State  in  which  such  summons  was  served,  s.  4.    ' 
or  before  a  commissioner  for  taking  affidavits  in  the  Supreme 
Court  of  New  South  Wales  resident  in  such  State. 

(2)  But  if  it  be  made  to  appear  to  the  judge  of  the 
district  court  whence  any  such  summons  issued, — 

{a)  that   reasonable   efforts   were   made   to   effect   personal  wh«m  personal 
service  thereof  upon  the  defendant,  and  that  it  came  to  Ss^j^a^th!' 
such  defendant's  knowledge,  and  that  he  wilfully  neg-  ibid. 
lects  to  appear  to  such  summons,  or 
(b)  that  the  defendant  has  removed,  or  is  living,  out  of  the 
jurisdiction  in  order  to  defeat  or  delay  his  creditors  or 
deprive  the  plaintiff  of  the  relief  to  which  he  is  entitled, 
such  judge  may,  on  the  application  of  the  plaintiff,  order  that 
personal  service  may  be  dispensed  with,  and  that  the  plaintiff 
shall  be  at  liberty  to  proceed  in  the  action  in  such  manner  and 
subject  to  such  conditions  as  to  such  judge  may  seem  fit,  although 
the  summons  has  not  been  served  personally  upon  the  defendant. 

(3)  Thereupon  the  plaintiff  may  proceed  iji  the  action 
against  such  defendant  accordingly. 

18.  (1)  Where  the  defendant  resides  within  twenty  miles  of  Time  for  issue, 
the  district  court  at  which  any  summons  issued  for  service  out  of  mum  dt^ 
the  jurisdiction  is  returnable,  such  summons  shall  be  issued  six  *""'"*°^* 
clear  days,  and  served  four  clear  days  at  least,  before  the  return  ^^^'  *"  ^' 
day  thereof. 

(2)  Where  he  resides  beyond  twenty  and  within  fifty 
miles  of  such  court,  such  summons  shall  be  issued  eight  clear  days, 
and  served  six  clear  days  at  least,  before  the  return  day  thereof. 

(3)  Where  he  resides  beyond  fifty  miles  from  such 
court,  the  respective  periods  to  elapse  between  the  issue  and  the 
service  of  the  summons  and  the  return  day  thereof  shall  be  fixed 
by  the  judge  of  such  court  or  stipendiary  or  police  magistrate  or 
justice  as  aforesaid  after  the  affidavit  aforesaid  has  been  filed  and 
before  the  issue  of  the  summons,  and  in  fixing  such  periods  regard 
shall  be  had  to  the  distance  of  the  place  of  residence  of  the  defen- 
dant from  such  court. 


PART  IV. 
Certifying  District  Court  judgments  for  enforcement  out 

OF  THE  jurisdiction. 
16.  Any  person  who  obtains  a  judgment  in  any  action  in  Affidavit  of 
any  district  court  may  file  with  the  registrar  of  such  court  an  i"*^'"*"*-  &c- 
affidavit  in  the  form  of  the  Third  Schedule  hereto  or  to  the  like  i^fird  ** 
effect,  by  himself  or  some  person  on  his  behalf  cognizant  of  the  Schedule. 
facts,  stating — 
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8.  16.  (a)  that  a  judgment  has  been  obtained  in  such  court  in 

respect  ctf  a  cause  of  action  which  arose  within  the  juris- 
diction, for  a  debt  or  a  liquidated  demand  in  money  ; 

(b)  the  nature  of  the  cause  of  action  ; 

{c)  the  amount  recovered  ; 

{d)  that  the  time  for  appealing  has  expired,  and  that  no 
appeal  is  pending  ; 

(js)  that  such  judgment  is  still  in  full  force  and  remains 
unsatisfied  (  or  if  partly  satisfied,  to  what  extent,  and  the 
amount  or  balance  remaining  due  and  unsatisfied)  ;  and 

(/)  that  the  person  against  whom  such  judgment  was  recov- 
ered is  resident  out  of  the  jurisdiction. 

«°^s^r°  ^^'  ^^y  ^^^^  person  obtaining  a  judgment  as  aforesaid 

62  Vic.  No.  23,  "^^y>  after  such  affidavit  has  been  filed,  deliver  to  such  registrar 
s.  «■  'a  notice,  in  the  form  in  the  Fourth  Schedule  hereto  or  to  the  like 

s^^c  effect,  requiring  such  registrar  to  prepare  a  certificate  of  such 

judgment  and  to  forward  the  same  as  hereinafter  provided. 


judgment. 

Ihid. 

Fifth  Schedule. 


CerUficate  of  18.  (1)  Thereupon  such  registrar  shall  prepare  a  certifi- 

cate of  such  judgment  in  the  form  in  the  Fifth  Schedule  hereto 
or  to  the  like  effect,  addressed  to  the  clerk  of  such  local  court  of  a 
State  in  which  this  Act  has  been  proclaimed  to  be  in  force  as  such 
person  may  require,  and  stating — 

{a)  that  such  judgment  was  obtained  in  such  district  court  in 
respect  of  a  cause  of  action  which  arose  within  the  juris- 
diction for  a  debt  or  liquidated  demand  in  money  not 
exceeding  the  sum  of  two  hundred  pounds  ; 

{b)  the  nature  of  the  cause  of  action  ; 

(c)  the  amount  recovered  ; 

{d)  that  the  same  is  in  full  force  and  remains  unsatisfied  (or 
if  partly  satisfied  the  amount  or  balance  remaining  due 
and  unsatisfied). 

lov^^ouvt"^  (2)  Such  certificate  shall  be  signed  by  the  registrar  of 

Ibid,  such  district  court  and  authenticated  hy  the  seal  of  such  court, 

and  shall  be  forwarded  by  such  registrar  through  the  post  by 
registered  letter  addressed  to  the  clerk  of  such  local  court. 


Ent^  of  19.  The  registrar  of  any  district  court  in  which  a  judgment 

^  jction.        j^^  1^^^  obtained,  and  of  which  judgment  a  certificate  as  afore- 

Sixth'  ^^^^  ^^  hc&n  given,  shall  (upon  receipt  of  a  certificate  in  the  form 

Schedule.  in  the  Sixth  Schedule  hereto  or  to  the  like  effect  under  the  hand 

of  the  clerk  of  any  local  court  of  a  State  in  which  this  Act  has  been 

proclaimed  to  be  in  force,  and  authenticated  by  the  seal  of  such 

court,  stating  that  such  judgment  has  been  satisfied  either  wholly 

or  in  part)  enter  up  satisfaction  in  the  register  of  such  district 

court  to  the  amount  mentioned  in  such  last-mentioned  certificate. 
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PART  V.  a  20. 

Enforcement  of  interstate  judgments  of  local  courts. 

20.  The    registrar    of    any    district    court,    upon    receipt  Judgment  of 
through  the  post  of  a  registered  letter  containing  a  certificate  (in  TOtSTmay  b^ 
the  form  in  the  Seventh  Schedule  hereto  or  to  the  like  effect  ^^J^^  ^J^V° 
addressed  to  him  as  such  registrar  under  the  hand  of  the  clerk  of  |*j;*3Jj 
any  such  local  court,  and  authenticated  by  the  seal  of  such  court)  ^^  ^.^  ""^^  ^ 
of  a  judgment  .obtained  in  such  local  court  against  any  person  s.  s.   * 
resident  in  New  South  Wales  stating — 

(a)  that  such  judgment  was  obtained  in  such  local  court  in 
respect  of  a  cause  of  action  which  arose  within  the  juris- 
diction thereof  for  a  debt  or  liquidated  demand  in  money 
not  exceeding  the  sum  of  two  hundred  pounds  ; 

(b)  the  nature  of  the  cause  of  action  ; 

(c)  the  amount  recovered  ;  and 

(d)  that  the  same  is  in  full  force  and  remains  unsatisfied  (or 
if  partly  satisfied,  the  amount  or  balance  remaining 
due  and  unsatisfied), 

shall  enter  up  judgment  in  the  register  of  such  district  court  for 
the  amount  appearing  in  such  certificate  to  be  due,  in  favour  of 
the  person  named  therein  as  the  judgment  creditor,  and  against 
the  person  named  therein  as  the  judgment  debtor. 

21.  The  registrar  of  such  district  court  shall,  on  the  receipt  Notice  to 
of  such  certificate,  forthwith  send  by  post  a  notice,  in  the  form  in  d«^n«*an<- 
the  Eighth  Schedule  hereto,  or  to  the  like  eflfect,  addressed  to  the  y^\^ 
defendant  at  his  address  specified  in  such  certificate.  sSeduic. 


as  a 
district  court 


22.  Such  judgment  shall  thereupon  be  deemed  to  be  a  judgment 
judgment  of  such  district  court,  and  shall  have  the  same  force  and  ^^JiricfSu 
effect  as  if  such  judgment  had  been  obtained  in  such  district  court,  judgment, 
and  the  like  proceedings  may  be  had  and  taken  upon  and  under  ^t^d. 
the  same  accordingly. 

28.  (1)  The  Supreme  Court  or  a  Judge  thereof  may,  on  the  setting  aside 
application  of  any  person  against  whom  judgment  has  been  so  jJ'^y^F**'**  ***^ 
entered  up,  either  set  aside  such  judgment  or  direct  a  stay  of  execution 
execution  or  of  proceedings  on  such  judgment.  ftw^'* 

(2)  (a)  The  judge  of  such  district  court ;  or 

(d)  a  stipendiary  or  police  magistrate  acting  for  the 

district  within  which  such  person  resides  ;  or 

(c)  if  there  is  no  such  magistrate  a  justice  of  the 

peace  for  New  South  Wales, 

may,  on  the  application  of  such  person,  direct  a  stay  of  execution, 

or  of  proceedings,  on  such  judgment. 

(3)  On  the  hcciring  of  any  such  application,  such 
Court,  judge,  magistrate,  or  justice  may  enter  upon  the  merits  of 
the  whole  case,  but  the  judgment  so  entered  up  shall  be  regarded 
as  prima  facie  proof  of  the  plaintiff's  case. 

(4)  The  setting  aside  such  judgment,  or  stay  of  execu- 
tion, or  of  proceedings  may  be  upon  such  terms  as  to  giving 
security  or  payment  of  costs,  or  as  to  making  application  to  the 
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8.  28.  local  court  in  which  the  judgment  was  originally  obtained  to'set 
aside  the  same,  or  otherwise,  as  to  the  said  court,  judge,  magis- 
trate, or  justice  may  seem  fit. 

Certificate  of  24.  On  the  satisfaction,  either  wholly  or  in  part,  of  any 

satisfaction.        judgment  entered  up  in  the  register  of  any  district  court  under 
this  Act,  the  registrar  of  such  district  court  shall  forthwith  give 
Ninth  Schedule,  notice,  in  the  form  in  the  Ninth  Schedule  hereto,  or  to  the  like 
52  Vic.  No.  28,  effect,  of  such  satisfaction,  or  part  satisfaction  (as  the  case  may  be) 
to  the  clerk  of  the  local  court  in  which  such  judgment  was  origin- 
ally obtained,  and  from  whom  he  received  the  certificate  thereot. 

Moneys  recov-  28.   All  moneys  received  or  paid  into  court  in  satisfaction 

M^iS^t*^to  be  o^  such  judgment  shall,  after  the  cost  of  remitting  the  same  has 
remitted  to        been  deducted  therefrom,  be  remitted  to  the  clerk  of  such  local 


local  court. 
Thid 


Sec.  18. 


court. 


SCHEDULES. 


FIRST  SCHEDULE. 


Reference  to  Act. 


19  Vk.  No.  12  .. 
52  Vic.  No.  23  .. 


Title  or  short  title. 


Extent  of  repeal. 


The  whole. 


An  Act  to  give  further  remedies  to  creditors 
against  persons  removing  from  one  Austral- 
asian G>lony  to  another. 

Intercoloniil  Debts  Act,  1880 1  The  whole. 


SECOND  SCHEDULE. 

State  op  New  South  Wales. 

In  the  District  Court  at  No.  of  plaint 

Between  A.B.,  of  [address  and  description],  plaintiff, 
and 
CD.,  of  [address  and  description],  defendant. 

I,  A.B.,  of  [address  and  description],  make  oath  and  say  as  follows : — 

I  am  informed  and  verily  believe  that  the  said  CD.  is  resident  out  of  the  juris- 
diction, at 

I  have  a  good  cause  of  action  which  arose  within  the  jurisdiction  against  the  said 
CD.  for  the  sum  of  for  [here  state  shortly  the  amount  sought  to  be  recovered  and 

nature  of  the  suit  or  cause  of  action  ;  if  the  amount  originally  due  has  been  reduced  by 
payment  or  admitted  set-off  or  by  abandonment  of  excess  the  same  must  be  stated  and 
particulars  given], 

I  am  informed  and  terily  believe  that  the  said  CD.  now  resides  at 
and  that  the  same  is  distant  aix>ut  miles  from  this  Court. 

(Signed)  A.B. 

Sworn  at  in  the  State  of  New  South  Wales  this  day  of 

one  thousand  nine  hundred  and  before  me,  O.K.,  a  District  Court  Judge, 

&c.,  in  the  State  of  New  South  Wales  [or  a  Commissioner  for  taking  affidavits  in  the 
Supreme  Court  of  New  South  Wales,  or  Justice  of  the  Peace  of  the  State  of  New  South 
Wales,  or  a  Registrar  or  Deputy-Registrar  of  the  District  Court  at 
in  the  State  of  New  South  Wales]. 
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THIRD  SCHEDULE.  Soh.  8. 

Statb  op  New  South  Walks. 
In  the  District  G)urt  at  No.  of  plaint 

Between  A.B.,  plaintiff, 
and 

CD.,  defendant. 
I,  A.B.,  of  [address  and  description]  make  oath  and  say  as  follows : — 

On  the  day  of  one  thousand  nine  hundred  and 

judgment  in  the  District  Court  at  in  a  certain  cause  [No.  of  plaint  ] 

who-ein  I  am  plaintiff  and  CD.  is  defendant  was  recovered  by  me  in  respect  of  a  cause 
of  action  whicn  arose  within  the  State  of  New  South  Wales  for  a  debt  [or  liquidated 
demand  in  money]  not  exceeding  the  sum  of  two  hundred  pounds,  to  wit  the  sum  of 
including  costs  of  suit  against  the  said  CD. 

Such  judgment  was  obtained  in  an  action  for  [here  state  cause  of  action  and  giv^ 
particulars ;  also  if  the  amount  originally  due  voas  reduced  before  action  by  payment, 
admitted  set-off,  or  abandonment  of  excess,  so  state  and  give  particulars]. 

The  time  for  appealing  against  such  judgment  has  expired,  and  no  appeal  is 
pending. 

Such  judgment  is  still  in  force  and  unsatisfied  [or  such  judgment  has  been 
sitished  in  part  by  the  payment  of  the  sum  of  but  is  still  in  force  and 

remains  unsatisfied  to  the  extent  of  the  sum  of  ]. 

I  am  informed  and  verily  believe  that  the  said  CD.  is  resident  out  of  the  juris* 
diction  at  [address]. 

Sworn  at  in  the  State  of  New  South  Wales  this  day  of 

one  thousand  nine  hundred  and  before  me,  G.H.,  a  District  dourt  Judge, 

&c.,  in  the  State  of  New  South  Wales  [or  Commissioner  for  taking  affidavits  in  the 
Supreme  Court  of  New  South  Wales,  or  Justice  of  the  Peace  of  the  State  of  New  South 
Wades,  or  a  Registrar  or  Deputy-Registrar  of  the  District  Court  at 
in  the  State  of  New  South  Wales]. 


FOURTH  SCHEDULE.  Sec.  17: 

State  of  New  South  Wales. 
In  the  District  Court  at  No.  of  plaint 

Between  A.B.,  plaintiff 
and 
CD.,  defendant. 
I,  A.B.,  of  [address  and  description]  the  abovenamed  plaintiff  do  hereby 

require  you  to  give  a  certificate  of  judgment  in  the  above  action  and  to  forward  the 
same  to  the  cleric  of  the  Court  of  [or  at]  in  the  State  [or  Colony]  of 

[Signed)  A.B. 

To  the  Registrar  of  the  District  Court  at 


Sec.  18. 


FIFTH  SCHEDULE. 

State  of  New  South  Wales. 

Certificate  of  Judgment, 
In  the  District  Court  at  No.  of  plaint 

Between  A.B.,  plaintiff,  (Seal) 

and 
CD.,  defendant. 
I,  W.J.,  the  Registrar  of  the  District  Court  at  in  the  State  of  New 

South  Wales  and  the  person  having  the  lawful  custody  of  all  records,  books,  process, 
and  other  proceedings,  and  of  the  s«d  of  the  said  Court,  do  hereby  certify  that  A.B.  of 
[address  and  description]  did  in  the  said  District  Court  at  on  the '  day  of 

one  thousand  nine  hundred  and  recover  judgment  against  the  said 

CD.  now  of  out  of  the  jurisdiction  in  respect  of  a  cause  of  action  which 

arose  within  the  State  of  New  South  Wales  for  a  debt  or  liquidated  demand  in  money 
not  exceeding  the  sum  of  two  hundred  pounds,  to  wit  the  sum  of  including  costs 

of  suit,  that  such  judgment  was  obtained  in  an  action  for  [here  state  came  of  action  and 
give  particulars ;  also  if  the  amount  originally  due  \xxis  reduced  before  action  by  pay- 
ment, admitted  set-off,  or  abandonment  of  excess,  so  state  and  give  partictdars],  and  that 
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3q}|.  5.  ^^^  ^"^^  ^^^  appealing  against  such  judgment  has  expired  and  that  no  appeal  is  pend 
ing,  and  that  such  judgment  is  still  unsatisfied  and  in  full  force  [or  that  such  judgment 
has  been  satisfied  in  part  by  the  payment  of  the  sum  of  but  is  still  in  force  and 

unsatisfied  to  the  extent  of  the  sum  of  ]. 

Given  under  my  hand  and  the  seal  of  the  District  Court  at  this 

day  of  19    . 

W.J., 
(L.S.)        Registrar  of  the  said  District  Court  at 
To  the  Clerk  of  the  Court  of  [or  at] 

in  the  State  [or  Colony]  of 


Sec.  21. 


S^ig  SIXTB   SCHEDULE. 

I,  E.F.,  the  Clerk  of  the  Court  of  [or  at]  in  the  State  [or  Colony  J 

of  and  the  person  having  the  lawful  custody  of  all  records,  books,  process,  and 

other  proceedings,  and  of  the  seal  of  the  said  Court,  do  hereby  certify  that  the  judg- 
ment mention^  in  the  certificate  of  judgment  dated  the  day  of  one 
thousand  nine  hundred  and  given  under  the  hand  of  W.J.,  the  Registrar  of  the 
District  Court  at  in  the  State  of  New  South  Wales,  and  the  seal  of  the  said 
Court  in  a  certain  action  in  the  said  District  Court  at  in  the  said  State  of  New 
South  Wales,  wherein  A.B.  is  plaintiff  and  CD.  is  defendant,  has  been  wholly  paid  and 
satisfied  [or  has  been  satisfied  to  the  extent  of  the  sum  of               ]. 

Given  under  my  hand  and  the  seal  of  the  Court  of  [or  at]  in  the 

State    [or   Colony]   of  this  day    of  19    . 

(L.S)  E.F., 

Clerk  of  the  said  Court  of  [or  at] 

To  the  I^gistrar  of  the  District  Court  at 
in  the  State  of  New  South  Wales. 


Sec.  20;  SEVENTH  SCHEDULE. 

Certificate  of  Judgment, 
In  the  Court  of  [or  at]  No.  of  plaint 

Between  A.B.,  plaintiff,  {Seal) 

and 
CD.,  defendant. 
I,  E.F.,  the  Clerk  of  the  Court  of  [or  at]  in  the  State  [or  Colonyl 

of  and  the  person  having  the  lawful  custody  of  all  records,  books,  process,  and 

other  proceedings,  and  of  the  sod  of  the  said  Court,  do  hereby  certify  that  A.B.,  of 
[address  and  description]  did  in  the  said  Court  of  [or  at]  on  the  day 

of  one  thousand  nine  hundred  and  recover  judgment  against  the  said 

CD.,  of  in  the  State  of  New  South  Wales  in  respect  of  a  cause  of  action  which 

arose  within  the  State  [or  Colony]  of  for  a  debt  or  liquidated  demsuid  in  money 

not  exceeding  the  sum  of  two  hundred  pounds,  to  wit  the  sum  of  including  costs 

of  suit,  that  such  judgment  was  obtained  in  an  action  for  [cause  of  action  to  be  stated 
and  particulars  given;  also  if  amount  originally  due  was  reduced  before  action  by 
payment,  admitted  set-off,  or  abandonment  of  excess,  the  same  should  be  stated  and  par- 
ticulars given]f  and  that  the  time  for  appealing  against  such  judgment  has  expired  and 
that  no  appeal  is  pending,  and  that  such  judgment  is  still  unsatisfied  and  in  full  force 
[or  that  such  judgment  bis  been  satisfied  in  part  by  the  payment  of  the  sum  of 
but  is  still  in  force  and  unsatisfied  to  the  extent  of  the  sum  of  ]. 

Given  under  my  hand  and  the  seal  of  the  Court  of  [or  at]  this 

day  of  19    .  (l.s.)  E.F., 

Clerk  of  the  said  Court  of  [or  at] 

To  the  Registrar  of  the  District  Court  at 
in  the  State  of  New  South  Wales. 


EIGHTH   SCHEDULE. 

In  the  District  Court  at  (Seal) 

To  CD.  of  [address  and  description] 

I,  W.J.,  the  Registrar  of  the  District  Court  do  hereby  give  you  notice 

tliat  a  judgment  has  been  obtained  against  you  by  A.B.  of  [address  and  description]  in 
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respect  of  a  cause  of  action  which  arose  within  the  State  [or  Colony]  of  Soh.  8. 

for  a  debt  or  liquidated  demand  in  money  not  exceeding  the  sum  of  two  hundred  and 
fifty  pounds,  to  wit  the  sum  of  including  costs  of  suit  in  the  Court  of  [or  at] 

,  that  such  judgment  was  obtained  in  an  action  for  [here  state  cause  of  action 
and  give  particulars;  also  if  the  amount  originally  due  vuas  reduced  by  payment , 
admitted  set-off,  or  abandonment  of  excess,  so  state  and  give  particulars'],  and  that  the 
time  for  appealing  against  such  judgment  has  expired  and  that  no  appeal  is  pending, 
and  that  such  judgment  is  still  unsatisfied  and  in  full  force  [or  that  such  judgment  has 
been  satisfied  in  part  by  the  payment  of  the  sum  of  but  is  unsatisfied  to  the 

extent  of  the  sum  of  \ 

Given  under  my  hand  and  the  seal  of  the  District  Court  at  this 

day  of  19    . 

W.J., 
Registrar  of  the  said  District  Court  at 


NINTH    SCHEDULE.  Sec.  24; 

In  the  District  Court  at  (Seal) 

I,  W.J.,  the  Registrar  of  the  District  Court  at  in  the  State  of  New 

South  Wales,  and  the  person  having  the  lawful  custody  of  all  records,  books,  process, 
and  other  proceedings,  and  of  the  seal  of  the  said  Court,  do  hereby  certify  that  the 
judgment  mentioned  in  the  certificate  of  judgment  dated  the  day  of 

one  thousand  nine  hundred  and  under  the  hand  of  E.F.  the  clerk  of  the 

Court  of  [or  at]  in  the  State  [or  Colony]  of  and  the  seal 

of  the  said  Court  in  a  certain  action  in  the  said  Court  of  [or  at] 

wherein  A.B.  is  plaintiff  and  CD.  is  defendant,  has  been  wholly  paid  and  satisfied  [or 
has  been  satisfied  to  the  extent  ot  the  sum  of  ]. 

Given  under  my  hand  and  the  seal  of  the  District  Court  at  in  the  State 

of  New  South  Wales  this  day  of  19    . 

(L.S.)  W.J., 

Registrar  of  the  District  Court  at 

To  the  Clerk  of  the  Court  of  [or  at] 

in  the  State  [or  Colony]  of 
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JURY  ACT  1901. 
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8. 1.  Act  No.  LXVII,  1901. 

An  Act  to  consolidate  the  statutes  relating  to  Jurors. 
[Assented  to,  27th  December,  1901]. 

BE  it  enacted   by  the  King's  Most  Excellent   Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative   Assembly  of    New  South  Wales  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

PART  I. 

Preliminary. 

Short  tide  and  1-  This  Act  may  be  cited  as  the  "  Jury  Act,  1901,"  and  is 

division:  divided  into  parts,  as  follows  : — 

PART  I. —Preliminary-  -ss.  1,  2. 

PART  II.— Qualifications,  disqualifications,  and  exemp- 
tions—ss.  3-7. 

PART  III.— Jurors'  districts— ss.  8,  9. 

PART  I  v.— Jury  lists— ss.  10-17.. 

PART  v.— Jurors'  books  and  special  jurors'  lists— ss. 
18-22. 

PART  VI.— Lists  for  new  courts— ss.  23-27. 

PART  VII.— Trial  BY  JURY— ss.  28-33. 

PART  VIII.— Jury  precepts  and  summonses— ss.  34-53. 

PART  IX.— Challenge— ss.  54-58. 

PART  X.— Striking  and  impanelling— ss.  59-65. 

PART  XL— Refreshment— s.  66. 

PART  XII.— Disagreement— ss.  67,  68. 

PART  XIIL— View  BY  JURORS— ss.  69-71. 

PART  XIV.— Fees— ss.  72-79. 

PART  XV.— Fines,  penalties,  &c.— ss.  80-88. 

Repeaj.  2.  (1)  The  Acts  mentioned  in  the  First  Schedule  to  this  Act 

First  Schedule,    are  to  the  extent  therein  expressed  hereby  repealed. 

Saving  dause.  *  ■'        •^ 

(2)  All  proclamations,  rules,  orders,  notices,  summonses, 
precepts,  lists,  and  jurors'  books  made  or  issued  under  the  author- 
ity  of  any  enactment  hereby  repealed,  and  being  in  force  at  the 
time  of  the  passing  of  this  Act,  shall  be  deemed  to  have  been  made 
or  issued  hereunder. 


PART  II. 
Qualifications,   disqualifications,   and   exemptions. 
puaiification  of  8.  Except  as  hereinafter  provided  every  man  above  the  age 

jurors.  Qf  twenty-one  years,  residing  in  New  South  Wales,  who  has  within 

H^i!^^'  ^°*  ^*  New  South  Wales  in  his  own  name  or  in  trust  for  him — 
22  Vic.  No.  18,  (a)  a  clear  yearly  income  of  at  least  thirty  pounds  by  the  year 

'•  ^^'  arising  out  of  lands,  houses,  or  other  real  estate  ;  or  partly 

out  of  real  and  partly  out  of  personal  estate ;  or 
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{b)  a  clear  real  or  personal  estate  of  the  value  of  at  least  three       B.  8. 
hundred  pounds, 

shall  be  qualified  and  liable  to  serve  on  juries  for  the  trial  of  all 
issues,  civil  and  criminal,  and  for  the  assessment  of  damages  in  all 
actions  at  law.  and  to  act  as  a  juror  in  any  District  Court. 

4.  No  man —  pisquauaca- 

tion. 

(a)  who  is  not  a  natural  born  subject  of  the  King,  unless  he  n  vic.  No.  20. 
has  obtained  letters  of  denization,  or  been  naturalised,  or  '•  ^• 
has  resided  in  New  South  Wales  for  at  least  seven  years  ;  ^10.'^*  ^^*  ^' 
or 

(J?)  who  has  been  attainted  of  any  treason  or  felony,  or  con- 
victed of  any  crime  that  is  infamous,  unless  he  has 
obtained  a  pardon  thereof,  or  is  within  the  benefit  and 
protection  of  some  Act  giving  the  force  and  effect  of  a 
pardon  under  the  Great  Seal  for  such  crime  ;  or 

(c)  who  has  been  twice  convicted  in  any  part  of  the  British 
dominions  of  any  treason,  felony,  or  infamous  crime, 
shall  be  qualified  to  serve  on  any  jury  under  this  Act. 

For  a  very  full  dissertation  on  the  history  of  the  law  of  England  respecting  mixed 
juries  in  cases  of  foreigners,  and  for  a  review  of  the  origin  and  progress  of  trial  by  jury 
in  this  State,  sec  Reg.  v.  Valentine,  (1871)  10  S.C.R.  1 13,  where  it  was  held  that  an 
alien  charged  with  a  criminal  offence  is  not  entitled  in  this  State  to  a  jury  de  medietate 
linguae. 

5.  (1)  The  following  persons  shall  be  absolutely  freed  and  ^^"^p^o^- 
exempted  from  being  returned  and  from  serving  upon  any  juries  iV^*  ^°'  ^' 
whatsoever,  and  their  names  shall  not  be  inserted  in  the  lists  to  be  is  vic.  No.  s. 
prepared  by  virtue  of  this  Act,  that  is  to  say —  '•  ^* 

''     ^  -^  '  -^  31  Vic.  No.  6, 

(a)  Judges  of  the  Supreme  Court  and  District  Courts,  Chair-  ••  ^• 
men  of  Courts  of  Quarter  Sessions,  and  the  ministerial 
officers  of  such  Courts  ; 

(b)  members  of  the  Executive  and  Legislative  Councils  and  of 

the  Legislative  Assembly,  and  the  ministerial  officers 
thereof ; 

(c)  persons   holding  offices   under   the  departments  of  the 

Customs  and  Distilleries,  and  of  the  Colonial  Secretary, 
Surveyor-General,  Treasury,  Audit  Office,  and  Post 
Office ; 

(d)  the  mayor,  town  clerk,  and  principal  surveyor  of  the  city 
of  Sydney ; 

(e)  clergymen  in  holy  orders,  priests  of  the  Roman  Catholic 

faith,  and  other  ministers  of  religion  having  established 

congregations  ; 
(/)  barristers  and  solicitors  duly  admitted  to  practise,  and 

actually  practising,  and  their  clerks  ; 
(g)  coroners ; 

(A)  stipendiary  magistrates  ; 
(t)  gaolers,  Sheriff's  officers,  constables,  and  peace  officers  ; 

(f)  physicians,  surgeons,  apothecaries,  and  druggists  in  actual 

practice  ; 
(k)  military  and  naval  officers  on  full  pay  ; 

C.L.P.A.         17  C^nir\n]o 
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(J)  officers,  non-commissioned  officers,  and  volunteers  of  the 
volunteer  force,  after  having  served  as  efficient  volunteers 
for  at  least  two  years,  and  officers  and  non-commissioned 
officers  of  the  permanent  staff  of  the  volunteer  force,  so 
long  as  they  continue  to  serve  as  efficient  volunteers  ; 

(w)  licensed  pilots  and  masters  of  vessels  actually  employed  in 
trading ; 

(«)  household  officers  and  servants  of  the  Governor  ; 
(p)  schoolmasters  and  parish  clerks  ; 

(/>)  such  other  persons  holding  office  or  being  in  the  public 
service  as  the  Governor  exempts  from  service  on  juries 
either  generally  or  for  a  limited  period,  of  which  exemp- 
tion notice  shall  be  given  to  the  Sheriff ; 

{q)  managing  directors,  managers,  cashiers,  and  tellers  of 
banking  establishments ; 

(r)  persons  above  the  age  of  sixty  years  who  claim  exemption 
at  any  Court  of  Petty  Sessions  held  for  correcting  the  jury 
list  as  hereinafter  provided  ;  and 

(5)  persons  incapacitated  by  disease  or  infirmity  from  dis- 
charging the  duty  of  jurymen. 

(2)  A  certificate  under  the  hand  of  the  officer  command- 
ing the  volunteer  force  shall  be  sufficient  evidence  of  the  identity 
and  right  of  any  officer  or  non-commissioned  officer  of  such  force 
claiming  such  exemption. 

(3)  If  any  such  commanding  officer  knowingly  gives  a 
false  certificate  under  this  section  he  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  two  hundred  pounds  to  be  recov- 
ered by  action  of  debt  or  information  in  the  Supreme  Court,  and 
paid  into  the  Consolidated  Revenue  : 

Provided  that  such  proceeding  shall  not  protect  such  com- 
manding officer  from  a  criminal  pro^eding  for  misdemeanour. 

Ministerial  officers  of  both  the  Supreme  and  District  Courts  have  been  considered 
to  be  alike  exempt. — (Commissioner's  Note.) 

6.  No  person  otherwise  entitled  to  exemption  from  service 
as  a  juror  shall  be  exempted  unless  he  has  claimed  such  exemption 
Vic  No.  6,  ^^  notice  to  the  Sheriff  thirty  days  at  the  least  before  he  is  sum- 
moned. 


Evidence  as  to 
volunteers: 

31  Vic.  No.  6, 
8.87. 


Penaltr  for 
false  certi£cate: 

Ibid.  s.  38. 


Exemption  to 
be  cUumed: 


40 
s.  5. 


puaiification  of  T'  O)  ^o  person  who  is  not  duly  qualified  according  to  this 

inqu«^'*SSder  Act  to  serve  as  a  juror  shall  be  liable  to  be  summoned  or  impanelled 
^d^^mm^^^  to  serve  as  a  juror  upon  any  inquest  or  inquiry  by  or  before  any 
Mons;  sheriff  or  coroner  by  virtue  of  any  writ  of  inquiry,  or  by  or  before 

11  y»c.  No.  20,  any  commissioner  appointed  under  the  Great  Seal  or  the  Seal  of 
the  Supreme  Court. 

(2)  Provided  always  that  nothing  in  this  section  contained 
shall  extend  to  any  inquest  before  any  coroner  by  virtue  of  his 
office. 
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PART  III.  8.  & 

Jurors'  districts. 

8.  The  Sydney  police  district  and  all  places  within  a  dis- |^,^^y  J"'^"' 
tance  of  twelve  miles  from  the  Sydney  Town  Hall  shall  be  the  n  vic.  No.  20. 
jurors'  district  for  Sydney  in  respect  of  all  courts  held  within  that  »•  ^• 

city  by  or  before  the  Supreme  Court  or  any  Judge  thereof,  and  all  ^^^i^'  ^"^^  ^®' 
Courts  of  Quarter  Sessions  and  District  Courts  held  therein.  40  vie.  No.  o. 

But  sec  Jury  (Amendment)  Act,  1902.  (post),  '•  ®- 

9.  (1)  The  jurors'  district  for  every  other  town  or  place  at  other  jurors- 
which  any  court  for  the  trial  by  jury  of  civil  and  criminal  issues  ii  viT'No  20 
and  the  assessment  of  damages,  or  any  court  of  Quarter  Sessions  s.  4.   *    **'     ' 
or  any  District  Court  is  appointed  to  be  held  shall  be  the  police  22  vic.  No.  is, 
district  for  such  town  or  place,  or  the  said  police  district  together  ^  ^.'^  j^^  ^ 
with  such  other  police  district  or  districts  adjoining  thereto  as  the  s.  1.  *   **'  ' 
Inspector-General  of  Police  thinks  fit. 

(2)  Whenever  it  is  made  to  appear  to  the  Governor  that 
the  list  of  jurors  qualified  to  serve  on  any  jury  for  any  such  town  or 
place  does  not  contain  two  hundred  names,  the  Governor  may 
extend  the  jurors'  district  for  such  town  or  place  to  such  extent  as 
he  thinks  fit. 

The  original  sections  became  unworkable,  and  these  clauses  embody  the  practice 
which  has  prevailed  for  some  thirty  yeairs,— {Commissioner's  Note,) 
But  see  Jury  (Amendment)  Act,  1902,  {post). 


PART  IV. 
Jury  lists. 
10.  The  clerk  or,  if  there  be  more  than  one,  the  senior  clerk  Notice  to  chief 
of  petty  sessions  of  the  police  district  in  which  is  situated  any  town  SSk^oi? un$. 
or  place  where  any  such  court  is  appointed  to  be  held,  shall,  within  11  vic.  No.  20, 
the  second  week  of  October  in  every  year,  issue  a  notice  in  writing  *'  '^\ 
to  the  chief  constable  of  the  said  police  district  in  the  form  con-  ],®  J'7.  ^°'  ^®* 
tained  in  the  Second  Schedule  to  this  Act,  requiring  him  to  make  second 
out  during  the  second,  third,  and  fourth  weeks  of  the  month  of  ^<^*^cduie. 
November  then  next  ensuing  a  true  list  of  all  men  within  the 
jurors'  district  for  such  town  or  place  liable  to  serve  on  juries  ac- 
cording to  this  Act ;  and  shall  at  the  same  time  furnish  him  with 
the  form  of  return  set  forth  in  the  Third  Schedule  to  this  Act.         Third  schedule. 

H.  (1)  The  said  chief  constable  shall  forthwith  after  the  Lists  to  be 
receipt  of  the  said  notice,  prepare  and  make  out  in  alphabetical  ?h?^***  ^^ 
order  a  true  list  of  every  man  residing  within  such  jurors*  district,  constables, 
qualified  and  liable  to  serve  on  juries  as  aforesaid,  with  the  true  l^^'^'  ^°-  ^' 
christian  and  surname  correctly  and  legibly  written  at  full  length, 
and  with  the  true  residence,  degree,  calling  or  business,  and  nature 
of  the  qualification  of  every  such  man  in  the  proper  columns  of  the 
said  form  of  return. 

(2)  The  chief  constables  of  other  police  districts  within 
which  portions  of  such  jurors'  district  may  be  shall  assist  such 
first-mentioned  chief  constable  in  preparing  and  making  out  such 
list,  by  communicating  to  him  the  name,  residence,  addition,  and 
nature  of  the  qualification  of  every  man  within  such  police  dis- 
tricts, qualified  and  liable  to  serve  on  juries  as  aforesaid. 
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S.12. 


Lists  to  be  open 
for  inspection. 

11  Vic.  No.  20, 
s.  7. 

18  Vic.  No.  18, 
$.  7. 

Fourth 
Schedule: 


Special  petty 
sessions  to  be 
summoned. 

U  Vic.  So.  20, 
s.  8. 

18  Vic.  No.  18, 
s.  6. 


12.  The  said  chief  constable  having  made  out  such  list  shall, 
on  the  last  Saturday  in  November,  affix  on  the  principal  door  of 
every  court-house  and  police  office  in  his  district,  a  notice  in  the 
form  contained  in  the  Fourth  Schedule  to  this  Act ;  and  shall  keep 
the  original  list  or  a  true  copy  thereof  to  be  inspected  by  the  inhabi- 
tants  of  the  said  jurors*  district  at  any  reasonable  time,  without 
fee,  to  the  end  that  due  notice  may  be  given  of  any  names  improp- 
erly inserted  in  or  omitted  from  the  said  list. 

18.  The  said  clerk  of  petty  sessions  shall,  before  the  twen- 
tieth  day  of  November  in  every  year,  cause  all  the  justices  resident 
within  the  jurors'  district  to  be  summoned  to  attend  a  special 
petty  sessions,  at  the  usual  place  of  meeting  of  the  petty  sessions 
for  the  police  district  in  which  such  town  or  place  as  aforesaid  is 
situate,  on  the  second  Tuesday  in  the  month  of  December  then 
next,  for  the  purpose  of  correcting  and  allowing  the  jury  list  for 
such  jurors'  district. 

'    But  see  Jury  (Amendment)  Act,  1902,  (post). 


Correction  and 
adlowancc  of 
lists. 

11  Vic.  No.  20, 
s.  8. 


H.  (1)  The  said  justices  shall  hold  a  special  petty  sessions 
accordingly,  and  they  or  any  two  of  them  shall  sit  de  die  in  diem 
until  the  said  lists  are  corrected  and  allowed  as  hereinafter  provided. 

(2)  The  said  chief  constable  shall  then  and  there  pro- 
duce the  list  of  men  qualified  and  liable  to  serve  on  juries  by 
him  prepared  and  made  out  as  aforesaid. 

(3)  The  justices  attending  such  sessions  shall  thereupon 
examine  the  said  list,  and  shall  strike  out  therefrom  the  names  of 
all  persons  not  liable  to  serve  or  disqualified  from  serving  upon 
such  juries,  and  also  the  names  of  those  who  are  disabled  by  lunacy 
or  imbecility  of  mind,  or  by  deafness,  blindness,  or  other  permanent 
infirmity  of  body,  and  also  the  names  of  all  men  of  bad  fame  or  of 
immoral  character  and  repute  ;  and  shall  insert  in  such  list  all 
names  improperly  ojnitted,  and  correct  all  errors  and  inaccuracies 
therein. 

(4)  If  the  said  justices  are  divided  in  opinion  upon  any 
question  as  to  the  striking  out  or  adding  of  any  name,  the  decision 
thereof  shall  be  determined  by  ballot. 

(5)  When  such  list  is  duly  corrected  it  shall  be  allowed 
by  the  justices  present  or  two  of  them,  who  shall  sign  the  original 
list  and  three  fair  copies  thereof  with  their  allowance  thereof : 

Provided  that  where  no  Circuit  Court  or  Court  of  Quarter 
Sessions  is  appointed  to  be  held  at  such  town  or  place,  one  fair  copy 
only  shall  necessary. 

In  Ricketson  v.  Barbour,  (1878)  1  S.C.R.  N.S.  193,  where  a  jury  list  had  been 
improperly  revised  by  a  bench  of  magistrates,  of  which  the  plaintiflf  was  one,  a  new 
trial  was  ordered. 


Sheriff's 
bailiffs  to  attend 
court. 

18  Vic.  No.  18, 
s.  6. 


16.  The  bailiffs  of  the  Sheriff  acting  in  such  jurors'  district 
shall  attend  the  petty  sessions  on  notice  in  that  behalf  from  the 
clerk  of  petty  sessions,  and  there  afford  to  the  justices  all  such  in- 
formation touching  the  names,  residences,  and  business  of  the 
persons  mentioned  in  the  lists  as  it  is  in  the  power  of  such  bailiffs  to 
afford. 
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16.  (1)  If  the  Supreme  Court  or  a  Circuit  Court  or  Court  of      8.16. 
Quarter  Sessions  is  appointed  to  be  held  at  such  town  or  place,  the  ^^^  ^^  ^ 
clerk  of  petty  sessions  shall,  on  or  before  the  last  day  of  December,  trLisnUtied  to 
transmit  one  of  such  fair  copies  to  the  Sheriff,  and  if  a  District  uistrUn^cLn 
Court  is  appointed  to  be  held  at  such  town  or  place,  he  shall,  on  or  Judges. 
before  such  date,  transmit  one  of  such  fair  copies  to  the  Judge  J^g"^'*^- -'^'o- 20, 
thereof.  is  vic.  No.  is, 

(2)  The  said  clerk  shall  keep  the  said  original  corrected  *•  ®- 
list  among  the  records  of  his  office  ;  and  shall  have  one  of  such  fair  f.^5T!*^'  ^*^'  ^^' 
copies  ready  to  be  produced  in  the  Supreme  Court  or  Circuit  Court, 
or  in  any  Court  of  Quarter  Sessions  when  the  same  is  required 
therein. 

17.  The  Sheriff  shall  keep  the  lists  so  transmitted  to  him  Sheriff  ^to^ 
among  the  records  of  his  office.  i^j^  *^^*  20 

s.  0.   ■  *   * 


PART  V. 
Jurors'  books  and  special  jurors*  lists. 

18.  Within  ten  days  from  the  receipt  of  such  list  for  any  jurors'  books 
jurors'  district,  the  Sheriff  shall  make  out  therefrom  a  book  to  be  ^^S^^^^'"''^ 
called  the  "  jurors'  book  "  for  such  district,  and  shall  in  the  said  jj^ 
book  transcribe  in  alphabetical  order  the  names  of  all  persons  con- 
tained in  the  said  list,  beginning  under  each  letter  of  the  alphabet 

with  the  surname  of  each  person,  together  with  the  addition  of  the 
residence,  degree,  calling  or  business,  and  qualification  of  each 
person. 

19.  The   said  jurors'  book  shall  be  kept  by  the  Sheriff  J"^".'  ^^^. 
among  the  records  of  his  office,  and  shall  be  ready  to  be  produced  Jl^e  yelr  o^nS^ 
in  Court  upon  the  trial  of  every  issue,  and  shall  be  brought  into  Si^wcd!^ 

use  on  and  from  the  first  day  of  January  after  the  allowance  of  the  7^^. 
said  list,  and  shall  be  used  for  one  year  then  next  following  or  until 
a  new  list  has  been  duly  prepared  corrected  and  allowed  for  another 
year. 

20.  The   Judge  of  the  District  Court  to  whom  any  such  District  Court 
list  is  transmitted  shall  in  like  manner  prepare  a  jurors'  book  for  22  vfc.  nSI^is, 
such  Court.  s.  61. 

21.  (1)  Immediately  after  making  out  the  jurors'  book  for  spcdai  jurors' 
any  district  the  Sheriff  shall  make  out  therefrom  a  list  to  be  called  "!'•„. 

the  **  special  jurors'  list  "  for  such  district,  and  shall  in  the  said  list  s.  10!*^' 
insert  in  alphabetical  order  the  name  of  every  person  described  in  ^3^'*^"  ^^'  ^' 
the  said  book  as  a  justice  of  the  peace,  lessee  of  the  Crown,  banker, 
bank  director,  merchant,  accountant,  engineer,  manager  of  a 
station,  broker,  chemist,  druggist,  warehouseman,  commission 
agent,  architect,  or  as  the  owner  or  tenant  of  any  lands  or  tene- 
ments of  the  yearly  value  of  one  hundred  pounds  and  upwards, 
together  with  the  residence  and  addition  of  such  person,  and  shall 
prefix  to  every  name  in  such  list  its  proper  number  from  the  first 
name  down  to  the  last  in  a  regular  arithmetical  series. 
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8.  21.  (2)  The  Sheriff  shall  annex  such  list  to  the  jurors'  book 

from  which  it  has  been  made  out,  to  be  kept  and  produced  there- 
with. 

2S!?o  d«^  of  ^-  ^^^  Sheriff  shall  forthwith  transmit  a  copy  of  such  list 

petty  sessions,     to  the  clerk  of  the  petty  sessions  from  which  he  has  received  the 
11  Vic.  No.  20,  general  list  from  which  the  same  has  been  extracted,  and  such 
special  jury  list  shall  be  kept  by  the  said  clerk  of  petty  sessions 
ready  to  be  produced  in  any  such  court  as  aforesaid  when  required 
therein. 


10. 


PART  VI. 
Lists  for  new  courts. 
On  prodamft.  28.  If  the  Govemor  by  proclamation   directs   a  Circuit 

OTiS^t^fu^'usts  Court,  or  District  Court,  or  Court  of  Quarter  Sessions  to  be  held  at 
to*t**rSS2d**  any  town  or  place  where  provision  has  not  theretofore  been  made 
n  virNo.  20,  ^^^  ^^^  preparing  and  settling  of  the  Jury  Lists  for  such  town  or 
«.  11-  '  place,  the  uovernor  may  direct  the  bench  of  magistrates  of  the 

Pg'^ic.  No.  18,  district  wherein  such  town  or  place  is  situate  to  cause  jury  lists  for 
such  town  or  place  to  be  prepared. 

Lists  to  be  24.  (1)  The  said  bench  of   magistrates  shall  thereupon, 

wtEiTairee  Within  three  months  after  the  receipt  of  such  direction,  cause  to  be 
months.  prepared  lists  of  all  jurors  within  the  jurors'  district  for  such  town 

^**''-  or  place. 

(2)  The  clerks  of  petty  sessions,  chief  constables,  and 
justices  shall  do  and  perform,  within  the  said  period  of  three 
months,  all  such  acts,  matters,  and  things  in  and  towards  prepar- 
ing, correcting,  allowing,  and  transmitting  the  jury  list  for  such 
jurors'  district  as  are  required  to  be  ordinarily  done  under  the 
provisions  of  Part  IV  of  this  Act. 

Sheriff  to      ^  26.  The  Sheriff  shall,  within  the  said  three  months,  make 

K^KSd^slflidli  ^"^  irom  any  such  list  transmitted  to  him  a  jurors*  book  and 
jurors'  ust.  special  jurors'  list  for  such  district  according  to  the  provisions 
i\vic.  No.  20,  of  Part  V  of  this  Act. 

District  Cotirt  26.  The  judge  of  the  District  Court  to  whom  any  such  list 

D^^k^jurors'  is  transmitted  shall,  within  ten  days  from  the  receipt  of  such  list, 

^^*  make  out  therefrom  a  jurors*  book  for  such  court  according  to  the 

22  Vic.  No.  18,  provisions  of  Part  V  of  this  Act. 

and*iStsto°romc  ^'*  ^^)  Every  such  jurors'    book  and  special  jurors*  list 

into  force  im-  when  Settled  shall  come  into  force,  and  the  persons  whose  names 
Z^^^u^in  ^^^  therein  set  down  shall  be  liable  to  serve  as  jurors  immediately 
Wks^dSPs^r  ^^^^^  ^^^'^  book  or  list  has  been  made  out  by  the  Sheriff  or  the 
prepares.   *^ '    District  Court  Judge,  as  the  case  may  be. 

s.  ii'^'    °'    '  (2)  Every  such  book  or  list  shall  continue  in  force  until 

S!  52-3^^***  ^^'  ^  i^^w  jurors*  book  or  special  jurors*  list  has  been  made  out  under 
the  provisions  of  this  Act. 

(3)  If  any  jurors*  book  for  a  District  Court  prepared 
under  the  provisions  of  this  Part  of  this  Act  shall  take  effect  between 
the  months  of  April  and  October  in  any  year,  no  new  list  shall  be 
prepared  until  the  year  then  next  following. 
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PART  VII.  8.2a 

Trial  by  jury. 

28.  (1)  All  crimes  and   misdemeanours  prosecuted  in  the Tmiby  jury  in 
Supreme  Court,  the  Circuit  Courts,  or  Courts  of  Quarter  Sessions,  '^^  ^.^  ^^ 
shall  be  tried  by  a  jury  consisting  of  twelve  men  chosen  and  s.  17.  * 
returned  according  to  the  provisions  of  this  Act. 

(2)  Except  as  by  this  Act  is  otherwise  provided,  such 
jury  shall  be  subject,  as  nearly  as  may  be,  to  the  same  rules,  regu- 
lations, and  manner  of  proceeding  as  were  observed  upon  criminal 
trials  in  the  Court  of  Queen's  Bench  in  England  before  the  seven- 
teenth day  of  September,  one  thousand  eight  hundred  and  forty- 
seven. 

29.  (1)  Upon  application   made  to  the  Supreme  Court  by  criminal 
the  Attorney-General  or  other  prosecutor,  or  by  or  on  behalf  of  ^^^  J"^- 
any  defendant,  in  any  criminal  cause  depending  in  the  said  Court  ^^-  ■*  ^®' 
or  in  any  Circuit  Court  (except  in  cases  of  treason  or  felony),  the 

said  Court  may  order  a  special  jury  to  be  summoned  for  the  trial  of 
the  issue  in  such  cause. 

(2)  Every  such  special  jury  shall  be  taken  from  the 
special  jurors*  list  for  the  jurors'  district  within  which  such  cause 
is  to  be  tried,  and  shall  be  summoned,  struck,  and  sworn  in  like 
manner  as  special  juries  under  this  Act  for  the  trial  of  civil  issues, 
and  shall  be  liable  to  the  same  fines  and  forfeitures,  and  entitled  to 
the  same  exemptions  as  are  by  this  Act  authorised  with  respect  to 
such  juries. 

(3)  Provided  that  any  defendant  making  application 
for  a  special  jury  shall  serve  upon  the  Attorney-General  or  other 
prosecutor  a  notice  in  writing  of  such  application  at  least  four 
clear  days  before  the  time  of  his  making  the  same. 


80.  Subject  to  the  provisions  of  this  Act  and  of  any  other  Tri*i  and  , 
Act  m  force  for  the  time  being,  all  actions  at  law  and  civil  issues  ot  cases, 
fact  in  the  Supreme  Court  shall  be  tried,  and  all  damages  and  sums  md.  s.  20. 
of  money  recoverable  in  any  such  action  after  judgment  by  default 

or  upon  demurrer  (other  than  such  damages  as  are  usually  assessed 
or  computed  by  the  Court  or  some  officer  thereof)  shall  be  assessed, 
before  one  or  more  Judge  or  Judges  of  the  said  Court,  whether  the 
trial  or  assessment  is  had  in  the  said  Court  or  in  any  Circuit  Court, 
by  a  jury  consisting  of  four  persons  duly  qualified  according  to  law 
as  special  jurors,  and  returned  and  chosen  as  hereinafter  men- 
tioned. 

81.  Upon  application  made  to  the  said  Court  by  either  the  juries  of  twdve. 
plaintiff  or  the  defendant  in  any  action,  at  any  time  after  issue  ^^^-  »•  21. 
joined,  the  said  Court  may  order  that  the  trial  shall  be  had  by  a 

jury  consisting  of  twelve  persons,  who  shall  be  returned  under  the 
provisions  of  this  Act  either  from  amongst  the  class  of  special 
jurors  or  of  common  jurors,  or  in  cases  to  be  tried  on  circuit  partly 
from  each  class,  as  the  Court  thinks  fit  to  order. 

At  any  time  after  iuue  Joined.— See  R.  126  (post)  and  note  thereto. 

In  Allen  v.  Willis,  (1895)  11  W.N.  192,  an  application  for  a  common  jury  of 
twelve  made  on  the  day  on  which  the  cause  was  coming  on  for  trial,  was  refused,  on 
the  ground  that  it  was  too  late,  and  made  apparently  merely  for  purposes  of  delay. 
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a  81. 


Trial  by  jiiry  in 
unprovided 
cases  to  be 

foverncd  by 
English  rules. 

11  Vic.  No.  20, 
s.  22. 


Coroners' 
inquests. 

Ibid.  s.  34. 


Oommon.  Jury  of  twelve. — According  to  the  practice  of  the  G>urt  here,  either 
party  may  claim  to  have  the  case  tried  by  a  common  jury  of  twelve  as  a  matter  of 
right :  Ritchie  v.  ITArcy,  (1900)  17  W.N.  93 ;  and  Cowlishaw  v.  McLeod,  (1898)  14 
W.N.  189 ;  if  his  application  is  made  in  time  :  Allen  v.  Willis y  (supra). 

Special  Jury  of  twelve. — With  regard  to  a  special  jury  of  twelve  it  is  different. 
In  an  application  of  that  nature  it  lies  on  the  party  making  the  application  to  prove 
that  the  matter  to  be  inquired  into  is  one  of  public  importance  or  of  great  difficulty  ; 
and  the  granting  of  the  application  is  entirdy  in  the  discretion  of  Oie  Court.  For 
cases  on  applications  of  this  nature,  see — Tate  v.  Goodlet,  (1864)  3  S.C.R.  12  :  Thomp- 
son V.  The  Commissioner  of  Railways,  cited  in  note  to  Tate  v.  Goodlet ;  Gresham  v. 
Tfie  Commissioner  of  Railways,  ibid.,  p.  13  ;  Nash  v.  The  Bank  of  NS.W.^  ibid. ; 
McElhone  v.  Bennett,  (1885)  1  W.N.  115;  Taylor  v.  Young,  (1886)  2  W.N.  108; 
Jeanneret  v.  Balmain  Steam  Ferry  Co.,  (1886)  3  W.N.  21  ;  McLaughlin  v.  Bennett, 
(1889)  6  W.N.  15.  In  this  last- mentioned  case  a  common  jury  having  failed  to  agree 
after  a  trial  lasting  five  days,  and  the  Judge  reporting  that  the  case  was  one  of  diffi- 
culty, the  Court  ordered  the  re-hearing  to  take  place  before  a  special  jury  of  twelve  : 
ibid.,  112. 

82.  In  every  such  case  of  trial  or  assessment  as  aforesaid, 
and  in  every  other  case  whatsoever  of  trial  by  jury  under  the 
provisions  of  this  Act,  when  no  other  mode  of  proceeding  is  by 
this  Act  specially  provided,  the  jurors  and  jury  and  every  assess- 
ment or  trial  by  them  shall,  as  far  as  may  be  practicable,  be  subject 
to  the  same  rules  and  manner  of  proceeding  as  would  in  England 
have  been  observed  in  an  action  at  law  in  the  Courts  of  Westmin- 
ster or  on  a  trial  at  nisi  prius,  before  the  seventeenth  day  of  Sep- 
tember, one  thousand  eight  hundred  and  forty-seven. 

88.  (1)  Every  coroner  when  acting  otherwise  than  under 
a  writ  of  inquiry  may  take  and  make  all  inquests  and  inquiries  by 
jurors  of  the  same  description  as  coroners  were  used  and  accus- 
tomed to  do  before  the  said  date. 

(2)  Provided  that  in  thinly  populated  districts  any 
coroner  may  at  his  discretion  swear  a  jury  of  any  number  not  less 
than  five,  and  the  verdict  of  such  jury  shall  be  as  valid  and  effectual 
in  law  as  if  the  accustomed  number  were  impanelled  and  sworn. 

Thinly  popiil*ted  diitPioti.— See  In  re  Loftus,  (1862)  1  S.C.R.  1. 


General  jury 
precepts. 

Ibid.  %.  12. 

15  Vic.  No.  3, 
s.  4. 

Fifth  Schedule. 


PART  VIII. 
Jury  precepts  and  summonses. 

8i.  (1)  From  time  to  time,  and  as  often  as  occasion  de- 
mands, precepts  according  to  the  form  contained  in  the  Fifth 
Schedule  to  this  Act,  to  be  called  "  general  jury  precepts,"  shall  be 
issued,  directed  to  the  Sheriff,  requiring  him  to  summon  jurors 
for  the  trial  of  issues  and  assessment  of  damages  in  the  Supreme 
and  Circuit  Courts  and  the  Courts  of  Quarter  &ssions. 

(2)  Every  such  precept  returnable  in  the  Supreme 
Court  or  any  Circuit  Court  shall  be  under  the  hand  and  seal  of  a 
Judge  of  the  Supreme  Court. 

(3)  Every  such  precept  returnable  in  a  Court  of 
Quarter  Sessions  shall  be  under  the  hand  and  seal  of  a  chairman  of 
a  Court  of  Quarter  Sessions  or  a  Justice  of  the  Peace. 
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88.  Whenever  a  jury  of  twelve  or  of  four  special  jurors  is       B»  3S. 
required  in  the  Supreme  Court  or  in  any  Circuit  Court  for  the  j.    .^  .^ 
trial  of  any  issues,  a  Judge  of  the  Supreme  Court  shall  issue  a  p^pts!""^ 
precept  under  his  hand  and  seal,  according  to  the  form  contained  ii  vic.  No.  20. 
in  the  Fifth  Schedule  to  this  Act,  to  be  called  a  "  special  jury  **  ^f*    ^,    „ 

.  „  '  *^  ■'       -^    16  Vic.  No.  3, 

precept.  s.  4. 

Fifth  Schedule. 

86.  Whenever  a  jury  of  twelve  common  jurors  is  so  required  common  jury 
a  Judge  of  the  Supreme  Court  shall  issue  a  precept  under  his  hand  p««p*'- 
and  seal  according  to  the  said  form,  to  be  called  a  "  common  jury  ^^^' 
precept." 

87.  Every  jury  precept  shall  specify  the  time  when  and  the  11  vic.  No.  20, 
place  where  the  attendance  of  the  jurors  is  required,  and  shall  be  ***  ^^'  ^^' 
issued  and  delivered  to  the  sheriflf  eight  clear  days  before  the  time 

so  specified,  if  such  attendance  is  required  in  the  city  of  Sydney, 
and  in  all  other  cases  fourteen  clear  days  before  such  time. 

88.  (1)  In  every  such  precept  returnable  in  the  Supreme  ?^^^[^°|^ 
Court  or  any  Circuit  Court,  the  Judge  issuing  the  same  may  if  he  summoned. 
think  fit  require  the  Sheriff  to  summon  any  number  of  jurors,  not  J^id.  s.  12. 
being  more  than  four  times  the  number  to  be  impanelled  upon  any  l^^^^-  ^°-  ^®* 
one  trial. 

(2)  No  such  precept  returnable  in  a  Court  of  Quarter 
Sessions  shall  require  the  Sheriff  to  summon  at  any  one  time  more 
than  forty-eight  or  less  than  thirty-six  jurors. 

89.  The  Sheriff  shall  give  priority  to  every  jury  precept  prl^^p^.*^ 
whether  returnable  in  the  Supreme  Court,  or  a  Circuit  Court,  or  a  n  vic.  No.  20, 
Court  of  Quarter  Sessions,  according  to  the  time  of  its  receipt  at  »•  i^- 

his  office. 

40.  (1)  Every  Court  sitting  for  the  trial  of  prisoners  may,  ^^^i^^y 
on  motion  for  that  purpose  made  on  behalf  of  either  the  Crown  or  pajci  may  be 
any  prisoner,  order  the  Sheriff  to  summon  and  return  to  the  couriL     ^ 

Court 46  Vic.  No.  17, 

s   337 

(rt)  an  enlarged  jury  panel,  not  exceeding  twenty-four  jurors, 

in  addition  to  those  already  summoned  ;  or 
(b)  a  separate  jury  panel,  of  not  less  than  thirty  or  more  than 
sixt>'  jurors, 
to  be  taken  from  either  the  general  or  the  special  jury  list,  as  the 
Court  thinks  it  for  the  interests  of  justice  to  order. 

(2)  Every  person  liable  to  serve  as  a  juror,  and  residing 
within  twenty  miles  of  the  place  of  trial,  being  summoned  under 
any  such  order  and  having  no  lawful  excuse,  shall  be  bound  to 
attend,  and  liable  to  be  proceeded  against  for  non-attendance  as  if 
he  had  been  summoned  under  a  precept  in  the  ordinary  course. 

M.  At  any  time  before  the  trial  of  a  person  committed  or  The  uke  order 
held  to  bail,  every  Judge  of  the  Supreme  Court  on  application  to  b&ore'^tlS! 
him  in  chambers  on  behalf  of  such  person  or  of  the  Crown  (of  md.  s.  338. 
which  last-mentioned  application  such  person  has  had  due  notice) 
shall  have  the  same  power  as  in  the  next  preceding  section    is 
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8.  il.  mentioned  in  respect  of  the  intended  trial  of  such  person,  whether 
in  such  Court  or  in  a  Circuit  Court  or  in  a  Court  of  Quarter 
Sessions. 


to  co^tTor"^  42.  (1)  The  Supreme  Court  and  Circuit  Courts  and  all 

iMuing  precepts  Courts  of  Oyer  and  Terminer  and  Gaol  Delivery  and  Courts  of 

and  making  ^  —        -  -      --  .       .        .  .  .  . 

orders,  &c.,  as 
heretofore. 


11  Vic.  No.  20, 
s.  10. 


Quarter  Sessions  shall  respectively  have  and  exercise  the  same 
power  and  authority  as  they  have  heretofore  had  or  exercised  in 
issuing  any  writ  or  precept,  or  in  making  any  award  or  order 
orally  or  otherwise  for  the  return  of  a  jury  for  the  trial  of  any  issue 
before  any  of  such  Courts  respectively,  or  for  the  amending  or 
enlarging  any  panel  of  jurors  returned  for  the  trial  of  any  such 
issue. 

(2)  The  return  to  every  such  writ,  precept,  award  or 
order  shall  be  made  in  the  manner  used  and  accustomed  in  such 
courts  respectively  in  England  before  the  seventeenth  day  of  Sep- 
tember, one  thousand  eight  hundred  and  forty-seven,  save  and 
except  that  the  jurors  shall  be  qualified  according  to  this  Act. 


Special  rule  or 
order  for 
sununoning 
jury. 

20  Vic.  No.  31, 
s.  26. 


Provision  for 
cases  where  the 
Sheriff  is 
interested. 

6  Vic  No.  4, 
s.  0. 


43.  The  Supreme  Court  or  any  Judge  thereof  may  make 
all  such  rules  or  orders  upon  the  Sheriff  or  other  person  as  may  be 
necessary  to  procure  the  attendance  of  a  special  or  common  jury 
for  the  trial  of  any  cause  or  matter  depending  in  such  Court  at 
such  time  and  place  and  in  such  manner  as  the  Court  or  Judge 
thinks  fit. . 

H.  (1)  In  every  case  wherein  it  is  made  to  appear  to  the 
Supreme  Court  or  to  a  Judge  thereof  that  the  Sheriff  is  a  party  or 
in  any  manner  interested,  the  venire  or  precept  to  be  issued 
therein  shall  be  directed  and  delivered  to  the  coroner  or  such  other 
person  as  the  said  Court  or  Judge  shall  in  that  behalf  appoint. 

(2)  Such  coroner  or  person  shall  thenceforward  have 
and  exercise  for  the  purposes  of  such  writ  or  precept  all  the  powers 
and  duties  of  the  Sheriff. 


Jurors  to  be 
chosen  hy  lot: 

11  Vic.  No.  20, 
s.  14. 

16  Vic.  No.  3, 
s.  d. 

40  Vic.  No.  6, 
8.  2. 


48.  (1)  When  a  jury  precept  is  delivered  to  the  Sheriff,  he 
shall  choose  in  manner  following  the  persons  to  be  summoned 
from  those  whose  names  appear  in  the  appropriate  jurors*  book  or 
special  jurors'  list  for  the  district  within  which  the  attendance  of 
jurors  is  by  the  said  precept  required  : — 

{a)  Cards  printed  or  stamped  only  with  the  same  numbers  as 
are  prefixed  in  the  said  book  or  list  to  the  names  of  per- 
sons liable  to  be  summoned  shall  be  placed  in  a  rotating 
ballot-box  approved  of  by  the  Minister  of  Justice. 
(Jb)  Such  box  first  having  been  made  to  rotate  for  one  minute 
at  least  by  the  Sheriff  or  his  deputy,  as  many  cards  shall 
be  drawn  forth  one  at  a  time  as  there  are  jurors  required 
to  be  summoned. 
(/)  Where  the  number  on  any  such  card  indicates  the  name  of 
a  juror  whom  the  Sheriff  or  his  deputy  knows  to  be  dead 
or  to  have  left  the  district,  another  card  shall  be  drawn  in 
its  place  ;  and  a  special  return  shall  be  made  to  the  Court, 
with  the  names  of  the  jurors  summoned,  of  the  names  of 
all  jurors  so  omitted,  with  the  cause  thereof. 
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(rf)  The  persons  whose  names  in  the  said  book  or  list  corres-      %.  U. 
pond  with  the  numbers  on  the  cards  so  drawn  shall  be  the 
jurors  to  be  summoned. 

(2)  If  through  any  casualty  there  is  no  jurors*  book  for 
such  district  in  existence  for  the  current  year,  the  Sheriff  shall 
choose  the  jurors  as  aforesaid  from  the  jurors*  book  for  the  year 
preceding. 

Summons  to 

16.  The  Sheriff  shall  forthwith  issue  to  each  such  juror  a  i^on. 
summons  in  writing  signed  by  himself  or  his  deputy  in  the  form  "i^*^*  ^^'  ^* 
contained  in  the  Sixth  Schedule  to  this  Act.  sixth  Schedule. 

47.  (1)  Such  summons  shall  be —  Service  oc 

(a)  delivered  to  such  juror  or  left  at  his  usual  place  of  abode  at  ibid. 
least  four  clear  days  before  the  time  specified  for  his  ^  v*<^-  ^o.  e, 
attendance,  if  his  attendance  is  required  in  Sydney,  and  '* 

in  other  cases  at  least  eight  clear  days  before  such  time  ;  or 

(b)  sent  to  him  by  post  with  the  Sheriff's  seal  of  office  thereon, 

in  which  case  two  additional  days  shall  be  allowed  between 
the  day  of  service  and  the  time  specified  for  his  atten- 
dance. 
(2)  A  duplicate  of  every  summons  so  sent  by  post  shall 
be  stamped  by  the  postmaster,  or  some  person  duly  acting  for  him, 
at  the  time  of  delivery  at  the  office  for  transmission  ;  and  such 
duplicate  shall  be  evidence  that  the  juror  named  was  served  in  the 
ordinary  course  of  post. 

48.  No  juror  so  chosen  and  summoned  as  aforesaid  shall  be  i^jy^tS^ujaeain 
again  liable  to  be  summoned  until  every  person  on  such  jurors'  summoned  uii 
book  or  special  jurors*  list  has  been  summoned.  /IL*^****©"*** 

49.  Whenever  the  Sheriff  is  required  by  any  jury  precept  to  Same  jurors 
summon  jurors  for  the  trial  of  issues  in  the  Supreme  Court  or  ^*JJ^^  ^  ^J^*^ 
Court  of  Quarter  Sessions  at  Darlinghurst  on  any  particular  day  same  time  to 
or  days,  and  is  also  required  by  any  other  jury  precept  to  summon  Jilfrls  at 
jurors  for  the  trial  of  issues  on  the  same  day  or  days  in  the  Supreme  ]^d^i55g^Ut. 
Court  in  King-street,  he  shall  not  summon  for  either  court  the  37  vic.  No.  s, 
same  jurors  whom  he  has  already  summoned  to  attend  at  the  »•  i- 
other  court,  but  he  shall  omit  from  any  summons  for  either  court 

the  names  of  all  such  jurors  as  he  has  already  summoned  for  the 
other,  conforming  in  other  respects  in  the  matter  of  such  sum- 
mons to  the  directions  of  this  Act. 

50.  The  Sheriff  in  civil  cases  may  omit  the  summoning  of  jurors  incapad- 
persons  whom  he  knows  to  be  incapacitated  by  disease  from  tai«i  br  disease: 
attending  as  jurors  :  l^e'*^'  ^'''  ^' 

Provided  that  he  shall  specially  return  to  the  Court  the 
names  of  all  such  persons  with  the  ground  on  which  he  has  omitted 
to  summon  them. 

61.  The  Sheriff  on  showing  to  the  satisfaction  of  a  Judge  of  Mistakes  in 
the  Supreme  Court  that  the  name  or  description  of  any  juror  has  ^nSt^^  ^ 
been  mistaken  may,  by  the  leave  of  such  Judge  in  writing,  cause  is  vic.  Xo  is. 
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Sheriff's  return 
to  Rcneral 
precept. 

11  Vic.  No.  20, 
s.  16. 


B.  61«       the  mistake  to  be  corrected  and  the  party  to  be  thereafter  sum- 
moned by  his  right  name  and  description  : 

Provided  that  in  every  such  case  there  be  no  question  as 
to  the  identity  in  fact  of  the  juror. 

52.  Upon  the  day  and  at  the  place  named  in  any  jury 
precept  for  the  appearance  of  the  jurors  thereby  required  to  be 
summoned,  the  Sheriff  shall  by  himself  or  his  deputy  return  the 
said  jury  precept  into  the  court  holden  at  the  place  where  such 
jurors  are  so  required  to  attend,  and  shall  annex  to  the  said  precept 
a  panel  containing  the  names  in  alphabetical  order  of  the  persons 
so  summoned  by  him  in  pursuance  of  the  said  jury  precept,  and 
shall  also  therewith  furnish  to  the  clerk  of  the  said  Court  the 
names  of  the  said  persons  with  their  respective  additions  and  places 
of  abode  written  upon  separate  pieces  of  card,  each  piece  of  card 
being  as  nearly  as  may  be  of  equal  size. 

&j!°*Sfto*m-  88.  No  omission  or  informality  with  respect  to  any  lists  or 

vaiifd*te  verdict:  preccpts  Or  panels  returned  in  pursuance  of  this  Act  shall  affect  or 
rhid.  invalidate  any  verdict  returned  by  a  jury  which  is  in  other  respects 

according  to  law. 


Right  of 
challenger 

Ihid.  s.  24. 


Challenge  for 
cause. 

Ibid. 


Sunding 
jurors  bf. 

Ibid. 


Challenge  in 
criminal  cases. 

46  Vic;  No.  17, 
s.  336. 


PART    IX. 

Challenge. 
64.  Subject  to  the  provisions  of  this  Act,  and  of  any  Act  for 
the  time  being  in  force,  challenge  to  the  array  and  to  the  polls  of 
jurors  may  be  made  and  shall  be  allowed  in  every  court  for  such 
and  the  like  cause,  in  such  and  the  like  form  and  manner,  and 
under  and  subject  to  the  like  laws,  rules,  and  regulations  in  every 
respect,  as  by  law  was  or  were  established,  used  and  practised  in 
like  cases  in  the  Courts  at  Westminster  before  the  seventeenth  day 
of  September,  one  thousand  eight  hundred  and  forty-seven. 

56.  In  all  inquests  to  be  taken  before  any  court  wherein  the 
King  is  a  party,  notwithstanding  it  be  alleged  by  them  that  sue  for 
the  King  that  the  jurors  of  those  inquests  or  some  of  them  be  not 
indifferent  for  .the  King,  yet  such  inquests  shall  not  remain  un- 
taken  for  that  cause,  but  if  they  that  sue  for  the  King  will  chal- 
lenge any  ot  those  jurors  they  shall  assign  of  their  challenge  a 
cause  certain,  and  the  truth  of  the  same  challenge  shall  be  inquired 
of  according  to  the  custom  of  the  court,  and  it  shall  be  proceeded 
to  the  taking  of  the  same  inquisitions  as  it  shall  be  found  if  the 
challenges  be  true  or  not,  after  the  discretion  of  the  court. 

66.  Nothing  herein  contained  shall  affect  the  power  of  any 
court  to  order  any  juror  to  stand  by  until  the  panel  shall  be  gone 
through  at  the  prayer  of  those  prosecuting  for  the  Crown  as  has 
been  heretofore  accustomed. 

See  /?.  V.  Jury,  (1888)  9  N.S.  W.R.  486 ;  5  W.N.  37. 

67.  (1)  The  same  right  of  challenge  to  jurors  shall  exist  in 
cases  of  misdemeanour  as  in  cases  of  felony. 
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(2)  No  person  shall,  except  for  cause  shown,  be  allowed      B.  67, 
in  either  case  more  than  eight,  or  if  the  offence  charged  be  capital, 
twenty  challenges. 

(3)  The  Crown  shall  in  every  case  have  the  same,  but  no 
greater  right. 

(4)  Every  peremptory  challenge  beyond  the  number  so 
allowed  shall  be  void,  and  the  trial  shall  proceed  as  if  no  such 
challenge  had  been  made. 

See  /?.  v.  Jury,  (1888)  9  N.S.W.R.  486 ;  5  W.N.  37. 

68.  (1)  No  omission  error  or  irregularity  by  the  Sheriff  or  informauucs  in 
any  of  his  officers  in  the  time  or  mode  of  service  of  any  jury  sum-  JSSST"^ 
mons,  or  in  the  summoning  or  return  of  any  juror  by  a  wrong  is  vic.  No.  s, 
name  (where  there  is  no  question  as  to  his  identity)  shall  be  cause  *'  ^' 
of  challenge  either  to  the  array  or  to  such  juror. 

(2)  No  matter  which  might  have  been  objected  by  way  gJ^^^^j^^JT"** 
of  challenge  to  the  polls  or  to  the  array,  as  the  case  may  be,  shall  chaUcrSi.  ^ 
invalidate  or  affect  any  verdict  in  any  case,  civil  or  criminal,  ihid. 
unless  the  objection  is  taken  by  way  of  challenge. 


PART  X. 
Striking  and  impanelling. 
69.  (1)  Upon  calling  on  for  trial  by  a  jury  of  twelve  persons  impaneuing 
any  criminal  issue  joined  in  the  Supreme  Court  or  a  Circuit  Court,  {^1°  criminal 
or  a  Court  of  Quarter  Sessions,  the  clerk  of  the  Court  shall,  in  open  n  vic.  No.  20, 
Court,  put  into  a  box  provided  for  that  purpose  the  pieces  of  card  *•  ^s. 
furnished  as  aforesaid  by  the  Sheriff,  and  shall  draw  out  therefrom 
the  said  pieces  of  card,  one  after  another,  until  twelve  men  appear 
without  just  cause  of  challenge,  which  said  men  being  duly  sworn 
shall  be  the  jury  to  try  such  issue. 

(2)  If  the  whole  number  of  such  pieces  of  card  is^f^'*"®^^* 
exhausted,  by  challenge  or  otherwise,  before  twelve  men  are  duly 

sworn,  either  the  Crown  or  the  prisoner  may  pray  a  tales ^  where- 
upon the  Court  or  Judge  or  chairman,  as  the  case  may  be,  may 
command  the  Sheriff  or  his  deput\'  forthwith  to  appoint  as  many 
good  and  lawful  men  of  the  bystanders  (being  qualified  and  liable 
to  serve  as  jurors  for  the  district)  as  may  be  sufficient  to  make  up 
twelve  men  for  the  trial  of  the  said  issue. 

(3)  The  pieces  of  card  containing  the  names  of  the 
jurors  so  drawn  and  sworn  as  aforesaid  shall  be  kept  apart  by 
themselves  until  such  jury  have  given  in  their  verdict  and  the 
same  has  been  recorded,  or  until  such  jury  is,  by  consent  of  the 
parties  or  by  leave  of  the  court,  discharged  ;  and  then  the  said 
pieces  of  card  shall  be  returned  to  the  box,  there  to  be  kept  with 
the  other  names  remaining  undrawn. 

60.  Where  no  objection  is  made  on  behalf  of  the  King  or  any  Different  issues 
other  party,  the  Court  may —  may  be  tried  by 

,  \  .....  'If.  ****  same  jury. 

{a)  try  any  such  crimmal  issue  with  the  jury  that  have  7^^, 
previously  tried  or  been  drawn  to  try  any  other  such  issue, 
without  their  names  being  returned  to  the  box  and 
redrawn  :  or 
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Striking  jury 
in  ci  nl  cas^s. 

11  Via  No.  20, 
t.  26. 


Tales. 


Ixn(taneuin^ 
jury  in  dvil 
cases. 

Ihid.  s.  26. 


ne  dil 
»  by  1 


issues  by  the 
same  jury  in 
dvil  cases. 

Ibid.  s.  27. 


(i)  order  the  name  of  any  man  on  any  such  jury  whom  both 
parties  consent  to  withdraw,  or  who  is  justly  challenged 
or  excused  by  the  court,  to  be  set  aside  and  another  name 
to  be  drawn  from  the  box,  and  try  such  issue  with  the 
residue  of  such  original  jury  and  with  such  man  whose 
name  is  so  drawn,  and  who  appears  and  is  approved  as 
indifferent. 

61.  (1)  At  the  opening  of  the  Court  upon  any  sitting  for 
the  trial  of  any  civil  issue  under  the  provisions  of  this  Act,  the 
clerk  or  other  ministerial  officer  of  the  Court  shall  put  into  a  box 
provided  for  that  purpose  the  pieces  of  card  furnished  as  aforesaid 
by  the  Sheriff. 

(2)  Upon  any  such  issue  being  called  on  to  be  tried,  such 
clerk  or  officer  shall  in  open  court  draw  out  the  said  pieces  of  card, 
one  after  another  until  twice  the  number  of  jurors  required  to  be 
impanelled  appear  and  after  all  causes  of  challenge  allowed  to 
remain  indifferent  and  approved  of,  or  until  the  whole  number  of 
such  pieces  of  card  is  exhausted. 

(3)  In  case  a  sufficient  number  of  jurors  named  on  such 
pieces  of  card  are  not  in  attendance,  the  full  number  of  jurors  so 
directed  to  be  drawn  shall  be  completed  by  appointment  of  the 
Sheriff  or  his  deputy  from  amongst  the  bystanders,  being  persons 
returned  in  the  Sheriff's  books  as  jurors  either  special  or  common. 

62.  (1)  In  civil  issues,  upon  twice  the  number  of  jurors 
required  to  be  impanelled  being  completed,  a  list  of  their  names 
shall  be  delivered  by  the  Sheriff  or  his  deputy  to  the  plaintiff  or 
his  attorney  or  counsel,  by  whom  one-fourth  of  the  whole  number 
of  names  contained  in  such  list  may  be  struck  therefrom,  and  the 
list  so  reduced  shall  then  be  delivered  to  the  defendant  or  his 
attorney  or  counsel,  by  whom  an  equal  number  of  names  may  be 
also  struck  therefrom. 

(2)  The  jurors  whose  names  then  remain  upon  such 
list,  or  the  first  four  or  twelve  of  such  jurors  (as  the  case  may 
require),  shall  be  the  jurors  for  the  trial  of  the  issue  or  issues  in 
question,  and  shall  be  sworn  and  impanelled  accordingly. 

(3)  After  every  such  trial  the  cards  so  drawn  as  afore- 
said shall  be  returned  to  the  box,  to  be  kept  with  the  others  remain- 
ing undrawn. 

Intfrference  with  jury  panel, — To  tamper  with  the  jury  panel  is  as  much  an 
interference  with  justice  as  to  tamper  with  the  jury  who  actusdly  try  the  case.  In 
Parker  v.  Falkiner,  (1889)  10  N.S.W.R.  7,  where  the  defendant,  knowing  that  a  par- 
ticular juryman  had  been  summoned  to  try  the  case,  spoke  to  him  regarding  the  case, 
a  new  trial  was  granted,  and  defendant  ordered  to  pay  the  costs  of  the  former  trial, 
and  the  application  for  the  new  trial. 

While  one  jury  are  retired  considering  their  verdict,  another  jury  from  the  same 
panel  may  be  struck  without  the  cards  containing  the  names  of  the  former  jury  being 
returned  to  the  box  :  Goodchap  v.  Nixon,  (1863)  2  S.C.R.  182. 

63.  Where  no  objection  is  made  on  behalf  of  any  plaintiff  or 
defendant — 

{a)  any  number  of  different  issues  may  be  tried  by  the  same 
jury  that  have  been  previously  drawn  for  or  have  tried 
any  other  issue  without  having  their  names  returned  to 
the  box  ;  or 
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(b)  the  Court  or  Judge  may  order  the  name  of  any  juror  on  8.  6S» 
such  jury  whom  the  parties  consent  to  withdraw  or  who 
may  be  challenged  or  excused  to  be  set  aside  and  another 
juror  to  be  drawn  from  the  box  from  the  names  remain- 
ing undrawn,  who  shall  be  subject  to  the  same  mode  of 
striking  as  the  original  jurors,  to  try  the  issue  or  issues 
with  the  residue  of  such  original  jury. 

6i.  The  provisions  contained  in  the  three  next  preceding  ^^[^^^^^ 
sections  shall  be  equally  in  force  with  respect  to  cases  of  assessment  "^  y.^  yj^, 
of  damages.  »  ««• 

65*  Where —  Redudnj?  u$t 

(a)  the  defendant,  in  a  case  of  assessment  of  damages,  or         d«?Sm*ap?^n 

(b)  either  the  plaintiff  or  defendant,  in  a  case  where  there  is  an  ^"^• 

issue  for  trial, 
does  not  appear  in  person,  or  by  counsel  or  attorney,  the  list  of 
jurors  may  be  reduced  on  his  behalf  by  the  clerk  or  other  officer  of 
the  Court. 


PART  XI. 
Refreshment. 
68.  The  Court  or  Judge  on  any  trial  may  order  to  be  judge  may 

supplied  to  the  jury—  JJ^er  ^rdr«h. 

(a)  in  a  criminal  case,  whether  of  felony  or  misdemeanour,  4o  vic  Na  «. 
such  reasonable  refreshment  as  the  Court  or  Judge  thinks  **  '* 

1-4.  -^        ^  46  Vic  No.  i: 

nt ;  ..MO. 

(A)  in  any  other  case,  any  refreshment  not  being  fermented  or 

spirituous  liquor, 
at  any  time  after  the  jury  have  been  impanelled  and  sworn,  and 
notwithstanding  that  they  have  retired  to  consider  of  their  verdict. 


PART  XII. 
Disagreement. 
67«  Where  the  jury  upon  the  trial  of  any  felony  or  misde-  on  criminal 
meanour  have  retired  more  than  twelve  hours,  if  it  be  found,  after  *'»»'»• 
examination  on  oath  of  one  or  more  of  them,  that  they  are  not  ^*^* 
likely  to  agree,  the  Court  or  Judge  may  discharge  them. 

68.  (1)  Where  the  jury  upon  any  civil  trial  or  assessment  of  in  dyu  cases; 
damages  under  this  Act  have  remained  six  hours  or  upwards  in  l^^"^  ^^  ^^' 
deliberation,  if  all  of  them  do  not  agree  as  to  the  verdict  to  be  given 
or  amount  of  damages  to  be  assessed,  the  decision  of  three-fourths 
in  number  of  them  shall  be  taken  and  entered  as  the  verdict  or 
assessment  of  all. 

(2)  If  after  having  remained  in  the  whole  twelve  hours  j^^.. 
or  upwards  in  deliberation,  three-fourths  in  number  of  the  jurors 
do  not  concur  in  any  such  verdict  or  assessment,  then  such  jurors 
shall  be  discharged,  and  the  cause  may  without  any  new  process  for 
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S.  88.  that  purpose  be  again  set  down  for  trial  or  assessment  (as  the  case 
may  be)  either  at  the  same  or  any  subsequent  sittings  as  the  Court 
or  presiding  Judge  may  ordfer. 

The  plaintiff,  after  the  failure  of  the  jury  to  agree  to  a  verdict,  may  set  down  the 
case  again  for  trial ;  and  his  proper  course  is  to  set  it  down  at  the  next  sittings,  unless 
the  Judge  or  the  Court  otherwise  order  :  Cohen  v.  Amos,  (1885)  2  W.N.  17. 

Where  at  a  trial  the  jury  had  been  by  consent  of  both  parties  discharged,  at  the 
suggestion  of  the  presiding  Judge,  before  the  twelve  hours  had  expired,  but  after  the 
expiration  of  about  seven  hours,  it  being  stated  that  no  probability  existed  of  a  verdict 
being  arrived  at ;  held,  that  the  finally  successful  party  was  entitled  to  the  costs  of  the 
aborUve  trial :  Dolby  v.  The  Bank  of  New  South  WaUs,  (1864)  3  S.C.R.  297. 


PART  XTII. 

View  by  jurors. 

Order  for  view:  69.  (1)  Whenever  it  appears  expedient  to  any  Judge  of  the 

11  Vic.  No.  20,  Supreme  Court  in  any  cause  depending  in  the  said  Court  that 

**  ^'  some  of  the  jury  should  have  a  view  of  any  place  in  dispute  in  the 

cause,  such  Judge  may  order  such  view  upon  the  payment  by  the 

party  applying  for  the  same  of  such  sum  as  to  the  said  Judge  seems 

reasonable. 

(2)  Such  sum  shall  be  paid  over  to  such  jurors  as  have 
such  view  and  attend  the  trial,  and  shall  be  taxed  and  allowed  as 
other  costs  in  the  cause. 

But  the  ordinary  practice  now  is  under  s.  104  of  the  C.L.P.  Act,  q.  «.,  ante. 

more  ^  ^'^°  ^'^  ^®*  ^^^  ^^  more  jurors,  as  the  Judge  shall  direct,  mutually 

Ibid.  chosen  by  the  parties,  or,  in  case  the  parties  cannot  agree,  nomin- 

ated by  the  Sheriff  shall  be  shown  the  place  by  two  persons  ap- 
pointed by  the  said  Judge. 

J^r5'pine?l)n  ''*•  ^^  evtvy  such  casc  the  said  viewers  if  in  attendance 

trial.  upon  the  Court  shall  be  the  first  of  the  jurors  named  in  the  Sheriff's 

ihidi  list  whether  they  are  in  the  panel  returned  for  the  particular  day 

of  trial  or  not,  and  shall  not  be  struck  therefrom  by  either  party  ; 
and  such  viewers  so  in  attendance,  together  with  so  many  of  the 
jurors  whose  names  first  stand  on  the  reduced  list  as  may  be 
necessary  to  make  up  the  full  number  of  jurors  required,  shall 
form  the  jury  to  try  the  cause. 


PART  XIV. 

Fees. 

S'bT&c^'Ty  72.  The  Governor  may  fix  from  time  to  time  the  rates  of 

Governor.         compensation  to  be  paid  to  jurors  for  attendance  in  the  Supreme 
4o^vic.  No.  6,  ^^^  Circuit  Courts  and  Courts  of  Quarter  Sessions. 

Ic^rdCn^.^'^  78.  (1)  Every  juror   summoned   in    pursuance    of    any 

11  Vic.  No.  20.  precept  as  aforesaid  who  attends  any  such  Court  shall  for  every 
s.  31.  day  during  his  attendance  upon  such  court,  whether  he  has 

actually  served  upon  a  jury  or  not,  be  entitled  to  receive  compen- 
sation for  such  attendance  at  the  said  rates. 


Digitized  by  VjOOQIC 


Jury  Act  273 

(2)  Provided  that  in  all  cases  in  which  there  is  a  regular  B.  78. 
steam  conveyance,  or  the  passage  can  be  conveniently  made 
whoUy  or  in  part  by  water,  the  allowance  of  such  portion  of  the 
journey  as  has  or  might  have  been  performed  by  water  shall  be 
limited  to  the  actual  amount  of  the  steerage  or  cabin  passage 
money  payable,  according  to  the  station  in  life  of  the  juror. 

(3)  Every  talesman  serving  with  such  jurors  shall  be 
entitled  to  the  same  compensation  as  a  juror  residing  within  five 
miles  of  the  said  court. 

74.  Every  person  summoned  or  nominated  to  act  as  a  District  Courts. 
juror  in  any  District  Court  shall  for  his  attendance  be  entitled  to  22  vic.  No.  is. 
the  same  compensatioYi  and  allowance  for  his  travelling  expenses ''  ^^' 
as  are  provided  for  jurors  attending  the  Supreme  Court  or  any 
Circuit  Court  under  a  general  jury  precept. 

78,  So  long  as  any  country  juror,  unavoidably  or  bona  fide  country  jurors, 
for  the  purpose  only  of  attendance  on  the  panel,  remains  in  the  is  vic.  No.  3, 
city  or  town  where  the  court  holds  its  sittings,  he  shall  be  entitled  '*  ^' 
to  payment  in  respect  of  every  day  of  such  detention,  whether  the 
court  actually  then  sits  or  not. 

76.  Where  the  jury  has  sat  on  the  same  trial  in  any  civil  Prolonged 
case  more  than  three  days,  the  presiding  Judge  may  direct  the  ^^*'' 
prevailing  party  to  pay  them  severally,  or  to  the  Sheriff  or  his 
deputy  for  their  use,  in  respect  of  the  fourth  and  every  subsequent 
day  such  additional  sum  or  sums,  over  and  above  the  amount  to 
which  they  are  entitled  in  accordance  with  the  said  rates,  as  the 
said  Judge  under  the  circumstances  thinks  reasonable  and  proper  ; 
and  such  sum  shall  be  allowed  as  costs  in  the  cause. 

Where  the  plaintiff  sues  in  forma  pauperis,  the  presiding  Judge  at  Xisi  Prius 
has  no  jurisdiction  to  order  the  payment  of  the  additional  fee  provided  for  by  this 
section :  Cuthbert  v.  Hogg,  (1862)  1  S.C.R.  19. 

77..  (1)  In  every  action  in  the  Supreme  Court  the  plaintiff  Fet  to  be  paid 
on  entering  the  case  for  trial  shall  pay  to  the  Prothonotary—         ^i^td^'!'^'' 

(a)  in  a  case  of  assessment  of  damages,  the  sum  of  one  pound  ;  g^^**^*  ^^^  ^» 

(b)  in  a  case  of  trial  by  a  jury  of  four,  the  sum  of  two  pounds  ;  is  vic.  No.  le, 
{c)  in  a  case  of  trial  by  a  common  jury  of  twelve,  the  sum  of 

three  pounds ; 
(d)  in  a  case  of  trial  by  a  special  jury  of  twelve,  the  sum  of  six 
pounds. 

(2)  Such  sum  shall  be  allowed  as  costs  in  the  cause. 

(3)  Provided  than  when  the  order  for  such  jury  of 
twelve  has  been  made  on  the  application  of  the  defendant,  the  said 
sum  of  three  pounds  or  six  pounds,  as  the  case  may  be,  shall  be 
paid  by  such  defendant  on  the  making  of  the  order  to  the  Protho- 
notary, or  such  order  shall  lapse  and  not  take  effect. 

78.  The  party  applying  for  or  electing  a  special  jury  of  P<»ts  of  special 
twelve  for  the  trial  of  any  civil  issue  shall  pay  all  expenses  occas-  jlSg" cerufy. 
ioned  by  the  trial  of  the  cause  by  the  same,  and  shall  not  have  any  ii  vic.  No.  20, 
further  allowance  for  the  same  upon  taxation  of  costs  than  such  **  ^' 
party  would  be  entitled  to  in  case  the  cause  had  been  tried  by  a 

C.L.P.A.        18  r^  1 
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B.  78.  common  jury  or  a  jury  of  four  as  hereinbefore  directed,  unless 
immediately  after  the  verdict  the  Judge  before  whom  the  cause 
was  tried  certifies  under  his  hand  that  the  same  was  a  cause  proper 
to  be  tried  by  a  jury  of  twelve  special  jurors. 


General  rules  as 
to  jury  fees. 

IS  Vic.  No.  18,  rules  touching  the  payment  of  the  fees  payable  by  law  for  juries. 


79.  The  Judges  of  the  Supreme  Court  may  make  general 


Liabiltties  of 
clerks  and 
constables. 

11  Vic.  No.  20, 
s.  86. 


Liability  of 
justices. 

fbid.  s.  36. 


Liability  of 
Sheriff. 

Ihid.  s.  37. 


Liability  of 
viewers. 

Jbid.  s.  39. 


PART  XV. 
Fines,  penalties,  «fec. 

80.  Every  clerk  of  petty  sessions  or  chief  constable  who 
wilfully  neglects  or  refuses  to  execute  any  of  the  duties  hereinbefore 
prescribed  and  appointed  to  be  by  him  executed  shall  for  every 
such  neglect  or  refusal  forfeit  any  sum  not  exceeding  fifty  pounds, 
whereof  one  moiety  shall  be  paid  to  the  Colonial  Treasurer  for  the 
purposes  of  the  general  revenue,  and  the  other  moiety  shall  with 
full  costs  go  to  any  person  suing  for  the  same  by  action  of  debt  in 
the  Supreme  Court  or  in  any  Court  of  Petty  Sessions  to  the  extent 
of  the  jurisdiction  of  such  Court. 

81.  (1)  Every  justice  of  the  peace  summoned  under  this 
Act  to  attend  at  any  special  petty  Sessions  for  correcting  and 
allowing  any  jury  list,  who  fails  or  neglects  to  attend  such  special 
petty  sessions  without  any  reasonable  cause  for  such  non-attend- 
ance, shall  be  liable  to  a  fine  not  exceeding  the  sum  of  ten  pounds, 
which  shall  be  summarily  imposed  by  the  Supreme  Court  upon 
the  motion  of  the  Attorney-General  and  upon  the  fact  of  such  non- 
attendance  being  duly  proved  to  the  satisfaction  of  the  said  Court. 

(2)  The  clerk  of  the  bench  shall  at  the  said  special  petty 
sessions  make  an  entry  in  writing  of  the  name  of  every  justice  of 
the  peace  residing  in  the  jurors'  district  and  so  summoned  as 
aforesaid,  distinguishing  those  that  attended  and  those  that  were, 
absent  at  the  correction  cind  allowance  of  the  said  list  as  aforesaid, 
and  shall  at  the  final  adjournment  of  the  said  special  petty  sessions 
transmit  a  certificate  thereof  to  the  Attorney-General  verified  by 
declaration. 

(3)  Such  certificate  shall  be  prima  facie  proof  of  the 
non-attendance  of  the  justices  therein  stated  to  have  been  absent 
from  the  said  special  petty  sessions. 

82.  If  the  Sheriff  neglects  or  refuses  to  discharge  the  duties 
hereinbefore  required  of  him,  or  otherwise  fails  well  and  faithfully 
to  do  and  perform  any  of  the  acts,  matters  and  things  hereby 
required  to  be  by  hirn  performed,  he  shall  for  every  such  breach  of 
duty  be  summarily  fined  a  sum  not  exceeding  fifty  pounds,  at  the 
discretion  of  the  Court  in  relation  to  which  such  duties,  acts, 
matters,  and  things  were  required  to  be  discharged,  done,  and 
performed. 

83.  If  any  juror  who  has  had  a  view  of  any  place  in  dispute 
in  any  cause  according  to  the  provisions  hereinbefore  contained 
makes  default  when  the  cause  in  which  he  was  appointed  a  viewer 
is  called  on  for  trial,  the  Court  or  Judge  may,  unless  reasonable 
cause  be  shown,  impose  upon  such  viewer  a  fine  not  exceeding  the 
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amount  of  ten  pounds  over  and  above  the  fine  to  which  he  his       S.  83. 
liable  under  the  provisions  hereinafter  contained  for  non-attend- 
ance as  a  juror. 

M.  (1)  If  upon  calling  over  the  names  upon  any  jury  panel  Liability  of 
returned  as  hereinbefore  required,  any  person  whose  name  appears  d3J3t!°*^°^ 
thereon  fails  to  attend,  or  after  appearance  wilfully  withdraws  n  vic.  No.  20, 
himself  from  the  presence  of  the  Court,  such  Court  may  summarily  '•  ^• 
impose  any  fine  not  exceed  twenty  pounds  upon  the  person  so 
failing  to  attend  or  withdrawing  himself,  unless  good  cause  for  his 
absence  be  made  to  appear  on  oath  to  the  satisfaction  of  the  said 
Court. 

(2)  Provided  that  any  such  Court  may  at  any  time 
exempt  from  attendance  either  during  the  session  or  for  any  less 
period  any  person  summoned  as  a  juror,  who  shows  to  such  Court 
on  oath  sufficient  grounds  for  such  exemption. 

(3)  Provided  also  that  no  juror  summoned  tor  the  trial 
of  civil  issues  shall  be  compelled  to  attend  any  sittings  for  more 
than  three  consecutive  days  unless  the  presiding  Judge  shall  other- 
wise order. 

85.  (1)  If  any  person  being  duly  summoned  and  returned  Uabiuty  of 
to  serve  as  a  juror  upon  any  inquest  or  inquiry  before  any  Sheriff  «jf<»«"'siuro". 
or  coroner,  or  before  any  of  the  commissioners  hereinbefore  men-  ibid.  s.  40. 
tioned,  does  not,  affer  being  openly  called  three  times,  appear  and 
serve  as  a  juror,  such  sheriff  or  in  his  absence  the  under  sheriff  or 
such  coroner  or  commissioner  (unless  some  reasonable  excuse  is 
proved,  on  oath  if  required)  shall  impose  upon  the  person  so 
making  default  such  fine  not  exceeding  five  pounds  as  he  thinks  fit. 

(2)  Such  sheriff,  under  sheriff,  coroner,  or  commis- 
sioner shall  make  out  and  sign  a  certificate  containing  the  chris- 
tian name  and  surname,  the  residence,  and  trade  or  calling  of 
every  person  so  making  default,  together  with  the  amount  of  the 
fine  imposed  and  the  cause  of  such  fine,  and  shall  transmit  such 
certificate  to  the  clerk  of  the  peace  for  the  county  or  district  in 
which  such  defaulter  resides  on  or  before  the  first  day  of  the 
Quarter  Sessions  next  ensuing. 

(3)  Such  clerk  of  the  peace  shall  copy  the  fines  so 
certified  on  the  roll  on  which  all  fines  or  forfeiture  imposed  at  such 
Quarter  Sessions  are  copied,  and  the  same  shall  be  estreated  levied 
and  applied  in  like  manner,  and  subject  to  the  like  powers,  pro- 
visions, and  penalties  in  all  respects,  as  if  they  had  been  part  of  the 
fines  imposed  at  such  Quarter  Sessions. 

88.  Any  person  who  corruptly  influences  or  attempts  to  Punishment  for 
influence  any  juror,  and  every  juror  consenting  thereto,  shall  be  embracery. 
guilty  of  a  misdemeanour.  ^*^-  '•  ^^' 

87.  (1)  Whenever  any  fine  is  imposed  on  any  juror  for  Recovery  of 
non-attendance  at  any  court,  a  summons  may  forthwith,  or  at  any  fS2idanc"°'^ 
time  afterwards,  be  issued  under  the  hand  of  the  presiding  Judge,  ig  vic.  No.  s, 
calling  on  the  juror  to  show  cause  to  such  court,  or  to  the  Supreme  ^-  ^• 
Court,  if  the  fine  has  been  imposed  for  non-attendance  at  a  Circuit  s°n!^'  ^°"  ^' 
Court,  on  some  day  to  be  named »  why  execution  should  not  issue 
for  such  fine. 
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S.  87. 


Recovery  of 
other  fines. 

11  Vic.  No.  20, 
s.  42. 


(2)  The  like  proceedings  as  far  as  may  be  shall  be  taken 
in  every  such  case  as  may  be  now  taken  after  a  schedule  or  return 
of  fines  made  up  and  filed  as  at  present. 

(3)  To  every  such  summons  a  note  shall  be  subjoined 
that  cause  may  be  shown  by  affidavit  sworn  before  a  Justice  of  the 
Peace  or  commissioner,  and  transmitted  by  post  to  the  Prothono- 
tary,  or  to  the  Judge  who  imposed  the  fine. 

(4)  Where  such  affidavit  is  transmitted  to  the  Judge, 
he  shall  thereupon  have  power  to  remit  or  mitigate  the  fine  ;  and 
in  default  of  any  order  to  that  effect  the  fine  shall  be  enforced. 

88.  Except  as  hereinbefore  provided — 

{a)  all  fines  imposed  under  this  Act  by  the  Supreme  Court  or 
a  Circuit  Court  or  by  a  Judge  thereof  shall  be  levied  and 
recovered  in  the  same  manner  as  any  other  fines  imposed 
by  the  Supreme  Court,  or  in  the  manner  appointed  by  law 
for  the  recovery  of  fines  imposed  by  justices  of  the  peace ; 

iff)  all  fines  imposed  under  this  Act  by  a  Court  of  Quarter 
Sessions  or  by  a  chairman  thereof,  shall  be  levied  and 
recovered  in  the  manner  appointed  by  law  for  the  re- 
covery of  fines  imposed  by  justices  of  the  peace. 


SCHEDULES. 


FIRST  SCHEDULE. 


Bef  erence  to  Act. 


TiUe  or  Short  title. 


Ezteot  of  Repeal. 


5  Vic.  No.  4    . 

U  Vic.  No.  20 
15  Vic.  No.  3 
15  Vic.  No.  16  , 


18  Vic.  No.  18  . 
20  Vic.  No.  31  . 

22  Vic.  No.  18  . 

22  Vic.  No.  26 
31  Vic.  No.    5  , 
37  Vic.  No.  8 
40  Vic.  No.    6 


An  Act  to  make  further  provision  for  the  trial  of 
Cases  in  the  Circuit  Courts  of  New  South  Wales 
and  to  amend  in  certain  respects  the  Act  pro- 
viding for  trial  by  Jury  in  such  Courts. 

An  Act  to  consolidate  and  amend  the  laws  rela- 
tive to  Jurors  and  Juries  in  New  South  Wales. 

An  Act  to  amend  in  some  respects  the  Act  passed 
to  consolidate  the  laws  relating  to  Juiies. 

An  Act  to  repeal  so  much  of  the  Local  Ordin 
ances  second  William  the  Fourth  number 
twelve  sixth  Victoria  number  fifteen  seventh 
Victoria  number  nineteen  eighth  Victoria 
number  four  and  eleventh  Victoria  number 
twenty  as  assumes  to  vest  the  appropriation  of 
the  Ordinary  Revenue  elsewhere  than  in  the 
Legislative  Council. 

An  Act  further  to  amend  the  Jury  Act  .. 

The  Common  Law  Procedure  Act  of  1857. . 

District  Courts  Act  of  1858 


District  Courts  Act  Amendment  Act  of  1859. . 
Volunteer  Force  Regulation  Act  of  1867 
Jury  Laws  Amendment  Act  of   1874.. 
Jury  Laws  Amendment  Act  of  1876. . 


The  unrepealed 
portion. 

The  whole. 

The  unrepealed 
portion. 

So  much  as  re- 
fers to  1 1  Vic. 
No.  20. 


The  whole. 
The    unrepealed 

portion 
Sections  61,  52, 

53,  and  57. 
Section  6. 
Sees.  37  and  38. 
The  whole. 
The  whole. 
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46  Vk.  No.  17  . . 

51  Vic.  No.  10  . . 
55  Vk.  No.    5  . . 


Jury  Aot. 


Title  or  Short  Title. 


Criminal  Law  Amendment  Act  of  1883. . 


An  Act  to  amend  the  Law  relating  to  the  Return 

of  Jury  Fees. 
Criminal  Law  and  Evidence  Amendment  Act  of 

1891. 


Extent  of  Repeal. 


277 
8oh.l. 


Sections  336, 
337,  338,  and 
340. 

The  whole. 

Section  34. 


SECOND  SCHEDULE. 
District  of 
To  the  Chief  Constable  of  the  district  of 

Take  notke  that  you  are  hereby  required  to  make  out  during  the  second,  third, 
and  fourth  weeks  of  November  next  ensuing  a  true  list  in  writing  in  the  form  hereunto 
annexed  of  all  men  within  the  jurors'  district  for  liable  to  serve  on  juries 

according  to  the  Jury  Act,  1901. 

C.P.S. 


Sec.  10. 


THIttD  SCHEDULE. 

List  of  all  persons  within  the  jurors*  district  for 


liable  to  serve  on  juries. 


District  (and  street,  if 
in  a  town). 


Christian  and  siiruame  Title,  quality,  calling, 
(full  length).  or  bnsiue«. 


Nature  of 
qoalifloation. 


Parramatta 
Macquarie-street 
Sydney 
George-street 


Adams,  John 
Bowles,  James 


Esquire 
Grocer 


Sec:  10. 


Freehold,  £100  per 

annum. 
£400    of     personal 

estate. 


FOURTH  SCHEDULE. 
Jury  list  for  19     . 


See.  12. 


Notice  is  hereby  given  that  I  have  caused  a  list  to  be  made  out  of  persons  within 
the  jurors'  district  for  [place]  liable  to  serve  as  jurors  either  special  or  common  during 
the  year  19  ,  and  that  a  copy  of  such  list  lies  for  inspection  in  the  office  of  the  clerk 
of  Petty  Sessions  in  street,  in  this  city  (or  town)  and  that  the  Justices  in 

Petty  Sessions  will,  on  Tuesday,  the  day  of  December  next,  at  the  police 

office,  in  street,  proceed  to  examine  and  correct  the  said  list,  when  all 

persons  having  any  objection  to  offer  thereto  may  attend  if  they  shall  think  fit. 
Saturday,  November,  19    . 

A.B., 
Chief  Constable. 


FIFTH  SCHEDULE. 
Form  of  precept. 


Sees.  34-80. 


{To  be  adopted  for  general,  special,  or  common  juries  of  twelve  and  juries  of  four,) 

To  the  Sheriflf  of  or  his  deputy  greeting, — 

Pursuant  to  the  Act  in  such  case  made  and  provided  you  are  hereby  commanded 
that  you  ^^use  to  come  before  [here  insert  the  style  of  the  court]  to  be  holden  at  the 
court-house  at  ,  on  [here  insert  the  day  of  the  week]  the  day  of 

now  next  [or  instant]  good  and  lawful  men  of  the  jurors'  district 

for  aforesaid  duly  qualified  according  to  kw  as  jurors  (or  as  "  common 

jurors  •  or  '  special  jurors  '  according  as  the  precept  shall  be  intended  to  be  a  *  general 
jury  precept,'  *  common  jury  precept,'  or  *  special  jury  precept  *)  to  make  a  jury  of  the 
country  for  the  trial  of  all  such  issues  of  fact  or  other  matters  as  shall  be  then  required 
to  be  tried  by  a  general  jury  of  twelve  men  (or  by  a  common  jury  or  a  special  jury 
of  four  or  of  twelve  men  according  as  the  precept  shall  be  intended) .  And  that  you  have 
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OaIi^  g^  then  there  the  names  of  those  jurors  as  by  the  law  is  required  of  you,  together  with  due 
proof  of  the  service  of  a  su  mmons  upon  such  of  the  said  jurors  as  shaJl  have  been  served 
and  of  the  time  and  manner  thereof  and  of  the  causes  wherefore  the  others  of  such 
jurors  have  not  been  served  with  such  summons  and  also  this  writ. 

Given  under  my  hand  and  seal  at  this  day  of  a.d.  19    . 


5^,4^  SIXTH   SCHEDULE. 

Form  of  summons. 

Mr.  A.B.  (naming  the  juror),  you  are  hereby  required  to  appear  as  a  juror  in  the 
Supreme  or  Circuit  Court  or  Court  of  Quarter  Sessions  (naming  the  court)  to  be  holden 
at  on  [here  insert  the  day  of  the  week]  the  day  of 

next,  at  ten  o'clock  in  the  forenoon,  and  you  are  there  to  attend  from  day  to  day  until 
you  shall  be  discharged  by  the  said  court  under  penalty  of  the  fine  by  law  imposed  in 
this  behalf. 

(Signed)  CD. 

Sheriff. 
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JURY  (AMENDMENT)  ACT  1902. 


ACT  No.  XXVm,  1902. 

An  Act  to  amend  the  Jury  Act,  1901,  and  to  validate 
certain  jury  lists.  [Assented  to,  22nd  December, 
1902.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative   Assembly  of  New  South   Wales  in  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  This  Act  may  be  cited  as  the  "  Jury  (Amendment)  Act,  Short  utie. 
1902,"  and  shall  be  construed  with  the  Jury  Act,  1901,  herein- 
after in  this  Act  called  the  Principal  Act. 

2.  Section  eight  of  the  Principal  Act  is  amended  by  the  ^^^'V*^.*^ 
addition  of  the  following  paragraph  : —  '""^"^  •  i»   ct, 

"All  other  parts  of  the  County  of  Cumberland  without  the 
said  Sydney  police  district  and  radius  of  twelve  miles  from  the 
Sydney  Town  Hall,  shall  be  the  jurors'  district  for  the  town  of 
Parramatta." 

8.  Subsection  (1)  of  section  nine  of  the   Principal  Act  ^^}^^'^f'^^ 
repealed,  and  the  following  subsection  substituted  in  lieu  thereof: —  thanSydneyand 

Parranuttta. 

"  The  jurors*  district  for  every  other  town  or  place  at  which 
any  Court  for  the  trial  by  jury  of  civil  and  criminal  issues  and  the 
assessment  of  damages,  or  any  Court  of  Quarter  Sessions,  or  any 
District  Court,  is  appointed  to  be  held,  shall  comprise  the  land 
within  a  radius  of  thirty  miles  from  every  such  town  or  place  : 
Provided  that  any  juror  residing  within  the  juror's  district  of 
two  or  more  courts  shall  only  be  liable  to  serve  at  the  court 
nearest  to  his  place  of  residence." 

4.  Section  thirteen  of  the  Principal  Act  is  amended  by  the  Special  petty 
substitution  of  the  words  "  during  the  second  week"  for  the  words  ^SS*n*«S^ 
"  on  the  second  Tuesday  "  where  they  occur  in  that  section.  «*""«?  <*»«,  . 

•^  •'  second  week  in 

December  o* 

5.  All  jury  lists  for  the  year  one  thousand  nine  hundred  *^*^** '''*'• 
and  three,  made  and  prepared  before  the  passing  of  this  Act  in  validation  of 
accordance  with  the  provisions  of  the  Principal  Act  as  amended  ickTs!"*'  ^^ 
by  this  Act,  shall  be  valid. 
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S.1. 


JUDGMENT    CREDITORS' 
REMEDIES  ACT  1901. 


Commissioner's  Memorandum  and  Certificate. 

This  Bill  consolidates  the  whole  or  part  of  the  following  Acts  :— 


3  Vic. 
5  Vic. 
7  Vic. 
7  Vic. 
10  Vic. 

12  Vic. 

13  Vic. 
17  yic. 
20  Vic. 
22  Vic. 


No.  18 
No.  9 
No.  13 
No.  16 
No.  7 
No.  1 
No.  12 
No.  21 
No.  31 
No.    1 


2^  Vic.  No.  18 

37  Vic.  No.  11 

Clause  3.  Fresh  jurisdictions  of  the  Supreme  G>urt  have  been  created  since  the 
passing  of  the  original  Acts,  and  this  clause  includes  them  all. 

Clause  4.  It  appears  never  to  have  been  decided  whether  the  words  *or  any 
inferior  Court  *  include  the  District  Court  which  was  not  in  existence  when  the  orig- 
inal section  became  law. 

Clause  9.  *  Sheriff's  *  has  been  omitted  before  '  poundage  *  because  the  officer 
may  have  been  the  officer  of  some  other  Court. 

Clause  10.  The  question  has  arisen  for  consideration  whether  the  repeal  by  12 
Vic.  No.  1 ,  sec.  5,  of  the  power  to  sell  choses  in  action  repeals  the  power  given  by  5 
Vic.  No.  9,  sec.  31,  to  sew  them  in  execution.  See  an  article  in  the  Weekly  Notes 
cover  of  23rd  February,  1899,  and  the  case  of  Blair  v.  Blair,  18  N.S.W.R.  Eq.,  p.  47. 
It  has  been  decided  that  the  power  to  seize  not  having  been  expressly  taken  away 
should  remain  for  what  it  is  worth.  It  may  possibly  have  some  bearing  on  the  rules 
as  to  the  time  from  which  the  chose  in  action  is  bound. 

Clause  10-12.  The  word  "  defendant '  in  the  original  sections  evidently  meant 
the  person  against  whom  the  writ  was  sued  out,  who  might  in  some  cases  be  the 
plaintiff  in  the  action. 

Clause  12.  A  point  arising  under  the  sections  here  consolidated  was  discussed 
but  not  decided  by  the  late  Mr.  Chief  Judge  Manning  in  Irving  v.  The  Commercial 
Banking  Co.,  19  N.S.W.R,  Eq.,  pp.  57-58.  It  has  been  decided  that  all  the  provisions 
as  to  registration  ought  to  be  omitted. 

Clause  13  (2).  'Or  hereditaments'  omitted  after  land  as  unnecessary.  See 
Interpretation  Act  and  54  Geo.  Ill,  c.  15.  "  Or  *  is  changed  to  *  on.'  It  was  evi 
dently  a  mistake. 
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Clause  27  (1)  (a).  *  Or  "  before  "  in  his  own  right  *  was  a  slip  and  is  removed. 

Clause  27  (1)  (b).  The  words  '  which  at  law  cannot  be  taken  in  execution  "  are 
omitted.  Originally  they  were  words  of  description,  but  if  allowed  to  remain  the  r> 
Vic.  No.  9,  sec.  31,  might  appear  to  give  them  a  different  meaning. 

I  certify  that,  save  as  aforesaid,  this  Bill  solely  consolidates,  and  in  no  way  alters, 
adds  to,  or  amends  the  law  as  contained  in  the  Acts  thereby  consolidated. 

CHAS.  G.  HEYDON, 

G>mmissioner  for  the  Consolidation  of  the  .Statute  Law. 
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8.1. 


TABLE 

Showing  how  the  sections  of  Acta  consolidated  have  been  dealt  with. 


Section  of 
Repealed  Acta. 


SectioD  of 
OoDflolidAted  Act. 


Remarks. 


3  Vic.  No.  18,  8.  1 
2 
3 
4 
5 
6 

9  Vic.  No.  9,  s.  31 

43 

7  Vic.  No.  13,  s.  3 

7  Vic.  No.  16,  s.  15 
18 
20 
21 

22| 

10  Vic.  No.  7,  s.  1| 

21 
31 

12  Vic.  No.  1,  s.  5 

13  Vic.  No.  12,  s.  1 

l7Vic.No.21.s.l00 

20  Vic.  No.  31,  s.  54 

22  Vic.  No.  1,  s.  2 
3 

22  Vic.  No.  18,s.84 


37  Vic.  No.  11,  s.  4 

5 

52  Vic.  No.  8,  s.  1,2 


4-9. 
27 

28-^ 
33 

3  (4) 


10-12 

3 

23 


13 


19-21 

10 

26 

24 

22 

14 
12,  15 

17,  18 


25 
25 
16 


Date  of  commencement. 

Proviso  as   to   registration   omitted.    See 
22  Vic.  No.  1,  s.  3. 


Exhausted  by  repeals  in  other  Acts. 


Exhausted  by  repeals  in  other  Acts. 

Repealing  section  only. 
Obsolete,  applies  to  Courts  of  Request. 
Actions  for  criminal  conversation  abolished. 
See  Act  No.  14,  1899,  s.  92. 


The  unrepealed  part  to  be  dealt  with  in 
another  Bill. 


Part  already  consolidated  in  District 
Courts  Act,  1901.  As  to  warrants  for 
the  possession  of  premises,  see  Land- 
lord and  Tenant  Act,  of  1899,  s.  19  (2). 

Part  of  section  to  be  dealt  with  in  Defama- 
tion Bill. 

Unrepealed  part  to  be  dealt  \snth  in  another 
Bill. 

Short  title. 
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ACT  No.  Vm.,  1901. 

An  Act  to  consolidate  the  enactments  relating  to  the 
remedies  of  judgment  creditors.  [Assented  to,  3rd 
October,   1901.] 

BE  it  enacted  by  the  King's   Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  :-- 

PART  I. 
Preliminary. 

^iort  title  and  1.  This  Act  may  be  cited  as  the  "  Judgment  Creditors' 

^"**°*  Remedies  Act,  1901,"  and  is  divided  into  Parts,  as  follows  : — 

PART  I.— Preliminary— ss.  1-2. 
PART  II.— Supreme  Court  Rules,  Decrees,  and  Orders 

— s.  3. 
PART  III.— Execution  against  property— ss.   4-18. 
PART  IV.— Execution  against  the  person— ss.  19-26. 
PART  v.— Charging  Orders— ss.  27-33. 

Remeai.  2.  (1)  The  Acts  mentioned  in  the  Schedule  to  this  Act  arc 

Schedule.  ^^  ^j^^  extent  therein  expressed   hereby  repealed. 

Rules  of  Court  (2)  All  rules  of  Court  and  orders  made  and  all  writs 

ft^^under  Acts  framed  undcr  the  authority  of  any  Act  hereby  repealed  and  being 
repealed.  in  force  at  the  time  of  the  passing  of  this  Act  shall  be  deemed  to 

have  been  made  and  framed  under  the  authority  of  this  Act. 


PART  II. 
Supreme  Court  Rules,  Decrees,  and  Orders. 
Rules,  decrees.  3.  H)  AH  rules,  decrces,  and  orders  of  the  Supreme  Court 

imd  orders  to       .  r    '^       •       •    j-    /•  11  e 

have  eflFect  of     m  any  oi  its  junsdictions,  whereby  any  sum  of  money  or  any 
judgments.        costs,  charges,  or  expenses  are  payable  to  any  person,  shall  have 
f.  43?'  ^***  ^'     the  effect  of  judgments  at  law,  and  such  person  may  have  execu- 
tion thereon  for  the  moneys  so  payable. 

(2)  The  Judges  of  the  said  Court  may  cause  writs  of 
execution  to  be  framed  accordingly  and  to  issue  as  they  think  fit. 

(3)  All  such  writs  shall  be  enforced  in  the  same  manner 
as  writs  of  execution  are  in  ordinary  cases. 

8  Vic.  No.  18,  (4)  Such  person  shall  also  be  entitled  to  all  remedies  by 

this  Act  given  to  judgment  creditors. 

Though  rules,  &c.,  are  to  have  the  effect  of  judgments,  it  does  not  follow  that 
they  can  be  treated  as  judgments  for  all  purposes ;  e.g.,  to  found  a  garnishee  order 
upon :  see  Cremetti  v.  Crom,  4  Q.B.D.  225 ;  and  compare  Re  Richards,  (1902)  19 
W.N.  152 ;  Zaccour  v.  Basha,  (1899)  20  N.S.W.R.  431  ;  16  VV.N.  74,  107 ;  Ex  parte 
Carrington  C.  S.  Co.,  (1901)  18  W.N.  244. 


S.5. 
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PART  III.  8. «. 

Execution  against  property. 

1.  The  sheriff  or  other  officer  having  the  execution  of  any  Money,  bank- 
writ  of  fieri  facias  sued  out  of  the  Supreme  Court  or  any  inferior  u  uken^n""^ 
Court,  or  any  precept  in  pursuance  thereof,  may  and  shall  seize  ««cuUon. 
and  take  thereunder—  I  J/'*  "^^^  ^®' 

(«)  any  money  ;  and 

{b)  any  bank  note  of  any  banking  society  or  company  estab- 
lished in  New  South  Wales  or  elsewhere  ;  and 
{c)  any  cheque,  bill   of  exchange,   promissory  note,   bond, 
specialty,   or  other  security   for   money — 
belonging  to  the  person  against  whom  such  writ  is  sued  out. 

As  to  execution,  see  also  C.L.P.  Act,  ss.  130-139  (ati/<r) ;  and  RR.  182-206  {posl). 

The  general  rule  of  law  was  that  the  Sheriff"  under  a  writ  of  /i.  fa,  might  seize 
and  sell  all  the  personal  goods  and  chattels  belonging  to  the  debtor  that  he  could 
find,  and  which  could  be  sold,  with  the  exception  of  wearing  apparel  actually  in  use 
and  perhaps  goods  in  the  personal  possession  of  the  debtor  :  Chitty's  Archbold,  p. 
652  ;  Searson  v.  Flannery,  (1898)  15  W.N.  91.  By  the  statutes  consolidated  in  the 
present  Act,  the  operation  of  the  writ  was  enlarged. 

Any  money. — The  section  applies  to  moneys  set  apart  and  earmarked,  and  the 
property  specifically  of  the  party  against  whom  the  fl.  fa.  issues,  and  under  his  pos- 
session and  control ;  thus,  money  in  the  hands  of  the  Sheriflf  for  an  execution  creditor 
cannot  Ix;  taken  in  execution  against  that  creditor  under  a  ^.  /a  :  Wood  v.  Wood, 
4  Q.B.  897  ;  12  L.J.Q.B.  141  ;  v.  Bell  v.  Htdcheson,  8  Jur.  195.  Money  seized  under 
a  fi.  fa.  is  in  exactly  the  same  position  as  monev  the  proceeds  of  goods  seized :  Col- 
lingridge  v.  Paxton,  11  C.B.  683  ;  21  L.J.C.P.  39 ;  Squire  v.  Huetson,  I  Q.B.  308. 

The  section  gives  no  power  to  seize  money  in  the  hands  of  a  third  person  as  trustee 
for  the  debtor  :  France  v.  Campbell,  6  Jur.  105 ;  Brown  v.  Perrott,  4  Beav.  585. 

An  order  may  be  obtained  from  the  Equity  side  of  the  Court  charging  money 
standing  to  the  credit  of  a  judgment  debtor  in  the  Court :  Watts  v.  Jefferves,  3 
Mac.  &  G.  422 ;  15  Jur.  435 ;  Brereton  v.  Edwards,  21  Q.B.D.  488 ;  by  analogy  to 
the  rights  given  by  this  section. 

Any  cheque,  etc. — A  cheque  drawn  in  favour  of  A.,  but  not  delivered  to  him,  is 
not  his  property  so  as  to  be  liable  to  seizure :  Courtoy  v.  Vincent,  15  Beav.  486 ;  21 
L.J.  Ch.  291  ;  see  Watts  v.  Jefferyes,  supra. 

A  policy  of  insurance  by  a  debtor  on  his  own  life  is  not  a  security  for  payment  of 
money  :  In  re  Sargent's  PUicy,  7  L.R.  Ir.  66. 

Partnerthip.— By  s.  23  of  the  Partnership  Act,  1892,  it  is  provided  as  follows  :— 

(1)  After  the  commencement  of  this  Act  a  writ  of  execution  shall  not  issue 
against  any  partnership  property  except  on  a  judgment  against  the  firm. 

(2)  The  Supreme  Court,  or  a  Judge  thereof,  may  on  the  application  by 
summons  of  any  judgment  creditor  of  a  partner,  make  an  order  charging  that 
partner's  interest  in  the  partnership  property  and  profits  with  payment  of  the 
amount  of  the  judgment  debt  and  interest  thereon,  and  may  by  the  same  or  a 
sul)sequent  order  appoint  a  receiver  of  that  partner's  share  or  profits  (whether 
already  declared  or  accruing)  and  of  any  other  money  which  may  be  coming  to 
him  in  respect  of  the  partnership,  and  direct  all  accounts  and  inquiries,  and  give 
all  other  orders  and  directions  which  might  have  been  directed  or  given  if  the 
charge  had  been  made  in  favour  of  the  judgment  creditor  by  the  partner,  or 
which  the  circumstances  of  the  case  may  require. 

(3)  The  other  partner  or  partners  shall  be  at  liberty  at  any  time  to  redeem 
the  interest  charged,  or  in  the  case  of  a  sale  being  directed,  to  purchase  tlie  same. 
Costs  of  the  application  for  the  order  cannot  he  given  :  Booker  v.  Gill.  Q898) 

15  W.N.  158. 

Assignment  by  the  execution  debtor  after  the  issue  of  fl.  fa.  but  before  the  sum- 
mons under  this  section,  is  good,  and  prevents  the  order  being  made  ;  the  provisions 
of  29  Car.  II,  c.  3,  s.  16  (see  s.  13,  note  {post) ;  do  not  apply  :  Brown  v.  Morrison 
1899)  16  W.N.  124. 

Defamation  Act.— By  s.  23  of  the  Defamation  Act,  1901,  it  is  provided  as  fol- 
lows : — 
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8.i. 


Money  or  bank- 
notes may  be 
delivrred  to 
judgment 
creoutor. 


8  Vic.  No. 
s.  1. 


18. 


Negotiable  in- 
struments, &c., 
how  dealt  with. 

Ibid. 


Payment  to 
sheriff,  &c.,  to 
be  a  discharge. 

[bid. 


Sheriff  not 
bound  to  sue 
unless  indem- 
nified. 


Ibid. 


When  any  person  is  convicted  either  in  a  civil  or  criminal  proceeding  of 
printing  or  publishing  a  defamatory  article,  the  plaintiff  or  prosecutor  in  whose 
favour  judgment  is  given  may,  under  his  writ  of  execution,  levy  the  costs,  dam- 
ages, penalty,  and  expenses  named  therein,  out  of  the  whole  of  the  types,  presses, 
or  printing  materiab  whatsoever,  belonging  to  the  person  whose  types,  presses, 
and  printing  materials,  or  any  part  thereof,  have  been  used  in  printing  such 
defamatory  article,  as  well  as  out  of  the  property  of  the  defendant  on  the  record. 

But,  query,  on  this  rather  obscure  section,  whether  the  presses,  &c.,  could  be 
followed  into  the  hands  of  a  purchaser  from  the  actual  printer  of  the  article. 

Bankraptey. — As  to  the  Sheriff's  duty  in  the  event  of  the  bankruptcy  of  the 
debtor,  see  &.nkruptcy  Act,  1898,  ss.  53,  et  seq, 

8.  Such  sheriff  or  officer  shall  pay  or  deliver  to  the  person 
suing  out  such  writ  any  money  or  bank-notes  so  seized  or  a 
sufficient  part  thereof. 

8.  Such  sheriff  or  officer  shall  hold  any  such  cheque,  bill  of 
exchange,  promissory  note,  bond,  specialty,  or  other  security  for 
money  as  a  security  for  the  amount  by  such  writ  directed  to  be 
levied,  or  so  much  thereof  as  has  not  been  otherwise  levied  and 
raised,  and  may  sue  in  the  name  of  such  sheriff  or  officer  for  the 
recovery  of  the  sum  secured  thereby  if  and  when  the  time  of 
payment  thereof  has  arrived. 

7.  The  payment  to  such  sheriff  or  officer  by  the  person 
liable  on  any  such  cheque,  bill  of  exchange,  promissory  note, 
bond,  specialty,  or  other  security,  with  or  without  suit,  or  the 
recovery  and  levying  execution  against  the  person  so  liable,  shall 
discharge  him,  to  the  extent  of  such  payment  or  of  such  recovery 
and  levy  in  execution,  from  such  liability. 

8.  No  such  sheriff  or  officer  shall  be  bound  to  sue  any 
person  so  liable  unless  the  person  suing  out  such  writ  enters  into 
a  bond  with  two  sufficient  sureties  for  indemnifying  him  from  all 
costs  and  expenses  to  be  incurred  in  the  prosecution  of  such  action, 
or  to  which  he  may  become  liable  in  consequence  thereof,  the 
expense  of  such  bond  to  be  deducted  out  of  any  money  to  be 
recovered  in  such  action. 


Proceeds  of 
levy  how 
disposed  of. 

Ibid. 


Equities  of 
redemption,  fkc. 

6  Vic.  No.  9, 
s.  31. 

12  Vic.  No.  1, 
s.  6. 


9.  Such  sheriff  or  officer  shall  pay  over  to  the  person 
suing  out  such  writ  the  money  so  recovered  or  such  part  thereof 
as  is  sufficient  to  discharge  the  amount  by  such  writ  directed  to  be 
levied,  and  if  after  satisfaction  of  the  amount  so  to  be  levied 
together  with  poundage  and  expenses  any  surplus  remains  in  the 
hands  oi  such  sheriff  or  officer,  the  same  shall  be  paid  to  the  person 
against  whom  such  writ  has  been  sued  out. 

10.  The  sheriff  to  whom  any  writ  of  fieri  facias  issued 
out  of  the  Supreme  Court  is  directed  may — 

(a)  take  in  execution  any  equity  of  redemption  or  other 
equitable  interest,  or  any  chose  in  action,  of  or  belonging 
to  the  person  against  whom  such  writ  is  sued  out ;  and 

(p)  cause  to  be  put  up  for  sale  and  sold  under  such  writ  such 
equity  of  redemption  or  other  equitable  interest. 

The  estate  of  the  mortgagor  under  the  Real  Property  Act  is  an  Equity  of  redem{> 
tion,  and  the  sale  must  be  advertised  under  the  section  next  following  :  Coleman  v. 
De  Lissa,  (1885)  6  N.S.W.R.  Eq.  104. 
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I  Though  a  chose  in  action  may  under  this  section  be  taken  in  execution  by  the        g^  JQ^ 

Sheriff,  yet  apparently  it  cannot  be  sold  :  Blair  v.  Blair,  (1897)  18  N.S.W.R.  Eq.  47  ; 

''  13  W.N.  215.  This  seems  a  curious  position :  see  an  article  in  the  Weekly  Notes 
cover  of  23rd  Feb.,  1899,  where  it  is  suggested  that  the  creditor  might  obtain  a  charg- 
ing order  under  the  3  Vic.  No.  18,  s.  2,  now  s.  27  (post),  q.v. 

11.  Such  sale  shall  be  by  public  auction,  and  in  cases  of  ^^'^^'J^**^ 
equity  of  redemption  shall  be  previously  advertised  in  the  Gazette  ^  yj^  j^^'  ^ 
and  in  one  newspaper  or  more  at  least  one  month  before  the  same  s.  ai.' 
takes  place. 

12.  (1)  Such  sale  shall  be  as  valid  and  effectual  to  pass  all  Saie  to  have 
such  person's  right  and  title  to  and  interest  in  such  equity  or  m*nt.    **"*"' 
equitable  interest  as   if  the  same  had  been  conveyed  or  assigned  ibid. 

to  the  purchaser  by  such  person  himself. 

(2)  Provided  that  where  any  such  equity  or  equitable  Conveyance  by 
interest  relates  to  real  estate,  a  deed  of  bargain  and  sale  thereof  or  *^^"^* 
of  such  person's  right  and  title  to  and  interest  therein  shall  be  ^^. 
executed  by  such  sheriff  to  such  purchaser.  s.  s.  '*^'    °'  ' 

18.  (1)  No  judgment  recovered  or  to  be  recovered  in  any  judgment  not 
action  at  law  shall  bind  or  affect  or  be  deemed  to  have  bound  or  ^"^  ***°**  '*''**• 
affected  any  land  in  New  South  Wales.  III!'  ^"^  ^^' 

(2)  Provided  that  every  writ  of  execution  on  any  such  wnt  of  «cecu. 
judgment  against  the  land  of  the  person  against  whom  such  filJ,d  whS*^ 
judgment  is  obtained,  when  delivered  to  the  sheriff  or  to  the  delivered, 
sheriff  of  any  district  shall  affect  and  be  deemed  to  have  bound 
such  land  from  the  time  of  such  delivery  in  like  manner  as  a  writ 
of  fieri  facias  binds  goods  and  chattels. 

In  like  mannePy  eie.— By  s.  16  of  the  Act  29  Car.  II,  c.  3,  "  No  writ  of /i.  fa.  or 
other  writ  of  execution  shall  bind  the  property  of  the  goods  of  the  party  against 
whom  such  writ  of  execution  is  sued  forth,  but  from  the  time  such  writ  shall  be  de- 
livered to  the  Sheriff,  under-sheriff  or  coroner  to  be  executed,  and  for  the  better 
manifestation  of  the  said  time,  the  Sheriff,  under-sheriff  and  coroner,  their  deputies 
and  agents,  shall,  upon  the  receipt  of  any  such  writ  (without  fee  for  doing  the  same) 
indorse  upon  the  back  thereof  the  day  of  the  month  or  year  whenever  he  or  they 
received  the  same." 

This  statute  was  intended  only  to  protect  purchasers  from  any  injury  which 
might  arise  to  them  from  the  relation  which  writs  of  execution  had  to  their  teste  at 
common  law  (by  which  they  bound  property  from  the  date  of  the  lesti)  \  and  there- 
fore, as  far  as  relates  to  the  party  himself,  and  to  all  others  but  purchasers  for  a  valu- 
able consideration,  writs  of  execution  bind  the  party's  goods  from  the  time  of  their 
teste:  1  Saund.  219,  f.  The  meaning  of  the  words  *tluit  the  goods  shall  be  bound 
by  tlie  delivery  of  the  writ  to  the  Sheriff  "  is  that  after  the  writ  is  so  delivered,  if  the 
defendant  makes  an  assignment  of  the  goods,  even  for  valuable  cx)nsideration.  the 
Sheriff  may  take  them  in  execution  :  per  Lord  Harduncke,  in  Lawthal  v.  Tompkins, 
B.N.P.  90  ;  /?.  V.  Wells,  16  East,  278,  n. ;  Payne  v.  Drexve,  4  East,  523,  per  Lord  Ellen- 
borough  ;  Harding  v.  HaU,  10  M.  &  W.  47,  per  Parke,  B. :  Chitty's  Archbold,  616. 

Remedy  of  a  judgment  creditor  against  the  lands  of  the  debtor  was  given  by  the 
Act,  64  Geo.  Ill,  c.  15,  s.  4,  entitled  *  An  Act  for  the  more  easy  recovery  of  debts  in 
His  Majesty's  Colony  of  New  South  Wales." 

On  the  effect  of  a  sale  of  land  under  /l.  fa.  see  Maclean  v.  Dight,  (1866)  5  S.C.R. 
95 ;  Bullen  v.  a*Beckett,  1  Moore  P.C.  N.S.  223 ;  Re  EUiott,  (1886)  7  N.S.W.R.  271  ; 
Blaxland  v.  Grattan,  (1887)  8  N.S.W.R.  287  ;  Smith  v.  Deane,  (1889)  10  N.S.W.R. 
Eq.  207 ;  Smith  v.  Smythe,  (1890)  11  N.S.W.R.  295 ;  Coleman  v.  De  Lissa,  (1885)  6 
N.S.W.R.  Eq.  104 ;  Law  v.  Nixon,  (1890)  7  W.N.  49. 

So  far  as  regards  land  registered  under  the  Real  Property  Act,  see  now  s.  105  of 
the  Consolidating  Act  of  1900,  No.  25,  by  which  it  appears  that  such  land  is  not  bound 
until  notice  of  the  writ  has  been  given  to  the  Registrar-General,  and  entry  made  on 
the  register  :  see  Coleman  v.  De  Lissa,  and  Re  Elliott,  supra. 
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Sales  of  land  by 
sheriff. 

22  Vic.  No.  1, 
s.  2. 


Deeds  of  sale 
by  sheriff; 

Tbid.  s.  3. 


Goods  subject 
to  bill  of  sale. 

62  Vic.  No.  8, 
s.  1. 


Upon  notice  of 
sale  grantee  of 
bill  of  sale  may 
take  possession. 

tbid. 


Disposal  of 
proceeds  of 
sale  of  goods. 

Tbid: 


Saving  of  inter- 
pleader process. 

Ibid.  s.  2. 


Personal  estate  is  to  be  sold  before  land,  unless  the  debtor  otherwise  desires,  or 
in  the  Sheriff's  opinion  it  would  be  inadvisable :  R.  197  ;  and  the  debtor  may  point 
out  the  part  of  his  land  he  wishes  sold  first :  R.  198  {post). 

H.  It  shall  not  be  necessary  for  any  sheriff  to  make  an 
actual  seizure  of  land  under  any  writ  in  order  to  authorise  a  sale 
thereof ;  but  instead  of  such  seizure  he  shall  cause  notice  of  the 
writ  and  of  the  intended  day  and  place  of  sale  and  the  particulars 
of  the  property  to  be  published  in  such  manner  as  the  Judges  of 
the  Supreme  Court  from  time  to  time  direct ;  and  the  publication 
of  such  notice  shall  be  equivalent  to  an  actual  levy  by  him  on  the 
land  indicated  by  such  notice. 

The  only  "direction  by  the  Judges"  is  contained  in  R.  202  {post). 

18.  Every  deed  of  sale  heretofore  or  hereafter  executed 
by  any  sheriff  of  the  land  of  a  judgment  debtor,  or  of  the  right, 
title,  and  interest  of  such  debtor  to  and  in  any  land,  shall  be 
evidence  of  the  existence  of  a  valid  judgment  and  writ  to  support 
a  levy  by  such  sheriff  on  the  land  and  of  the  fact  of  a  levy  having 
been  duly  made  on  such  land  if  stated  in  the  deed,  or  of  such 
notice  As  aforesaid  having  been  duly  published  if  that  fact  be  so 
stated. 

18.  (1)  Whenever  legal  process  issues  against  the  goods  of 
a  judgment  debtor  for  the  execution  of  a  judgment  of  any  Court, 
and  such  goods  are  the  subject  of  a  conditional  bill  of  sale,  the 
sheriff,  bailiff,  or  officer  charged  with  the  execution  of  such  pro- 
cess may  sell  the  right,  title,  and  interest  of  the  judgment  debtor 
in  such  goods  without  levying  thereon. 

(2)  Upon  notice  in  writing  of  the  purchase  of  such 
right,  title,  and  interest  being  given  to  the  person  in  whose  favour 
such  bill  of  sale  has  been  made,  or  to  his  executors,  administrators, 
or  assigns,  such  person,  or  his  executors,  administrators,  or 
assigns  may  take  possession  of  the  said  goods,  and  shall  be 
deemed  to  hold  the  said  goods  for  the  use  oi  the  purcheiser  of 
such  right,  title,  and  interest,  subject  to  the  amount  due  and 
payable  under  such  bill  of  sale. 

(3)  Upon  the  said  goods  being  afterwards  sold  under 
such  bill  of  sale,  and  there  being  any  surplus  remaining  out  of  the 
proceeds  thereof  after  paying  the  said  amount,  the  person  in 
whose  favour  such  bill  of  sale  hats  been  made,  or  his  executors, 
administrators,  or  assigns,  shall  upon  demand  pay  over  such 
surplus  to  such  purchaser,  and  in  default  thereof  shall  be  liable  to 
an  action  to  the  extent  of  such  surplus  at  the  suit  of  such  pur- 
chaser for  money  received  for  the  use  of  such  purchaser. 

(4)  Nothing  herein  shall  be  deemed  to  affect  the  right 
of  any  execution  creditor  to  test  the  validity  of  any  bill  of  sale  by 
interpleader  process. 

As  to  interpleader,  see  Interpleader  Act,  {ante). 


Priority  of  17.  (1)  When  a  writ  aerainst  the  lands  or  goods  of  a  party 

execuUonis-  .  O  .^  ^      i-   ^i        o  /-»  ^  j  j. 

suing  out  of  to  any  suit  issues  out  of  the  Supreme  Court,  and  a  warrant  or 
DbTria*cSS?ts.  ^^*^  ^^  execution  against  the  lands  or  goods  of  the  same  party 
22  Vic.  No.  18,  issues  out  of  any  District  Court,  the  right  to  the  property  seized 
*-84.  shall  be  determined  by  the  priority  of  the  time  of  the  delivery  of 
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the  writ  so  issued  out  of  the  Supreme  Court  to  the  sheriff  to  be       8.  17. 
executed,  or  of  the  application  to  the  registrar  for  the  issue  from 
such  District  Court  of  the  warrant  or  writ  of  execution. 

(2)  The  sheriff  shall  on  demand  inform  the  registrar 
of  such  District  Court  of  the  precise  time  of  such  delivery  of  the 
writ  so  issued  out  of  the  Supreme  Court ;  and  such  registrar 
shall  on  demand  inform  the  sheriff  or  any  sheriff's  officer  of  the 
precise  time  of  the  application  to  such  registrar  for  the  issue  from 
such  District  Court  of  the  warrant  or  writ  of  execution. 


18.  Any  warrant  granted  in  pursuance  of  any  writ  of  warrant 
execution  issued  out  of  the  Supreme  Court  and  the  indorsement  j^^^ 
thereon  shall  be  sufficient  justification  to  any  bailiff  or  sheriff's  ^  yj^  j 
officer  acting  thereon.  ».  84 


to 


PART  IV. 
Execution  against  the  person. 

19.  Except  as  hereinafter  provided  no  person  shall  be  Limitation  of 
arrested  on  any  writ  of  capias  ad  satisfaciendum  issuing  out  of  JJ^  ""^^'" 
the  Supreme  Court.  lo  vie.  No.  7, 

For  the  practice  on  execution  by  ca.  sa.  see  Chitty's  Archbold,  694,  et  seq.  **  ^' 

If  there  be  anything  improper  or  irregular  in  the  issue  or  execution  of  the  writ, 
the  Court  or  a  Judge  may  order  the  discharge  of  the  prisoner.  The  writ  may  be 
amended  :  as  where  it  did  not  correspond  with  the  judgment  as  to  amount :  NichoUs 
V.  Rosenfdd,  (1886)  7  N.S.W.R.  322  ;  3  W.N.  19.  A  previous  writ  in  the  same  case 
had  been  set  aside  on  the  ground  that  it  had  issued  before  costs  had  been  taxed,  and 
therefore  before  final  judgment  had  been  signed :  Nicholls  v.  Rosen f eld,  (1886)  2 
W.N.  78  ;  but  see  Martin  v.  FUtcher,  (1898)  14  W.N.  158 . 

A  member  of  the  State  Parliament  is  not  privileged  from  arrest  on  ca.  sa. :  Nor- 
ton V.  Crick,  (1894)  15  N.S.W.R.  172  ;  10  W.N.  197. 

A  ca.  sa.  cannot  issue  on  an  order  under  s.  416  of  the  Criminal  Law  Amendment 
Act :  Zaccour  v.  Basha,  (1899)  20  N.S.W.R.  431  ;  16  W.N.  74,  107. 

20.  If  a  Judge  of  the  said  Court  is  satisfied  by  ^iffi^^^vit  Jj^j^JJlj^^^  ^^ 
that  the  defendant —  intended*" 

.    -     -  -  ,    departure. 

(a)  fraudulently  conceals  money,  goods,  or  valuable  securi-  nid. 
ties  from  his  judgment  creditor,  or 

{b)  is  about  to  leave  New  South  Wales  without  satisfying  the 
judgment, 
the  said  Judge  shall  order  such  writ  to  issue,  and  the  defendant 
may  be  arrested  on  such  writ. 

21.  Nothing  in  this  Part  hereinbefore  contained  shall  Actions  for 
extend  to  any  such  writ  issued  in  an  action  for  breach  of  promise  jSiM.**"*  '"* 
of  marriage,  libel,  slander,  seduction,  or  any  malicious  injury,      ibid. 

As  to  the  effect  of  the  bankruptcy  of  the  debtor,  see  note  to  s.  25  {post).  ^®^'  ^°*  ^*' 

22.  Where  a  defendant  has  been  arrested  or  has  given  ^  '*•  ^°  ^ 
bail  upon  a  writ  of  capias  ad  respondendum,  a  writ  of  capias  ad  20  vic.  No.  31, 
satisfaciendum  may  be  issued  to  fix  the  bail  or  charge  the  defen-  »•  m. 

dant  in  execution  as  of  course. 


Ca.  re. :  see  Arrest  on  Mesne  Process  Act,  {aTxte). 
Ca.  sa.  to  fix  bail,  see  R.  205  (post). 
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Liability  for 
escape. 


S.  28.  28.  If  any  debtor  in  execution  escapes  out  of  legal  custody, 

the  sheriff,  bailiff,  or  other  person  having  the  custody  of  such 
debtor  shall  be  liable  only  to  an  action  upon  the  case  for  damages 
7  Vic.  No.  13,  sustained  by  the  person  at  whose  suit  such  debtor  was  taken  or 
*•  *•  imprisoned,  and  shall  not  be  liable  to  any  action  of  debt  in  con- 

sequence of  such  escape. 

pischarge  of  24.  (1)  A  Written  order  under  the  hand  of  the  attorney  in 

debtS  on  the  cause  by  whom  any  writ  of  capias  ad  satisfaciendum  has  been 

att^ncy^°^  issued  shall  justify  the  sheriff,  gaoler,  or  person  in  whose  custody 
17  Vic.  No.  21,  the  party  may  be  in  discharging  such  party  unless  the  party  for 
s,  100.  whom  such  attorney  professes  to  act  has  given  written  notice  to 

the  contlirry  to  such  sheriff,  gaoler,  or  person. 

(2)  Such  discharge  shall  not  be  a  satisfaction  of  the 
debt  unless  made  by  the  authority  of  the  creditor. 

(3)  Nothing  herein  contained  shall  justify  any  attor- 
ney in  giving  such  order  for  discharge  without  the  consent  of  his 
client. 

Payment  of  the  sum  endorsed  on  the  writ  cannot  be  made  to  the  Sheriff  or  gad 
keeper,  but  must  be  made  to  the  other  party  or  his  attorney  on  the  record  :  Chitt3r's 
Archbold,  702.  As  to  discharge  after  a  year,  where  the  amount  is  under  £20,  sec 
R.  206  [past). 

Discharge  of  28.  (1)  Any  pcrson  in  the  custody  of  any  sheriff,  gaoler,  or 

dJbtS^^         officer  in  execution  of  a  judgment  (not  bein^  a  judgment  obtained 
bankruptcy.       under  the  Act  Eleventh  Victoria  number  thirteen)  under  a  writ  of 
8.^5^**^'  ^^'  ^^'  capias  ad  satisfaciendum  issued  out  of  the  Supreme  Court  or  a 
f^i38(3)'  ^'    District  Court  shall  upon  the  sequestration  of  his  estate  in.  pur- 
suance of  the  law  in  force  for  the  time  being  relating  to  bank- 
ruptcy be  entitled  to   his  discharge  from  such  custody  on  the 
order  of  the  Judge  in  Bankruptcy,  and  shall  be  forthwith  dis- 
charged from  such  custody  either  absolutely  or  on  such  conditions 
as  the  said  Judge  may  impose. 

(2)  Provided  that  if  such  person  is  in  custody  under 
any  such  writ  iss.ued  to  restrain  him  from  leaving  New  South 
Wales  under  the  provisions  of  any  enactment  in  that  behalf,  he 
shall  not  be  entitled  to  his  discharge  unless  he  finds  security  in 
such  manner  and  to  such  amount  as  the  said  Judge  may  order 
conditioned  that  he  will  not  remove  from  New  South  Wales  until 
he  has  received  his  certificate  in  due  course  of  law  under  the  law 
relating  to  bankruptcy  or  has  been  otherwise  lawfully  released 
from  his  bankruptcy. 
37^vic  No.  11,  (3)  No  such  sheriff,  gaoler,  or  officer  shall  incur  any 

liability  in  respect  of  such  discharge  to  any  judgment  creditor  or 
other  person  for  anything  done  by  him  under  this  section. 

r/ie  Act  11  Vic.  No.  13.  now  the  Defamation  Act,  1901  (No.  22).— By  s.  24 
of  this  Act  it  is  provided  as  follows  : — 

(1)  No  law  now  or  hereafter  in  force  for  the  relief  of  insolvent  debtors,  or 
for  the  abolition  of  imprisonment  for  debt  shall  be  construed  to  extend  to  affect 
or  discharge  from  his  liability  any  defendant  indebted  for  any  penalty,  damages, 
or  costs  adjudged  against  him  in  any  proceeding,  either  civil  or  criminal,  for 
the  printing  or  publishing  of  any  blasphemous,  seditious,  or  defamatory  words 
or  libel. 

(2)  Provided  that  any  such  defendant  who  has  been  for  a  period  of  twelve 
months  in  the  custody  of  the  Sheriff,  or  of  any  gaoler  or  officer  in  execution  of ^ 
any  judgment  obtained  under  this  Act,  shall  be  entitled  to  his  discharge  from 
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%uch  custody  and  shall  be  forthwith  discharged  therefrom  after  sequestration  of        g.  26. 
his  estate'  (made  at  any  time  whilst  he  has  been  In  custody  on  such  etemlimti)^ 
on  the  order  of  the  Judge  in  Bankryptgy. direct^  tQ.?uch  fg^er  or  officer. 

(3)  No  such  Sheriff,  gaoler,  or  officer  shall  incur  any  liability  whatsoever 
in  respect  of  such  discharge  to  any  judgment  creditor  or  other  person  for  any- 
thing done  by  him  under  this  section. 
A  plaintiff  in  a  defamation  action  cannot  be  imprisoned  for  costs :  Eckford  v. 

SchoUy,  (1871)  10  S.C.R.  79. 

As  to  the  effect  of  insolvency  under  the  old  law,  see  Webb  v.  Wilton,  (1867)  6 

S.C.R.  374 ;  Ex  parte  Gee,  (1867)  6  S.C.R.  355. 

Proof  in  insolvency  for  the  debt  was  held  not  to  take  away  the  creditor's  rights 

under  the  section  of  the  Defamation  Act :  NichoUs  v.  Rosenfdd,  (1886)  7  N.S.W.R. 

322 ;  3  W.N.  19.    On  the  other  hand  the  creditor  could  prove  in  the  estate  after  he 

had  issued  hU  ca.  sa. :  In  re  G.  R.  Dibbs,  (1881)  2  N.S.W.R.  10. 

Under  the  later  Bankruptcy  Acts,  see  In  re  Goode,  (1890)  1  B.C.  9  ;  Bankruptcy 

Act,  1898,  s.  10  (3). 

28.   Any   writ   of   capias   ad  satisfaciendum   issued   out  t^tt^xtdS^ 
of  the  Supreme  Court  may  be  lawfully  executed  upon  a  Sunday.  Sunday. 

s.  1.     " 

PART  V. 
CHARGING-  .Orders. 
27.  (1)  If  any  person  against  whom  any  judgment  has  Or^r  ^rging 
been  entered  up  in  the  Supreme  Court —  J^mtie*,  &^' 

(a)  has  any  stock  or  shares  of  or  in  any  public  company  ^  vic.  No.  is, 
(whether  incorporated  or  not),  or  any  deposit  in  any 
bank  of  New  South  Wales,  standing  in  his  name  in  his 
own  right,  or  in  the  name  of  any  person  in  trust  for 
him  ;  or 
(J?)  has  or  is  entitled  to  any  equity  of  redemption  or  other 
equitable  interest, 
a  Judge  of  the  said  Court  on  the  application  of  any  judgment 
creditor  may  order  that  such  stock  shares  or  deposit,  or  such 
equity  of  redemption  or  equitable  interest,  or  such  of  them  or 
such  part  thereof  respectively  as  he  thinks  fit,  shall  stand  charged 
with  the  payment  of  the  amount  for  which  judgment  has  been 
so  recovered  and  interest  thereon. 

(2)  Such  order  shall  entitle  the  judgment  creditor  to 
all  such  remedies  as  he  would  have  been  entitled  to  if  such  charge 
had  been  made  in  his  favour  by  the  judgment  debtor  : 

(3)  Provided  that  no  proceedings  shall  be  taken  to 
have  the  benefit  of  such  charge  until  after  the  expiration  of  three 
months  from  the  date  of  such  order. 

It  ha-s  been  htld  in  England  (under  the  corresponding  Act,  1  &  2  Vic.  c.  110) 
that  an  application  to  chai'ge  shares  will  not  be  entertained  where,  the  shares  having 
been  sold  by  the  debtor,  he  has  become  a  trustee  for  the  purchaser  :  Gill  v.  The  Con- 
tinental Union  Gas  Co.,  L.R.  7  Ex.  332  ;  but  such  an  order  seems  to  have  been  made 
here  :  Blow  v.  Constable,  (1886)  3  VV.N.  24,  and  such  orders  were  frequently  made  in 
England,  leaving  the  question  of  the  alleged  trust  to  be  settled  in  a  Court  of  Ekjuity  : 
Cragg  V.  Taylor,  L.R.  1  F:x.  148  ;  NichoUs  v.  Roseimrne,  28  L.J.C.P.  273  ;  Fuller  v. 
Earle,  21  L.J.  Ex.  314.  The  debtor's  interest  in  stock  or  slmres  held  by  a  third 
person  for  his  benefit  may  be  charged  by  a  charging  order  :  South  Western  Loan  Co. 
V.  Robertson,  8  Q.B.D.  17  :  Service  v.  Flatau,  (1900)  16  VV.N.  248  ;  not  so  his  interest 
in  the  proceeds  of  sale  of  a  testator's  residuary  estate,  part  of  which  consists  of  stock 
or  shares  :  Dixson  v.  Wreru:h,  L.R.  4  Ex.  154  ;  but  see  Union  Bank  v.  (yieary,  (1897) 
13  W.N.  124,  where  an  order  under  this  section  was  made  charging  the  interest  of  a 
debtor  as  one  of  the  next  of  kin  in  the  estate  of  an  intestate. 

Digitized  by  VjOOQIC 


290  Judgment  Creditora'  Remedies  lot. 

S*  27.  -^  ^^^^  ^^  ^^  voluntary  allowance  made  by  a  company,  not  being  a  share  in  its 

capital,  cannot  be  the  subject  of  a  charging  order :  Morris  v.  Manisty,  7  Q.B.  674 ; 
14  L.J.Q.B.  285.  Part  as  well  as  the  whole  of  a  sum  of  stock  may  be  charged  :  Stan- 
ley V.  Bond,  8  Bcav.  50 ;  14  L.J.  Ch.  51. 

Though  an  order  under  the  Crimes  Act,  s.  457,  is  to  have  the  effect  of  a  judgment, 
yet  a  charging  order  will  not  be  made  on  such  an  order :  Ex  parte  Carrington  Coal 
Shipping  Co,,  (1901)  18  W.N.  244. 


Order  in  first  28.  Evcry  such  ordcr  charging  any  such  stock  shares  or 

insumce  to  show  deposit— 


3  Vic.   No.   18, 
s.  3. 


{d)  may  be  made  in  the  first  instance  ex  parte  and  without 

any  notice  to  the  judgment  debtor  ;  and 
{b)  shall  be  an  order  to  show  cause  only  ;  and 
{c)  shall  restrain  such  company  and   the  accountant  and 
cashier  of  such  bank  from  permitting  the  transfer  or 
disposal  thereof. 

The  order  nisi  is  made  by  a  Judge  at  Chambers  :  Brown  v.  Batnford,  9  M.  &  W 
42 ;  and  is  not  subject  to  appeal :  Baldwin  v.  Timbrell,  6  Jur.  488.  For  form  of 
order  see  Chitty's  Forms,  275  ;  but  it  may  be  rescinded  by  the  Court  before  the  expira- 
tion of  the  period  within  which  cause  is  to  be  shown  against  it :  Morris  v.  Manisty, 
7  Q.B.  674 ;  14  L.J.Q.B.  285 ;  and  see  s.  32  (post). 

The  judgment  creditor  must  apparently  go  into  Equity  to  enforce  the  charge. 

29.  If  after  notice  of  such  order  to  any  person  to  be  re- 
strained thereby  or,  in  case  of  a  corporation,  to  any  authorised 
agent  of  such  corporation,  and  before  such  order  is  discharged  or 
made  absolute,  such  person  or  corporation  permits  any  such 
transfer  or  disposal  to  be  made,  such  person  or  corporation  shall 
be  liable  to  the  judgment  creditor  for  the  value  or  amount  of  the 
property  so  charged  or  so  transferred  or  disposed  of,  or  such  part 
thereof  as  may  be  sufficient  to  satisfy  his  judgment. 

i^po^on  by  gQ    j^^  disposition  by  the  judgment  debtor  in  the  mean- 

debtor  invalid,    time  shall  be  valid  or  effectual  as  against  the  judgment  creditor. 

Ibid, 

Making  order  81.  Unless  the  judgment  debtor  within  a  time  to  be  men- 

/fcS!"*'*  tioned  in  such  order  shows  to  a  Judge  of  the  said  Court  sufficient 

cause  to  the  contrary,  such  order  shall,  after  proof  of  notice  thereof 

to  the  judgment  debtor,  his  attorney  or  agent,  be  made  absolute. 


Disobedience  of 
interim  order. 

Ibid. 


Diflcharginff 
varying  ordei 


:  or 
var]ring  order. 

Ibid.  %,  3. 


32.  Any  such  Judge  may  upon  the  application  of  the  judg- 
ment debtor  or  any  person  interested  discharge  or  vary  such  order 
and  award  such  costs  upon  such  application  as  he  thinks  fit. 

Securities  not  38.  If  any  judgment  creditor,  who  under  the  powers  of 

!SinqiUahed*if    this  Part  of  this  Act  has  obtained  any  such  charge  or  is  entitled 
person  uken  in  to  the  benefit  of  any  security  whatsoever,  afterwards  and  before 

execution.  -  ,•'-  t  %         %  ■•• 

the  property  so  charged  or  secured  has  been  converted  mto  money 
or  realised  and  the  produce  thereof  applied  towards  payment  of 
the  judgment  debt,  causes  the  person  of  the  judgment  debtor  to 
be  taken  or  charged  in  execution  upon  such  judgment,  then  such 
judgment  creditor  shall  be  deemed  to  have  relinquished  all  right 
and  title  to  the  benefit  of  such  charge  or  security,  and  shall  for- 
feit the  same  accordingly. 


execuuon. 
Ibid.  s.  4. 
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Reference  to  Act 


TiUe  or  short  tiUe. 


Bxtent  of  repeaL 


3  Vic.  No.  18 

5  Vic.  No.  9 
7  Vic.  No.  13 
7  Vic.  No.  16 

10  Vic.  No.    7 

12  Vic.  No.    1 

13  Vic.  No.  12 

17  Vic.  No.  21 

•20  Vic.  No.  31 
22  Vic.  No.  1 
22  Vic.  No.  18 

37Vic.  No.  11 


52  Vic.  No.    8 


An  Act  for  extending  the  remedies  of  Creditors 
against  the  property  of  Debtors  in  New 
South  Wales  and  the  Dependencies  thereof. 

An  act  for  the  further  amendment  of  the  Law 
and  for  the  better  advancemf^nt  of  justice. 

An  Act  for  regulating  the  appointment  and 
duties  of  Sheriff  in  New  South  Wales. 

An  Act  to  consolidate  and  amend  the  Laws 
relating  to  the  Registration  of  Deeds  and 
other  Instruments  in  that  part  of  the  Colony 
of  New  South  Wales  not  comprehending  the 
District  of  Port  Phillip. 

An  Act  to  simplify  the  Law  abolishing  Im- 
prisonment for  Debt. 

An  Act  to  simplify  and  alter  the  I^w  in  some 
respects. 

An  Act  to  prevent  the  escape  from  the  Colony 

•    of  Fraudulent  Debtors. 


Thie  Common  Law  Procedure  Act  of  1853. 

The  Common  Law  Procedure  Act  of  1857. 
Titles  to  Und  Act  of  1858. 
District  Courts  Act  of  1858. 

An  Act  to  amend  the  Law  of  Arrest  and  Im 
prisonment  on  Civil  Process. 


Judgment     Creditors* 
Act  of  1888. 


Remedies      Extension 


The  whole. 

Sections  31  &  43. 

Section  3. 

The  unrepealed 
portion. 

The  whole. 
Section  5. 

The  whole,  except 
so  much  fits  re- 
lates to  writs  of 
capias  ad  respon- 
dendum. 

The  unrepealed 
portion. 

Section  54. 

Sections  2  and  3. 

The  unrepealed 
portion  of  s.  84. 

Sd  much  of  the 
proviso  to  section 

4  as  relates  to 
section  5  and  so 
much   of   section 

5  as  relates  to 
writs  of  capias  ad 
satisfaciendum. 

The  whole. 
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LEGAL  PRACTITIONERS  ACT 

1898. 


Commissioner's  Memorandum  and  Certificate. 

This  Bill  consolidates  the  following  Acts : — 

11  Vic.  No.  33 
11  Vic.  No.  57 
20  Vic.  No.  14 
22  Vic.  No.  23 
39  Vic.  No.  32 
46  Vic.  No.  2 
55Vic.  No.  31. 

Section  X  of  the  Charter  of  Justice  has  not  been  introduced  into  this  consoli- 
dation, as  it  rests  upon  the  authority  of  an  Imperial  Act,  and  is  not  itself  a  statute 
at  all,  and  for  various  reasons  it  seems  hardly  advisable  to  cut  it  up  and  distribute 
its  various  clauses  amongst  our  own  Acts  of  legislation. 

Clause  3.  To  prevent  any  possible  argument  that  the  Bill  applies  to  any  but 
legal  persons  entitled  to  practise  in  New  South  Wales  *  barrister  '  has  been  defined 
to  mean  a  barrister-at-law  admitted  by  the  Supreme  Court. 

In  the  same  clause  under  the  definition  of  *  University  graduate  "  the  words 
"  of  Sydney  "  are  new.  The  Act  20  Vic.  No.  14,  sec.  1,  dispenses  graduates  in  Arts 
in  the  Sydney  University  from  the  examinations  under  11  Vic.  No.  57,  except  as  to 
the  law  examination.  The  Act  22  Vic.  No.  23,  sec.  1,  gives  a  similar  privilege  to 
graduates  in  Arts  or  in  Law  or  in  Medicine  in  the  universities  of  Oxford  or  Cambridge, 
or  in  any  university  granting  degrees  by  virtue  of  any  Statute  or  Royal  Charter  or 
Colonial  Act  assented  to  by  Her  Majesty  or  any  of  her  predecessors.  The  result  of 
this  was  to  give  to  graduates  in  Law  or  Medicine  in  (say)  the  university  of  Melbourne 
a  position  of  superiority  over  those  in  our  own  university.  It  seemed  that  a  distinc- 
tion so  invidious  had  been  created  by  oversight  and  not  by  the  deliberate  intention  of 
the  Legislature,  and  I  have  ventured  respectfully  to  correct  it  by  introducing  the 
two  words  referred  to. 

Clause  4.  The  words  '  November  or  "  are  new.  The  prothonotary  states 
that  the  fixing  by  statute  of  the  annual  election  of  the  barrister's  board  so  late  as 
December  has  been  found  extremely  inconvenient  to  the  public  and  the  profession  and 
the  offices,  as  certain  things  cannot  be  done  till  after  the  election  has  taken  place. 
So  trifling  a  detail  as  the  fixing  of  a  date  for  such  a  purpose  seems  rather  a  matter 
for  a  rule  of  court  or  a  regulation  than  the  heavy  machinery  of  a  statute.  I  have 
ventured  to  put  in  the  words  referred  to. 

Clauses  11  and  14.  The  use  of  the  inaccurate  word  '  disbarred  *  in  sec.  3  of 
the  Act  55  Vic.  No.  31  has  created  a  great  difficulty,  and  in  the  cases  of  ex  parte 
Grant  and  ex  parte  Mugliston  (reported  in  9  W.N.  77  and  12  W.N.  120  respectively) 
the  Court  came  to  diflferent  conclusions  as  to  its  powers.  Some  words  have  there- 
fore been  introduced  to  remove  all  doubt,  and  make  wliat  was  the  evident  intention 
quite  clear.  The  words  *  Irom  the  date  of  his  admission  in  New  South  Wales  *  have 
been  added  after  the  words  **  any  solicitor  (or  barrister)  of  five  years'  standing,*  and 
the  expressions  *  removed  "  and  "  removed  from  the  roll  of  Ixirristers  *  have  been 
substituted  for  '  struck  off  "  and  "  disbarred  "  respectively. 

Clause  13.  The  wording  is  somewhat  altered  from  that  of  sec.  1  of  20  Vic. 
No.  14  because  the  term  of  five  years  is  not  required  by  statute  but  only  by  rule  of 
court,  and  also  generally  to  improve  the  reading  of  the  clause. 
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Clause  1 7.  Some  changes  have  been  made  here.  '^  Court  or  a  judge  *  has  g.  J^ 
been  substituted  for  '  the  judges  or  any  one  of  them/  ''And  such  other  one  or  two 
officers,"  &c.,  has  been  put  for  "  or  such,"  &c.,  because  the  officers  are  to  assist  the 
master,  and  they  cannot  assist  one  whom  they  have  entirely  ousted.  The  phrase 
*  Court  or  a  judge  '  has  been  put  for  *  judges."  The  section  here  dealt  with  is  most 
confused,  and  the  best  sense  possible  has  been  made  of  it. 

Clause  20.  The  word  "  prothonotary  "  was  originally  *  registrar."  The  two 
offices  are  united,  and  the  title  *  registrar  "  is  now  never  applied  to  the  prothonotary. 

Clause  16.  The  phrase  *  in  such  manner  and  form  as  the  judges  of  the  Supreme 
Court  shall  direct,"  being  vague  and  unsatisfactory,  has  been  clmnged  to  **  in  the 
prescribed  maimer  and  form,"  the  word  *  prescribed  "  being  defined  in  clause  3  to 
mean  prescribed  by  rules  of  court. 

Clause  21  (2).  One  of  the  difficulties  of  this  consolidation  has  been  to  deal 
with  the  phrase,  incessantly  repeated  in  the  Act  1 1  Vic.  No.  33,  *  or  executor,  ad- 
ministrator, or  assignee  of  such  attorney  or  trustee  of  his  estate."  Curiously  enough, 
however,  in  the  proviso  to  sec.  4  of  this  Act,  these  words  were  omitted  when  they 
should  have  appeared.  The  omission  was  clearly  an  oversight,  and  the  clause  hats 
been  so  drafted  as  to  correct  it. 

Clause  21  (3).  This  is  new,  and  merely  facilitates  the  drafting  of  the  subsequent 
clauses. 

In  this  clause  21,  and  in  one  or  two  other  places,  it  has  been  found  necessary 
to  insert  the  expression  "  executor,  administrator,  or  assignee,  &c.,"  which  as  a  rule 
has  been  eliminated  from  the  body  of  the  bill  by  the  definition  of  the  word  **  solicitor  " 
in  the  interpretation  clause. 

Clause  22  (2).  The  registrar  in  bankruptcy  has  here  been  made  the  taxing 
officer.  The  Act  11  Vic.  No.  33,  sec.  1,  made  the  chief  commissioner  of  insolvent 
estates  the  taxing  officer.  By  sec.  127  of  the  Bankruptcy  Act  **  judge  in  bankruptcy' 
was  substituted  for  *  chief  commissioner,"  &c.  This  would  make  the  judge  the 
taxing  officer,  and  in  certain  ways  subordinate  to  the  prothonotary.  The  judge, 
of  course,  never  does  tax,  but  the  registrar  does,  and  this  clause  now  follows  the  prac- 
tice. Divorce  and  Probate  are  new  jurisdictions  since  the  11  Vic.  No.  33.  Taxing 
in  these  jurisdictions  has  in  fact  been  done  by  the  registrars,  who  are  now  recognised. 

Clause  22  (3).  This  also  embodies  the  practice  which  has  grown  up  of  neces- 
sity, and  makes  the  procedure  uniform  in  all  the  Courts. 

Clause  23.  **  Shall  thereupon  "  has  been  altered  to  "  thereupon  shall "  to 
agree  with  the  whole  of  the  rest  of  the  Act.  The  expression  here  was  apparently 
a  slip. 

Clause  26.  "  Taxation  "  has  been  put  for  *  reference."  The  words  appoint- 
ment and  reference  are  loosely  used  throughout  the  original  Act  to  mean  sometimes 
the  order  of  reference,  sometimes  the  granting  of  the  appointment,  sometimes  the 
actual  taxation.  In  this  Bill  the  word  *  taxation  "  has  been  introduced  where  taxation 
was  meant  and  '  appointment "  is  used  to  mean  an  appointment  for  taxation,  and 
**  reference  "  is  used  to  mean  a  reference  by  a  judge. 

Clause  28  (2).  The  draftsman  of  the  original  section  apparently  did  not  notice 
that  there  is  no  "  order  "  for  appointment,  and  it  has  therefore  been  necessary  some- 
what to  alter  the  wording,  but  without  changing  the  meaning. 

Clause  29.  In  the  Imperial  Act  this  section  had  a  definite  meaning  (see  Chitty's 
Practice,  p.  107),  in  our  Act  it  is  hard  to  say  exactly  what  it  means,  but  I  have  b^n 
obliged  to  repeat  it  \^-ithout  any  attempt  at  alteration. 

Clause  37.  The  original  section  said  nothng  about  **  app)ointments."  It 
has  always  been  treated  as  including  them,  and  they  are  now  included. 

Clause  38.  This  has  had  to  remain  as  it  is,  notwithstanding  that  it  is  rather 
uncertain  in  whose  name  an  application  should  be  made  when  the  solicitor  is  dead. 

Clause  39  (2).  The  words  "  Court  or  "  at  the  end  of  this  subsection  were 
omitted,  evidently  by  inadvertence,  in  the  original  section. 

Clause  40.    Is  far  from  satisfactory,  but  has  been  left  untouched. 

The  wording  of  the  principal  Acts  here  consolidated  has  been  very  troublesome 
and  many  changes  have  been  made  for  the  sake  of  clearness,  but  without  altering 
the  sense. 

Except  in  the  particulars  above  set  out  I  certify  that  this  Bill  solely  consoli- 
dates and  in  no  way  alters,  adds  to,  or  amends  the  law  as  contained  in  the  Acts  thereby 
consolidated. 

CHAS.  G.  HEYDON, 
Commissioner  for  the  Consolidation  of  the  Statute  T-aw. 


Digitized  by  VjOOQIC 


294 


8.1. 


Legal  Practitioneps  Act 
TABLE 

Showing  how  the  sectiona  of  Acts  consolidated  have  been  dealt  with. 


{ 

Section  of 

Section  of 

Remarks. 

Repealed  AcU. 

Ooiuolidated  Aot. 

11  Vic. 

No. 

33, 

s.  1.. 

21-24 

The  provisions  in  clause  22  (2)  as  to  matri- 
monial and  probate  business  are  new. 
By  the  Bankruptcy  Act  the  Judge  in 
Bankruptcy  is  substituted  for  me  Chief 

Commissioner    in    Insdvency.    In    this 

Bill  the  registrar  has  been  substituted 

for  the  Judge. 

Clause  22  (3)  is  new. 

The  concluding  words  of  this  section  as  to 

costs  of  taxation  have  been  omitted  as 

unnecessary.    See  clause  28. 

1 

As  to  the  executor,  administrator,  or  assig- 

nee  of   a   solicitor,   and   the   trustee   of 

his  estate,  see  clause  3. 

2.. 

25,26 

3.. 

27-29 

No  order  is  required  for  an  appointment  to 
tax.  An  obvious  mistake  m  this  respect 
has  been  corrected  in  clause  28  (2). 

4.. 

21  (2),  30 

6.. 

31 

6.. 

32 

7.. 

33 

8.. 

34 

9.. 

35 

10.. 

36 

11.. 

37 

Amended  in  conformity  with  clause  22  (2). 
New  as  applied  to  appointments. 

12.. 

38,  39 

The  words  '  Court  or  '  near  the  end  of 
clause  39  supply  an  obvious  omission. 

13.. 

40 

14.. 

16-20 

"  Prothonotary  "  substituted  for  *  registrar* 
in  clause  20,  there  being  now  no  regis- 
trar of  the  Court. 

15.. 

3 

Provisions  relating  to  Port  Phillip  omitted 
as  obsolete. 

11  Vic. 

No. 

57, 

s.  1... 

2.. 
3.. 

4.. 

4,6,7 

9 

10 

5 

Proviso  spent  *  November  or  *  in  clause* 
4  is  an  amendment. 

20  Vic. 

No. 

14, 

s.  1.. 

3,8 

*  University  graduate"  (clause  3).  Gradu- 
ates of  Sy(£iey  University  in  law  and 
medicine  are  included. 

2.. 

13 

Reference  as  to  the  term  of  5  years  omitted, 
as  it  is  a  term  prescribed  by  rule  only. 

22  Vic. 

No. 

23, 

s.  1.. 

3,  8, 13 

39  Vic. 

No. 

32, 

s.  1.. 

2.. 

6,  8 
6 

46  Vic. 

No.  2,  s. 

1     .. 

12 

55  Vic. 

No. 

31, 

s.  1.. 
2.. 
3.. 

15 " 

11,14- 

Interpretation. 

The  difficulty  occasioned  by  the  use  of  the 

inaccurate   word  *  disbarred  *  has   been 

removed  by  some  verbal  changes. 

4.. 

Short  title. 
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ACT  No.  XXH,  189a  ■•  * 

An  Act  to  consolidate  the  enactments  relating  to  Legal 
Practitioners.     [Assented  to,  27th  July,  1898.] 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

PART  L 
Preliminary. 

1.  This  Act  may  be  cited  as  the  "  Legal  Practitioners  Act, 
1898,"  and  is  divided  into  Parts,  as  follows  : — 

PART  I.— Preliminary— ss.   1-3. 

PART  IL— Barristers— ss.    4-12. 

PART  IIL— Solicitors— ss.  13-15. 

PART  IV.— Conveyancers— ss.  16-20. 

PART  v.— Bills  of  costs— ss.  21-39. 

PART  VL— Unqualified  practitioners— s.  40. 

2.  (1)  The  Acts  mentioned  in  the  Schedule  to  thb  Act  are,  f^ad. 
to  the  extent  therein  expressed,  hereby  repealed.  sdbeduie. 

(2)  All  persons  appointed  or  elected  under  the  Acts  officm  under 
hereby  repealed  and  holding  office  at  the  time  of  the  passing  of  ^IJJ^^**^ 
this  Act  shall  be  deemed  to  have  been  appointed  or  elected  here- 
under. 

(3)  All  rules  made  under  the  authority  of  any  Act  A^,,Srt?re- 
hereby  repealed  and  being  in  force  at  the  time  of  the  passing  of  p«i«l 

this  Act  shall  be  deemed  to  have  been  made  under  the  authority 
of  this  Act. 

8.  In  this  Act,  unless  the  context  or  subject-matter  other-  interprrtatioa. 
wise  indicates  or  requires — 

*  Barrister  "  means  a  barrister-at-law  admitted  by  the  Court. 

"  Court  '^  means  the  Supreme  Court. 

"  Judge  **  means  a  Judge  of  the  Court. 

"  Prescribed  "  means  prescribed  by  rules  of  Court. 

"  Solicitor  "  means  an  attorney,  solicitor,  and  proctor  of  the 
Court,  and  in  Part  V  of  the  Act  includes  the  executor, 
administrator,  and  assignee  of  such  solicitor  and  the 
trustee  of  his  estate. 

**  University  graduate  "  means  a  person  who  has  taken  any  ao  vic.  No.  i4, 
degree  in  arts,  or  in  law,  or  in  medicine,  granted  after  ^' 
examination —  ,.  i.  "^*  *  °'  ^' 

(a)  in  the  University  of  Sydney  or  of  Oxford  or  of  Cam- 
bridge ;  or 

(b)  in  any  university  granting  degrees  by  virtue  of  any 

Imperial  Act  or  Royal  Charter,  or  any  Colonial  Act 
assented  to  by  Her  Majesty  or  any  of  Her  Majesty's 
predecessors. 
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S.  1.  PART  II. 

Barristers. 

^*nttM«on  4.  The  Judges,  the  Attorney  General,  and  two  barristers 

irvia  No  57  ^^  ^  annually  elected  by  the  practising  barristers  in  the  month 

f.  1.  '  of  November  or  December  for  the  year  then  ensuing  shall  form 

a  Board  for  the  approval  of  properly  qualified  persons  to  be 

barristers. 

General  power  to  admit  barristers  is  conferred  on  the  Court  by  clause  10  of  the 
Charter  of  Justice  (post). 

Rules  regulating  their  admission  are  made  by  the  Board  above-mentioned,  and 
published  annually  in  the  Law  Almanac  for  the  year. 

Meetings.  5^  (J)  ]^q  meeting  of   the  Board  nor  any  meeting  of  the 

Ibid.  s.  4.  bar  for  the  election  of  such  two  members  of  the  Board  shall  be 

held  without  notice  in  writing  previously  given  by  the  Attorney 
General  to  each  member  of  the  Board  (or  to  each  practising 
barrister  as  the  case  may  be)  three  days  at  the  least  before  the  day 
of  meeting,  specifying  therein  the  time  and  place  of  meeting. 

(2)  Every  such  notice  may  be  given  by  leaving  the  same 
at  the  party's  chambers  or  usual  residence. 

(3)  The  acts  and  resolutions  of  the  majority  of  the 
Board  or  barristers  present  at  any  meeting  so  called  shall  have 
effect  and  be  binding  as  the  acts  and  resolutions  of  the  whole 
body. 

Rules  for  8.  The  Board  shall  make  and  promulgate  rules  for  the 

wcaminauon.      examination  of  candidates  for  admission  as  barristers  in — 

Ihid.  s.  1. 

39  Vic.  No.  82,  (a)  Latin  classics  ; 

**'  '  ■  (b)  Greek  classics,  or  logic,  or  French  language  and  litera- 

ture ; 
(r)  mathematics  ; 
(d)  law  ;  ^ 

and  in  such  other  branches  of  knowledge  as  the  Board  thinks  fit. 

Examiners.  7.  Xhe  Board  may  depute  the  examination  of  candidates 

J.^1.^**^  ^°-  ®^'  to  such  persons  as  they  consider  competent  to  examine  such  can- 
didates, subject  to  the  payment  of  such  reasonable  fees  to  the 
examiners  as  the  Board  shall  order  to  be  paid  by  such  candidates. 

Exemption  of  8.  (1)  No  university  graduate  shall  be  required  to  pass  any 

^^idSIS  and    examination  under  this  Part  of  this  Act  other  than  an  examina- 

ceruin  under-       tion    in    laW. 
graduates. 

20  Vic  No.  14,  (2)  No  candidate  who  has  passed  two  annual  examina- 

''•  ^-  .  tions  in  the  University  of  Sydney  shall  be  required  to  pass  an 

22^Vic.  No.  23,  examination  in  any  of  the  subjects  mentioned  in  subsections  (a), 
39  Vic.  No.  32,  (b)y  and  (c)  of  section  six. 

chjuactcrof  9.  No  Candidate,  however  qualified  in  other  respects,  shall 

11  v^^No  67  ^  admitted  as  a  barrister  unless  the  Board  is  satisfied  that  he  is 
s.  2.  '^*    ^'     *  a  person  of  good  fame  and  character  : 

Provided  that  nothing  herein  contained  shall  be  construed 
to  apply  to  the  admission  of  barristers  of  England  or  Ireland  or 
advocates  of  Scotland. 
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10.  Every  candidate  whom  the  Board  shall  approve  as  a  S.  10. 
fit  and  proper  person  to  be  made  a  barrister  shall  be  admitted  as  j^^^^^^^^  ^^ 
a  barrister  by  the  Court  on  any  day  appointed  for  that  purpose,      approved 

On  application  the  Court  admitted  as  a  barrister  a  member  of  the  English  bar,  ^  *     "" 
though  he  did  not  produce  the  usual  certificate,  the  Attorney-General,  who  moved  ^  3   *^'  "  **'    '* 
his  admission,  having  stated  that  he  had  satisfied  himself  on  the  point :  Ex  parte 
Fairfax,  (1894)  11  W.N.  23.     See  sec.  9  (supra). 

11.  Any  solicitor  of  five  years  standing  from  the  date  of  Solicitors  of 
his  admission  in  New  South  Wales,  upon  having  his  name  on  fti^J'S^ 
his  own  application  removed  from  the  roll  of  solicitors  in  the  66  vic.  No.  31 
Court,  shall  be  entitled,  without  examination,  to  be  admitted  as  '•  ®- 

a  barrister. 

See  Commissioner's  Memorandum  (ante). 

In  In  re  Mugliston,  (1896)  17  N.S.W.R.  175  ;  12  W.N.  120,  an  English  barrister 
of  more  than  five  years  standing  practised  for  some  years  as  an  attorney  and  barrister 
in  Tasmania,  and  was  then  admitted  to  the  B^  of  New  South  Wales. 

Solicitor  of  five  yean'  Btandintf.— In  Ex  parte  Conroy,  (1898)  15  W.N. 
106,  the  applicant  had  been  a  barrister  for  five  years,  and  then  been  admitted  as  a 
solicitor.  Within  five  years  of  his  admission  as  solicitor,  he  applied  to  be  again  ad- 
mitted to  the  Bar,  first  having  his  name  removed  from  the  roll  of  solicitors.  The 
Court  granted  the  application  on  his  original  qualification. 

12.  Any  person  duly  admitted  to  practise  as  a  barrister  viSSa^r' 
in  the  Supreme  Court  of  Victoria  or  of  Queensland  shall  be  en-  Queensland, 
titled  to  be  admitted  as  a  barrister  upon  such  terms  and  conditions  ^  Vic.  No.  2 
and  payment  of  such  fees  as  may  be  prescribed. 


PART  III. 
Solicitors. 

13.  No  university  graduate  who  is  desirous  of  being  ad-  Exemption  ot 
mitted  as  a  solicitor  shall  be  required  to  pass  any  examination,  ^^SSw. 
other  than  in  law,  either  before  or  after  entering  into  articles  of  20  vic.  No.  14, 
clerkship,  or  to  serve    under   such  articles  for  more  than  three  **  \ 
years.  aa  J.c  No.  2S. 

General  power  to  admit  solicitors  is  given  to  the  Court  by  clause  10  of  the  Charter 
of  Justice  (post),  in  accordance  with  rules  to  be  made  by  the  Court.  See  RR.  427, 
et  seq.,  (post). 

14.  Any  barrister  of  five  years  standing  from  the  date  of  f^^^^  °^ 
his  admission  in  New  South  Wales,  upon  having  his  name  on  st^<li^.* 

his  own  application  removed  from  the  roll  of  barristers  in  the  56  Vjc  nc  31, 
Court,  shall  be  entitled,  without  examination,  to  be  admitted  as  '* 
a  solicitor. 

See  Commissioners'  Memorandum   (ante). 

The  Court  refused  to  admit  as  a  solicitor  a  barrister  of  the  Court  of  five  years 
standing  who  did  not  reside  in  New  South  Wales :  Ex  parte  Edmondson,  (1899)  15 
W.N.  287  ;  holding  that  although  this  section  exempts  the  applicant  from  examin- 
ation^ the  Court  has  still  to  see  that  only  fit  and  proper  persons  are  admitted  ;  and  a 
person  residing  out  of  the  jurisdiction  of  the  Court,  is  not  such  a  person. 

See  Ex  parte  Grant,  (1892)  9  W.N.  77,  and  In  re  Mugliston,  (1896)  17  N.S.W.R 
175 ;  12  W.N.  120,  decided  on  the  terms  of  the  old  section. 

18.  Every  solicitor  shall  be  competent  to  appear  and  shall  ^^§1*4^ 
have  the  right  of  audience  in  all  Courts  in  New  South  Wales  in  /j^,  ^  2. 
all  matters  and  proceedings  in  which  he  acts  as  solicitor. 

Two  attorneys  may  appear  for  and  defend  a  prisoner  at  Quarter  Sessions :  R.  v. 
Matthews,  (1887)  8  N.S.W.R.  45. 
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PART  IV. 
Conveyancers. 


i^tStii^  to  ^**  Every  person  not  being  a  barrister  or  solicitor  who  is 

*ppiy.  desirous  of  practising  as  a  conveyancer  shall,  one  month  at  least 

"i7*^"  ^^'  **'  t>efore  making  application  21s  hereinafter  mentioned,  give  notice 

in  the  prescribed  manner  and  form  of  his  intention  to  apply  for 

a  certificate  to  practise  as  a  conveyancer. 


Order  for 
examioatioo. 

Ibid. 


Exaniinatioa. 
Ibid. 


Certificate. 
Ibid. 


Enrolment. 
Ibid. 


17.  Upon  the  application  of  any  such  person,  having  given 
such  notice,  the  Court  or  a  Judge  shall  direct  that  the  applicant 
be  examined  at  the  earliest  convenient  time  by  the  master  in 
equity  (or  by  the  said  master  and  such  other  one  or  two  officers 
of  the  Court  eis  the  Court  or  Judge  may  appoint  to  assist  him) 
touching  the  applicant's  skill  and  knowledge  in  conveyancing  as 
well  as  his  character  for  integrity. 

18.  The  said  master  and  other  officers  may  put  such 
questions  to  the  applicant  in  respect  to  the  matters  aforesaid, 
and  may  require  such  proof  of  his  character  as  they  think  fit. 

19.  If  the  applicant  is  considered  of  competent  ability  and 
knowledge  and  a  fit  and  proper  person  to  practise  as  a  convey- 
ancer, the  said  master  shall  grant  to  him  a  certificate  authorising 
him  to  draw,  fill  up,  and  prepare  any  conveyance,  will,  deed, 
bond,  lease,  or  agreement  for  a  lease,  or  other  contract  whatso- 
ever of  or  relating  tp  any  estate  or  property,  whether  real  or 
personal. 

The  applicant  shall  have  the  power  of  appeal  to  the  Court 
n  case  of  refusal  of  such  certificate  by  the  master. 

20.  Such  certificate  shall  be  enrolled  in  the  office  of  the 
prothonotary  of  the  Court,  whereupon  the  applicant  shall  be 
deemed  a  certificated  conveyancer,  and  entitled  to  practise  as 
such. 

These  sections  make  a  conveyancer  an  officer  of  the  Court,  so  as  to  be  dealt  with 
as  such  in  case  of  any  misconduct  in  his  profession  :  In  re  Lewis,  (1887)  8  N.S.W.R. 
181  ;  3  W.N.  139. 


Delivery  of 
signed  bill 
bdfore  action. 

Ibid.  s.  1. 


PART  V. 
Bills  of  costs. 

21.  (1)  No  solicitor,  or  executor,  administrator,  or  assignee 
o  any  solicitor,  or  trustee  of  his  estate,  shall  commence  or  main- 
tain any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or 
disbursements  for  any  business  done  by  such  solicitor  until  the 
expiration  of  one  month  after  a  bill  of  such  fees,  charges,  and 
disbursements,  subscribed  in  his  proper  handwriting — 
(a)  by  such  solicitor,  or 

'[b)  in  the  case  of  partnership,  by  any  of  the  partners,  either 
with  his  own  name  or  with  the  name  and  style  of  such 
partnership,  or 

(c)  by  the  executor,  administrator,  or  assignee  of  such  solici- 
tor,  or  the  trustee  of  his  estate, 
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has  been  delivered  by  him  unto  the  party  to  be  charged  therewith*       S.  21* 
or  sent  by  post  to,  or  left  for  such  party  at  his  counting-house^ 
office  of  business,  dwelling-house,  or  last-known  place  of  abode* 

(2)  Provided  always  that  a  Judge  may  authorise  the  ^^^^''^  ^"-  ^ 
commencement  of  such  action  or  suit  against  such  party,  although 

one  month  has  not  expired  as  aforesaid,  on  proof  to  the  satisfac- 
tion of  the  Judge  that  there  is  probable  cause  for  believing  that 
such  party  is  about  to  quit  New  South  Wales. 

(3)  The  word  "  bill  "  when  hereinafter  used  means  a 
bill  of  such  fees,  charges,  and  disbursements. 

Any  buiiness. — An  attorney  cannot  recover  in  respect  of  services  rendered  as 
an  attorney  in  criminal  matters  at  a  police  court  without  delivering  a  bill  under  this 
section  :  Moffat  v.  White,  (1862)  1  S.C.R.  141.    And  see  Chitty's  Archbold,  110,  111. 

One  month.—''  Month "  means  calendar  month  (Interpretation  Act,  1897). 
The  month  runs  notwithstanding  vacation  :  Ex  parte  Mcintosh,  (1865)  4  S.C.R.  191. 

A  bill,  ete.— See  generally  Chitty's  Archbold,  111,  112.  An  account  headed 
*  Memorandum  of  costs  and  disbursements,"  showing  in  two  columns  without  de- 
tailed items  the  gross  amounts  out  of  pocket  and  the  profit  costs  in  respect  of  each 
matter  in  which  the  solicitor  had  been  employed  is  (sembU)  a  taxable  biU :  Langdon 
V.  Pearce,  (1899)  20  N.S.W.R.  329 ;  16  W.N.  66. 

A  note  in  reference  to  the  profit  costs  (which  amounted  to  £58  5s.  3d.)  "  say 
thirty  guineas,"  is  a  concession  oflfered  for  prompt  payment,  and  the  attorney,  if 
the  bill  is  not  paid  can  sue  for  the  whole  amount  subject  to  taxation  :  ibid.  A  signed 
itemized  bill  delivered  unconditionally  is  the  solicitor's  bill,  which  should  be  taxed 
although  the  solicitor  desires  to  deliver  a  subsequent  amended  bill :  In  re  Jhonson, 
(1890)  6  W.N.  126.  But  where  the  first  bill  was  unsigned,  see  Re  Macnamara*s 
Costs,  (1884)  5  N.S.W.R.  342.  Bui  where  a  signed  bill  for  a  lump  sum  is  sent  in 
the  solicitor  may  send  in  a  second  itemized  bill  for  a  larger  amount  and  have  that  bill 
taxed  without  reference  to  the  first  bill :  Ex  parte  Steel,  (1898)  15  W.N.  96,  where 
Cohen,  J.,  reviews  the  cases  referring  to  Re  Macnamara*s  Costs,  {supra);  In  re  Robb 
and  Beaumont,  (1882)  T.T.R.  75,  and  In  to  CoUins  and  Fox,  (1895)  11  W.N.  93 ; 
also  to  In  re  Creagh  and  Williams,  (1896)  17  N.S.W.R.  Eq.  6  ;  and  also  referring  to 
the  English  cases  under  which,  apparently,  a  second  itemized  bill  may  be  brought  in 
but  not  to  a  larger  amount  than  the  first  bill. 

A  plea  that  no  signed  bill  has  been  delivered  is  a  plea  to  the  merits  :  Nicholson 
T.  Perrott,  (1901)  18  W.N.  113. 

OeliTered.— See  Chitty's  Archbold,  113. 

The  word  "  bill." — Sub-section  (3)  is  new,  but  seems  to  be  in  accordance  with 
In  re  Curtiss  and  Barry,  (1889)  6  W.N.  72,  and  in  Re  Meyer,  (1894)  10  W.N.  137, 
in  which  cases  it  was  held  that  an  unsigned  bill  is  a  taxable  bill. 

22.  (1)  Upon    the    application    of    the    party    chargeable  Appointment 
with  a  bill  within  such  month,  an  appointment  for  taxation  of  ^^^^°°* 
the  same  may  be  obtained  as  of  course,  and  without  order  of  a       '  *'  ^' 
Judge,  from  the  taxing  officer. 

C2)  The  taxing  officer  under  this  Act  shall  be —  Taxing  officen, 

(a)  the  master  in  equity  in  case  the  whole  of  the  business 
contained  in  such  bill  has  been  transacted  in  the  Court 
in  its  equitable  jurisdiction,  or  in  any  matter  of  lunacy, 
or  relates  to  conveyancing  business  ; 

(b)  the  registrar  in  bankruptcy  in  case  the  whole  of  such 

business  has  been  transacted  in  the  Court  in  its  bank- 
ruptcy jurisdiction  ; 

(c)  the  registrar  in  divorce  in  case  the  whole  of  such  business 

has  been  transacted  in  the  Court  in  its  matrimonial 
causes  jurisdiction  ; 
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S.  22.  {d)  the  registrar  of  probates  in  case  the  whole  of  such  busi- 

ness has  been  transacted  in  the  Court  in  its  probate 
jurisdiction  ; 
{e)  the  prothonotary  of  the  Court  in  every  other  case,  in- 
cluding criminal  business,  and  though  the  business  or 
part  of  the  business  contained  in  such  bill  has  not  been 
transacted  in  the  Court. 

212^^^  (3)  Provided  that  any  power  or  duty  conferred  or 

imposed  upon  any  taxing  officer  by  this  Act  may  in  any  case  be 
delegated  by  him  as  follows,  that  is  to  say — 

{a)  by  the  master  in  equity  to  the  deputy  registrar  in  equity  ; 
(b)  by  the  registrar  in  bankruptcy  to  the  chief  clerk  in 

bankruptcy ; 
{c)  by  the  registrar  in  divorce  to  the  deputy  registrar  in 

divorce ; 
(S)  by  the  registrar  of  probates  to  the  deputy  registrar  of 

probates ; 
(e)  by  the  prothonotary  to  the  chief  clerk  of  the  Court ; 
and  the  officer  to  whom  such  power  or  duty  is  delegated  shall  be 
the  taxing  officer  in  such  case. 

In  the  case  of  Dwyer  v.  Herman,  (1881)  2  N.S.W.R.  280,  the  Court  held  that 
where  a  signed  bill  has  been  delivered,  and  no  attempt  to  tax  it  made  within  a  month, 
then  when  an  action  is  brought  on  it,  it  must  be  taken  for  granted  that  the  parties 
have  admitted  the  charges  to  be  reasonable  :  sed  q.  see  Creaqh  and  another  v.  Httrley, 
(1889)  20  N.S.W.R.  287 ;  16  W.N.  48. 

Taxation.  28.  Such  bill  and  the  demand  of  the  solicitor  thereupon 

11  Vic.  No.  33,  shall  be  taxed  and  settled  by  the  taxing  officer  v/ithout  any  money 
being  brought  into  Court. 

**  Shall  thereapon.*' — The  words  of  the  old  Act  are  replaced  by  "  thereupon 
shall." — {Commissioner's  Note.) 

^^^2ned  24.  The  Court  or  a  Judge  shall  restrain  the  solicitor  from 

p^^  commencing  any  action  or  suit  touching  such  demand  pending 

jj^  such  taxation. 

Reference  !b  28.  (1)  In  case  no  such  application  be  made  within  such 

^mOTth^"     month  as  aforesaid,  the  Court  or  a  Judge  may  upon  the  applica- 
ihid.  s.  2.  *        tion  either— 

(a)  of  the  solicitor  whose  bill  has  been  so  delivered,  sent,  or 
left  as  aforesaid  ;  or 

(b)  of  the  party  chargeable  with  such  bill, 

with  such  directions  and  subject  to  such  conditions  as  the  Court 
or  Judge  thinks  fit,  refer  the  bill  and  the  demand  of  the  solicitor 
thereupon  to  be  settled  and  taxed  by  the  taxing  officer,  and  (in 
'case  such  reference  is  made  on  the  application  of  the  party  so 
chargeable)  without  any  money  being  brought  into  Court. 
Taxation  after  (2)  Providcd  that  no  such  reference  shall  be  made  on 

Iftefuvdve°*^    the  application  of  the  party  so  chargeable — 
°*°°*^''*  (a)  after  a  verdict  has  been  obtained,  judgment  signed,  or 

writ  of  inquiry  executed  in  any  action  for  the  recovery 
of  the  demand  of  such  solicitor ;  or 
(b)  after  the  expiration  of  twelve  months  after  the  bill  has 
been  delivered,  sent,  or  left  as  aforesaid. 
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except  under  special  circumstances  to  be  proved  to  the  satisfac- 
tion of  the  Court  or  Judge. 

See  R.  412  {post). 

Bill. — Includes  unsigned  bill :  see  note  to  s.  21. 

Party  ehargeable.— The  personal  representative  of  the  party  may  also  apply ; 
and  his  official  assignee :  Chitty's  Archbold,  118. 

As  to  taxation  by  third  parties,  see  s.  32  (^^0- 

CfOndltions. — A  special  condition  was  asked  for  (security  for  costs)  but  refused  : 
Ex  parte  Kirchner,  (1899)  16  W.N.  4. 

Costs  of  the  application  :  see  s.  28  (post). 

JUter  verdict. — In  an  action  on  a  bill  of  costs  a  verdict  was  taken  for  the  plain- 
tiff and  entered  *  verdict  for  plaintiff  for  full  amount  claimed  subject  to  reduction 
by  the  prothonotary  on  taxation,  and  if  whole  amount  taxed  off,  then  verdict  for 
defendant'  The  defendant  took  no  steps  to  have  the  bill  taxed  and  plaintiff  after 
ten  days  signed  judgment.  Defendant  about  seven  weeks  after  verdict  got  an  order 
for  taxation  signed  by  the  Judge  who  heard  the  case,  and  dated  on  the  day  of  the 
verdict.  On  cross  applications  the  Judge  set  aside  this  order,  and  refused  to  set 
aside  the  judgment :  Crick  v.  Thomson,  (1898)  10  W.N.  115. 

Speoial  drciUllltaneeB.— See  MiUer  v.  Hennessev,  (1866)  4  S.C.R.  319 ;  Ex 
parte  Logan,  (1867)  7  S.C.R.  11  ;  In  re  Curtiss  and  Barry,  (1889)  6  W.N.  72. 

26.  The  Court  or  a  Judge  may  restrain  the  solicitor  from  Action 

.    "^        ^  •'.  r  •  «     restrained 

commencmg  or  prosecutmg  any  action  or  suit  touching  such  pending 

demand,  pending  such  taxation,  upon  such  terms  as  the  Court  «^^*^<*- 

or  Judge  thinks  fit.  l^""'''  ^^-  ^' 

"  Taxation "  has  been  substituted  for  **  reference  "  in  the  original  Act.  The 
words  appointment  and  reference  were  loosely  used  in  the  original  Act  to  mean 
sometimes  the  order  of  reference,  some  times  the  granting  of  the  appcHntment,  some- 
times the  actual  taxation.  In  this  bill  the  word  *  taxation  *  has  been  introduced 
where  taxation  was  meant,  and  ''appointment'  is  used  to  mean  an  appointment 
for  taxation,  and  *  reference*  is  used  to  mean  a  reference  by  ajudge.  — (Commis- 
sioner's Note.) 

The  master  having  taxed  a  conveyancing  bill  down  to  £1  12s.  lOd.  (on  the  ground 
that  there  was  a  special  agreement  as  to  charges)  the  solicitor  began  an  action  for 
£05,  the  full  amount  of  his  bill ;  the  Court  stayed  the  action,  holdiriqg  that  his  proper 
course  was  to  apply  for  a  review :  Ex  parte  Harper,  In  re  McCuUoch,  (1887)  8  N.S. 
W.R.  167 ;  3  W.N.  137. 

27.  Upon  every  such  appointment  or  reference  if  either  XaxaUon  in 
the  solicitor  whose  bill  has  been  delivered,  sent,  or  left,  or  the  ^"^  °^ 
party  chargeable  with  such  bill,  having  due  notice,  refuses  or  °Jp*^\, 
neglects  to  attend  the  taxation,  the  taxing  officer  may  proceed  to  J^^  3*^* 
tax  and  settle  the  bill  and  demand  ex  parte. 

28.  (1)  In    case   any   such   appointment   or   reference   is  Costs  of 
obtained  or  made —  7^!'°''* 

(a)  upon  the  application  of  the  party  so  chargeable ;  or 
{b)  upon  the  application  of  the  solicitor,  and  the  party  so 
chargeable  attends  upon  the  taxation, 
the  costs  of  the  taxation  shall,  except  as  hereinafter  provided, 
be  paid  according  to  the  event  of  such  taxation,  that  is  to  say — 

(c)  by  the  solicitor,  if  the  bill  when  taxed  be  less  by  a  sixth 

part  than  the  bill  delivered,  sent,  or  left,  and 

(d)  by  the  party  so  chargeable,  if  the  bill  when  taxed  be  not 
less  by  a  sixth  part  than  the  bill  delivered,  sent,  or  left. 

(2)  The  taxing  officer  shall  tax  the  costs  of  the  taxa-  Taxation  and 
tion,  and  certify  what  upon  such  taxation  is  found  to  be  due  to  **'^^^^**- 
or  from  the  solicitor  in  respect  of  such  bill  or  demand,  and  of  the 
costs  of  the  taxation,  if  payable. 
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S.  28.  (3)  Provided  that  such  officer  may  in  any  case  certify 

s   daiccrtifi-     ^P^^ially  any  circumstances  relating  to  such  bill  or  taxation, 

cate  by  taxing    and  the  Court  or  a  Judge  may  thereupon  make  such  order  as 

officer.  ^j^g  Court  or  Judge  thinks  fit  respecting  the  payment  of  the  costs 

of  the  taxation. 

dS^I>ns  (^)  Provided  also  that  where  any  such  reference  is 

made  the  Court  or  Judge  may  give  any  special  directions  relative 
to  the  costs  of  the  taxation. 

(5)  In  this  section  the  expression  "  costs  of  the  taxa- 
tion "  includes  the  costs  of  the  appointment  or  reference. 

Costs  of  the  taxatloil.~-Costs  of  preparing  the  bill  are  not  allowed  :  Ex  parte 
McCook,  (1887)  3  W.N.  86.  Costs  of  the  order  of  reference  are  included  in  the  costs 
of  taxation :  sub-sec.  5  (supra) ;  Re  CahiWs  Costs,  (1886)  3  W.N.  33. 

An  action  was  brought  to  recover  costs  for  conveyancing  work  more  than  twelve 
months  after  the  bill  had  been  delivered ;  a  verdict  was  taken  for  the  plaintiffs,  subject 
to  taxation,  and  an  order  to  tax  made ;  on  taxation  more  than  one  sixth  was  taxed 
off,  but  the  master  (the  taxing  officer)  refused  to  tax  defendant's  costs  of  taxation ; 
on  application  to  compel  him  to  do  so,  held,  that  the  order  to  tax  -was  made  under 
the  general  powers  of  the  Court  (no  special  circumstances  existing)  and  that  defen- 
dant was  not  entitled  to  the  coats  :  Creafih  and  another  v.  Hurley,  (1899)  20  N.S.W.R. 
287 ;  16  W.N.  48. 

Certify  specially.— In  Vaughan  v.  ChenhaU,  (1898)  19  N.S.W.R.  123  ;  14 
W.N.  163,  the  taxing  officer  certified  that  the  solicitor  had  a  lien  on  certain  mone3rs 
paid  into  Court  under  a  garnishee  order. 

dei?wy°^biii  29.  The  Court  or  a  Judge  may  in  any  case  make  such 

u  ^(Sf  d^JhT^  order  for  the  delivery  of  such  bill  as  aforesaid  by  any  solicitor,  or 
11  Vic.  No.  38  ^^^  executor,  administrator,  or  assignee  of  any  solicitor,  or  trustee 
s.  3.  *  '  of  his  estate,  and  for  the  delivery  up  of  deeds,  documents,  or 
papers  in  his  custody,  possession,  or  power,  or  otherwise  touching 
the  same  in  the  same  manner  as  was  done  as  regarded  such  solici- 
tor by  such  Court  or  Judge  before  the  passing  of  the  Act  eleventh 
Victoria  number  thirty-three,  where  any  such  business  had  been 
transacted  in  the  Court. 

As  to  compelling  delivery  of  a  bill,  see  generally  Chitt/s  Archbold,  115. 

After  an  attorney  had  by  arrangement  with  his  client  deducted  his  costs  out  of 
a  verdict  obtained  by  him  on  behalf  of  his  client,  the  client  demanded  a  detailed  bill* 
The  attorney  refused  to  give  it  unless  paid  his  costs  of  preparing  such  bill.  On  sum- 
mons to  compel  delivery  of  the  bill  the  order  was  made  with  costs :  In  re  McCook, 
(1887)  3  W.N.  86.  But  In  re  Mackenzie,  (1890)  6  W.N.  117,  the  Judge  whUe  order- 
ing  delivery  of  a  bill,  which  had  been  paid,  made  it  a  condition  that  the  applicant 
should  pay  the  costs  of  preparing  the  bilL 

Deeds,  documentt,  eie. — An  attorney  will  not  be  ordered  to  deliver  up  docu- 
ments on  which  he  has  a  lien  for  costs,  until  his  costs  are  paid :  In  re  Castle,  (1867) 
6  S.C.R.  195. 

And  where  an  attorney's  bill  of  costs  was  disputed — an  application  to  compel  him 
to  deliver  up  to  his  client  the  papers  connected  with  the  case,  and  on  which  he  relied 
to  establish  his  bill  on  taxation  >vas  refused,  even  though  the  attorney  retained  in 
his  hands  sufficient  money  to  meet  the  bill  as  delivered :  Ex  parte  Kerry,  (1901)  18 
W.N.  236. 

Ejjdcnccof  80.   It  shall  not  in  any  case  be  necessary  in  the  first  in- 

ibid^^t  stance  for  a  solicitor  in  proving  a  compliance  with  this  Act  to 
prove  the  contents  of  the  bill  he  may  have  delivered,  sent,  or  left, 
but  it  shall  be  sufficient  to  prove  that  a  bill  subscribed  in  the 
manner  aforesaid  was  delivered,  sent,  or  left  in  manner  aforesaid, 
but  nevertheless  it  shall  be  competent  for  the  other  party  to  show 
that  the  bill  so  delivered,  sent,  or  left  was  not  such  a  bill  as  con- 
stituted a  bona  fide  compliance  with  this  Act. 
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31.  In  taxing  any  bill  for  preparing  or  drawing  any  deed,       S.  81. 
contract,  case,  or  other  document,  the  taxing  officer  in  ^tima- ^^^^^^^^ 
ting  the  proper  sum  to  be  charged  for  such  transaction  shall  according  to 
consider  the  skill  and  labour  properly  employed,  and  the  expense  r^<^^biuty. 
and  responsibility  incurred  in  the  preparation  thereof.  n  vie.  Xo.  33, 

s.  5. 

32.  (1)  Where  any  person  not  the  party  chargeable  with  l^^SoTos 
a  bill  within  the  meaning  of  the  provisions  hereinbefore  con-  third  parties. 
tained  is  liable  to  pay  or  has  paid  such  bill  either  to  the  solicitor  ^^^-  s.  e. 
or  to  the  party  chargeable  with  such  bill,  such  person,  his  executor, 
administrator,  or  assignee,  or  the  trustee  of  his  estate,  may  make 

such  application  for  a  reference  for  the  taxation  and  settlement 
of  such  bill  as  the  party  chargeable  therewith  might  himself 
make,  and  the  same  reference  and  order  shall  be  made  thereupon, 
and  the  same  course  pursued  in  all  respects  as  if  such  application 
were  made  by  the  party  so  chargeable. 

(2)  Provided  always  that  in  case  such  application  is  ^^^ 
made  when  under  the  provisions  herein  contained  a  reference  is  "" 
not  authorised  to  be  made  except  under  special  circumstances, 
the  Court  or  Judge  to  whom  such  application  is  made  may  take 
into  consideration  any  adcional  special  circumstances  applic- 
able to  the  person  making  such  application,  although  such  cir- 
cumstances might  not  be  applicable  to  the  party  so  chargeable 
if  he  were  the  party  making  the  application. 

Any  pepfon  not  the  party  ehar^eable  «  «  «  may  make  ineh  appUeatlon 
for  refepenoe,  ete. — 'In  an  application  made  under  this  provision  by  a  tnird  party, 
the  attorney  must  be  made  a  party :  Loseby  v.  Bennett,  (1887)  3  W.N.  136.  As  to 
the  rij^ht  of  one  of  several  parties  chargeable,  see  In  re  J.  F.  Fitshardinge,  (1887) 
3  W.N.  57. 

A  party  to  a  reference  having  taken  up  an  award  and  paid  the  umpire's  costs 
(which  as  it  turned  out,  the  award  directed  him  to  pav)  was  held  entitled  to  an  order 
for  taxation  of  the  umpire's  solicitor's  costs :  In  re  toUyer-Bristow  6*  Co.,  (1901)  2 
K.B.  830. 

Where  defendant,  in  settlement  of  an  action,  agreed  to  pay  and  paid  a  lump  sum 
for  plaintiff's  costs,  but  plaintiff  agreed  that  his  solicitor  should  supply  a  bill  for  taxa- 
tion, defendant  applied  for  an  order  directing  plaintiff's  solicitor  to  deliver  the  bill 
to  defendant,  and  Cohen,  J.,  made  the  order,  but  on  appeal,  the  Court  rescinded  the 
order,  holding  that  defen&nt  was  not  entitled  to  the  order  under  this  section :  In 
re  Rolin  and  Gilder's  Costs,  (1896)  17  N.S.W.R.  204 ;  13  W.N.  65. 

88.  (1)  In  any  case  in  which  a  trustee,  executor,  or  ad- J^J^^  ^^^^j^ 
ministrator  has  become  chargeable  with  a  bill,  a  Judge  may,  in  to  trustees,  &c.. 
his  discretion,  upon  the  application  of  a  party  interested  in  the  3*iStiS*"*"* 
property  out  of  which  such  trustee,  executor,  or  administrator  >ntc«s««i. 
has  paid  or  is  entitled  to  pay  such  bill,  refer  the  same  and  the  ^''^■•-  ''• 
demand  of  the  solicitor  thereupon  to  be  taxed  and  settled  by  the 
taxing  officer,  with  such  directions,  and  subject  to  such  con- 
ditions as  the  Judge  thinks  fit,  for  the  payment  of  what  may  be 
found  due,  and  of  the  costs  of  the  taxation  and  reference  to  or  by 
the  solicitor  by  or  to  the  party  making  the  application,  having 
regard  to  the  provisions  of  this  Act  relative  to  applications  for 
the  like  purpose  by  the  party  chargeable  with  such  bill,  so  far  as 
the  same  are  applicable. 

(2)  In  exercising  such  discretion  the  Judge  may  take 
into  consideration  the  extent  and  nature  of  the  interest  of  the 
party  making  the  application. 
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S  38.  (3)  Provided  always  that  where  any  money  shall  be 

so  directed  to  be  paid  by  the  solicitor,  the  Judge  may  order  the 
same  or  any  part  thereof  to  be  paid  to  the  trustee,  executor,  or 
administrator  so  chargeable  instead  of  being  paid  to  the  party 
making  the  application  ;  and  when  such  party  shall  pay  any 
money  to  the  solicitor  in  respect  of  such  bill,  he  shall  have  the 
same  right  to  be  paid  by  such  trustee,  executor,  or  administrator 
as  the  solicitor  had. 


Ihid.  S.0: 


Review  of 
taxation. 


Costs; 


Ddivenr  of  biu  M.  For  the  purpose  of  any  reference  under  either  of  the 

11  vL.  No.  33  ^^^  last-preceding  sections  the  Court  or  a  Judge  may  order  the 
$.  8.    *  '  solicitor  to  deliver  to  the  party  making  the  application  a  copy  of 

such  bill  upon  payment  of  the  costs  of  such  copy. 

No  relaxation  88.  (1)  No  bill  which  has  been  taxed  and  settled  either 

sj^^-  ^'^      under  an  appointment  or  reference  shall  be  again  referred,  unless 
cumstances.       under  special  circumstances  the  Court  or  a  Judge  thinks  fit  to 
direct  a  retaxation. 

(2)  Provided  nevertheless  that  where  a  bill  of  costs 
has  been  taxed  an  order  for  review  of  the  taxation  may  be  made 
by  the  Court  or  a  Judge  after  rule  or  summons  to  show  cause, 
and  the  Court  or  Judge  may  thereupon  direct  the  taxing  officer 
to  review  and  correct  such  taxation  instanter. 

(3)  The  costs  of  the  application  shall  be  in  all  cases  in 
the  discretion  of  the  Court  or  Judge. 

(1)  No  bill  which  hat  been  taxed.— in  re  Creagh  and  WiUiams,  (1896)  12 
W.N.  85,  it  was  held  that  moderation  of  a  bill  by  the  Registrar  of  Probates  on  an 
application  by  the  executors  of  an  estate  was  not  a  taxation  such  as  would  disentitle 
the  executor  to  have  the  same  bill  taxed  on  application  in  the  usual  way. 

As  to  review  see  RR.  415,  et  seq.  (post). 

36.  The  payment  of  a  bill  shall  in  no  case  preclude  the 
Court  or  Judge  from  referring  such  bill  for  taxation  if  the  special 
circumstances  of  the  case,  in  the  opinion  of  the  Court  or  Judge, 
appear  to  require  the  same,  upon  such  terms  and  conditions  and 
subject  to  such  directions  as  the  Court  or  Judge  thinks  fit  : 

Provided  always  that  the  application  for  such  reference  be 
made  within  twelve  months  after  payment. 

In  re  Mackemne,  (1890)  6  W.N.  117,  it  was  held  that  the  Court  has  jurisdiction 
to  order  an  attorney  to  deliver  his  bill  of  costs,  although  the  bill  has  been  paid  and 
there  is  no  dispute  as  to  the  amount,  and  no  question  of  taxation. 

Payment. — Retainer  by  a  solicitor  of  money  in  his  hands  by  agreement  is 
not  payment  if  no  bill  has  been  delivered  :  Ex  parte  Kirchner,  (1899)  16  W.N.  4. 


Taxation  after 
payment  of 
bill. 

Ibid.  8.  10. 


Prothonotary 
may  request 
other  taxing 
officer  to  assist 
in  taxing  bill. 

Ibid.  s.  11. 


37.  (1)  In  all  cases  in  which  an  appointment  or  reference 
is  obtained  or  made  for  the  taxation  and  settlement  of  a  bill  by 
the  prothonotary,  he  may  request  the  master  in  equity,  the  regis- 
trar in  bankruptcy,  the  registrar  in  divorce,  or  the  registrar  of 
probates  to  assist  him  in  taxing  and  settling  such  bill  or  any  part 
thereof. 

(2)  Such  officer  shall  thereupon  proceed  to  tax  and 
settle  the  same,  and  shall  have  the  same  powers  in  respect  thereof 
as  upon  a  reference  to  him,  and  shall  return  the  same  with  his 
opinion  thereon  to  the  prothonotary. 
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88.  All  applications  made  under  this  Act  to  refer  a  bill  to  S«  88. 
be  taxed  and  settled,  or  for  the  delivery  of  a  bill,  or  for  the  delivery  ^^^^^^^ 
up  of  deeds,  documents,  and  papers,  shall  be  made  in  the  matter  for  t^SlSS, 
of  the  solicitor.  ftc.  how  made. 

11  Vic.  No.  33, 

8.   11. 

89.  (1)  Upon  the  taxation  or  retaxation  and  settlement  ^^^^^jg^^^  ^ 
of  any  bill  the  certificate  of  the  taxing  officer  shall  (unless  set  ta»ng  officer 
aside  or  altered  by  order,  decree,  or  rule  of  Court)  be  final  and  ^* 
conclusive  as  to  the  amount  thereof,  and  payment  of  the  amount 
certified  to  be  due  and  directed  to  be  paid  may  be  enforced  ac- 
cording to  the  course  and  practice  of  the  Court. 

(2)  The  Court  or  a  Judge  may  order  judgment  to  be  judgment  may 
entered  up  for  such  amount  with  costs,  unless  the  retainer  shall  ^  ^"^'^  "p- 
be  disputed,  or  make  such  other  order  thereon  as  the  Court  or 
Judge  thinks  fit. 

See  as  to  enforcing  payment,  Chitty's  Archbold,  133. 


Ibid.  $.  13. 


PART  VI. 

Unqualified  practitioners. 

M.  Every  person  not  being —  ST^tS  5S^ 

(a)  a  barrister,  solicitor,  or  certificated  conveyancer  ;  or      ^^f^^'  *^* 

(lb)  a  person  solely  employed  to  engross  any  deed,  instru- 
ment, or  other  proceeding  not  drawn  or  prepared  by 
himself  and  for  his  own  account ;  or 

(c)  a  public  officer  drawing  or  preparing  official  instruments 
applicable  to  his  office  and  in  the  course  of  his  duty, 

who  shall,  for  or  in  expectation  of  any  fee,  gain,  or  reward,  directly 
or  indirectly,  draw  or  prepare  any  conveyance  or  other  deed  or 
instrument  in  writing  relating  to  any  real  estate  or  any  proceed- 
ings in  law  or  equity  shall  be  deemed  guilty  of  a  contempt  of  Court, 
and  shall  and  may  be  punished  accordingly  for  every  such  offence 
upon  the  application  of  any  person  complaining  thereof,  or  shall 
for  every  such  oflfence  forfeit  and  pay  the  sum  of  twenty  pounds, 
to  be  sued  for  and  recovered  in  a  summary  way  before  any  court 
of  summary  jurisdiction. 

Any  eonveyanoe  or  other  deed  or  liutnuneiit,  etc— In  Ex  parte  ShovdUr, 
(1877)  Knox.  174,  it  was  held  that  drawing  a  petition  for  sequestration  under  the 
Insolvency  Acts  was  not  within  the  original  section  13  of  11  Vic.  No.  33. 

But  in  In  re  Jabez  Ratcliffe,  (1892)  13  N.S.W.R.  194 ;  9  W.N.  37  ;  it  was  held 
to  be  an  offence  within  the  section  for  an  unauthorised  person  to  draw  a  bankruptcy 
petition  and  statement  of  affairs  in  expectation  of  a  fee. 

Prepare. — Filling  up  a  printed  form  of  a  writ  of  summons  issued  out  of  the 
Supreme  Court  is  to  "  prepare "  within  the  section :  Ex  parte  Simpson,  (1874)  12 
S.C.R.  286. 

For  or  in  expectation  of  anv  fee,  ete.— Where  tke  fee  is  to  be  paid  to  another 
unqualified  person,  there  is  no  offence  within  this  section  :  In  re  Crauiey,  (1899) 
20  N.S.W.R.   150;  15  W.N.  263. 


C.L.P.A.  20 
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Soh.l. 

SCHEDULR 

Beferenoe  to  Act. 

Title  or  short  tiUe. 

Bxteot  of  RapeftL 

11  Vic.  No.  33 

An  Act  to  regulate  the  taxation  of  Attorneys' 
Bills  of  Costs  and  the  practice  of  convey- 

The whole. 

11  Vic.  No.  57 

ancing. 
An  Act  to  regulate  the  admission  in    certain 
cases  of  barristers  of  the  Supreme  Court  of 
New  South  Wales. 

The  whde. 

20  Vic.  No.  14 

An  Act  to  confer  certain  privileges  on  grad- 
uates of  the  University  of  Sydney. 

The  whole. 

22  Vic.  No.  23 

An  Act  to  extend  to  graduates  of  other  univer- 
sities certain  privileges  enjoyed  by  graduates 
of  the  University  of  Sydney. 

The  whole. 

39  Vic.  No.  32 

An  Act  to  amend  an  Act  intituled  an  Act   to 
regulate  the  admission  in  certain  cases  of 
banisters  of  the   Supreme  Court  of   New 
South  Wales. 

The  whole. 

46  Vic.  No.    2 

An  Act  to  amend  the  Acts  to  regulate  the 
admission  in  certain   cases  of   barristers    of 
the  Supreme  Court  of  New  South  Wales. 

The  whole. 

55  Vic.  No.  31 

Legal  Practitioners  Act  of  1892 

The  whole. 

The  whole  of  these  Acts  repealed  by  the  Consolidating  Act  have  been  sub- 
stantially re-enacted^  the  changes  made  having  been  made  generally  for  the  sake  of 
greater  clearness. — {Commissioner's  Note.) 
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S.1. 


NEGOTIABLE  INSTRUMENTS 
PROCEDURE  ACT  1901. 


TABLE 

Showing  how  the  seotions  of  £ne  Acts  consolidated  have  been  dealt  with. 


Repealed  Acts. 

Section  uf 
Consolidated  Act. 

Remarks. 

20  Vic.  No.  30,  8.  1 
2 
3 
4 

20  Vic  No.  31, 8.  53 
22  Vk.  No.  3,  s.  1 

4,5 
6 

7 
3 

8 
4 

This  section  is  retained,  as   it  includes  in- 
struments not  within  the  scope  of   the 
Bills  of  Exchange  Act,  1887,  s.  70. 

ACT  No.  XLII,   1901. 

An  Act  to  consolidate  enactments  relating  to  remedies 
on  bills  of  exchange  and  other  negotiable  instru- 
ments and  orders  for  the  payment  of  money. 
[Assented  to,  7th  November,  1901.] 

BE  it  enacted  by  the  King's   Most   Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

1.  This  Act  may  be  cited  as  the  "  Negotiable  Instruments  short  tiuc. 
Procedure  Act,   1901." 

2.  The  Acts  mentioned  in  the  Schedule  to  this  Act,  to  the  Repeal. 
extent  therein  expressed,  are  hereby  repealed.  Schcdiie. 

3.  In  this  Act  "  Judge  "  means  a  Judge  of  the  Court  in  intcrpretatio: 
which  the  action  is  brought. 

4.  No  plea  shall  be  admissible  in  any  action  to  a  count  on  ^^fi^  b* 
any  dishonoured  bill,  note,  cheque,  or  other  order  for  the  payment  affidavit, 
of  money  without  an  affidavit — 

(a)  of  the  truth  of  such  plea ;  or 

{6>)  of  such  facts  as  a  Judge  may  under  the  circumstances 
deem  sufficient  in  that  behalf. 


20  Vic.  No.  30, 
s.  1. 

22   Vic  No..   3, 
s.  1. 
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S.  «•  C/.  R.  62  {post). 

Withoat  an  affldaYit.— Where  in  an  action  on  a  promissory  note,  the  defen- 
dant filed  a  plea  without  an  affidavit,  and  the  plaintiff  allowed  the  time  to  file  a  repli- 
cation to  elapse,  and  subsequently  signed  judgment  treating  the  plea  as  a  nullity,, 
judgment  was  set  aside  on  terms  :  Wright  v.  Evans,  (1884)  1  W.N.  61. 

In  the  case  of  the  Mont  de  Piete  Co.  v.  Bennett,  (1890)  7  W.N.  45,  it  was  decided 
that  the  Act  20  Vic.  No.  30,  which  is  consolidated  by  this  Act,  applies  to  actions  in, 
the  District  Court,  and  that  a  notice  of  special  defence  on  equitable  grounds  to  an 
action  on  a  promissory  note  is  a  plea  within  the  Act,  and  must  be  verified  by  affidavit 
when  filed.  And  in  tliat  case  Windeyer,  J.,  said  **  I  think  it  would  be  better  that  all 
actions  on  bills  and  notes  should  be  brought  in  this  (the  Supreme)  Court,  and  1  always 
grant  applications  in  such  actions  for  certificates  for  costs." 

A  plea  to  an  action  on  a  promissory  note  verified  by  affidavit  which  merely 
states  "the  several  statements  set  forth  and  contained  in  the  plea  are  respectively 
true  in  substance  and  in  fact  according  to  the  best  of  my  knowledge  "  held  not  suffi- 
cient :  Commercial  Bank  of  Australia,  Ltd.  v.  McRae,  (1893)  10  W.N.  157  ;  see  also 
lirael  v.  Airey,  (1895)  11  W.N.  152,  where  in  an  action  on  a  promissory  note  and 
a  cheque  the  defendant  pleaded  that  he  was  not  the  maker  of  the  note  and  that 
plaintift  was  not  the  bearer  of  the  cheque,  and  the  affidavit  simply  stated  that  the 
pleas  were  true  "^  to  the  best  of  his  knowledge  and  belief  * ;  this  was  held  under  the 
circumstances  insufficient,  and  the  pleas  struck  out. 

In  Robert  Reid  &  Co.  v.  McElhone,  (1899)  16  W.N.  85,  the  defendant  in  an  action 
on  a  promissory  note,  wishing  to  withdraw  a  plea  in  abatement,  which  he  could  not 
support,  was  given  leave  to  Se  a  plea  in  bar  without  an  affidavit  setting  out  what 
the  plea  was  or  an  affidavit  of  merits,  on  condition  that  there  was  an  affidavit  filed 
to  the  satisfaction  of  the  Judge  verifjang  the  plea. 

Of  ike  truth  of  the  plea.— The  Court  has  no  power  to  strike  out  a  plea 
to  a  promissory  note,  solely  on  the  ground  that  it  is  false,  even  though  it  be  clearly- 
shown  to  be  false,  and  in  direct  contravention  of  an  express  agreement  to  pav  the 
note  :  see  Bubb  v.  Little,  (1893)  9  W.N.  193 ;  as  this  would  be  to  take  away  the  de- 
fendant's right  to  have  the  issue  tried  by  a  jury. 

Walker  v.  Bailey,  (1884)  1  W.N.  71  ;  and  Hornsey  v.  Forster,  (1889)  5  W.N.  142^ 
would  not  now  be  followed  (see  notes  to  s.  61,  C.L.P.  Act,  ante). 

But  where  a  plea  is  plainly  demurrable  it  may  be  struck  out :  Hudson  Bros,  v. 
Greta  Collieries,  (1894)  10  W.^f.  120. 

20  Vic.  No.  30,  6.  Any  plea  to  any  such  count  filed  without  such  affidavit 

**  '  may  be  treated  as  a  nullity. 

Nullity. — If  a   plea   be  a  nullity,  the  proper  course  is  to  sign  judgment,  and 

not  to  apply  to  the  Court  to  strike  it  out :  Savage  v.  Sinclair,  (1897)  14  W.N.  114  ; 

see  also  Wnght  v.  Evans,  (1884)  1  W.N.  61. 

Payment  into  6.  By  leave  of  a  Judge,  instead  of  such  affidavit,  the  defen- 

affidb^-iu  "^  "^  dant  may  pay  into  Court  the  amount  of  the  plaintiff's  claim  or  so 
20  Vic.  No.  30.  much  thereof  eis  the  Judge  shall  appoint. 

By  the  Common  Law  Procedure  Act,  s.  80  (ante)  money  may  be  paid  into  Court 

in  all  actions  (except  malicious  arrest  or  prosecution  or  debauching  plaintiff's  daughter 

or  servant). 

Further  Ume  to  7.  Upon  application  on  behalf  of  any  defedannt  who  has 

^^i."^^  ^     t)een  absent  from  his  usual  place  of  business  or  abode  at  the  time 
fbid.  s.  3.  of  service  of  the  summons,  a  Judge  may  give  such  further  time 

for  pleading  as  he  deems  reasonable. 
See  also  RR.  56,  301  (post). 

Actions  on  8.  In  any  action  in  the  Supreme  Court  founded  upon  a 

^^^v^c^^nT^s^!  negotiable  instrument,  the  Court  or  a  Judge  may  order  that  the 

s.  63.**^'  '  loss  of  such  instrument  shall  not  be  set  up,  provided  an  indemnity 

is  given  to  the  satisfaction  of  the  Court  or  Judge  or  the  prothono* 

tary  against  the  claims  of  any  other  person  upon  such  instrument. 

Whether  a  "  destroyed  bill "  is   not  a  *  lost  *  bill,  quoere  :    see  Ex  parte  William 

Walker,  (1892)  9  W.N.  1. 
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The  order  is  made  on  the  application  of  the  plaintiff.  In  Joseph  v.  Keys^  (1806) 
12  W.N.  174,  an  application  under  s.  53  of  the  C.L.P.  Act,  1857,  (now  this  section) 
by  the  defendant  in  an  action  on  a  lost  cheque,  calling  on  the  plaintiff  to  show  cause 
why  he  should  not  give  an  indemnity  approved  of  by  the  Prothonotary,  was  refused. 
The  defendant's  remedy  is  to  plead  the  loss,  and  then  he  plaintiff  may  apply  under 
the  section. 

The  loss  of  a  negotiable  bill,  given  on  account  of  a  debt,  is  an  answer  to  an  action 
for  the  debt,  as  well  as  to  one  on  the  bill :  Crcnve  v.  Clay,  9  Exch.  6(>4 ;  aliter,  if  the 
bill  or  note  is  not  negotiable  :  l^'atn  v.  Bailey,  10  Ad.  &  E.  6()6.  The  defence  can 
only  be  raised  under  a  plea  alleging  the  fact :  Charnley  v.  Grundy,  14  C.B.  608.  Such 
a  plea  niay,  therefore,  now  be  struck  out,  on  an  indemnity  being  given,  as  to  which 
vide  infra. 

But  though  the  holder  of  a  lost  bill  was  in  such  case  without  remedy  at  law  :  Han- 
sard V.  Robinson,  7  B.  &  C.  90,  in  England,  the  Court  of  Chancery  was  in  the  habit  of 
giving  him  relief,  on  his  indemnifying  the  person  liable  on  the  bill  against  the  claims 
of  all  other  persons :  Terese  v.  Geray,  Finch,  301  ;  Walmsley  v.  Child,  1  Ves.  sen.  345. 
This,  however,  was  onl)*  done  in  the  case  of  foreign  bills,  and  to  extend  the  remedy 
to  inland  bills,  the  stat.  9  &  10  Will.  3,  c.  17,  s.  3,  was  passed  :  Walmsley  v.  Child, 
supra,  which  enacted  that  **  in  case  any  such  inland  bill  or  bills  of  exchange  shall 
happen  to  be  lost  or  miscarried  within  the  time  before  limited  for  payment  of  the 
same,  then  the  drawer  of  the  said  bill  or  bills  is  and  shall  be  obliged  to  give  another 
bill  or  bills  of  the  same  tenor  with  those  first  given,  the  person  or  persons  to  whom 
they  are  and  shall  be  so  delivered  giving  security,  if  demanded,  to  the  said  drawer, 
to  indemnify  him  against  all  persons  whatsoever,  in  case  the  said  bill  or  bills  of  ex- 
change so  alleged  to  be  lost  or  miscarried,  shall  be  found  again."  **  Such  "  includes 
ail  inland  bills  of  exchange  of  the  sum  of  £o  and  up>\-ards,  paj-able  at  a  certain  number 
of  days  after  the  date  thereof  (sec.  1).  The  stat.  3  &  4  Ann.  c.  9,  having  given  the 
like  remedies  on  promissory  notes  as  were  then  in  use  on  inland  bills,  may  be  con- 
sidered as  having  extended  this  section  to  the  makers  of  promissory  notes  of  the  like 
description  :  2  Camp.  215,  n.  To  obtain  the  benefit  of  this  statute,  it  was,  however, 
still  necessary  to  proceed  in  equity,  for  it  was  held  that  the  common  law  courts  had 
no  jurisdiction,  because  they  were  not  able  to  enforce  the  giving  of  a  new  bill  or  quali- 
fied to  judge  of  the  sufficiency  of  an  indemnity  :  Dairies  v.  Dodd  (in  Equity),  4  Price, 
176  ;  S.C.  (at  law),  4  Taunt.  nQ;Ex  parte  Grecmvay,  6  Ves.  812. 

As  to  the  jurisdiction  exercised  by  the  courts  of  ecjuity  in  the  case  of  lost  instru- 
ments, see  Byles  on  Bills,  10th  ed.,  pp.  375,  376,  and  cases  there  cited. 

This  present  section  obviates  the  difficulty  raised  by  the  construction  put  on  the 
former  statute  by  substituting  the  jurisdiction  of  a  court  of  common  law  for  that  of 
a  court  of  equity,  and  the  court  is  to  determine  what  is  a  proper  indemnity  according 
to  the  old  practice  in  equity  :  King  v.  Zimmerman,  L.R.  6  C.P.  466.  Where  the 
plaintiff  has  not  offered  an  indemnity  before  action,  the  court  will  order  the  plea 
setting  up  the  loss  to  be  struck  out  only  on  the  terms  of  the  plaintiff  paying  the  de- 
fendant's costs :  Ibid.  ;  Redmayne  v.  Burton,  2  L.T.,  N.S.  324,  May,  1860,  per  Willes, 
J.,  at  chambers. 

The  section  will  apply  whether  the  loss  has  occurred  before  or  after  the  com- 
mencement of  the  action. 

Bank  notes  are  negotiable  instruments  within  the  section  :  M'Donndl  v.  Murray, 
9  Ir.  Common  Law  Rep.  495.  So  also  are  half  bank-notes :  Redmayne  v.  Burton, 
supra. 

See  also  Conflans  Stone  Quarry  Co.  v.  Parker,  L.R.  3  C.P.  1. 


&S. 


SCHEDULE. 


no  Vic.  No.  30 

20  Vic.  No.  31 
22  Vic.  No.    3 


An  Act  to  facilitate  the  remedies  on  bills  of 

exchange  and  promissory  notes. 
The  Common  Law  Procedure  Act  of  1857 
An  Act  to  extend  the  provisions  of  the  twen- 
tieth Victoria  number  thirty. 


The  whole. 

Section  53. 
The  whole. 
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Oaths  Act 


OATHS    ACT   1900. 


Commissioner's  Memorandum  and  Certificate. 

This  Bill  consolidates  the  whole  or  parts  of  ten  statutes. 

Clause  13.  The  sections  mentioned  in  the  margin  to  this  clause  followed  one 
upon  another,  in  different  statutes,  each  ignoring  its  predecessors,  and  repeating 
substantially  the  same  provisions  with  smaU  differences.  This  clause  amalgamates 
them  without  reproducmg  all  the  variations. 

Claust  20  (2)  (c).  *  Legislative  Council,"4which^was  the  only  legislative  body 
at  the  time  the  9  Vic.  No.  9  was  passed,  has  been  changed  to  *  either  House  of  Par- 
liament." 

I  certify  that,  saveTas  aforesaid,  this  Bill  solely  consolidates  and  in  no  way 
alters,  adds  to,  or  amends  the  law  as  contained  in  the  Acts  therein  consolidated. 

CHAS.  G.  HEYDON, 
Commissioner  for  the  Consolidation  of  the  Statute  Jaw 


COMPARATIVE  TABLE 

Of  Sections  consolidated  in  clause  13. 


20  Vie.  No.  SI,  8.  10.* 

40  Vic.  No.  8,  >.  3. 

46  Vic.  No.  17.  8.  348. 

If  any  person 
called  as  a  witness 

Whenever  any  person 
called  to  give  evidence 

Whenever  any  person 
called  as  a  witness 

or   required    or   desired    to 
make  an  affidavit  or   de- 

position 

or  having  to  make  a  state- 
ment in  an  information,, 
complaint,  or  proceeding. 

in  any  Court  or  before  any 

in  any  Court  or  before  any 
Justice 

Justice   or   other    person 
authorised  to    administer 

an  oath 

whether  in  a  civil  or  crim- 

inal proceeding 

shall  refuse  or  be  unwiUing 
from     alleged     conscien- 

shall object 

objects 

tious  motives 

*32  Vic  No.  7, 8. 1,  and  SS  Vio.  No.  18.  s.  48,  extend  the  prorislons  of  this  section  to  all  Oourts. 
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so  Vic  Na  31,  a.  10. 


to  be  sworn 


it  shall  be  lawful  for  the 
Court  or  Judge  or  other 
presiding  officer  or  person 
qualified  to  take  affidavits 
or  depositions  upon  being 
satisfied  ot  the  sincerity 
of  such  objection 

to  permit  such  person 
instead  of  being  sworn   to 
make  his  or  her  solemn 
affirmation  in  the  words 
following,    videlicet : — 

"I,  A.B.,  do  solemnly,  sin 
cerely  and  truly  affirm 
and  declare  that  the 
taking  of  any  oath  is  ac- 
cording to  my  religious 
belief  unlawful,  and  I 
do  also  sdeminly,  sin- 
cerely, and  truly  affirm 
and  declare,  &€." 

which  solemn  affirmation 
shall  be  of  the  same  force 
and  effect  as  if  such  per- 
son had  taken  an  oath 
in  the  usual  form. 


40  Vic  No.  8, 8.  s. 


4«  Vic  No.  17,  8.  S43. 


8.  1. 


to  take  an  oath 

or  be  reasonably  objected 
to  as  incompetent  to 
take  an  oath 


such  person  shall 

make  the  following  pro- 
mise in  lieu  of  such 
oath:— 


"  In  the  case  in  which  I 
am  now  called  as  a  wit 
ness  I  promise  to  tell 
the  truth,  the  whole 
truth,  and  nothing  but 
the  truth" 


and  any  person,  who  hav- 
ing made  such  promise, 
shall  wilfully  and  cor 
ruptly  give  any  false 
evidence 


shall   be   deemed   guilty    of 
perjury 


and  the  like  provisbns  shall' 
apply  also  to  every  person 
required  to  be  sworn  as  a 
juror. 


to  take  an  oath 

or  is  reasonably  objected  to 
as  incompetent  to  take  an 
oath 

or  appears  to  the  G>urt  or 
Justice  to  be  incompetent 
to  take  an  oath 


he  may 

make  the  following  declara- 
tion    instead     of     being 


■I  solemnly  declare  that 
the  evidence  now  about  to 
be  given  (or  the  statement 
now  about  to  be  made)  by 
me  shall  be  the  truth,  the 
whole  truth,  and  nothing 
but  the  truth" 


[ 


and  whosoever  having 
ma^e  such  deckration 
wilfully  makes  any  false 
statement  before  such 
Court  or  Justice  knowing 
the  same  to  be  false 

shall  be  deemed  guilty  oi 
perjury  if  the  statement, 
had  it  been  on  oath,  would 
by  law  have  been  perjury 

or  may  be  found  guilty  if 
the  evidence  warrants 
such  finding  finder  the 
292nd  section  oTthis  Act. 

and  shall  be  liable  to  pun- 
ishment accordingly. 
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a  1.  TABLE 

Showing  how  the  sections  of  Acts  consolidated  have  been  dealt  with. 


SeoUon  of 
Repealed  Acts. 


9  Vic  No.  9,  s.  1. 
2 

3 

4 

5,6 

7 

8 

9 

10 

11 

12 

20  Vic.  No.  9,ss.l^.. 

3 

4 

5 

20  Vic.  No.  31,  s.  10 

22  Vic  No.  7,  s.  1.. 

22  Vic  No.  18,3.48.. 

33  Vic  No.  14,8.  1. 
2-4 
5 
6 
7 
8 
9 

10 
11 

36VicNo.31,ss.l-^ 

37  Vic.  No.  10,  s.  1. 
2 
3 

40  Vic  No.  8,  s.  1..^ 
2 
3 
4 

46  Vic  No.  17,  s.  295 

339 
343 


Section  of 
OonwUdatedAct. 


18 


15, 
16 
17 
25 
19 
20 


22 

21,  25 
23 
24 
25 
3 


6 


13,  14 

13 

13 


o 
5,  10 

7 

8,9 
11 

3,4 

6 
12 


26,  27,  29 

28 


13 


21,  24 

14 
13 


Bemarks. 


Sub-sec.  (2)  e  is  inserted  in  view  of  s.  21  0?) 
of  the  Interpretation  Act. 


Superseded  by  33  Vic  No.  14,  s.  7. 
Superseded  by  33  Vic  No.  14,  s.  11. 

Short  title. 


17  Vic  No.  8  was  repealed  by  39  Vic  No. 
19. 


Re-enacts  and  confirms  33  Vic.  No.  14. 


Short  title. 

Repealed  by  Evidence  Act 

Repealed  by  Criminal  Law  Amendment  Act 

Short  title. 

The   unrepealed   part  dealt  with   in   the 
Crimes  Act. 
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ACT  No.   XX.,   1900.  »  < 

An  Act  to  consolidate  the  enactments  relating  to  oaths, 
affirmations,  statutory  declarations  and  affidavits. 
[Assented  to,  22nd  September,  1900.] 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

PART  L 
Preliminary. 

1.  This  Act  shall  commence  and  take  effect  on  the  first  Comm^cc- 
day  of  January,  one  thousand  nine  hundred  and  one,  and  may  be  SS,  'and' 
cited  as  the  "Oaths  Act,    1900,"  and  is  divided  into  parts  as  ***^""*- 
follows  : — 

PART  L— Preliminary— ss.  1-2. 

PART  II.— Oaths— ss.  3-11. 

PART  III.— Affirmations— ss.  12-14. 

PART  IV. — Statutory   declarations — ss.    15-25. 

PART  v.— Affidavits— ss.  26-29. 

2.  (1)  The  Acts  mentioned  in  the  First  Schedule  to  this  Repeal. 
Act  are,  to  the  extent  therein  expressed,  hereby  repealed.  Schedule  i. 

(2)  All  rules  made  and  notifications  published  under  Rules  and 
the  authority  of  any  Act  hereby  repealed  shall  be  deemed  to  have  ^d^^re^cd 
been  made  and  published  under  the  authority  of  this  Act.  ^^^ 


PART  II. 
Oaths. 
8.  (1)  Where  but  for  the  passing  of  this  Act  or  the  Act  oath  of  aucgi- 
twentieth  Victoria  number  nine  hereby  repealed  it  would  be  j;^*^*^"!^^*^^ 
necessary  for  any  person —  wid  dedaraUon. 

(a)  to  take  the  oaths  commonly  called  the  Oaths  of  Allegi-  Schedule. 
ance.  Supremacy,  and  Abjuration,  or  any  of  them  ;  or      f*i^**^*  ^®'  ®' 

(b)  to  take  the  oath  prescribed  by  the  Act  commonly  called  33  vic.  No.  14, 

the  Roman  Catholic  Relief  Act ;  or  *•  ^• 

(c)  to  make  the  declaration  prescribed  by  the  Imperial  Act 

ninth  George  the  Fourth,  chapter  seventeen, 
it  shall  be  sufficient  for  such  person  to  take  in  lieu  of  the  said 
several  oaths  and  declaration  the  oath  of  allegiance  in  the  form 
in  the  second  Schedule  hereto. 

(2)  Where  by  any  law  in  force  at  the  time  of  the  passing  Before  whom 
of  the  said  Act  twentieth  Victoria  number  nine  the  said  several  £\a!k^  °**^ 
oaths  or  any  of  them  might  be  taken  before  the  Supreme  Court  20  vic.  No.  9, 
or  before  a  Judge,  or  were  required  to  be  taken  in  open  Court,  «•  ^• 
the  oath  prescribed  by  this  Act  may  be  taken  and  subscribed  at 
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8.8. 


Oath  of 
allegiance. 
Second 
Schedule. 

38  Vic.  No.  14, 
s.  9. 


any  hour  before  the  said  Court  or  any  Judge  thereof,  or  before 
any^Circuit  Q)urt  or  Court  of  Quarter  Sessions,  or  any  justice  of 
the  peace  authorised  by  writ  of  Dedimus  potestatem  for  that 
purpose. 

i.  (1)  The  oath  of  allegiance  in  the  form  in  the  Second 
Schedule  hereto  shall  be  substituted  for  the  oaths  prescribed  by 
the  thirty-third  section  of  the  Constitution  Act. 

(2)  The  said  form  in  the  said  Second  Schedule  shall  be 
the  form  of  oath  of  allegiance  taken  by  all  other  persons  liable  to 
take  the  said  oath. 


Interpretation: 
Second   to 
Fifth  Schedules 

Ihid.  8.  2. 

Ihid.  s.  3. 

Ihid,  s.  4. 
Ihid.  s.  6. 


6.  In  this  part  of  this  Act — 

"  Oath  of  allegiance,"  when  hereinafter  used,  means  an  oath 

in  the  form  in  the  Second  Schedule  hereto. 
"  Official  oath  "  means  an  oath  in  the  form  in  the  Third 

Schedule   hereto. 
"  Judicial  oath  "  means  an  oath  in  the  form  in  the  Fourth 

Schedule  hereto. 
"  Executive  Councillor's  oath  "  means  an  oath  in  the  form 

in  the  Fifth  Schedule  hereto. 


Name  of 
Sovereign. 

Ihid.  s.  10. 

20  Vic.  No.  0, 
8.  4. 


6.  The  name  of  the  Sovereign  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  shall  be  substituted  in  the  said  forms 
from  time  to  time  instead  of  the  name  of  Her  Majesty. 


s.  6. 


Public  officers.  7.  (1)  The  Oath  of  allegiance  and  the  official  oath  shall  be 

33^ Vic  No.  14,  tendered  to  and  taken  by  all  public  officers  required  by  order  of 
the  Governor  to  take  the  same. 

(2)  Such  oaths  shall  be  tendered  to  and  taken  by  every 
such  officer  in  manner  in  that  behalf  provided  by  the  said  order 
as  soon  as  may  be  after  the  acceptance  of  office  by  him. 


Judges  and 
jiastices  of  the 
peace. 

Ihid.  s.  7. 


8.  (1)  The  oath  of  allegiance  and  the  judicial  oath  shall  be 
tendered  to  and  taken  by  Judges  of  the  Supreme  Court  and  jus- 
tices of  the  peace. 

(2)  Such  oaths  shall  be  tendered  and  taken  in  manner 
in  which  the  oaths  required  to  be  taken  by  such  persons  before 
the  passing  of  the  Act  thirty-third  Victoria  number  fourteen 
would  have  been  tendered  and  taken. 


P^^<=^Court  9,  (1)  The  oath  of  allegiance  and  the  judicial  oath  shall 

other  jJSiciai     be  tendered  to  and  taken  by  District  Court  Judges  and  other 
/wT"  judicial  officers  who  are  required  by  order  of  the  Governor  to 

take  the  same. 

(2)  Such  oaths  shall  be  tendered  and  taken  in  manner 

in  that  behalf  provided  by  the  said  order. 


Executive 
ooundllors. 

Ihid.  s.  5. 


10.  (1)  The  oath  of  allegiance,  the  official  oath,  and  the 
Executive  Councillor's  oath  shall  be  tendered  to  and  taken  by 
every  member  of  the  Executive  Council  before  he  enters  upon  the 
discharge  of  the  duties  of  his  office. 

(2)  Such  oaths  shall  be  tendered  and  taken  in  manner 
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in  which  the  oaths  required  to  be  taken  by  such  member  before     S.  10. 
the  passing  of  the  Act  thirty-third  Victoria  number  fourteen  on 
entering  on  his  office  would  have  been  tendered  and  taken. 

11.  (1)  If  any  such  officer  as  aforesaid  liable  to  take  any  Penalty  on  not 
such  oath  declines  or  neglects  when  the  same  is  duly  tendered  to  SS*  required 
take  such  oath,  he  shall,  if  he  has  already  entered  on  his  office,  ss  vic.  No.  i4, 
vacate  the  same,  and  if  he  has  not  entered  on  the  same  be  dis-  "•  ®* 
qualified  from  so  doing. 

(2)  But  no  person  shall  be  compelled  m  respect  of  the 
same  appointment  to  the  same  office  to  take  such  oath  more  than 
once. 


PART  III. 
Affirmations. 
12.  When  an  oath  is  required  to  be  taken  under  Part  II  of  ^*^-  »•  i^- 
this  Act,  any  person  by  law  entitled  to  make  a  solemn  affirma- 
tion or  declaration  instead  of  taking  an  oath  may  instead  of  taking 
such  oath  make  a  solemn  affirmation  in  the  form  of  such  oath 
appointed  by  this  Act,  substituting  the  words  "  solemnly,  sin- 
cerely, and  truly  declare  and  affirm  "  for  the  word  "  swear,"  and 
omitting  the  words  "  so  help  me  God." 

18.  (1)  Whenever  any  person—  Sfi^tiSTin'" 

(a)  called  as  a  witness  in  any  Court  or  before  any  justice  or  gS^th'a^d**' 
other  person  authorised  to  administer  an  oath,  whether  s^enth 
in  a  civil  or  criminal  proceeding,  or  Schedules. 

,,N    .         .  ,  .  .     r  .  20  Vic.  No.  31, 

(fi)  having  to  make  a  statement  m  any  mformation,  com-  s.  lo. 

plaint,  or  proceeding  in  any  Court  or  before  any  justice,  ^^^^'  ^°*  '^* 

or  22  Vic  No.  18> 

(c)  required  or  desired  to  make  an  affidavit  or  deposition,      ^^.^  j^^  g 
objects  to  take  an  oath,  or  is  reasonably  objected  to  as  incompe-  s.  s.    * 
tent  to  take  an  oath,  or  appears  to  such  Court  or  justice,  or  ^^  ^°-  ^'^' 
person   so  authorised,  incompetent  to  take  an  oath,  he  may  in 
lieu  of  such  oath  — 

(i)  when  so  called   as  a  witness  make  a  declaration  in  the 
form  in  the  Sixth  Schedule  hereto,  or 

(ii)  in  any  other  case  make  a  solemn  affirmation  in  the  form 
in  the  Seventh  Schedule  hereto. 
(2)  Whosoever,    having    made    such    declaration    or  Penalty  for 
affirmation,  wilfully  gives  any  false  evidence  before  such  Court,  ^m^^[t!^ 
justice,  or  person  so  authorised,  or  makes  any  false  statement  in 
such  information,  complaint,  proceeding,  affidavit,  or  deposition, 
knowing  the  same  to  be  false,  shall  be  deemed  guilty  of  perjury 
if  the  evidence  or  statement,  had  it  been  on  oath,  would  by  law 
have  been  perjury. 

The  determination  of  the  tribunal  before  which  the  witness  is  tendered  as  to 
the  witness's  competency  is  final ;  R.  v.  Moses,  Addison  Digest  362 ;  /?.  v.  Lewis, 

&877)  Knox   8 ;  see   £:x  parte  Boyle,   (1868)  7  S.C.R.  147 ;  /?.  v.  Peters,  (1882)  3 
.S.W.R.  465. 

This  section  does  not  enable  children  or  other  persons  incompetent  from  want  of 
understanding  to  give  evidence :  R,  v.  Lewis,  supra. 
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8.  14.  H.  (1)  Whenever   any  juror   objects   to  be  sworn,    the 

Affirmations  b    ^ourt  or  Judgc  may  permit  him,  instead  of  taking  an  oath,  to 
jurors  in  make  a  solemn  declaration,  which  shall  be  in  the  form  of  oath 

certain  cases.      ^^^  j^  ^^^  ^^^  Substituting  the  words  "  So  you  solemnly  declare 

and  promise  "  for  the  words  "  So  help  you  God." 
^g^c-  "^o-  17.  (2)  It  shall  not  be  necessary  to  allege,  in  any  record 

or  proceeding,  that  a  particular  juror  made  any  such  declara- 
tion, but  it  shall  be  sufficient  in  all  cases  to  state  that  the  jurors 
solemnly  declared  or  were  sworn. 


20  Vic.  No.  31. 
S.10. 


Declarations 

substituted  for 

oaths. 

«  Vic.  No.  9. 

8.  1. 


PART    IV. 

Statutory  declarations. 
16.  In  any  case  where  by  any  act  relating  to  any  of  the 
public  revenue  or  any  public  office  or  public  department,  or  by 
any  official  regulation  in  any  department,  any  oath  or  affidavit 
might,  but  for  this  Act,  be  required  to  be  taken  or  made  by  any 
person — 

(a)  on  the  doing  of  any  Act,  matter,  or  thing,  or 

(b)  for  the  purpose  of  verifying  any  book,  account,  entry,  or 

return,   or 

(c)  for  any  other  purpose  whatsoever, 

the  Governor  may,  by  notification  in  the  Gazette,  substitute  a 
declaration  to  the  same  effect  as  such  oath  or  affidavit. 


To  be  notified 
in  Gazette. 

Ibid.  s.  2. 


16.  From  and  after  the  expiration  of  twenty-one  days 
next  following  the  date  of  the  Gazette  wherein  such  notification 
is  first  published  the  provisions  of  this  Part  of  this  Act  shall  extend 
and  apply  to  every  case,  office,  or  department  specified  in  such 
notification. 


Oaths  not  to  b*-  17.  After  the  expiration  of  the  said  twenty-one  days  it 

after?  ^^"^  shall  not  be  lawful  for  any  officer  or  other  person  to  administer 
jud.  s.  3.  or  cause  to  be  administered  any  oath  or  to  take  or  cause  to  be 

taken  any  affidavit  in  lieu  of  which  such  declaration  has  been 

substituted. 


Declaration 
how  adminis- 
tered. 

Ibid.  s.  1. 


This  Part  not 
to  extend  to 
<:ertain  mths. 

Jhid.  ss.  6,  6. 


18.  Every  person  who  but  for  this  Act  might  be  required 
to  take  such  oath  or  make  such  affidavit  shall,  in  the  presence  of 
the  officer  or  person  empowered  by  the  Act  or  regulation  im- 
posing the  same  to  administer  such  oath  or  take  such  affidavit, 
make  and  subscribe  such  declaration  ;  and  such  officer  or  person 
is  hereby  empowered  and  required  to  administer  such  declaration 
accordingly. 

19.  Nothing  in  this  part  of  this  Act  shall  extend  or  apply 
to— 

(a)  the  oath  of  allegiance  in  any  case  in  which  the  same  is 
required  to  be  taken  by  any  person  appointed  to  any 
office ;  or 

(b)  any  oath  or  affidavit  taken  or  made  or  required  to  be 

taken  or  made  in  any  judicial  proceeding  in  any  Court 
of  justice. 
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20.  (1)  It  shall  not  be  lawful  for  any  justice  of  the  peace       8.  20. 
or  other  person  to  administer  or  cause  or  allow  to  be  received  any  y^i^^j^  ^^ 
oath  or  affidavit  touching  any  matter  or  thing  whereof  such  extra  judicial 
justice  or  other  person  has  not  jurisdiction  or  cognisance  by  some  ^    ' 

Act  or  Imperial  Act  in  force  at  the  time  being. 

(2)  Provided  that  nothing  in  this  section  contained 
shall  be  construed  to  extend  to — 

(a)  any  oath  or  affidavit  before  any  justice  of  the  peace  in 
any  matter  or  thing  touching  the  preservation  of  the 
peace,  or  the  prosecution,  trial,  or  punishment  of  of- 
fences ;   or 

(b)  any  inquiry  held  before  any  justice  of  the  peace  in  the 

nature  of  coroners*  inquests  respecting  sudden  deaths  ; 
or 

(c)  any  proceeding  before  either  House  of  Parliament  or  a 

committee  thereof ;  or 

(d)  any  oath  or  affidavit  required  by  the  laws  of  any  foreign 
or  other  country  out  of  New  South  Wales  to  give  validity 
to  instruments  in  writing  designed  to  be  used  in  foreign 
or  other  countries  respectively  ;  or 

(e)  any  declaration  under  this  Part  of  this  Act. 

21.  Any  justice   of   the   peace,   notary   public,   or  other «««  not* V"- 
officer  by  law  authorised  to  administer  an  oath  may  take  and  f^^^  provided 
receive  the  declaration  of  any  person  voluntarily  making  the  S.^^jf  ^^^ 
same  before  him  in  the  form  or  to  the  effect  of  the  form  in  either  Schedules, 
the  Eighth  or  the  Ninth  Schedule  to  this  Act.  /wi.s.9. 

46  Vic.  No.  17, 
s.  295 

22.  Any  attesting  witness  to  the  execution  of  any  will  or 

codicil,  deed,  or  instrument  in  writing,  and  any  other  competent  Siy''b2^'^** 
person,  may  verify  and  prove  the  signing,  sealing,  publication,  or  ^y  declaration, 
delivery  of  any  such  will,  codicil,  deed,  or  instrument  in  writing  by  ^^*^'  ^°-  ®  *•  ® 
such  declaration  in  writing  made  as  aforesaid  before  such  justice, 
notary,  or  officer. 

28.  Whenever  any  declaration  is  made  and  subscribed  by  Fees. 
any  person  under  or  in  pursuance  of  any  of  the  provisions  of  this  ^^*^-  s.  lo. 
Part  of  this  Act,  every  such  fee  as  would  have  been  due  and  pay- 
able on  the  taking  or  making  of  any  oath  or  affidavit,  shall  be  in 
like  manner  due  and  payable  upon  making  and  subscribing  such 
declaration. 

24.  In  all  cases  where  by  this  Part  of  this  Act,  or  under  Form  of  dedara- 
the  authority  thereof,  or  by  virtue  of  any  power  or  authority  E^^h^h  and 

,  ,  .  II.'  Ninth  Sched- 

hereby  given,  a  declaration —  uies. 

(a)  is  substituted  in  lieu  of  an  oath  or  affidavit ;  or  ^wi.  s.  ii. 

,,.,.,  ,        .       ,  ^  Vic;  No.  17 

(b)  IS  directed  or  authorised  to  be  made  and  subscribed,  al-»-  295. 

though  not  substituted  in  lieu  of  an  oath  or  affidavit, 

such  declaration,  unless  otherwise  directed  by  the  powers  hereby 
given,  shall  be  in  the  form,  or  to  the  effect  of  the  form,  in  either 
the  Eighth  or  the  Ninth  Schedule  to  this  Act. 
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25.  In  all  cases  where  by  this  Part  of  this  Act,  or  under 
the  authority  thereof,  or  by  virtue  of  any  power  or  authority 
hereby  given,  a  declaration — 

(a)  is  substituted  in  lieu  of  an  oath  or  affidavit ;  or 

(A)  is  directed  or  authorised  to  be  made  and  subscribed, 
although  not  substituted  in  lieu  of  an  oath  or  affidavit, 

any  person  who  wilfully  and  corruptly  makes  and  subscribes  any 
such  declaration,  knowing  the  same  to  be  untrue  in  any  material 
particular,  shall  be  guilty  of  a  misdemeanour. 


PART  V. 

Affidavits. 

jusUce*   em-  26.  Evcry  justice  of  the  peace  shall  have  power  to  take 

touSTaffiSavits.  ^^^  receive  affidavits  in  all  matters  pending  in  any  Court. 

87  Vic  No.  10,         To  enable  a  justice  of  the  peace  to  take  an  affidavit  for  tfce  in  the  Supreme  Courts 
••  the  matter  must  be  pending  in  that  G)urt.     On  an  application  for  a  mandamu. 

the  affidavits  on  which  the  rule  nisi  had  been  granted  had  been  sworn  before  a  J.P, 
On  the  objection  being  taken  it  was  urged  that  the  matter  was  pending  in  the  Small 
Debts  G)urt  when  the  affidavits  were  sworn ;  but  it  was  held  the  matter  must  be 
pending  in  the  Court  in  which  the  affidavit  is  to  be  used  :  Ex  parte  Leonard,  (1895) 
11  W.N.  165 ;  Ex  parte  Staunton,  (1898)  14  W.N.  126. 

In  Jones  v.  Jones,  (1898)  19  N.S.W.R.  43  ;  14  W.N.  207,  affidavits  to  found  a 
motion  for  attachment  for  contempt  were  sworn  before  a  J.P.,  the  suit  was  in  the 
Divorce  Jurisdiction,  but  it  was  held  that  the  application  was  outside  the  divorce 
suit  and  that  the  affidavits  were  wrongly  sworn  as  the  attachment  motion  was 
not  a  matter  pending  at  the  time  the  affidavits  were  sworn. 

Appointrnent  27.  (1)  The  Chief  Justice  of  the  Supreme  Court  may  by 

for*^affi^^S?"'  commission,  under  the  sezd  of  the  said  Court,  authorise  as  many 
Ibid.     '  persons  as  he  may  think  necessary  to  take  and  receive  affidavits 

concerning  any  matter  within  the  jurisdiction  of  any  Court. 

(2)  Every  such  commission  heretofore  issued  by  any 
Chief  Justice  and  now  in  force  shall  be  deemed  to  have  been 
issued  under  this  Act. 


Fees. 
Ibid.s 


Penalty  for 
swearing 
falsely  in 
affidavits. 

Ibid.  s.  1. 


28.  Every  person  authorised  to  act  under  any  such  com- 
mission shall  receive  such  fees  as  may  be  prescribed  by  rule  of 
the  Supreme  Court. 

29.  Every  person  wilfully  swearing  falsely  in  any  affidavit 
made  before  any  such  justice  of  the  peace  or  other  person  so 
authorised  to  take  affidavits,  shall  be  deemed  guilty  of  perjury 
and  shall  incur  and  be  liable  to  the  same  pains  and  penalties  as  if 
he  had  wilfully  sworn  falsely  in  open  Court  in  a  judicial  proceeding 
in  the  Supreme  Court. 
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SCHEDULES. 


FIRST  SCHEDULE. 


319 

Boh.  1. 

Section  2. 


Befereooe  to  Act, 


9Vic.  No.    9 


20Vic.No.    9 

120  Vic.  No.  31 

^  Vic.  No.    7 

^  Vic.  No.  18 


33  Vic.  No.  14 

36  Vic.  No.  31 

37  Vic.  No.  10 
40  Vic.  No.  8 

46  Vic.  No.  17 


Title  or  short  title. 


An  Act  for  the  more  effectual  abolition  of 
oaths  and  affirmations  taken  and  made  in 
various  departments  of  the  .Government 
of  New  South  Wales  and  to  substitute 
declarations  in  lieu  thereof,  and  for  the 
suppression  of  voluntary  and  extra- judicial 
oaths  and  affidavits. 

An  Act  to  simplify  the  oaths  of  qualification 
for  office. 

The  Common  Law  Procedure  Act  of  1857 

An  Act  for  the  further  amendment  of  the 
law  of  evidence. 

District    Courts    Act    of    1858  . . 


Promissory  Oaths  Act  

Promissory  Oaths  Declaratory  Act  of  1873  . 
Commissioners  for  Affidavits  Act  of  1874 
Evidence  Further  Amendment  Act  of  1876 

Criminal  Law  Amendment  Act  of  1883 


Extent  of  repeal. 


The  whole. 


The  whole. 

Section  10. 

The  unrepealed 
portion. 

So  much  of  sec- 
tion 48  as  relates 
to  section  10  of 
the  Common  Law 
Procedure  Act  of 
1857. 

The  whole. 

The  whole. 

The  whole 

The  unrepealed 
portion. 

Section  295,  from 
and  including  the 
words  ""And  every 
solemn  declara- 
tion *  to  the  end 
of  the  section ; 
sections  339  and 
343,  and  the 
Seventh  Schedule 


SECOND    SCHEDULE. 

Oath  of  allegiance. 


Sections  3,  4,  5 

38  Vic.  No.  14. 
s.  2. 


I,  ,  do  swear  that  I  will  be  faithful  and  bear  true  allegiance  to  Her 

Majesty  Queen  Victoria,  Her  Heirs  and  Successors  according  to  law. 

So  help  me  God. 


THIRD  SCHEDULE. 

Official  oath. 


Section  6. 

37  Vic.  No.  10, 


I,  ,  do  swear  that  I  will  well  and  truly  serve  Her  Majesty  Queen 

Victoria  in  the  office  of 

So  help  me  God. 


FOURTH   SCHEDULE. 

Judicial  oath. 

I,  ,  do  swear  that  I  will  well  and  truly  serve  our  Sovereign  Lady  Queen 

Victoria  in  the  office  of  ,  and  I  will  do  right  to  all  manner  of  people  after  the 

laws  and  usages  of  this  colony  without  fear  or  favour,  affection  or  ill-will. 

So  help  me  God. 


Section  5, 
Ibid.  s.  4. 
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Soh.  5.  FIFTH    SCHEDULE. 

^     .  Executive  Councillor's  oath. 

Section  6.  ... 

37  Vic.  No.  10  ^'  '  being  chosen  and  admitted  of  Her  Majesty's  Executive  Council  in 

s.  6.  '  *  New  South  Wales,  do  swear  that  I  will  to  the  best  of  my  judgment  at  all  times  when 
thereto  required  freely  give  my  counsel  and  advice  to  the  Governor  or  Officer  Ad- 
ministering the  Government  of  New  South  Wales  for  the  time  being  for  the  good 
management  of  the  public  affairs  of  New  South  Wales,  that  I  will  not  directly  or 
indirectly  reveal  such  matters  as  shall  be  debated  in  council  and  committed  to  my 
secrecy,  but  that  I  will  in  all  things  be  a  true  and  faithful  councillor. 

So  help  me  GoD. 


SccUoni3.  SIXTH  SCHEDULE, 

f  sJa!'  ^'''  ^'^'  Declaration. 

I  solemnly  declare  that  the  evidence  now  about  to  be  given  (or  the  statement 

now  about  to  be  made)  by  me  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 

truth. 


SecUon  13.  SEVENTH  SCHEDULE. 

20  Vic.  No.  31.  Affirmation, 

I,  ,  do  solemnly,  sincerely,  and  truly  affirm  and  declare,  &c. 


Sections  21,  24.  EIGHTH   SCHEDULE. 

S  Vic.  No.  9.  Declaration. 

Schedule. 

I,  ,  do  solemnly  and  sincerely  declare  that  ,  and  I  make  this  solemn 

declaration  conscientiously  believing  the  same  to  be  true,  and  by  virtue  of  the  pro- 
visions of  the  Oaths  Act,  1900. 


Sections  21,  24  NINTH    SCHEDULE. 

46  Vic.  No.  17,  Declaration. 

Schedule  7. 

1,  ,  of  (residence),  do  hereby  solemnly  declare  and  affirm  that  [the  facts  to 

be  stated  according  to  the  declarant's  knowledge^  belief,  or  information,  severally]*  And 
I  make  this  solemn  declaration,  as  to  the  matter  (or  matters)  aforesaid,  according  to  the 
law  in  this  behalf  made — and  subject  to  the  punishment  by  law  provided  for  any 
wilfully  false  statement  in  any  such  declaration. 
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1.1. 


PROHIBITION  AND 
MANDAMUS    ACT    1901. 


TABLE 

Showing  how  the  seotiont  of  Acta  conaolidftted  have  been  dealt  with* 


Seotioiuof 
Repealed  Acta. 


Section  of 
Consolidated  Act. 


6WiU.IV^o.8^.1,2 
9  Anne,  c.  20,  s.  1 


lWiU.IV,c.21,8. 1 
2 
3 

4 
5 
6 

l&2Wm.IV,c.58 

1-7 

8 


9-11 

12 

13 


4-7 

8-13 

14-16 

17 

18 


14 


Bemarka. 


Adopts  1  Wm.  IV,  c.  21  ;  1  and  2  WilL  IV, 
c.  58  ;  and  other  Acts. 

This  and  the  following  sections  of  this  Act 
are  applied  to  all  writs  of  mandamus  by 
IWifi.  IV,c.21,s.3. 


Part  only  of  section  applies  to  mandamus. 
Omitted.    See   Common   Law   Procedure 
Act,  1899,  s.  175. 


Repealing  section  only. 
Applying  certain  provisions  of  9  Anne, 
c.  20,  supra. 


Dealt  with  in  Interpleader  Act,  1901. 


ACT  No.  XLIV.,   1901. 

An  Act  to  consolidate  enactments  relating  to  proceed- 
ings in  Prohibition  and  on  Writs  of  Mandamus. 
[Assented  to,  7th  November,  1901.] 

BE  it  enacted  by  the  King's  Most   Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

PART  I. 
Preliminary. 
1.  This  Act  may  be  cited  as  the  "  Prohibition  and  Man-  Short  utie  ana 
damus  Act,  1901,"  and  is  divided  into  Parts,  as  follows  : — 
PART  I.— Preliminary— ss.   1-3. 
PART  II.— Prohibition— ss.   4-7. 
PART  III.— Mandamus— ss.  8-18. 

C.L.P.A.  21 


division. 
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8. 1»  2.  (1)  The  Act  mentioned  in  the  Schedule  to  this  Act  is, 
RepeaL  ^^  ^^^  extent  therein  expressed,  hereby  repealed. 
Schedule:  (2)  Nothing  herein  shall  be  deemed  to  affect  the  pro- 
Saving,  visions  of  the  Common  Law  Procedure  Act,  1899. 

intenkreution.  8,  In  this  Act,  unless  the  context  or  subject  matter  other- 

wise indicates  or  requires, — 

"  Q)urt "  means  the  Supreme  Court  of  New  South  Wales. 


,    ..    .  PART  II. 

Appuottjon 

for  writs  of  Prohibition. 

prohibition 

"ftajrbenijuie  i    It  shall  not  be  necessary  to  file  a  suggestion  on  any 

Sniy.     ^*       application  for  a  writ  of  prohibition,  but  such  application  may 
1  w.  IV.  c.  21,  be  made  on  affidavits  only. 

^orm^uiii  6.  (1)  If  the  party  applying  is  directed  to  declare  in  pro- 

dedara^OT.        hibition  before  writ  issued,  such  declaration  shall  be  expressed 
ihid.  to  be  on  behalf  of  such  party  only,  and  not  on  behalf  of  the  party 

and  of  His  Majesty. 

(2)  Such  declaration  shall  contain  and  set  forth  in  a 

concise  manner  so  much  only  of  the  proceeding  in  the  Court 

below  as  is  necessary  to  show  the  ground  of  the  application, 

without  alleging  the  delivery  of  a  writ  or  any  contempt,  and 

.  shedl  conclude  by  praying  that  a  writ  of  prohibition  may  issue. 

Defendant  inay  6.  To  such  declaration  the  party  defendant  may  demur 

pfwdL^  °^         ^^  plead  such  matters  by  way  of  traverse  or  otherwise  as  may 
jbid.  be  proper  to  show  that  the  writ  ought  not  to  issue,  and  conclude 

by  praying  that  such  writ  may  not  issue. 

Judgment.  7,  (J)  Judgment  shall  be  given  that  the  writ  of  prohibi- 

'*^-  tion  do  or  do  not  issue,  as  justice  may  require. 

^****"  (2)  The  party   in   whose   favour  judgment   is   given, 

^wd-  whether  on  nonsuit,  verdict,  demurrer,  or  otherwise,  shall  be 

entitled  to  the  costs  attending  the  application  and  subsequent 

proceedings,  and  have  judgment  to  recover  the  same. 
^"**«"-  (3)  If  a  verdict  is  given  for  the  party  plaintiff  in  such 

'*'•*'•  declaration  the  jury  may  assess  damages,  for  which  judgment 

shall  also  be  given,  but  such  assessment  shall  not  be  necessary 

to  entitle  the  plaintiff  to  costs. 


PART  III. 

Returns  to  be  _  _ 

made  to  the  MANDAMUS. 

o^Anne.  c.  20,  8.  Where  a  writ  of  mandamus  issues  out  of  the  Court,, 

s.  1.  every  person  by  law  required  to  make  a  return  to  such  writ  shall 

1  wm.iv.t.2i,  jnake  his   return  to  the  first  writ  of  mandamus.  I 

remri'^mwritl  9.  Where  a  writ  of  mandamus  issues  out  of  the  Court/. 

9  Anne.  c.  20,  and  a  retum  is  made  thereunto,  the  person  suing  or  prosecut-I 
I  wm.iv,c.2i,  ^^g  such  writ  may  plead  to  or  traverse  all   or  any  the  material i 
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iacts  contained  within  the  said  return,  to  which  the  person  8.  9. 
making  such  return  may  reply,  take  issue,  or  demur,  and  such 
further  proceedings  and  in  such  manner  shall  be  had  therein 
ior  the  determination  thereof  as  might  have  been  had  if  the 
person  suing  such  writ  had  brought  his  action  on  the  case  for 
a  false  return. 

10.  If  any  issue  is  joined  on  such  proceedings,  the  person  Venue. 
suing  such  writ  may  try  the  same  in  such  place  as  an  issue  joined  l^^^- ^^' ^' ^^* 
in  such  action  on  the  case  might  have  been  tried. 

11.  (1)  If  a  verdict  is  found  for  the  person  suing  such  dkrir*judr 
writ,  or  judgment  given  for  him  upon  a  demurrer,  or  by  nil  »""»*• 
didt,  or  for  want  of  a  replication  or  other  pleading —  ^''^• 

(a)  he  shall  recover  his  damages  and  costs  in  such  manner 
as  he  might  have  done  in  such  action  on  the  case  ;  and 

(b)  a  peremptory  writ  of  mandamus  shall  be  granted  with- 

out delay  for  him  as  might  have  been  if  such  return 
had  been  adjudged  insufficient. 

(2)  If  judgment  is  given  for  the  person  making  such 
return  to  the  writ,  he  shall  recover  his  costs  of  suit. 

Person  against 

12.  If  any  damages  are  recovered  by  virtue  of  this  Act  recovtrcd  not 
against  any  such  person  making  such  return,  he  shall  not  be  i?u!S».*°  ^^^^ 
liable  to  be  sued  in  any  other  action  or  suit  for  the  making  such  9  Anne,  c.  20, 

^^^"^-  lWiU.IV.c.21, 

s.  8. 

13.  The  Court  may  allow  the  person  to  whom  any  writ  ^^^  ^^^  ^^^^^ 

of  mandamus  is  directed,  or  the  person  suing  or  prosecuting  the  ing,  pleading, &c. 

5ame,  such  convenient  time  to   make  a  return,  plead,  reply,  J  ^'»«'  c-  20, 

rejoin,  or  demur,  as  to  the  Court  seems  just  and  reasonable.  1  wiii.  iv,  c.  21 

s.  3. 

14.  Whereas  writs  of  mandamus  are  sometimes  issued  to  Persons  inter- 
officers  and  other  persons  commanding  them  to  admit  to  offices  ^{^"JJ^^^ 
or  do  or  perform  other   matters  in  respect  whereof  they  claim  no  show  ^ux. 
right  or  interest  or  their  functions  are  merely  ministerial,  and  md.  s.  s. 

it  may  be  proper  that  such  officers  or  persons  should  in  certain  J  %^^'^^'  '^' 
cases  be  protected  against  the  payment  of  damages  or  costs  to  ' 
which  they  may  otherwise  become  liable  : — 

(1)  The  Court  upon  application  for  any  writ  of  mandamus 
may  make  rules  and  orders  calling,  not  only  upon  the  person  to 
whom  such  writ  may  be  required  to  issue,  but  also  upon  any 
other  person  having  or  claiming  any  right  or  interest  in  or  to 
the  matter  of  such  writ  to  show  cause  against  the  issue  of  such 
writ  and  payment  of  costs  of  the  application. 

(2)  Upon  the  appearance  of  such  other  person,  in  compliance  i^^tS^^Sr**^ 
with  any  such  rule  or  order,  or  in  default  of  appearance  after  Act. 
service  thereof,  the  Court  may  exercise  all  such  powers  and  author-  '''^• 
ities,  and  make  all  such  rules  and  orders  applicable  to  the  case 

as  are  given  or  mentioned  by  or  in  the  Interpleader  Act,  1901. 

Return,  &c., 

16.  The  return  to  any  such  writ  shall  be  made,  and  the  ^^5*,^^ 

.  'f  1  r  1  pressed  to  be 

issues  in  fact  or  in  law  upon  any  traverse  thereof  or  demurrer  on  behalf  of 
shall  be  joined  by  and  in  the  name  of  the  person  to  whom  the  KtSStrd. 
writ  is  directed;  but  the  same  may,  if  the  Court  so  direct,  be  1  Win.iv,c.2i, 
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g.  IS.     .expressed  to  be  made  and  joined  on  the  behalf  of  such  other 
person  as  is  mentioned  in  such  rule  or  order. 


Proceedings  by 
and  against 
such  person: 


16.  In  that  case  such  other  person  may  frame  the  return 
and  conduct  the  subsequent  proceedings  at  his  own  expense,  and 
1  wm.  IV,  c.  21,  if  5^^y  judgment  is  given  for  or  against  the  party  suing  such 
writ,  such  judgment  shall  be  given  against  or  for  such  other 
person,  who  shedl  have  the  like  remedy  for  the  recovery  of  costs 
and  enforcing  the  judgment,  as  the  person  to  whom  the  writ  is 
directed  would  otherwise  have  had. 


Proceeding?^  ^  17,  If  the  return  to  any  such  writ  is,  in  pursuance  of  the 

death?  ^g^^  authority  given  by  this  Act,  expressed  to  be  made  on  behalf  of 
^i>S  of  ^^y  other  person  as  aforesaid,  the  further  proceedings  on  such 
po^  making  writ  shall  not  abate  or  be  discontinued  by  the  death,  or  resigna- 
"**""*  tion,  or  removal  from  office  of  the  person  having  made  jsuch 

return  ;  but  the  same  shall  be  continued  and  carried  on  in  the 
name  of  such  person,  and  if  a  peremptory  writ  is  awarded,  it 
may  be  directed  to  any  successor  in  office  or  right  to  such  person. 


return, 
Ibid.  s.  6. 


Costs  in  dis' 
tretion  of 
Court. 

Thid.  s.  6. 


18.  In  all  cases  of  application  for  any  writ  of  mandamus 
whatsoever,  the  costs  of  such  application,  whether  the  writ  is 
l^cuited  or  refused,  and  also  the  costs  of  the  writ,  if  the  same  is 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  Court ;  and 
the  Court  may  order  by  whom  and  to  whom  the  same  shall  be 
paid. 


SCHEDULR 


Referenoe  to  Act. 


Title  or  Short  Title. 


Extent  of  BepeaL 


6Wm.IV.Na.8 


An  Act  for  adopting  and  applying  certain  Acts 
of  Parliament  passed  in  the  eleventh  year  of 
the  reign  of  His  late  Majesty,  and  first  year  of 
the  reign  of  his  present  l^jesty,  and  in  the 
first  and  second  years  of  the  reign  of  His 
present  Majesty  respectively  in  the  adminis- 
tration of  justice  in  New  South  Wales  in  like 
manner  as  other  laws  of  England  are  applied 
therein. 


The  whole,  ih  to 
far  as  it  applies  to 
the  Acts  1  WiU. 
IVc.21,andl& 
2  WiU.  IV  c.  68. 
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Par.  1. 


PRIVY   COUNCIL 


APPEAL  TO  THE  PRIVY  COUNCIL 

[The  enactments  and  rules  relating  solely  to  the  constitution  of,  and  the  proce- 
dure before,  the  Judicial  Committee  Imve  not  been  inserted.  They  will  be  found 
printed  in  full  in  Oliver's  Statutes,  pp.  1828,  et  seq.] 

By  the  English  Act  9  Geo.  IV,  c.  83,  s.  16,  it  was  enacted  as  follows  :— 
•  ••••• 

15.  And  be  it  further  enacted  That  it  shall  and  may  be  lawful  for  His  Majesty  Appeal  to  His 
by  the  said  Charters  or  Letters  Patent  respectively  or  by  any  Order  or  Orders  of  His  M*}?^  . 
Majesty  in  Council  to  aDow  any  person  or  persons  feeling  aggrieved  by  any  judgment  "*  Counal. 
decree  order  of  sentence  of  the  said  Supreme  Courts  respectively  to  appeal  therefrom 
to  His  Majesty  in  Council  in  such  manner  within  su^  time  and  under  and  subject 
to  such  rules  regulations  and  limitations  as  His.  Majesty  by  any  such   Charters   or 
Letters  Patent  or  Order  or  Orders  in  Council  respectively  shall  appoint  and  prescribe. 

Under  an  earlier  Act  (4  Geo.  IV,  c.  96)  there  was  an  appeal  in  the  first  instance 
irom  the  Supreme  Court  to  the  Court  of  Appeals  constituted  by  the  Governor  assisted 
by  the  Chief  Justice.  From  this  Court  an  appeal  lay  to  His  Majesty,  under  the  pro- 
visions cf  the  Charter  of  Ju^e.  By  the  repeal  of  the  Act  4  Geo.  IV,  the  Court  of 
Appeals  was  abolished  and  the  provisions  of  the  Charter  of  Justice  providing  for 
appeal  from  this  Court  to  the  Privy  Council  became  nugatory  ;  and  for  a  time,  appar- 
ently there  was  no  right  of  appeal  to  the  Privy  Council,  though  no  doubt  leave  might 
have  been  obtained  from  the  Privy  Council  to  appeal. 

Provision  for  appeal  under  this  Act  (9  Geo.  TV.,  c.  83)  was  ultimately  made 
by  order  in  Council,  as  follows : — 

ORDER  IN  COUNCIL  (13th  November,  1850).* 

Whereas,  &c.  [recites  amongst  other  things  the  authority  to  establish  the  Supreme 
Court  of  New  South  Wales  undo:  the  Act  4  Geo.  IV,  c.  96 ;  the  establishment  of  the 
Court  under  the  Charter  of  Justice ;  and  the  confirmation  of  the  Charter  under  the 
Act  9  Geo.  IV,  c.  83]  And  Whereas,  &c.  [recites  s.  15  of  the  Act  9  Geo.  IV,  c.  83 
supra]  And  Whereas  no  such  Charters,  or  Letters  Patent,  or  Orders  in  Council 
have  hitherto  issued  under  the  authority  of  the  said  last  mentioned  Act ;  and 
Whereas  it  is  expedient  that  provision  should  be  made  to  enable  parties  to  appeal 
Irom  the  decisions  of  the  said  Supreme  Court  to  Her  Majesty  in  Council.] 

1.  It  is  hereby  ordered  by  the  Queen's  Most  Excellent  ^ppjjJ 
Majesty,  by  and  with  the  advice  of  her  Privy  Council,  that  any 
person  or  persons  may  appeal  to  Us,  Our  Heirs  and  Successors, 
in  our  or  their  Privy  Council,  from  any  final  judgment,  decree, 
order,  or  sentence  of  the  Supreme  Court  of  New  South  Wales,  in 
such  manner,  within  such  time,  and  under  and  subject  to  such 
rules,  regulations,  and  limitations,  as  are  hereinafter  mentioned  ; 
that  is  to  say  : — 

Final  Jad^ment. — An  order  discharging  a  rule  nisi  for  a  new  trial  is  final : 
Howard  Smith  v.  A.S.N.  Co.,  (1885)  2  W.N.  12.  An  order  making  such  a  rule 
absolute  is  interlocutory  ;  see  notes  to  par.  6  {post) ;  though  an  order  granting  a  new 
trial  may  be  substantially  final :  Simpson  v.  Bank  of  N.Z.,  (1899)  15  W.N.  170 ; 
Venham  v.  Foley,  (1899)  15  W.N.  232,  reversing  ibid,  170.    Where  a  new  trial  is 


*  From  Gazette  of  24  June,  1851.    The  division  into  paragraphs  and  the  side 
notes  are  adopted  from  Stephen's  Practice,  ed.  1856. 
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Privy  Coimoi]. 

PftP*  1  granted  on  one  only  of  several  grounds,  no  appeal  lies  under  this  par.  against  the  re- 
fusal to  grantit  on  the  other  grounds,  such  an  order  not  being  final :  Smith  v.  Neild^ 
(1889)  6  W.N.  71  ;  see  Brown  v.  Cititens'  Life  Co.,  (No.  3),  (1902)  19  W.N.  134, 227. 

Question  cf  Costs. — As  a  general  rule  no  appeal  lies  on  a  question  of  costs  alone.. 
But  where  the  plaintiff  in  a  slander  action'  had  recovered  a  farthing  damages,  and 
the  Prothonotary  having  refused  to  tax  the  costs  on  the  ground  that  by  the  Act  21 
Jac.  1,  c.  16,  8.  6,  plaintiff  was  entitled  to  no  more  costs  than  damages,  the  Court 
had  ordered  him  to  tax  the  costs,  holding  that  the  section  referred  to  was  repealed  by 
the  Defamation  Act ;  the  defendant  was  granted  leave  to  appeal  as  the  interpretation 
of  an  Act  of  Parliament  was  involved  :  Davies  v.  Harris,  (1884)  5  N.S.W.R.  55. 

An  appeal  was  refused  when  the  question  related  merely  to  the  practice  to  be- 
foUowed  on  taxation  :  Re  Macnamara*s  Costs,  (1884)  5  N.S.W.R.  434 ;  1  W.N.  33. 
But  where  a  review  of  taxation  had  been  ordered  (very  large  sums,  apparently  con- 
siderably over  £500,  being  involved)  leave  to  appeal  was  granted  :  O'Rourke  v.  Com- 
missioner for  Railways,  (1894)  11  W.N.  59. 

Of  the  BapFeme  Court.— A  decree  of  the  Chief  Judge  in  Equity  is  a  decree  of 
the  Court  and  an  appeal  lies  to  the  Privy  Council  directly  from  such  decree  ;  (and 
leave  may  be  given  by  the  Chief  Judge) :  Dean  v.  Dawson,  (1888)  9  N.S.W.R.  Eq.. 
27  ;  4  W.N.  134 ;  A.-G.  v.  Municipal  CouncU  of  Sydney,  (1892)  13  N.S.W.R.  Eq. 
151  ;  9  W.N.  95. 

The  right  of  appeal  conferred  by  the  Imperial  Act  and  these  orders  cannot  be- 
taken away  by  a  colonial  statute  :  Re  Barbour,  (1891)  12  N.S.W.R.  90  ;  8  W.N.  7. 

Application  was  made  to  a  Judge  under  s.  97  of  the  Real  Property  Act  to  order 
the  removal  of  a  caveat,  and  wa^  refused  ;  the  applicant  then  made  the  order  of  the- 
Judge  a  Rule  ol  Court  and  applied  for  an  order  granting  leave  to  appeal  to  the  Privy- 
Council  from  the  Rule  of  Court ;  held  that  leave  could  not  be  granted  ;  the  only  sub- 
stantial order  against  which  appeal  was  desired  was  that  of  the  Judge  ;  and  there  is- 
no  power  to  give  leave  to  appeal  against  the  order  of  a  Judge  :  Re  Paul,  (No.  2),  (1902) 
19  W.N.  115. 

Where  on  a  liquidator's  application  to  the  Equity  Court  for  advice  under  s.  189' 
of  the  Companies  Act,  1874,  two  classes  of  creditors  had  appeared  and  argued  their 
rights,  leave  was  given  to  the  unsuccessful  class  to  appeal  to  the  Privy  Council :  Re- 
Anglo- Australian  Investment  Co.,  (1893)  3  B.C.  108. 

iSSUt^and**  ^*  ^^  *^^^^  ^^y  ^^^^  judgment,  decree,  order,  or  sentence, 

time.  shall  be  given  or  pronounced,  for  or  in  respect  of  any  sum  or 

matter  at  issue  above  the  amount  or  value  of  £500  sterling, — 
or  in  case  such  judgment,  decree,  order  or  sentence,  shall 
involve  directly  or  indirectly  any  claim,  demand,  or  question,  to- 
or  respecting  property  or  any  civil  right,  amounting  to  or  of  the 
value  of  £500  sterling, — the  person  or  persons  feeling  aggrieved 
by  any  such  judgment,  decree,  order,  or  sentence,  may,  within 
fourteen  days  next  after  the  same  shall  have  been  pronounced, 
made,  or  given,  apply  to  the  said  Court  by  Petition,  for  leave  to- 
appeal  therefrom  to  Us,  Our  Heirs  and  Successors,  in  our  or 
their  Privy  Council. 

Bum  OP  matter  at  iMae  above  £800.  —The  sum  or  matter  at  issue  has  been  held 
to  be  above  the  amount  or  value  of  £500  in  the  following  cases  : — 

Where  on  verdict  for  over  £500  a  new  trial  was  refused  on  plaintifT  consenting 
to  reduce  the  verdict  to  £64,  which  plaintiff  did  accordingly  ;  held,  nevertheless,  that 
leave  to  appeal  should  be  granted,  the  amount  in  issue  when  judgment  was  delivered 
being  above  £500 :  Mackenzie  v.  Williams,  (1872)  11  S.C.R.  193. 

Where  judgment  was  signed  for  £500  and  interest :  Owston  v.  Bank  of  Neur 
South  Wales,  (1877)  Knox  90  ;  Proudfoot  v.  Proctor,  (1887)  8  N.S.W.R.  468  ;  4  W.N. 
123. 

Also  where  verdict  with  interest  to  date  of  petition  exceeded  £500,  though  judg- 
ment had  been  signed  for  less  than  £500  :  Graham  v.  Proudfoot,  (1894)  15  ^f.S.W.R. 
452.  Where  juc^ment  was  on  the  interpretation  of  a  will  involving  to  the  partv' 
appellant  more  tluin  £500  :  Ex  parte  Commissioners  for  Railways,  In  re  Sarah  Wil' 
liams,  (1899)  20  N.S.W.R.  Eq.  28 ;  15  W.N.  223.  Where  in  a  Ubel  action  £2000 
was  claimed  and  the  iury  found  a  verdict  for  the  defendant,  the  Court  ordered  a  new 
trial ;  on  petition  for  leave  to  appeal  to  the  Privy  Council  leave  was  granted,  the  Court 
holding  that  more  than  £500  was  involved  :  Christie  v.  Robertson,  (1889)  6  W.N.  98^ 
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Where  probate  of  a  will  had  been  refused  the  plaintiff  (executrix  and  sole  legatee  PUT*  S» 
and  devisee  under  the  will)  applied  for  leave  to  appeal  to  the  Privy  G}uncil ;  the  affi- 
davits leaving  it  doubtful  whether  the  real  and  personal  estate  together  were  of  greater 
value  than  £500,  it  was  referred  to  the  Registrar  to  ascertain  the  value  and  on  his 
finding  that  the  value  was  more  than  £500  leave  was  granted  :  BuckUy  v.  Millar, 
(1860)  8  S.C.R.  Eq.  123. 

The  sum  or  matter  at  issue  has  been  held  not  to  be  above  the  amount  or  value 
of  £500 : — Where  the  plaintiff  obtained  a  verdict  for  a  farthing  in  an  action  claim- 
ing £10,000  though  by  the  order  sought  to  be  appealed  against  a  new  trial  was 
granted  on  the  ground  that  the  damages  were  insufficient :  Jones  v.  Municipal 
Council  of  Sydney,  (1880)  1  N.S.W.R.  320;  sed,  v.  Christie  v.  Robertson,  supra. 
When  the  ri|;ht  to  inter  in  a  cemetery  was  in  question,  and  the  value  of  the  appel- 
lant's land  m  the  cemetery  was  only  £111,  though  he  himself  set  a  far  higher 
vahic  on  his  rights :  Naylor  v.  Slattery,  (1886)  2  W.N.  55. 

Where  the  appellant's  affidavit  contained  a  bald  statement  that  the  value  of 
the  matter  at  issue  exceeded  £500,  and  the  respondent  filed  affidavits  to  prove  that 
the  value  was  much  less,  the  appellant  was  not  allowed  to  file  affidavits  in  reply : 
Hunt  V.  Archer,  (1889)  6  W.N.  68. 

Plaintiff  having  obtained  judgment  on  demurrer  to  a  declaration  claiming  £2000 
was  allowed  to  amend  by  reducing  the  claim  to  £450,  and  so  defeat  defendant's  right 
ta  appeal :  Dowling  v.  Jones,  (1881)  2  N.S.W.R.  54 ;  T.T.R.  8.  But  the  Court  is 
not  disposed  to  extend  this  principle.  Where  defendant  applied  for  leave  to  appeal 
against  an  order  setting  aside  a  verdict  for  defendant  in  an  action  claiming  £1000, 
plaintiff  was  not  allowed  to  reduce  the  claim  :  Ddamount  v.  Australian  Kerosene 
Co.,  (1884)  1  W.N.  29. 

£S00  Indirectly  liiTolTed  —In  the  following  cases  it  has  been  held  that  claims 
of  the  value  of  £500  were  indirectly  involved  : — Where,  though  the  decision  in  terms 
related  only  to  the  costs  of  an  award,  it  was  sworn  that  the  matter  involved  the  right 
to  the  lease  of  a  station  worth  more  than  £500 :  Tyson  v.  McEvoy,  (1864)  3  S.C.R. 
365.  Where  the  decision  in  an  action  to  recover  duty  amounting  to  £79  involved 
the  obligation  on  the  part  of  the  plaintiff  to  pay  duty  on  other  importations  amount- 
ing to  over  £800  :  Peacock  v.  PoweU,  (1886)  2  W.N.  108.  Where,  though  a  verdict 
was  returned  for  40/-  only,  the  action  involved  the  right  to  the  exclusive  occupation 
of  a  theatre  box,  and  this  right  was  sworn  to  be  of  the  value  of  £500  :  Want  v.  Moss, 
(1889)  5  W.N.  153.  See  also  A.-G.  v.  Municipal  Council  of  Sydney,  (1892)  13  N.S.W.R. 
Eq.  151  ;  9  W.N.  95 ;  where  it  was  also  held  that  the  Crown  coming  into  Court  is 
bound  by  the  Orders  in  Coimcil. 

£500  not  inix)lved, — But  where  a  municipality  had  sued  for  £18  due  as  rates 
but  had  failed  on  the  defence  that  the  municipality  was  not  duly  incorporated,  and 
there  were  rates  in  arrear  amounting  to  £600,  the  Court  here  held  that  a  civil  right 
to  above  the  amount  of  £500  was  involved,  the  interest  of  the  party  appellant  being 
the  matter  to  be  considered  and  granted  leave  to  appeal :  Municipal  District  of  Gun- 
dagai  V.  Norton,  (1894)  15  N.S.W.R.  459 ;  11  W.N.  91  ;  but  the  Privy  Council  re 
scinded  the  leave  :  19  N.S.W.R.  395,  in  nota.  And  where  an  official  liquidator  had 
failed  to  fix  an  allegfed  contributory  on  the  list  for  a  liability  of  £300  on  grounds  which 
affected  the  liability  of  other  contributories,  in  sums  on  the  whole  exceeding  £500, 
leave  to  appeal  was  refused  :  In  re  Benang  G.M.  Co.,  Ltd.,  (1894)  4  B.C.  47.  And 
so  in  Wavertree  Sailing  Ship  Co.  v.  Lave,  (1895)  12  W.N.  62  ;  following  Morse's  case 
in  which  the  sum  claimed  was  only  £3()0,  though  the  action  was  carried  on  at  the 
expense  of  a  fund  contributed  by  the  plaintiffs  in  several  actions  against  the  same 
defendants,  arising  out  of  the  same  subject-matter,  in  which  the  aggregate  amount 
daimed  exceeded  £500 ;  Morse  v.  A.S.N.  Co.,  (1870)  9  S.C.R.  81.  In  this  case  it 
was  held  that  though  the  application  was  refused  for  want  of  jurisdiction,  the  Court 
had  power  to  grant  costs  against  the  applicant. 

And  leave  was  refused  where  the  amount  involved  was  £250,  the  income  tax 
for  one  year,  although  similar  taxes  for  other  years  due  by  the  same  person  were 
governed  by  the  decision  and  came  to  over  £500 :  In  re  Tindall,  (1898)  14  W.N. 
134;  loUowed  in  Borough  of  Randwicky.Dangar,  (1898)  19  N.S.W.R.  395  ;  16 
W.N.  104  ;  reversing  Cohen,  J.,  15  W.N.  56. 

In  a  suit  for  redemption  of  mortgaged  property  worth  BllfiOO,  the  only  ques* 
tion  was  the  liability  for  £80  interest ;  leave  was  refused  :  Cape  v.  Trustees  of  the 
Savings  Bank,  (1893)  10  W.N.  68. 

CItU  right. — A  decree  nisi  for  a  divorce  is  a  decree  involving  a  civil  right  against 
which  an  appeal  will  lie :  Sims  v.  Sims,  (1878)  1  S.C.R.  N.S.  Div.  5 ;  see  Munici- 
poidty  of  Gundagai  v.  Norton,  supra.    But  in  Chard  v.  Harrison,  (1903)  20  W.N. 
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Pl^^  J^  10,  the  Court  refused  to  grant  leave  to  appeal  against  an  order  of  the  Full  Court, 
reversing  a  decree  of  nullity  of  marriage,  not  being  satisfied  that  there  was  a  civil 
right  of  over  the  value  of  £500  in  dispute. 

Person  fSeeling  a^^eTed.— An  injunction  obtained  by  the  plaintiff  in  a  suit 
was  set  aside  on  the  ground  that  plaintiff's  solicitors  had  acted  without  authority 
and  the  solicitors  were  ordered  to  pay  the  costs.  An  application  by  the  solicitors 
in  the  name  of  the  plaintiffs  for  leave  to  appeal  against  this  decision  was  refused : 
Hawkins  HiU  G,M,  Co,  v.  Briscoe,  (1888)  4  W.N.  132. 

Within  fourteen  days. — The  Court  has  no  jurisdiction  to  grrant  leave  to  appeal 
if  the  petition  be  filed  after  the  expiration  of  fourteen  days  :  Fisher  v.  Thornton , 
(1863)  2  S.C.R.  161.  Sundays  and  holidays  are  to  be  counted  in  reckoning  the  four- 
teen days  :  Perpetual  Trustee  Co.  v.  a*Beckett,  (1900)  17  W.N.  69.  But  it  is  sufficient 
if  the  petition  be  filed  within  time  though  the  application  to  the  Court  be  not  made 
till  afterwards  :  Barclay  v.  Bank  of  N.S.W.,  (1879)  2  S.C.R.  N.S.  66,  foUowing  Wal- 
lack  V.  Lloyd,  (1861)  ibid,  in  nota. 

Apply  to  the  Court  by  petition.— The  petition  is  to  the  Court ;  but  out  of  term 
the  order  may  be  made  by  a  Judge  under  the  powers  conferred  by  the  Supreme  Court 
and  Circuit  Courts  Act,  1900,  s.  20,  and  the  order  must  be  confirmed  :  Wallack  v. 
Uoyd,  (1861)  2  S.C.R.  N.S.  66  (in  nota) ;  Want  v.  Bennett,  (1879)  2  S.C.R.  N.S.  311. 

The  proper  method  of  appealing  from  an  order  of  a  Judge  granting  or  refusing 
leave  is  by  opposing  the  confirmation  when  the  Court  may  set  aside  the  order  grant- 
ing leave :  Borough  of  Randwick  v.  Dangar,  19  N.S.W.R.  395,  supra ;  or  refuse  to 
confirm  the  order  refusing  leave  and  grant  leave  themselves :  Ex  parte  Commis- 
sioners for  Railxvays,  In  re  Sarah  Williams,  (1899)  20  N.S.W.R.  Eq.  28  ;  15  W.N. 
223  ;  Denham  v.  Foley,  (1899)  15  W.N.  232. 

In  Equity  matters  the  Chief  Judge  has  jurisdiction  to  grant  leave  to  appeal  : 
A.-G.  V.  Municipal  CouncU  of  S^^nev,  (1892)  13  N.S.W.R.  Eq.  151  ;  9  W.N.  95 ; 
Dean  v.  Dawson,  (1888)  9  N.S.W.R.  Eq.  27  ;  4  W.N.  134  ;  semble,  under  the  powers 
conferred  by  the  Equity  Act  and  without  any  necessitv  to  have  his  order  confirmed  ; 
and  see  Re  Underwood  Estate  Acts,  (1888)  5  W.N.  44. 

By  R.  210  the  Court  dealing  with  petitions  to  appeal  to  the  Privy  Council  may 
be  composed  of  two  Judges  sitting  as  in  Banco,  either  in  or  out  of  term. 

The  petition. — The  petition  will  of  course  be  entitled  in  the  Supr^jne  Court ; 
it  should  state  shortly  the  material  steps  in  the  cause  leading  up  to  and  including 
the  order  appealed  from  ;  and  that  the  sum  or  matter  at  issue  is  above  the  amount 
or  value  of  £500,  or  that  the  judgment  involves  directly  or  indirectly  a  claim,  demand 
or  question  to  or  respecting  property  or  any  civil  right  amounting  to  or  of  the  value 
of  £500,  as  the  case  may  be.  It  may  be  signed  by  the  attorney  (or  the  town  agent 
of  a  country  attorney  :  Mate  v.  Nugent,  (1868)  7  S.C.R.  342). 

The  motion  must  be  made  on  affidavit,  shortly  verifying  the  petition.  But  if  there 
is  likelv  to  be  any  question  as  to  value,  full  affidavits  on  this  point  should  be  filed  : 
see  Hunt  v.  Archer,  (1889)  6  W.N.  68  (supra). 

Staying  8.  And  in  case  such  leave  to  appeal  shall  be  prayed  by  the 

execution.  party  or  parties  who  is  or  are  directed  to  pay  any  such  sum  of 
money  or  perform  any  duty,  the  said  Court  shall  and  is  hereby 
empowered,  either  to  direct  that  the  judgment,  decree,  order,  or 
sentence  appealed  from  shall  be  carried  into  execution,  or  that 
the  execution  thereof  shall  be  suspended,  pending  the  said  appeal, 
as  to  the  said  Court  may  appear  to  be  most  consistent  with  real 
and  substantial  justice  (b)  ; 

The  Court  may  consist  of  two  Judges  :  R.  210  {post). 

As  a  general  rule  the  Court  will  not  suspend  execution  pending  appeal ;  Cam- 
eron V.  Hay,  (1862)  1  S.C.R.  7  ;  even  where  the  Court  is  equally  divided  in  opinion 
on  the  decision  appealed  from  :  Byrnes  v.  Williams,  (1862)  1  S.C.R.  9. 

On  appeal  from  an  order  granting  a  new  trial,  the  Court  stayed  all  proceedings 
under  the  order  for  twelve  months  :  Campbell  v.  Commercial  Banfe,!(  1877)  Knox  at  p. 
254.  In  another  case  the  new  trial  was  ordered  to  proceed,  the  plaintiff,  if  success- 
ful, to  pay  verdict  and  costs  into  Court  to  abide  the  result  of  the  appeal :  McPher- 
son  V.  Borough  of  Bathurst,  (1877)  Knox  370.  The  Judge  at  Nisi  Prius  refused 
to  stay  the  new  trial  pending  appeal,  though  suggesting  that  the  Court  might  stay 
execution  :  Simpson  v.  Bank  of  N.Z.,  (1899)  15  W.N.  170  ;  see  also  Denham  v.  FUey, 
(1899)  15  W.N.  170.     The  Court  refused  to  stay  proceedings  on  a  judgment  in  eject- 
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foent  pending  an  appeal,  but  suspended  the  issue  of  the  habere  for  six  months  :  Laing  9mm  3^ 
Y.  Bain,  (1877)  Knox  284.  The  Court  refused  to  make  any  order  for  suspending 
or  carrying  into  execution  a  decree  nisi  for  divorce  pending  an  appeal :  Sims  v.  Sims, 
(1878)  1  S.C.R.  N.S.  Div.  5.  An  order  of  a  single  Judge  staying  new  trial  proceed- 
ings pending  an  appeal  was  reversed  by  the  G>urt :  Want  v.  Bennett,  (1870)  2  S.C.R. 
NiS.  311,  on  the  motion  to  confirm  the  order. 

An  order  restraining  the  Registrar-General  from  issuing  a  certificate  of  title 
to  the  defendant  in  ejectment  having  been  set  aside,  the  defendant  gave  plaintiff 
notice  to  proceed  to  trial.  An  application  by  plaintiff  to  have  the  action  stayed 
pending  appeal  was  reused  :  NichUls  v.  Lee,  (1^90)  7  W.N.  22 ;  and  see  a  consent 
order  :  SoUing  v.  Broughton,  (1891)  8  W.N.  46. 

Where  an  injunction  had  been  granted  at  the  suit  of  the  Attorney-General, 
restraining  the  defendants  from  making  a  charge  for  entrance  on  certain  lands,  the 
defendants  in  obtaining  leave  to  appeal  to  the  Privy  G}uncil  asked  to  have  the  decree 
suspended  pending  appeal  Owen,  J.,  refused  to  make  any  order,  holding  that  this 
par.  and  the  next  must  be  read  together,  and  that  the  only  cases  in  which  the  G>urt 
would  make  an  order  were  *  where  a  party  is  directed  to  pay  a  sum  of  money  '  or 
*  to  perform  a  duty,'  and  that  this  case  did  not  fall  under  either  of  these  heads  :  A.-G. 
V.  Municipal  CouncU  of  Sydney,  (1892)  13  N.S.W.R.  Eq.  151  ;  9  W.N.  95. 

The  party  successful  here  is  not  bound  to  prosecute  his  rights  pending  appeal : 
McMahon  v.  Brewer,  (1897)  14  W.N.  73. 

The  G>urt  of  Equity  has  no  jurisdiction  to  grant  an  injunction  staying  proceed- 
ings pending  an  appeal,  unless  there  be  some  ground  of  equity  outside  of  or  contrary 
to  the  legal  rights  of  the  parties  :  Brown  v.  Patterson,  (1883)  4  N.S.W.R.  Eq.  lA.* 

i.  And  in  case  the  said  Court  shall  direct  such  judgment,  ^^^JJ^i^^ 
decree,  order,  or  sentence  to  be  carried  into  execution,  the  person 
or  persons  in  whose  favor  the  same  shall  be  given,  shall,  before 
the  execution  thereof,  enter  into  good  and  sufficient  security,  to 
be  approved  by  the  said  Court,  for  the  due  performance  of  such 
judgment  or  order,  as  We,  Our  Heirs  and  Successors,  shall  think 
fit  to  make  thereupon  ; 

Or,  in  case  the  said  Court  shall  direct  the  execution  of  any 
such  judgment,  decree,  order,  or  sentence  to  be  suspended, 
pending  the  appeal,  the  person  or  persons  against  whom  the 
same  shall  have  been  given,  shall  in  like  manner,  and  before  any 
order  for  the  suspension  of  any  such  execution  is  made,  enter 
into  good  and  sufficient  security  to  the  said  Court,  for  the  due 
performance  of  such  judgment  or  order,  as  We,  Our  Heirs  and 
Successors,  shall  think  fit  to  make  thereupon. 

See  preceding  paragraph.  Where  an  order  restraining  the  Registrar-General 
from  issuing  a  certificate  of  title  to  an  applicant  under  the  Real  Property  Act  was 
set  aside,  and  the  caveator  obtained  leave  to  appeal,  the  applicant  was  ordered  (Innes, 
J.,  diss.)  to  give  security  under  this  rule,  though  the  judgment  appealed  from  did 
not  direct  the  payment  of  a  sum  of  money  or  the  performance  of  any  duty  :  NichoUs 
V.  Lee,  (1890)  7  W.N.  22.  The  party  successful  here  is  not,  however,  bound  to 
prooecute  his  rights  pending  appeal :  McMahon  v.  Brewer,  (1897)  14  W.N.  73. 

Plaintiff  obtained  leave  to  appeal  against  an  order  granting  a  new  trial,  defendant 
to  be  at  libertv  to  proceed  on  the  order  upon  giving  securitv  under  this  rule.  Notice 
of  trial  given  by  defendant  before  the  security  was  entered  mto  was  set  aside  :  Ellis  v. 
South  British  Insurance  Co,  (1891)  8  W.N.  22. 

The  prothonotary  is  not  bound  to  direct  the  sureties  to  attend  to  be  cross-exam- 
ined upon  their  affidavits  of  justification  :  Hunger  ford  v.  Davenport,  (1880)  1  N.S.W.R. 
105. 

In  Simpson  v.  Bank  of  New  Zealand,  (1899)  15  W.N.  170.  where  defendant 
applied  for  leave  to  appeal  against  an  order  of  the  Court  granting  a  new  trial 
leave  was  given  to  appod,  and  plaintiff  was  ordered  to  give  security  in  the  event  oi 
his  proceemng  to  recover  the  costs  of  the  new  trial  motion  ;  but  plaintiff  was  allowed 
to  go  on  with  the  new  triaL 

*  The  paging  of  this  volume  is  wrong,  the  numbering  1-11  appearing  twice  over. 
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Pm^  f^  Plaintiff's  suit  was  to  establish  a  lien  on  a  certain  fund  ;  the  suit  was  dismissed. ' 

Plaintiff  obtained  leave  to  appeal  to  the  Privy  G)uncil,  and  asked  that  an  order  be 
made  that  defendants  should  give  security  not  to  disp>ose  of  the  fund  pending  appeal  ; 
the  Court  doubted  their  power  to  make  such  order,  but  held  that  it  was  not  a  case 
for  exercising  such  power  ;  Dean  v.  Byrnes,  (1862)  2  S.C.R.  Eq.  16, 

Security  for  5,  And  in  all  cases  We  will  and  require  that  security  shall 

costs,  flCC.  li««i  'It  1  •     r 

also  be  given  by  the  party  or  parties  appellant,  to  the  satisfac- 
tion of  the  said  Court,  for  the  prosecution  of  the  appeal,  and  for 
the  payment  of  all  such  costs  as  may  be  awarded  by  Us,  Our 
Heirs  and  Successors,  or  by  the  Judicial  Committee  of  Our  Privy 
Council,  to  the  party  respondent : 

And,  if  such  last-mentioned  security  shall  be  entered  into 
within  three  months  from  the  date  of  such  Petition  for  leave  to 
s^peal,  then,  and  not  otherwise,  the  said  Court  shall  allow  the 
appeal ;  and  the  party  or  parties  appellant  shall  be  at  liberty  to 
prefer  and  prosecute  his,  her,  or  their  appeal  to  Us,  Our  Heirs 
and  Successors,  in  Our  or  Their  Privy  Council,  in  such  manner, 
and  under  such  rules,  as  are  or  may  be  observed  in  appeals  made 
to  Us  from  Our  Plantations  or  Colonies. 

The  Court  has  no  power  to  grant  a  pauper  leave  to  appeal  without  giving  security  ;, 
if  it  is  a  case  for  appeal  the  order  will  be  made  on  the  usual  terms  :  Ex  parte  Com- 
missioners  for  Railways,  (1899)  20  N.S.W.R.  Eq.  28  ;  15  W.N.  223  ;  see  Comher  v^ 
^^^gi  siiid  Hendy  v.  Jenkins,  post,  par.  1,  in  notes.  Under  the  old  practice,  although 
security  was  given  within  the  three  months  under  this  order,  yet  the  party  appel- 
lant sometimes  delayed  proceeding  further  with  the  appeal ;  and  there  was  no  means 
of  compelling  him  to  do  so :  Godfrey  v.  PooU,  (1885)  6  N.S.W.R.  39 ;  1  W.N.  105. 
The  Court  accordingly,  in  1892,  altered  the  practice  in  accordance  with  a  memor- 
andum, printed  8  W.N.  86,  and  now  substantially  embodied  in  RR.  211-213  {post). 
The  practice  under  these  Rules  is  that  on  the  petition  being  heard  the  Court 
makes  an  order  giving  conditional  leave  to  appeal,  fixing  the  amount  of  security  to 
be  given  for  the  costs  of  the  appeal ;  and  also  directing  a  sum  of  money  to  be  lodged 
within  a  time  fixed  by  the  Court,  usually  a  fortnight  or  three  weeks  to  cover  the 
costs  of  preparation  of  the  transcript.     The  usual  order  is  in  the  following  form  : — 

[Title.] 
[Date.] 
Upon  reading  the  (petition)  and  (affidavit)  and  (notice  of  motion)  And 
upon  hearing  (Counsel)  It  is  ordered  that  the  said  appeal  be  and  the  same  is 
hereby  aUowed  And  that  the  (appellant)  do  give  security  to  the  satisfaction  of 
the  Prothonotary  of  this  Honourable  Court  in  the  sum  of  £200  for  the  due  prose- 
cution of  this  appeal  and  for  the  payment  of  such  costs  as  may  be  awarded  by 
His  Majesty  in  His  Majesty's  Privy  Council  to  the  abovenamed  (respondent) 
or  may  become  due  to  the  (respondent)  in  case  this  appeal  stand  dismissed  for 
want  of  prosecution  or  for  the  payment  of  the  (respondent's)  costs  in  case  the 
(appellant)  does  not  obtain  a  final  order  for  leave  to  appeal  [And  it  is  further 
ordered  that  pending  such  appeal  the  (respondent's)  right  to  carry  into  execution 
such  judgment  be  suspended]  or  [that  the  respondent  be  at  liberty  to  proceed  if 
any  special  order  be  made]  And  it  is  further  ordered  that  the  (appellant)  do  within' 
fourteen  days  lodge  with  the  Prothonotary  the  sum  of  £15  to  cover  the  costs 
of  preparation  of  the  transcript  record  and  that  the  (appellant)  do  within  three, 
months  from  the  date  of  the  said  petition  take  out  all  necessary  appointments 
to  settle  the  index  to  the  transcript  record  and  to  enable  the  Prothonotary  or  in 
his  absence  the  Chief  Clerk  to  certify  that  the  index  has  been  settled  and  that 
the  conditions  of  this  order  on  the  part  of  the  (appellant)  have  been  complied 
with  And  it  is  furtlier  ordered  that  the  costs  of  both  parties  of  and  occasioned' 
by  this  application  and  by  the  preparation  of  the  transcript  record  when  taixed 
by  the  proper  officer  of  this  Honorable  Court  be  stated  and  certified  on  the  trans- 
cript record  herein  and  forwarded  to  the  Registrar  of  His  Majesty's  Privy  Council 
and  that  such  costs  shall  abide  the  judgment  of  the  Privy  Council  or  the  result 
of  the  appeal  in  case  the  same  shall  be  dismissed  for  want  of  prosecution  or  in 
case  the  (appellant)  does  not  obtain  a  final  order  for  leave  to  appeaL 
If  the  terms  of  this  order  are  duly  complied  with  and  a  certificate  of  the  Prothono- 
tary obtained  the  final  order  will  be  '  that  the  said  appeal  be  and  the  same  is  hereby 


Digitized  by  VjOOQIC 


PrfYy  ConneiL  d»t 

aUcMired.*    Thk  may  be  obtained  ex  parte ;  and  the  order  may  be  obtained  from  the       Pa|%  |^ 
Court,  or  in  vacation  from  a  Judge. 

The  words  of  R.  213  are  peculiar ;  if  the  appellant  produces  the  reauired  certificate 
to  •  the  Court  or  in  vacation  to  a  Judge  *  then  *  the  Court  *  will  allow  the  appeal. 
It  is  to  be  observed  that  leave  to  appeal  under  the  Orders  in  Council  can  only  be  given 
by  the  Court  (or  by  a  Judge  acting  under  special  powers  as  the  Court).  It  would 
therefore  appear  that  if  a  Judge  gives  final  leave  to  appeal  in  accordance  with  this 
memorandum  it  will  be  under  the  power  conferred  by  the  Act  No.  35  of  1900,  s.  20 
(the  old  Act  4  Vic.  No.  22,  s.  27)  and  his  order  giving  final  leave  must  be  conftrmed 
under  that  section  :  Brown  v.  CittMens*  Life  Co.  (1903)  20  W.N.  16 ;  where  a  certi- 
ficate under  the  hand  of  the  Chief  Clerk  was  held  sufficient  under  the  memorandum 
referred  to  (supra) ;  but  wiU  not  be  so  under  the  Rule,  213  ;  but  see  R.  1  of  25th 
March,  1903  {fH>st), 

Where  security  had  not  been  given  within  three  months,  the  Court  on  motion 
discharged  the  leave  to  appeal :  Smith  v.  Smyth,  (1890)  7  W.N.  89  ;  see  /n  re  Knight, 
(1898)  14  W.N.  84  ;  though  in  Ex  farte  Commissioners  for  Railways,  (1899)  16 
W.N.  38,  the  Court  dismissed  a  similar  application  (to  discharge  the  leave)  on  the 
ground  that  the  terms  of  the  conditional  order  not  having  been  complied  with,  the 
order  lapsed.  The  Court  further  suggested  that  provision  for  such  case  should  be 
made  in  the  order  by  the  insertion  of  some  such  words  (as  to  costs)  as  *  to  abide  the 
result  in  case  the  appellant  does  not  obtain  a  final  order  for  leave  to  appeal.' 

Where  an  appeal,  not  having  been  prosecuted  within  six  months,  stood  dismissed 
without  further  order  under  Par.  V.  of  the  Orders  of  the  13th  June,  1853  (post), 
the  respondent  applied  here  for  the  costs  of  the  appeal ;  but  Owen,  Ch.  J.  in  Equity, 
refused  to  make  anv  order  holding  that  he  was  functus  officio,  the  order  granting 
leave  not  having  provided  for  such  a  case  :  Carter  v.  Milson,  (1893)  14  N.S.W.R.  £q. 
237  ;  9  W.N.  120,  following  In  re  Underwood's  WUl,  (1889)  10  N.S.W.R.  Eq.  227. 
But  on  application  to  the  Privy  CouncU,  the  Judicial  Committee  held  that  the  proper 
course  was  to  apply  here  to  amend  the  order  giving  leave  by  adding  the  words  or 
the  result  of  the  appeal  in  case  the  appeal  should  be  d^missed  for  want  of  prosecution,' 
and  on  subsequent  application  that  amendment  was  made  here  and  costs  ordered 
accordingly :  ibid,  14  N.S.W.R.  Eq.  237  ;  10  W.N.  9. 

See  form  of  order,  supra. 

In  Kiddle  v.  Minister  for  Lands,  (1900)  16  W.N.  155,  the  appellant  had  given 
a  bond  under  the  order,  but  desired  to  abandon  the  appeal.  The  Court  held  that 
they  had  no  power  to  rescind  their  order,  but  by  consent  ordered  the  bond  to  be 
given  up,  the  appellant  undertaking  to  pay  costs. 

A  wife  appealing  against  a  decree  nisi  for  divorce  will  not  be  required  to  give 
•ecurity  for  costs  :  Sims  v.  Sims,  (1878)  1  S.C.R.  N.S.  Div.  5. 

Where  the  respondent  died  pending  appeal,  but  the  Privy  Council  gave  judg- 
ment in  her  favor,  and  a  suggestion  of  the  death  was  afterwards  entered  here,  her 
representatives  were  held  entitled  to  sue  on  the  bond  to  recover  the  costs  ordered 
to  be  paid  by  the  Privy  Council :  Flood  v.  Egan,  (1899)  20  N.S.W.R.  333 ;  16  W.N. 
64.  But  where  a  defendant  died  and  no  suggestion  was  made  :  see  Purves  v.  Attorney- 
deneral,  (1862)  2  S.C.R.  Eq.  7. 

6.  And  further,  it  is  Our  will  and  pleasure,  that  it  shall  inteHocutory 
be  lawful  for  the  said  Supreme  Court,  at  its  discretion,  on  the  **"**"* 
Petition  of  any  party  who  considers  himself  aggrieved  by  any 
preliminary  or  interlocutory  judgment,  decree,  order,  or  sentence 
of  the  said  Supreme  Court,  to  grant  permission  to  such  party 
to  appeal  against  the  same  to  Us,  Our  Heirs  and  Successors,  in 
Our  or  Their  Privy  Council,  subject  to  the  same  rules,  regula- 
tions, and  limitations,  as  are  herein  expressed  respecting  appeals 
from  final  judgments,  decrees,  orders,  and  sentences. 

An  order  refusing  a  stay  of  proceedings  is  interlocutory  even  though  in  its  practi- 
cal effect  it  was  final :  Humpliery  v.  McMuUen,  (1868)  7  S.C.R.  129.  So  also  is  an  order 
granting  a  new  trial :  Parker  v.  Falkiner,  (1889)  10  N.S.W.R.  13  ;  1  W.N.  82  ;  Chris- 
He  V.  Robertson,  (1889)  6  W.N.  98  ;  Simpson  v.  Bank  of  N.Z.,  (1899)  16  W.N.  170. 
But  an  order  discharging  a  rule  nisi  for  new  trial  is  final.     (See  note  to  par.  1  (ante). 

Where  the  Court  had  refused  to  dissolve  an  injunction  granted  in  an  action 
of  trespass  although  this  was  merely  an  interlocutory  order  yet  as  the  matter  decided 
waa  reedly  the  whole  matter  in  dispute  the  Court  granted  leave  to  appeal :  ZoheL  v. 
Crmtdace,  (1897)  18  N.S.W.R.  412 ;  14  W.N.  74. 
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Pl^^  f^  The  whole  practice  on  appeal  from  an  interlocutory  order  is  the  6ame  as  on  appeal 

Crom  a  final  orJer  :  see  notes  to  preceding  paragraphs. 

7.  Provided  also  that  if  in  any  action,  suit,  or  other  pro- 
ceeding, it  shall  so  happen  that  no  final  judgment,  decree,  order, 
or  sentence  can  be  duly  given  in  consequence  of  a  disagreement 
of  opinion  between  the  Judges  of  the  said  Supreme  Court,  then, 
and  in  such  case,  the  final  judgment,  decree,  order,  or  sentence 
may  be  entered  pro  forma  on  the  petition  of  any  of  the  parties 
to  the  action,  suit,  or  other  proceedings,  according  to  the  opinion 
of  the  Chief  Justice,  or  in  his  absence,  of  the  senior  Puisne  Judge 
of  the  said  Supreme  Court : 

Provided  that  such  judgment,  decree,  order,  or  sentence 
shall  be  deemed  a  judgment,  decree,  order,  or  sentence  of  the 
Court,  for  the  purpose  of  an  appeal  against  the  same,  but  not 
for  any  other  purpose. 

Appeal  in  apedai  8.  And  We  do  hereby  further  reserve  to  Ourself,  Our 

^^"^  Heirs  and  Successors,  in  Our  or  Their  Privy  Council,  full  power 

and  authority,  upon  the  humble  petition  at  any  time  of  any 
person  or  persons  aggrieved  by  any  judgment  or  determination 
of  the  said  Court,  to  admit  his  or  their  appeal  therefrom,  upon 
such  terms,  and  upon  such  securities,  limitations,  restrictions, 
and  regulations,  as  We  or  They  shall  think  fit ;  and  to  reverse, 
correct,  or  vary  such  judgment  or  determination,  as  to  Us  or 
Them  shcill  seem  meet. 

When  a  pauper  litigant  had  been  granted  leave  to  appeal  here  but  on  the  usual 
terms  as  to  security,  he  obtained  special  leave  from  the  Privy  Council  to  appeal  in 
forma  pauperis  ;  apparently  abandoning  the  leave  obtained  here  :  Ex  parte  Commis- 
sioners for  Railways,  (1899)  16  W.N.  38.  But  a  pauper  applying  direct  to  the  Privy 
Council  for  leave  to  appeal,  it  was  refused,  the  Privy  Council  apparently  distinguish- 
ing between  leave  to  appeaJ  and  an  application  to  dispense  with  security  :  Cornher  v. 
Hogg,  (1900)  18  W.N.  117  ;  Hendy  v.  Jenkins,  (1901)  18  W.N.  166. 

Where  leave  to  appeal  has  been  granted  by  the  Privy  Council,  the  order  granting 
leave  must  be  filed  of  record  in  this  C^urt  before  the  officers  of  the  Court  can  transmit 
the  transcript,  &c. :  Perpetual  Trustee  Co.  v.  a'Beckett  (Bensusan's  Appeal),  (1901) 
18  W.N.  186. 

'  Although  in  every  case  the  subject  cannot  demand  an  appeal  as  a  matter  of 
right,  yet  the  Crown  may  in  every  case,  in  its  discretion,  on  petition  for  that  purpose, 
grant  one,  and  this  not  merely  where  it  has  ♦  ♦  •  made  no  provision  on  the 
subject,  but  where  it  has,  by  Charteif,  restricted  the  right  of  appeal  to  certain  cases 
only.  The  Charters  generally  reserve  this  power  in  express  terms.  But  it  is  con- 
ceived that  such  a  clause  is  for  abundant  caution  only,  and  unnecessary.' — Stephen's 
Practice,  ed.  1843-^,  p.  27. 

^SSna  and  '•  ^^^  ^^  ^^  ^^^  further  will  and  pleasure,  that  in  all 

Judges'  cases  of  appeal  allowed  by  the  said  Court,  or  by  Us,  Our  Heirs  or 

'**    '  Successors,  the  said  Court  shall  certify  and  transmit  to  Us,  Our 

Heirs  or  Successors,  in  Our  or  Their  Privy  Council,  a  true  and 
exact  copy  of  all  evidence,  proceedings,  judgments,  decrees,  and 
orders,  had  or  made  in  such  cases  appealed,  so  far  as  the  same 
have  relation  to  the  matters  of  appeal ;  such  copies  to  be  certified 
under  the  seal  of  the  said  Court ; 

And  that  the  said  Court  shall  also  certify  and  transmit  to  us, 
Our  Heirs  and  Successors,  in  Our  or  Their  Privy  Council,  a 
copy  of  the  reasons  given  by  the  Judges  of  such  Court,  or  by 
any  of  such  Judges,  for  or  against  the  judgment  or  determina- 
tion appealed  against,  where  such  reasons  shall  have  been  given 


reasons. 
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in  writing  ;  and,  where  such  reasons  shall  have  been  given  orally,     ftatf  9« 
then  a  statement  in  writing  of  the  reasons  given  by  the  Judges 
of  such  Court,  or  by  any  of  such  Judges,  for  or  against  the  judg- 
ment or  determination  appealed  against. 

See  par.  2  Orders  of  IStk  June  {post). 

Evidence  taken  on  commMsion^in  a  proceeding  connected  with  the  suit,  though 
not  referred  to  in  Court,  mav  be  mcluded  in  the  transcript :  Bucknell  v.  Vickery, 
(1884)  5  N.S.W.R.  Eq.  81 ;  1  W.N.  27. 

The  reasons  to  be  sent  are  the  reasons  for  the  decision  of  the  Court  appealed 
from.  Where  an  appeal  was  granted  from  a  judgment  of  the  Full  Court  reversing 
a  decree  of  the  Primary  Judge  in  Equity,  the  appellant  was  not  allowed  to  insert 
in  the  transcript  the  reasons  given  by  the  Primary  Judge  for  his  judgment :  Brmvn 
T.  Patterson,  (1883)  4  N.S.W.R.  Eq.  ]a  ;  BuckneU  v.  Vickerv,  (1884)  uhi  supra  ; 
Stockton  Coal  Co,  v.  FUtcher,  (1888)  5  W.N.  29. 

But  in  MeMahon  v.  Brtwer,  (1897)  14  W.N.  52,  Manning,  J.,  directed  the  judg- 
ment  of  the  Judge  of  first  instance  to  be  printed  with  the  transcript ;  and  said  that 
the  Privy  CouncU  had  directed  that  that  practice  should  be  adopted  in  future,  con- 
trary to  BuckneU  v.  Vickery  (supra), 

10.  And  We  do  further  direct  and  ordain  that  the  said 
Court  shall  in  all  cases  of  appeal  to  Us,  Our  Heirs  or  Successors 
conform  to  and  execute  or  cause  to  be  executed  such  judgments 
and  orders  as  we  shall  think  fit  to  make  in  the  premises  in  such 
manner  as  any  original  judgment,  decree,  or  decretal  order, 
or  other  order  or  rule  of  the  said  Court  of  New  South  Wales, 
should  or  might  have  been  executed. 

By  R.  214  [post)  the  appellant  must  within  three  months  after  judjgment  of 
the  Privy  Coundl  deliver  to  the  Prothonotary  a  printed  copy  of  the  transcript  record 
and  of  the  cases  of  the  appellant  and  respondent. 

The  Court  has  no  jurisdiction  to  alter  the  order  of  the  Privy  Council.  Where 
the  costs  of  the  transcript  were  by  the  mistake  of  the  English  solicitors  not  included 
in  the  order,  the  Court  could  not  direct  payment  of  the  costs  :  BucknM  v.  Vickery y 
(1878)  1  S.C.R.N.S.  Eq.  17. 

The  judgment  of  the  Judicial  Committee  of  the  Privy  Council  is  no  part  of  the 
order.  Where  the  order  in  general  terms  directed  a  new  trial,  but  it  appeared  from 
the  judgment  of  the  JudicialCommittee  that  on  the  new  trial  only  one  question  was 
to  be  suomitted  to  the  jury,  the  plaintiff  was  not  allowed  to  annex  a  copy  of  the  judg- 
ment to  the  issue  :  Hordem  v.  Commercial  Union  Assurance  Co.,  (1887)  4  W.N.  64. 
In  the  same  case  on  motion  to  make  the  order  a  rule  of  Court,  an  application  by  plain- 
tiff that  the  judgment  should  be  attached  tr>  and  made  part  of  the  rule  was  refused  ; 
but,  semJble  that  the  Judge  on  the  trial  would  be  bound  to  confine  the  new  trial 
within  the  limits  indicated  in  the  judgment  of  the  Judicial  Committee,  S,C,  (1887) 
4  W.N.  100. 

The  Court  here  should  make  all  orders  consequential  on  the  order  of  the  Privy 
Council :  Rodger  v.  Comptoir  d'Escompte,  L.R.  3  P.C.  465. 

Costs  ordered  to  be  paid  by  order  of  the  Privy  Council  will  not  be  allowed  to  be 
paid  by  set-off  of  costs  on  proceedings  in  the  same  cause  here  :  Adams  v.  Young,. 
(1899)  20  N.S.W.R.  169  ;  15  W.N.  269  ;  although  costs  on  that  motion  here  may  be 
set-off  against  other  cosU  in  the  action  here  :  Adams  v.  Young,  (1899)  20  N.S.W.R. 
806;  16  W.N.  58. 

Where  an  order  of  the  Privv  Council  fixed  a  sum  as  costs  of  the  appeal,  this  sum 
was  not  to  be  trebled,  though  otnerwise  treble  costs  were  recovered  :  Railton  v.  Wood,. 
(1890)  7  W.N.  64. 

An  order  must  be  obtained  giving  leave  to  file  the  order  of  the  Privy  Council 
as  of  record  in  this  Court ;  and  Uie  costs  of  the  motion  may  be  taxed  (though  not 
mentioned  in  the  order)  as  part  of  the  costs  of  the  appeal  to  tne  Privy  Council :  Zobet 
Y,  Croudace,  (1899)  15  W.N.  239. 
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l?ttP.S.  ORDER  IN  COUNCIL  (13   June,   1863).* 

Whereas,  &c.  [reciting  a  report  from  the  Judicial  Com- 
mittee of  the  Privy  Council  recommending  the  following  Rules.] 

Her  Majesty,  having  taken  the  said  report  into  consid- 
eration, was  pl^ised,  by  and  with  the  advice  of  Her  Privy  Council, 
to  approve  thereof,  and  of  the  Rules  and  R^^lations  set  forth 
therein,  in  the  words  following,  videlicet : 


Transcripts  to 
be  sent  to 
Registrar  of 
Privy   Council. 


Transcripts 
may  be 
printed  abroad. 


2.  That  the  Registrar  or  other  proper  officer  having  the 
custody  of  records  in  any  Court  or  special  jurisdiction  from 
which  an  appeal  is  brought  to  Her  Majesty  in  Council  be  directed 
to  send  by  post,  with  all  possible  dispatch,  one  certified  copy  of 
the  transcript  record  in  each  cause  to  the  Registrar  of  Her  Majesty's 
Privy  Council,  Whitehall ; 

And  that  all  such  transcripts  be  registered  in  the  Privy 
Council  Office,  with  the  date  of  their  arrival,  the  names  of  the 
parties,  and  the  date  of  the  sentence  appealed  from  ; 

And  that  such  transcript  be  accompanied  by  a  correct 
and  complete  index  of  all  the  papers,  documents,  and  exhibits 
in  the  cause ; 

And  that  the  Registrar  of  the  Court  appealed  from,  or 
other  proper  officer  of  such  Court,  be  directed  to  omit  from  such 
transcript  all  merely  formal  documents,  provided  such  omission 
be  stated  and  certified  in  the  said  index  of  papers  ; 

And  that  especial  care  be  taken  not  to  allow  any  docu- 
ment to  be  set  forth  more  than  once  in  such  transcript ; 

And  that  no  other  certified  copies  of  the  record  be  trans- 
mitted to  agents  in  England  by  or  on  behalf  of  the  parties  in 
the  suit ; 

And  that  the  fees  and  expenses  incurred  and  paid  for  the 
preparation  of  such  transcript  be  stated  and  certified  upon  it  by 
the  Registrar  or  other  officer  preparing  the  same,  {a) 
(a)  See  cases  cited  in  note  to  par.  0  of  Orders  of  13th  Nov.,  1850  (ante). 
Where  it  was  probable  that  a  question  would  arise  between  respondents  to  an 
appeal  in  the  event  of  the  appellant  being  successful,  evidence  admitted  only  between 
respondents  might  be  printed  in  the  transcript  and  not  in  a  separate  transcript  but 
at  respondent's  expense  :  McMahon  v.  Brewer,  (1897)  14  W.N.  52. 

3.  That  when  the  record  of  proceedings  or  evidence  in 
the  cause  appealed  has  been  printed  or  partly  printed  abroad, 
the  Registrar  or  other  proper  officer  of  the  Court  from  which 
the  appeal  is  brought  shall  be  bound  to  send  home  the  same  in 
a  printed  form,  either  wholly  or  so  far  as  the  same  may  have 
been  printed,  and  that  he  do  certify  the  same  to  be  correct,  on 
two  copies,  by  signing  his  name  on  every  printed  sheet,  and  by 
affixing  the  seal,  if  any,  of  the  Court  appealed  from  to  these 
copies,  with  the  sanction  of  the  Court. 

And  that  in  all  cases  in  which  the  parties  in  appeals  shall 
think  fit  to  have  the  proceedings  printed  abroad,  they  shall  be 
at  liberty  to  do  so,  provided  they  cause  fifty  copies  of  the  same 


•  From  Ga«//^  of  22nd  November  1853. 
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to  be  printed  in  folio,  and  transmitted,  at  their  expense,  to  the     JPUk  S. 

Registrar  of  the  Privy  Council,  two  of  which  printed  copies 

shall  be  certified  as  above  by  the  officers  of  the  Court  appealed 

from  ;  and  in  this  case  no  further  expense  for  copying  or  printing  • 

the  record  will  be  incurred  or  allowed  in  England. 

«         .       «  «  • 

Sec  Broken  Hill  Proprietary  Co.  v.  Municipal  District  of  Broken  Hill,  (1901) 
18  W.N.  212. 

5.  That  a  certain  time  be  fixed  within  which  it  shall  be  the  Xranacnpu  to 
<luty  of  the  Appellant  or  his  agent  to  make  such  application  for  iStSS^lT^Lrum 
the  printing  of  the  transcript,  and  that  such  time  be  within  the  *»"^- 
space  of  six  calendar  months  from  the  arrival  of  the  transcript 
and  the  registration  thereof  in  all  matters  brought  by  appeal  from 
Her  Majesty's  colonies  and  plantations  east  of  the  Cape  of  Good 
Hope   or  from  the  territories  of  the  East  India  Company,  and 
within  the  space  of  three  months  in  all  matters  brought  by  appeal 
from  any  other  part  of  Her  Majesty's   dominions  abroad  :  and 
that  in  default  of  the  Appellant  or  his  agent  taking  effectual  steps 
for  the  prosecution  of  the  Appeal  within  such  time  or  times 
respectively,    the  Appeal  shall  stand  dismissed  without   further 
order,  and  that  a  report  of  the  same  be  made  to  the   Judicial 
Committee  by  the  Registrar  of  the  Privy  Council  at  their  Lord- 
ship's next  sitiing. 

6*  ♦  ♦  ♦  And  Her  Majesty  is  further  pleased  to  order, 
and  it  is  hereby  ordered,  that  the  foregoing  Rules  and  Regula- 
tions be  punctually  observed,  obeyed,  and  carried  into  execution 
in  aU  Appeals  or  petitions  and  complaints  in  the  nature  of  Appeals 
brought  to  Her  Majesty,  or  to  Her  heirs  and  successors,  in  Council, 
from  Her  Majesty's  colonies  and  plantations  abroad,  and  from 
the  Channel  Islands  or  the  Isle  of  Man,  and  from  the  territories 
of  the  East  India  Company,  whether  the  same  be  from  Courts  of 
justice  or  from  special  jurisdictions,  other  than  appeals  from 
Her  Majesty's  Courts  of  Vice-Admiralty,  to  which  the  said  rules 
are  not  to  be  applied. 

Whereof  the  Judges  and  officers  of  Her  Majesty's  Courts 
of  Justice  abroad,  and  the  Judges  and  officers  of  the  Suf)erior 
Courts  of  the  East  India  Company,  and  all  other  persons  whom 
it  may  concern,  are  to  take  notice,  and  govern  themselves  accord- 
ingly. 
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SHERIFF   ACT    1900. 


THIS  Act  consolidates  the  whole  or  parts  of  the  following  Acts  : 
5  Vic.  No.  4; 
7  Vic.  No.  13  ; 
11  Vic.  No.  20; 
50  Vic.  No.  31  ; 


TABLE 

Showing  how  the  aections  of  Acte  oonsolidated  have  been  dealt  with. 


Sectton  of 
Repealed  Act. 


Section  of 
Oonsolidated    Act. 


Remarks. 


5  Vic.  No.  4,  s.  11  . 

7  Vic  No.  13,  8.  1  . 
2 
3 


13-17 

3 

10-12 


5 
6 

7 


11  Vic.  No.  20, 8.  37. 

50  Vic.  No.  31,  8.    1  . 
2 


4.-6 

7 


As  to  appointment,  see  ConstttutionAct,8.87 

Omitted.      To  be  dealt  with  in  Creditors' 

Remedies  Bill.    « 
Consolidated  in  Landlord  and  Tenant  Act  ol 

1899.    See  ss.  40  and  42. 


Omitted.    To  be  dealt  with  in  Interpleader 

Bill. 
Omitted  as  obsolete. 

The  unrepealed  part  of  the  section  to   be 
dealt  with  in  the  Jury  BiU. 

Omitted.    Short  title. 


Short  title  and 
divUioa. 


AOT   No.  XVI.,   1900. 

An  Act  to  consolidate  the  enactments  relating  to  the 
office  of  Sheriff.  [Assented  to,  22nd  September, 
1900.] 

BE  it  enacted  by  the  Queen's  Most   Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales,  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

PART  L 
Preliminary. 
1.  This  Act  may  be  cited  as  the  "  Sheriff  Act,  1900,"  and 
is  divided  into  Parts,  as  follows  : — . 
PART  L— Preliminary— ss.  1,  2. 
PART  IL— The  sheriff— ss.  3-9. 
PART  IIL— Special  bailiffs— ss.  10-12. 
PART  IV.— District  sheriffs— ss.  13-17. 
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2.  (1)  The  Acts  mentioned  in  the  Schedule  to  this  Act       B.  S. 
are  to  the  extent  therein  expressed  hereby  repealed.  ^^      ^^ 

(2)  Every    person    appointed    under    any  >enactment  sayings. 
hereby  repealed  and  holding  omce  at  the  time  of  the  passing  of 

this  Act  shall  be  deemed  to  have  been  appointed  hereunder. 

(3)  Every  bond  and  recognisance  entered  into  under 
any  enactment  hereby  repealed  and  in  force  at  the  time  of  the 
passing  of  this  Act  shall  be  deemed  to  have  been  entered  into 
hereunder. 

(4)  Every  scale  of  fees  fixed  under  any  enactment  hereby 
repealed  and  in  force  at  the  time  of  the  passing  of  this  Act  shall 
be  deemed  to  have  been  fixed  hereunder. 

Sec  the  Scale  of  Fees  printed  post,  at  the  end  of  this  Act. 


PART  II. 
The  sheriff. 
3.  The  office  of  sherifl  shall  be  holden  during  pleasure.      '^^^^''  °^ 

The  earliest  enactment  dealing  with  the  appointment  and  duties  of  the  Sheriff  7  vic.  No.  13, 
is  the  Charter  of  Justice  in  its  sections  11,  12,  and  13;  these  provisions  were  amended  s.  1. 
by  Act  of  Council  7  Vic.  No.  13  which  is  one  of  the  Acts  consolidated  by  the  present 
Statute.    See  the  clauses  of  the  Charter  of  Justice,  {post). 

By  clause  1 1  of  the  Charter,  the  Sheriff  was  to  be  appointed  by  the  Govemcur 
for  one  year  only.  The  appointment  is  now  made  under  this  Act,  and  the  consoli- 
dated Act  7  Vic.  No.  13,  s.  1,  during  pleasure.  And  by  s.  37  of  the  Constitution 
Act  the  appointment  of  all  officers  (except  those  liable  to  retire  on  political  grounds) 
is  made  by  the  Governor  with  the  advice  of  the  Executive  Council. 

As  to  the  position  of  the  Sheriff  in  this  State,  see  Brasyer  v.  Maclean,  (1874) 
12  S.C.R.  206  ;  on  appeal  L.R.  6  P.C.  398.  and  cases  cited  under  s.  12  {post). 

i.  The  sheriflf  shall  from  time  to  time  procure  and  give  ^Sfff^jL  d 
such  security  by  bond  or  recognisance  to  Her  Majesty,  by  him-  exccutiOT  of*his 
self  and  such  sureties  and  in  such  reasonable  sum  or  sums  respec-  **^**- 
tively  as  Her  Majesty  may  require,  conditioned  for  the  collection  ^^^'  *'  *' 
and  for  the  payment  over  by  him  to  the  Colonial  Treasurer  of  all 
mon^  which  shall  come  to  his  hands  by  virtue  of  his  office  of 
sheriff  and  which  should  be  paid  over  to  the  said  Treasurer. 

5.  In  case  of  non-payment,  Her  Majesty  may  put  the  said  ^Sy'^™*"*  "*' 
bond  or  recognisance  in  suit  and  enforce  the  same  by  extent  as  /wd. 

in  any  ordinary  case  of  debt  by  recognisance  due  to  the  Crown. 

6.  (1)  No  surety  for  the  sheriff  shall  be  liable  beyond  the  Linv?**'^'*  "f 
separate  amount  in  which  he  has  become  bound  for  himself.       ^lyf  ""^ 

(2)  Every  such  surety  may  withdraw  from  any  ^w^. 
liability  for  the  future  under  any  such  bond  or  recognisance  by 
giving  to  the  Attorney-General  three  months'  notice  in  writing 
of  his  intended  withdrawal,  without  prejudice  nevertheless  to 
any  previous  breach  of  the  condition  of  such  bond  or  recognis- 
ance. 

7.  (1)  On  the  first  Monday  in  every  month  a  return  shall  ^^^i^^  '"''*""' 
be  made  by  the  sheriff  to  the  Governor  of  all  fines  which  during  md.s.e. 
the  preceding  month  the  sheriff  has  been  ordered  by  the  Judges 
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S.  7.        of  the  Supreme  Court  to  collect,  or  which  it  may  otherwise  be  his 
duty  to  collect. 

i2)  Such  return  shall  show — 
{a)  whether  such  fines  have  been  collected  or  not,  and 
{b)  the  whole  amount  which  at  the  time  of  making  the 
return  remains  due  to  the  sheriff  on  account  of  fines, 
with  the  name  of  the  party  or  parties  from  whom  such 
amount  is  owing. 


Sherifif  or  his 
deputy  to 
attend 


8.  The  sheriff  shall  by  himself  or  his  deputy  be  in  attendance 

Couru.    upon  the  Supreme  Court,  Circuit  Courts,  and  Courts  of  Quarter 

11  Vic.  No.  20,  Sessions  during  every  sitting  of  the  said  Courts ;  and  in  every 

'•  ^^*  case  of  non-attendance  upon  any  of  the  said  Courts  shall  be  liable 

to  a  fine  not  exceeding  fifty  pounds  to  be  summarily  imposed 

at  the  discretion  of  such  Court  for  such  non-attendance. 

Deputy.— The  Sheriff  himself  appoints  his  deputies  to  attend  those  Courts 
at  whicn  he  is  unable  to  be  personally  present. 

Fees.  9.  The  Governor  may,  from  time  to  time,  fix  the  scale 

60  Vic.  No.  31;  of  fees  to  be  chargeable  in  the  sheriff's  office  in  respect  of  all 
matters  pending  at  dny  time  in  the  Supreme  Court. 
See  Scale,  printed  {post),  at  the  end  of  this  Act. 

See  In  re  MitcheU,  (1889)  10  N.S.W.R.  1 1 1  ;  5  W.N.  129  ;  In  re  G.  J.  Sly,  (1890) 
11  N.S.W.R.  39  ;  6  W.N.  141  ;  In  re  Creagh  and  WiUiams,  (1890)  11  N.S.W.R.  16  ; 
6  W.N.  141  ;  Gardiner  v.  Orr,  (1894)  10  W.N.  193  ;  In  re  Mimna,  (1896)  13  W.N.  25. 


Powers  of 
Court  under 
Charter  may 
be  cxerdscd  by 
a  Judge. 

7  Vic.  No.  13, 
s.  2. 


Fees. 
Jotd. 


PART  III. 
Special  bailiffs. 

10.  (1)  In  all  cases  in  which  according  to  the  terms  of 
the  Charter  of  Justice  the  Supreme  Court  is  authorised  to  name 
and  appoint  some  person  other  than  the  sheriff  to  whom  the 
process  of  the  said  Court  shall  be  directed,  such  nomination  and 
appointment  may  be  made  by  any  Judge  of  the  said  Court. 

(2)  In  like  manner  in  cases  where,  notwithstanding 
the  direction  of  any  such  procees  to  the  sheriff,  the  said  Court 
is  by  the  said  Charter  required  to  direct  by  what  person  and  in 
what  manner  such  process  shall  be  executed,  such  direction 
may  be  given  and  all  orders  in  respect  thereof  be  made  by  any 
Judge  of  the  said  Court. 

(3)  The  process  may  in  any  such  last-mentioned  case, 
if  the  Judge  sees  fit,  be  directed  to  such  person  instead  of  the 
sheriff. 

In  all  cases  in  which  according  to  the  terms  of  the  Charter  of  Justice, 

etc — By  clause  12  of  thi  Charter  of  Justice  {post)  the  Court  was  authorised  to  ap- 
point some  other  person  to  execute  and  return  process,  in  cases  where  the  sheriff 
was   interested. 

Siib-s,  2. — By  clause  13  of  the  Charter  {post)  the  Court  was  empowered  to  fix 
limits  beyond  which  the  sherifif  was  not  compellable  to  go  and  execute  process ;  and 
in  such  case  the  Court  directed  a  special  bailiff  to  be  appointed. 

11.  In  any  such  case  the  fees  paid  in  ordinary  cases  to  the 
sheriff  by  the  person  against  whom  such  process  is  sued  out  shall 
be  due  and  payable  to  the  person  suing  out  such  process,  except 
the  fees  for  registering  the  warrant  and  returning  the  same. 
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The  proviso  in  7  Vic.  No.  13,  s.  2,  for  which  this  section  is  substituted,  ran  as  g,  ||, 
follows :— •  Provided  always  that  in  any  such  case  the  fees  paid  by  the  defendant 
in  ordinary  cases  to  the  Sheriff  shall  be  due  and  payable  to  the  plaintiff  except  the 
fees  for  registering  the  warrant  and  returning  the  same.*  The  real  meaning  has 
been  made  clear  by  changing  the  words  *  plaintiff  '  and  *  defendant  *  into  *  the 
person  suing  out  such  process  *  and  the  *  person  against  whom  such  process  is  sued 
out*  respectively. — {Commissioner's  Note.) 

12.  In  any  such  case  the  sheriff,  although  the  process  Sheriff  reUevcd 
may  be  in  fact  directed  to  him,  shall  not  be  responsible  for  any  wu^'******"* 
act  done  under  or  in  respect  of  such  process  or  by  colour  thereof ;  7  Vic  No.  is. 
but  the  person  aggrieved  by  any  such  act  shall  have  the  same  "*  ** 
remedy  and   right   of   action   against — 

(a)  the  person  to  whom  the  process  was  directed,  or  the 
person  appointed  to  execute  the  same,  as  the  case  may 
be,  or 

(b)  the  person  suing  out  the  process,  or 

(c)  both  such  persons,  separately  or  jointly, 

as  the  person  aggrieved  would  have  had  against  the  sheriff  if 
such  process  had  been  directed  to  that  officer  and  the  act  com- 
plained of  had  been  done  by  him. 

The  theriff  thai!  not  be  responsible.— See  'Matthews  v.  Ogg,  (1864)  3  S.C.R. 
1  ;  Murphy  v.  Goldman,  (1886)  3  W.N.  23  ;  7  N.S.W.R.  334  ;  and  see  also  Clarke  v. 
Cowper,  (1889)  10  N.S.W.R.  10i5,  where  semble  an  action  of  trespass  will  not  lie  against 
the  Sheriff,  who  has  handed  over  to  a  successful  plaintiff  in  an  action  of  ejectment 
more  than  such  plaintiff  is  entitled  to. 

The  person  ag^oTed  by  any  such  act  shall  have  the  same  remedy ,  etc— 

For  a  very  full  discussion  and  statement  of  the  position  and  liability  of  the  Sheriff 
in  N.S.W.,  see  the  case  of  Brasyer  v.  Maclean,  (1874)  12  S.C.R.  206,  reversed  on 
appeal,  L.R.  6  P.C.  398.  See  also  Barclay  against  Manby ;  Pennington  against 
Manby,  (1862)  1  S.C.R.  352 ;  Roberts  v.  Johnston,  (1893)  14  N.S.W.R.  426. 


PART  IV. 
District  sheriffs. 


18.  (1)  The  Governor  may  by  warrant  under  his  hand  Appointment. 
and  seal  nominate  and  appoint  a  fit  and  proper  person  to  act  as  6Vic.No.4,s.ii 
and  be  the  sheriff  in  and  for  any  circuit  district. 

(2)  The  Governor  may,  on  the  first  Monday  in  every  Appointments 
succeeding  year,  nominate  and  appoint  in  manner  aforesaid  the  *^*"^  ^*'  ^^''' 
same  or  some  other  fit  and  proper  person  to  act  as  and  be  the  ^^**^* 
sheriff  for  such  district  for  the  year  next  following. 

14.   Every  person  so  appointed  shall  as  soon  as  conve-  oaths  to  be 
niently  may  be  take  before  a  Judge  of  the  Supreme  Court  the  *^^«"- 
oath  of  allegiance  and  an  oath  faithfully  to  execute  his  office.      ^''^• 

16.  (1)  The  sheriff   first  so  appointed  shall  continue  in  Tenure  of 
office  until  he  is  re-appointed  or  another  person  is  appointed  and  °***- 
sworn  into  office  in  his  stead.  ^''"'• 

(2)  Every  sheriff  afterwards  so  appointed  shall  con-  Tenure  oi 
tinue  in  office  during  the  space  of  one  whole  year  then  next  °^*'" 
following  and  until  he  is  re-appointed  or  another  person  is  ap- 
pointed and  sworn  into  office  in  his  stead. 
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S.  18. 


Death  or 
incapacity  of , 
district  sheriff. 
Ihid. 

5  Vic.  No.  4, 
s.  11. 


16.  (1)  If  the  sheriff  for  any  circuit  district  dies  or  departs, 
from  New  South  Wales  or  becomes  otherwise  incapable  of  execu- 
ting the  duties  of  his  office,  another  person  shall  be  appointed 
and  sworn  in  like  manner. 

(2)  Such  person  shall  continue  in  office  for  the  re- 
mainder of  the  year  and  until  he  is  re-appointed  or  another 
person  is  appointed  and  sworn  into  office  in  his  stead. 

^ri^^r*  **and'  *''•  ^^  sheriff  for  any  circuit  district  during  the  time  of 

lUbiuties.'         his  continuance  in  office  shall  in  and  for  such  district  have  and 
ihid:  execute  the  same  powers  and  duties  and  enjoy  the  same  privileges 

and  be  subject  to  the  same  liabilities  in  all  respects  as  by  law 
belong  to  the  office  of  a  sheriff ;  and  the  powers,  duties,  privi- 
leges and  liabilities  of  the  Sheriff  of  New  South  Wales  shall 
within  such  district  cease  and  determine. 


SCHEDULE. 


Referenoe  to  AotrB. 


Title  or  Short  Title. 


Extent  of  repeal. 


5  Vk.  No.  4. 


7  Vic.  No.  13. 


llVic.No.20.. 


50Vic.No.31. 


An  Act  to  make  further  provision  for  the  trial 
of  cases  in  the  Circuit  Court  of  New  South 
Wales,  and  to  amend  in  certain  respects  the 
Act  providing  for  trial  by  jury  in  such  Courts. 

An  Act  for  regulating  the  appointment  and 
duties  of  sheriff  in  New  South  Wales. 

An  Act  to  consolidate  and  amend  the  laws 
relative  to  jurors  and  juries  in  New  South 
Wales. 


Sheriffs*  Fees  Act,  1887 


Section  11. 


All  the  unrepealed 
part,  except  sec- 
tions 3  and  7. 

Part  of  section  37 
down  to  and  in- 
cluding the  words- 
•such  non-atten- 
dance.' 

The  whole. 


Sydney,  26th  May,  1887. 

IT  is  hereby  notified  for,  general  information,  that  His  Excellency  the  Governor,, 
with  the  advice  of  the  Executive  Council,  has    been  pleased  to  approve  of  the 
following  Scale  of  Fees   to  be  charged  in  the   Sheriff's  Office,  under  the  pro- 
visions of  the  "  Sheriff's  Fees  Act  1887." 

WILLIAM  CLARKE. 


Scale  of  Fees  to  be  charged  in  the  Sheriff's  Office. 
Office  Fees. 
Service  of  summons    or  other    process    unspecified  herein   (each 

defendant) 
Caption  of  any  defendant  under  ca.  re. 
Service  of  foreign  attachment,  each  garnishee 
Every  bail  bond. . 
Assignment  of  bail  bond 

Receiving  and  entering  every  writ  of  execution    . . 
On  every  warrant 
The  like  to  any  special  bailiff 
Office  copy  of  any  document,  per  folio  of  72  words  . . 
On  every  search  or  inspection  of  any  document  in  each  suit 
Drawing  every  advertisement  and  inserting  same 
On  every  warrant  in  replevin 
Executing  process  of  attachment. . 


£   s.    d. 


0    5    0 

0  10     6 

0     5     0 

.050 

0     5    0 

0     I     0 

0     1     0 

0    2     6 

0     0     4 

0     1     0 

0     5     0 

0     5     0 

0  10     6 
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1    1 
1    1 


0  10    6 
0    5    0 

0     1     0 
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Poundage  on  executing  every  writ  of  /i.  /a.,  ca.  sa.,  or  Judge's  wmr-       £ 
rant,  viz.,  £5  per  cent,  on  fint  £100,  and  2  J  per  cent,  alwve  that 
sum. 

The  like  on  ha.  fa.,  the  same  rate  of  fee  on  rent  or  annual  value. 

To  cover  postage,  each  summons,  writ,  or  other  process  sent  by  post  ..       0 

Ortifjring  office  copy  of  any  writ  . .       0 

Sheriff's  Fees. 
Attending  a  view  within  five  miles  of  Sheriff's  Office  I 

Attending  a  view  at  a  greater  distance  . .       2 

Attending  on  every  inquisition  as  to  property,  lunacy,  or  otherwise. .        1 
Mileage  to  Sheriff,  per  mile  (both  going  and  coming)  . .       0 

Every  copy  of  a  civu  jury  panel    . .  . .       0 

Settling  and  executing  (including  drawing  if  required)  every  deed  of 

transfer 
Keeping  office  open  after  hours    . . 

Officers'  Fees. 
Executing  any  warrant  on  ca.  sa.,  or  ca.  re.,  or  ha.  fa.y  or  attachment 

in  insolvency,  or  otherwise    . . 
Ditto  on  /i.  fa.  when  the  amount  to  be  levied  exceeds  £50 
Ditto  when  the  amount  to  be  levied  or  received  under  the  warrant  does 

not  exceed  £50  p. 

Service  of  summons  or  other  process,  each  defendant  served 
Mileage  on  service  of  summons  or  executing  any  warraiU  or  process, 

each   time,   p)er    mile 
The  like  where  two  summonses,  warrants,  or  processes  are  served  or 

executed  at  same  time  on  same  defendant,  each  summons,  each 

time,  per  mile 
The  like  where  more  than  two  summonses,  &c.,  each  time,  per  mile 
Possession  fee,  each  man,  per  diem 

Mileage  to  keeper  or  keepers,  each  man,  each  time,  per  mile 
For  each  man  required  to  execute  a  warrant  of  ejectment,  per  diem. . 
Mileage,  each  man,  for  executing  same  or  any  process  as  a  messenger 

in  insolvency,  per  mile 
Mfleage  in  conveying  party  to  gaol,  each  man,  per  mile 
Accepting  bail  bond  under  £200  (to  be  paid  by  defendant)    . . 
Above  that  sum,  for  every  £100  or  part  thereof  (to  be  paid  by  defen- 
dant 
For  every  sale  where  amount  received  is  under  £100 
Above  that  sum,  for  every  £100  or  part  thereof 
Making  inventory  and  copy  in  an  insolvent  estate. . 
Return  of  rum  est  inventus 
Delivering  goods  in  replevin 

Expenses  and  Sums. 

Advertising    . . 

Meals  for  Keeper 

Removal  of  party  arrested  to  gaol 

Live  stock  levied  u(>on — cost  of  keep 

Necessary  assistance  to  officer  in  the  execution  of  any  writ. . 

Appraiser,  where  the  sum  demanded  and  due  in  replevin  does  not 
exceed  £50  for  appraisement  and  affidavit  of  value 

Appraiser,  where  it  exceeds  £50 

Travelling  expenses  of  appraiser,  and  in  cases  where  the  before-men- 
tioned rates  are  found  insufficient,  mileage  each  way    . .  0     10 
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CLl. 


SCrPREME    COURT 
PROCEDURE    ACT    1900. 


ACT  No.   XLIX.,    1900. 

An  Act  to  amend  the  procedure  of  the  Supreme  Court. 
[Assented  to,  14th  November,  1900.] 

BE  it  enacted  by  the  Queen's   Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  :  — 

Short  tiue.  i^  Xhis  Act  may  be  cited  as  the  "  Supreme  Court  Pro- 

cedure Act,    1900." 

Interpretation.  2.  In  the  interpretation  of  this  Act,  unless  the  context 

otherwise  indicates  or  requires,  the  following  words  shall  have 
the  respective  meanings  set  opposite  to  them,  that  is  to  say  :-- 

-  Court.*  "  The  Court  "  means  Supreme  Court. 

-Judge.*  "  Judge  "  means  Judge  of  the  Supreme  Court. 

"  Action.*  «  Action  '*  means  action  in  the  Supreme  Court. 

•  Prescribed.*  "  Prescribed  "  means  prescribed  by  rules  of  Court. 

ParUes  may    j  8.  (1)  In  any  action  by  consent  of  both  parties  the  whole 


consent  to 


dispense  with  ai  Or  any  One  or  more  of  the  issues  of  fact  in  question  may  be  tried, 
jury.  1  Qj.  ^.[^g  amount  of  any  damages  or  compensation  may  be  assessed 

jby  a  Judge  without  a  jury. 

i 

(2)  Notwithstanding  such  consent  a  Judge,  may  at 
any  time  order  that  all  or  any  of  the  issues  of  fact  in  an  action 
be  tried  with  a  jury  if  it  appears  to  him  to  be  expedient. 

|m"«  "jder  4.   Issues  of  fact  settled  under  the  provisions  of  the  Real 

Property  Act  Property  Act,  1900,  may  by  consent  of  both  parties  be  tried  by 
Oud^^thout^  Judge  without  a  jury,  and  a  Judge  when  so  sitting  shall  have 
a  jury.  all  the  powers  of  a  jury. 

^ii^*?*to°be  ^'  ^^^  verdict  or  finding  of  any  Judge  sitting  without 

findmg^of  a  a  jury  on  the  trial  or  assessment  of  any  issue  of  fact  or  amount 
of  damages  or  compensation  pursuant  to  this  Act  shall  be  of  the 
like  force  and  effect  in  all  respects  as  the  verdict  or  finding  of  a 
jury. 


jury. 
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6.  In  all  cases  in  which  the  Real  Property  Act,   1900,        S.  6. 
directs  applications  to  be  made  to  the  Supreme  Court,  such  ap-  ^  ^i^^^ions  to 
plications  may  be  made  to  the  Supreme  Court  in  its  equitable  the  Court^der 
jurisdiction,  as  well  as  to  the  Supreme  Court  holden  before  three  ^^^  Act 

Tudcres.  ™*y  ^  ""*<^« 

J  uvt{;vo.  ^^  ^j^  Equity 

Court. 

7.  (1)  In  any  action,  if  the  Court  in  Banco  is  of  opinion  „  ..  ^ 

1  ii-«/Y     11111  -1  t_      Full  Covirt  may 

that  the  plamtrn  should  have  been  non-suited,  or  that  upon  the  order  nonsuit  or 
evidence  the  plaintiff  or  the  defendant  is  as  a  matter  of  law  en-  J.JjSS/''  ^ 
titled  to  a  verdict  in  the  action  or  upon  any  issue  therein,  the 
Court  may  order  a  nonsuit  or  such  verdict  to  be  entered. 

(2)  If  the  Court  in  Banco  orders  a  new  trial  of  any 
action,  issue,  or  question  which  has  been  tried  before  a  Judge 
without  a  jury,  it  may  direct  such  new  trial  to  be  heard  before 
a  Judge  either  with  or  without  a  jury. 

The  CouFt  may  order  a  nonsuit  or  inch  Yerdiot  to  be  entered.— The 

Court  will  not,  except  underspecialcircumstances,  exercise  this  power  where  the  ver- 
dict has  been  for  a  small  amount.  Where  the  amount  involved  was  only  £6  10s.,  the 
Court  refused  to  grant  a  new  trial  or  enter  a  verdict  under  the  powers  conferred  by 
this  section  :  Helmore  v.  Simons,  (1902)  19  W.N.  25. 

Where  there  are  several  counts  in  a  declaration,  and  there  has  been  a  general 
verdict,  and  it  is  impossible  to  tell  on  which  count  the  jury  have  given  damages, 
then  when  there  is  no  evidence  to  support  one  of  the  counts,  there  must  be  a  new 
trial :  Umb  v.  West,  (1894)  15  N.S.W.R.  120  ;  10  W.N.  209 ;  but  where  the  case 
under  each  count  is  identical  and  the  damages  given  are  the  same  under  whatever 
count  they  may  be  given,  the  Court  has  the  power  under  this  section  to  allow  the 
verdict  to  stand  on  one  or  more  of  the  counts  and  to  enter  it  for  the  plaintiff  or  defen- 
dant as  the  case  may  be  on  the  other  or  others  :  Hodge  v.  Rudd,  (1902)  19  W.N.  1 19. 

Where,  on  a  motion  for  new  trial  the  Court  was  of  opinion  that  the  defendant 
was  entitled  to  succeed  upon  a  point  of  law  which  had  not  been  raised  at  the  trial, 
or  taken  in  the  rule  nisi,  the  rule  was  amended,  by  adding  the  ground,  and  the  ver- 
dict entered  for  the  defendant :  Trafford  v.  Pharmacy  Board,  (1902)  19  W.N.  281. 

8.  In  every  action  in  which  the  defendant  has  pleaded  by  Defendant  may 
way  of  set-off  or  cross-action  any  debt  or  demand  claimed  by  him  [jJ.^y^1"J5"^ 
from  the  plaintiff,  such  defendant  shall  be  entitled  to  recover  set-off. 

in  such  action  the  amount  by  which  such  debt  or  demand  is 
found  to  exceed  the  debt  or  demand  proved  by  the  plaintiff,  and 
shall  have  judgment  and  execution  for  the  same  accordingly. 

As  to  form  of  plea  of  set-off  where  an  excess  is  claimed,  see  Pearse  v.  Trenchard, 
(1901)  18  W.N.  135. 

9.  Under  section  one  hundred  and  eighty-eight,  section  Foreign  attach- 
one  hundred  and  ninety-one,  and  section  one  hundred  and  ninety-  ™«|^  against 
four  of  the  Common  Law  Procedure  Act,   1899,  the  cause  of  defendant. 
action  shall  be  deemed  to  have  arisen  within  the  jurisdiction  in 

the  case  of  an  action  arising  out  of  contract  if  either — 
(a)  the  contract  was  made  within  the  jurisdiction,  or 
(/f)  the  breach  thereof  was  made  or  committed  within  the 

jurisdiction  wherever  the  contract  was  made. 
See  the  sections  mentioned,  and  notes  thereto. 

Sections  10  and  1 1  and  the  Schedule,  except  Rule  1  thereof  are  repealed  by  the 
Equity  Act,  1901. 

Rut.es  of  Court. 
12.  The  rules  and  form  in  the  Schedule  to  this  Act  shall  Rules  oc  Court, 
regulate  the  practice  and  procedure  hereunder  in  all  matters 
to  which   they  relate,   except  so  far  as   they  shall   hereafter  be 
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altered,  added  to,  or  rescinded  under  the  power  to  make  rules 
herein  contained. 

jkj^  to  make  ^3^  Rules  of  Court  regulating  the  practice  and  procedure 

under  this  Act  shall  be  made  by  the  Judges  of  the  Supreme 
Court,  or  any  three  of  them,  and  such  rules  may  rescind,  add  to, 
or  alter  any  of  the  rules  or  form  contained  in  the  Schedule  to 
this  Act,  and  when  so  made  such  rules  shall  have  the  same  force 
and  effect  as  if  they  had  formed  part  of  the  Schedule  to  this  Act. 

Judges  to  m*kc  n   -phe  Judges  of  the  Court  or  anv  three  of  them  may 

rules  relating  to  ,  .  e    "L      ^      r  «i  /•      i'       r   ti         • 

procedure  in      make  rules  of  Court  for  all  or  any  of  the  foUowmg  purposes, 

the  Court  t.u^^    :^    4-^    o^„  .  &    r       r  > 

generally.  that    IS    tO    Say  :— 

(a)  For  the  purpose  of  regulating  the  manner  in  which 
applications  to  the  Court  under  any  statute  may  be 
made,  and  the  practice  and  procedure  to  be  observed 
upon  any  such  application. 

(b)  For   the  purpose  of  providing   for   the   verification  on 

oath  of  all  pleas  filed  in  actions  arising  under  a  writ 
specially  endorsed  under  the  twenty-fourth  section  of 
the  Common  Law  Procedure  Act,  1899. 

(c)  For  the  purpose  of  regulating  the  sittings  of  the  Court 

and  of  the  Judges  thereof  sitting  in  Chambers,  and  for 
the  distribution  among  the  Judges  of  the  business  of 
the  Court. 

(d)  And  generally  for  the  purpose  of  regulating  the  practice 
and  procedure  of  the  Court. 

Rules  not  to  18.  Nothing  in  any  rules  of  Court  to  be  made  under  this 

aflfect  certain      j^^^  shall  effcct  the  modc  of  eiving  evidence  by  the  oral  examina- 

matters.  .  .  .  •    *     t        •  t  i  r         •  i  t 

tion  of  Witnesses  m  trials  by  jury,  or  the  rules  of  evidence,  or  the 
law  relating  to  jurymen  or  juries. 

Non  compUancc  16.   Non-compliance  with  any  of  the  rules  of  Court  in  the 

with  rules.  Schedule  to  this  Act,  or  made  under  the  authority  of  this  Act, 
shall  not  render  any  proceeding  void  unless  the  Court  or  a  Judge 
thereof  so  directs,  but  such  proceedings  may  be  set  aside  either 
wholly  or  in  part  as  irregular,  or  amended  or  otherwise  dealt 
with  in  such  manner  and  upon  such  terms  (if  any)  as  appear  to 
to  be  just. 

Rules  to  be  laid  l'^*  ^1^   rules  of  Court   made   under   the  powers   herein 

bc^o^e  Parii^  contained  shall,  immediately  after  the  making  thereof,  be  laid 
S«iio>rtheS*'^  before  both  Houses  of  Parliament  if  then  sitting,  or  if  not  within 
ten  days  of  the  next  sitting  thereof ;  and  if  either  of  the  said 
Houses,  by  any  resolution  passed  within  thirty  days  after  such 
rules  have  been  so  laid  before  it,  resolves  that  any  such  rule  or 
any  part  thereof  ought  not  to  continue  in  force,  then  such  rule 
or  part  shall  immediately  cease  to  be  binding. 


SCHEDULE. 
Rules  of  Court. 
Appeals  from  decisions  of  a  single  Judge. 
AoDealt  from  ^*  Appeals  from  the  decision  of  a  single  Judge  upon  any  question  of  law  to  the 

Judge  on  point   Full  Court  shall  be  made  and  prosecuted  in  the  same  times  and  manner  in  all  respects 
of  law.  as  appeals  to  the  Full  Court  in  the  Common  Law  jurisdiction  of  the  Court  from  a 

Judge  sitting  in  chambers. 
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8.1. 


SUPREME   COURT    AND 
CIRCUIT   COURT   ACT    1900. 


TABLE 

Showing  how  the  seotioos  of  Acts  consolidated  have  been  dealt  with. 

8«otioaof 
Repealed  Acts. 

Section  of 
Consolidated  Act. 

RemarkB. 

«  Will.IV,No.l2  fi.  1 

16 

4  Vic.  No.  22,  ss.  1-3 

. 

Practically  repealed  by  28  Vic.  No.  7,  s.  & 

Repealed  by  6  Vic.  No.  4. 

To  be  dealt  with  in  another  Bill. 

4-9 

10 

11 

. 

Repealed  by  6  Vic.  No.  4. 

To  be  dealt  with  in  another  Bill. 

12 

13 

Obsolete. 

14 

Repealed  by  Witnesses  Examination  Act. 

Part  repealed  by  G)mmon  Law  Procedure 

Act,  1899  ;  remainder  to  be  dealt  with  in 

15 

another  Bill. 

16 

23 

17 

24-29, 31          1 

18 

32 

19 

17 

20-21 

^ 

Repealed  by  44  Vic.  No.  18. 
To  be  dealt  with  in  Equity  Bill. 

22 

23 

39, 

40 

24 

Obsolete. 

25 

Obsolete. 

26 

Repealed  by  Common  Law  Procedure  Act, 
1899. 

27 

20 

28 

Part  repealed  by  Common  Law  Procedure 
Act,  1899 ;  remainder  to  be  dealt   with 

in  another  Bill. 

^  Vic.  No.  4,  s.   1 

22, 

26 

2 

28, 

30 

10 

29 

5  Vic.  No.  9,  ss.  1-11 

39 

Obsolete. 

15  Vic.  No.  17,  s.  1 

2 

Omitted.    See  Audit  Act,  1898,  No.  6. 

3 

Omitted.     See  Wills    Probate  and  Admin- 

istration  Act,  1898,  s.  154. 

17  Vic.  No.  12,  s.  1 

Omitted.  See  Audit  Act,  1898,  No.  6. 

Constitution  Act,  s.  38 

10 

39 

10 

40 

11 

61 

12 

22  Vic.  No.  14,  s.  4,5 
6 

Obsolete. 

Part  repealed  by  Lunacy  Act  of   1898  ; 
remainder  obsolete. 
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SeotioQ  of 
Bepealed  Aote. 

Section  of 
OonBolidated  Act. 

R«inark8. 

22  Vic.  No.  14,  s.  7 

25  Vic.  No.  9,  s.  1 

28  Vic.  No.  7,  8.  1 
2 
3 
4 
5 

19 

5,9 

9 
9 
10 

The  unrepealed  port  to  be  dealt  witli  in 

Justice's  Bill. 
The  unrepealed  part  to  be  dealt  with  in 

Equity  Bill. 

Superseded  by  46  Vic.  No.  15. 
Repealing  section. 

36  Vic.  No.  9,  s.  3 
4 

7 
15 

44  Vic.  No.  18,  s.  1 
2 

6 
15 

45  Vic.  No.  1,  s.  1 

2,3 

4 

9 

10 

Superseded  by  46  Vic.  No.  15. 

5 

17,  18 

46  Vic.  No.  15,  s.  1 
2 

3 
4 

11 
12 
12 

Short  title. 

46  Vic.  No.  17,  s.  359 

33 

46Vic.No.  19,ss.  1,2 

Spent. 

48  Vic    No.  3,  s.  2 

15 

48  Vic  No.  13,  ss.  1-5 

18 

50  Vic.  No.  35,  s.  1 
2 
3 
4 
5 

9 
11 
12 
10 

Short  title. 

50  Vic.  No.  36,  s.  1 

15 

51  Vic.  No.  19,  s.  128 

129 
135 

55  Vic.  No.  3,  s.  1 
2 
3 
4 

9,  10,  11,  12 

14,  15 
9,18 

2 
21 



The  proviso  as  to  the  Chief  Commissioner 
is  spent. 

Partly    dealt    with    in    Bankruptcy    Act, 
1898,  s.  138. 

Saving  clause. 
Short  title. 

55  Vic.  No.  26,  s.  1 
2 
3 
4 

13 

Short  title. 

To  be  dealt  with  in  land  Bill. 

To  be  dealt  with  in  Equity  Bill. 

60  Vic.  No.  19,  s.  1 
2 
3 
4 
5 
6 
7 

39 

34 
35 
36 
37,  38 

Repealing  section. 
Short  title. 
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ACT  No.    XXXV.,   1900.  8*- 

An  Act  to  consolidate  certain  enactments  relating  to 
the  Supreme  Court  and  Circuit  Courts.  [Assented 
to,  19th  October,  1900.] 

BE  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : — 

PART  I. 
Preliminary. 

1,  This  Act  may  be  cited  as  the  "  Supreme  Court  and  Short  uue  *nd 
Circuit  Courts  Act,  1900,"  and  is  divided  into  Parts,  as  follows  :—  '**'^**"- 

PART  L— Preliminary— ss.  1-3. 
PART  n.— The  Judges— ss.  4-15. 

PART  III.— Jurisdiction  of  the  Court,  and  how  exer- 
cised—ss.   16-21. 
PART  IV.— Circuit  Courts— ss.  22-33. 
PART  v.— Court  fees— ss.  34-38. 
PART  VI.— RuLF^— ss.  39-41. 

2.  (1)  The  Acts  mentioned  in  the  Schedule  to  this  Act  Repeal, 
are  to  the  extent  therein  expressed  hereby  repealed.  Schedule. 

(2)  All  persons  appointed  under  any  enactment  hereby  officers  under 
repealed,  and  holding  office  at  the  time  of  the  passing  of  this  Act,  repealed  Acts. 
shall  be  deemed  to  have  been  appointed  hereunder. 

(3)  All    commissions    issued,   and    all    proclamations,  commissions 
notiees,  rules,  orders,  and  regulations  made  or  given  under  the  ?3^f&?.^SSier 
authority  of  any  enactment  hereby  repealed,  and  being  in  force  repcied  Acts; 
at  the  time  of  the  passing  of  this  Act,  shall  continue  in  force  and 

have  the  same  effect  and  validity  as  if  they  had  been  issued, 
made,  or  given  under  the  authority  of  this  Act. 

(4)  Nothing   herein   shall    affect    the   validity   of   any  ^^jffj*.®'^  ^ 
judgment,  decision,  order,  act,  proceeding,  or  matter  rendered  »ved.  "*** 
or  declared  valid  by  any  enactment  hereby  repealed.  66  Vic.  No.  s, 

(5)  Nothing   in   this   act   shall   be   construed   to   take      ,  ,  . 
away,  lessen,  or  impair  any  statutory  or  other  jurisdiction,  power,  i"cSS^S*Sid 
authority,  right,  or  privilege  of  the  Court  or  of  any  Judge,  or  J"<*8«*  »v«*- 
of  any  Circuit  Court. 

Subsection  (5)  has  been  inserted  for  more  abundant  ca,ut\on.— (Commissioner's 
Note,) 

8.  In  this  Act,  unless  the  context  or  subject-matter  other-  interpretation, 
wise  indicates  or  requires  : — 

"  Barrister "  means  a  barrister  admitted  by  the  Court,  or  a 

barrister  of  England  or  Ireland. 
**  Chief  Justice  "  means  Chief  Justice  of  the  Court. 
"  Judge  "  means  Judge  of  the  Court,  and  includes  the  Chief 

Justice. 
"  The  Court  "  means  the  Supreme  Court  of  New  South  Wales. 
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a  i.  PART  II. 

The  Judges. 

Appointment,    qualification,    and    tenure   of   office. 

Present  J"^  *•  (1)  The  present  Chief  Justice  and  other  Judges  shall 

to  retain  o  ce.  ^qj^^^^^^  ^q  \y^  ^^  Chief  Justice  and  Judges  respectively. 

(2)  The  present  Chief  Judge  in  Equity,  Judge  exer- 
cising the  Matrimonial  Causes  Jurisdiction  of  the  Court,  Judge 
in  Bankruptcy,  and  Probate  Judge  shall  continue  to  be  the 
Chief  Judge  in  Equity,  the  Judge  exercising  the  Matrimonial 
Causes  jurisdiction  of  the  Court,  the  Judge  in  Bankruptcy,  and 
the  Probate  Judge  respectively. 

Q^»^g^*»^  8.  The  office  of  Chief  Justice  may  be  held  by  a  barrister 

Ouef  JSLtice.     admitted  by  the  Court  in  like  manner  and  subject  to  the  like 
26  Vic.  No.  9,  qualifications  as  to  standing  at  the  bar  as  if  he  were  a  barrister 
of  England  or  Ireland. 

The  prbvisions  as  to  the  appointment  of  the  Chief  Justice  are  not  consolidated 
in  this  Act,  as  they  appear  in  the  Charter  of  Justice,  which,  being  granted  under 
an  Imperial  Statute,  did  not  come  within  the  Commission  for  Consolidation. — {pom- 

,  missioner^s    Note.) 
Appointment  of 
Chief   Judge   in 

^^""'y-  6.  Whenever  the  office  of  Chief  Judge  in  Equity  becomes 

44^Vic.  No.  18,  yacant,  the  Governor  may  appoint  one  of  the  Judges  to  such  office. 

66  Vic.  No.  26, 

^'^',  7.  Whenever   the  office  of    Judge  exercising   the  Matri- 

TuSSs'wKrdfiSg  monial  Causes  Jurisdiction  of  the  Court  becomes  vacant,  the 
c^iliS**juJis-  Governor  may  appoint  the  Chief  Justice,  or  if  he  declines  such 
dicUon.  appointment,  then  one  of  the  other  Judges,  to  such  office. 

s.  3.     ' 

Appointment  of  ^'  Whenever  the  office  of  Probate  Judge  becomes  vacant, 

Probate  Judge,  the  Govemor  may  appoint  one  of  the  Judges  permanently  or 
if^asj^*^'*'^^  temporarily  to  such  office. 

Appointment  of  9.  (1)  Whenever — 

Judge  in 

Bajokruptcy  (^r)  the  office  of  Judgc  in  Bankruptcy  becomes  vacant ;  or 

Judge*  (jb)  through  the  office  of  any  other  Puisne  Judge  becoming 

Is^'^c^No  7  vacant,  the  number  of  Puisne  Judges  is  less  than  six, 

46^  Vi    N    i'  ^^^  Governor  may,  by  Commission  under  the  Great  Seal,  in  Her 
«.  1.    '     °*    '  Majesty's  name,  appoint  a  fit  and  proper  person  to  such  office. 
8. 1.  '^'    °'     '  (2)  Such  person  shall,  from  the  time  of  his  appoint- 

"i^r  ^^'  ^^'  nient,  be  a  Judge  to  all  intents  and  purposes  whatsoever,  and 

may,  subject  to  the  provisions  of  this  or  any  other  Act,  sit  as 

such  in  any  jurisdiction  of  the  Court. 
Q'»J»fica}ioa  of  (3)  Such  person  shall  be  a  barrister  of  not  less  than 

26  vi<r  nI.  9  fiye^ears  standing,  or,  if  he  be  appointed  to  the  office  of  Judge 
s.  1.  *    '  in  Bankruptcy,  shall  be  such  barrister  or  a  solicitor  of  not  less  than 

ai  2.  *  *  '  seven  years  standing  :  But  this  subsection  shall  not  apply  to  a 
46^  Vic.  No.  1.  person  appointed  in  succession  to  any  present  Judge  who  has 
60  Vic  No.  36,  been  appointed  under  the  provisions  of  the  Act  forty-fifth  Vic- 
6i^vic.  No.  19,  toria  number  one,  or  of  the  Act  fiftieth  Victoria  number  thirty-five. 

'       *  But  this  subsection,  6fc. — The  first  of  these  Acts  made  provision  for  the  appoint- 

ment of  a  fourth  and  the  second  of  a  fifth  Puisne  Judge  by  the  appointment  of  any 
person,  *  whether  a  barrister  or  not," 
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10.  (1)  The  commission  of  every  Judge  shall  be,  continue,       8.  10. 
and  remain  in  force  during  his  good  behaviour,  notwithstanding  j^^^^  ^  ^^^^ 
the  demise  of  Her  Majesty,  whom  may  Grod  long  preserve.  c^^utio'n 

Act    ss.  88,  39. 

(2)  Provided  that  Her  Majesty  may  remove  any  Judge  28  vic.  No.  7, 
upon  the  address  of  both  houses  of  the  legislature.  is^ic.  No.  1 

s.  4,     * 

60  Vic.  No.  35, 

Salaries  and  pensions,  *•  4. 

'^  61   Vie.  No.  19, 

11.  (1)  The  annual  salary  of  the  Chief  Justice  shall  be  ^^^^/^^ 

I  ^  three  thousand  five  hundred  pounds,  and  the  annual  salary  of  Co^iution 

I I  every  Puisne  Judge  shall  be  two  thousand  six  hundred  pounds,  a*^*'*-^ 

1  I  -^  -^         ^  ^40  Vic.  N<..  15. 

(2)  Such  salar>'  shall  be  paid  to  such  Chief  Justice  or  J^^yj^  j;^  ^ 
Puisne  Judge  so  lone  as  his  patent  or  commission  continues  and  s.  2.    * 

,.or«^;r>o     :«     W^^  &  r  61    Vic.   No.    19, 

remains  in  torce.  s.  128  (4). 

12.  (1)  The  pension  to  be  paid  to  a  Chief  Justice  or  Puisne  Pension. 
Judge  retiring  after  fifteen  years'  service  in  New  South  Wales  46  vic.  No.  15, 
as  a  Judge,  or  on  permanent  disability  or  infirmity,  shall  be  S  vic*  No.  35, 
seven-tenths  of  his  actual  salary  at  the  time  of  such  retirement.  Ji^yj^.  ^^  ^^ 

(2)  Every  such  pension  shall  be  in  every  year  charged  '*  ^^  ^^^' 
upon  and  payable  out  of  the  Consolidated  Revenue  Fund. 

(3)  If,   after   the   assignment   of  such   pension   to   a  Consututim 
Judge,  he  accepts  any  new  appointment  under  the  Crown,  such 
pension  shall  merge  or  be  reduced  pro  tanto  during  the  tenure 

of  such  appointment  according  as  the  salary  or  emoluments  of 
such  appointment  are  of  a  greater  or  less  amount  than  such 
pension. 

Acting  Judges, 
18.  (1)  The  Governor  may  issue  a  special  commission  to  Oenenu  power 
any  Judge  of  the  District  Court,  or  to  any  barrister  or  solicitor  i?tmrjudge. 
of  not  less  than  seven  years'  standing,  appointing  him —  55  vic.  No.  26. 

{a)  to  act  as  a  Judge  of  the  Court  for  the  trial  of  issues,  civil 
or  criminal,  at  any  Circuit  Court,  or  Court  of  Gaol 
delivery,  or  at  any  place  or  places  at  which  a  Judge  of 
the  Court  could  not  attend  without  detriment  to  the 
ordinary  business  of  the  Court ;  or 
(b)  to  sit  and  act  as  a  Judge  of  the  Court  of  Sydney  in  any 
one  or  more  jurisdictions  of  the  Court  to  be  specified 
in  such  commission,  and  for  a  time  not  exceeding  in 
any  case  six  months  to  be  specified  in  like  manner. 
(2)  Thereupon  the  person  so  appointed  shall,  at  the 
place  and  for  the  time  and  subject  to  the  conditions  or  limitations 
specified  in  such  commission,  have  all  the  power,  authorities, 
privileges,  and  immunities,  and  fulfil  all  the  duties  of  a  Judge  of 
the  Court. 

Sit  and  act. — In  the  original  section  the  words  were  '  sit  or  act." 

Hot  exceeding  in  any  case  lix  monthi.— This  provision  has  been  taiken  to 
apply  to  appointments  under  (h)  only. — (Commissioner's  Note.) 


14.  (1)  Upon  leave  of  absence  being  granted  to  the  Judge  AcUng  judge 

-   g  Judge  in  ;%^  ^f'^^- 

s.  129. 
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Bankruptcy  during  such  leave  of  absence.  s.  129.' 
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8.  14«  (2)  Thereupon   such   acting    Judge   shall    have   and 

exercise  the  same  jurisdiction,  powers,  authorities,  and  privileges, 
as  the  Judge  in  Bankruptcy. 

Jud^e  in  bAnkraplcy— In  the  original  section  the  words  were  "  G>urt  in 
Bankruptcy.*  The  jurisdiction  of  the  G)urt  in  Bankruptcy  (which  is  a  phrase  not 
defined  in  the  Bankruptcy  Act)  is  exercised  by  the  Judge  in  Bankruptcy. — {Com- 
misstoner*s   Note.) 

Acung  jud(5c.^  18.  Where   under  any   Act   any  jurisdiction,   power,   or 

ScuSS!  '""*  authority  is  vested  in  the  Chief  Judge  in  Equity,  the  Judge 
36  Vic.  No.  9,  exercising  the  Matrimonial  Causes  Jurisdiction  of  the  Court, 
44%ic.  No.  18,  the  Judge  in  Bankruptcy,  or  the  Probate  Judge,  then — 
48\ic.  No.  3,  (^)  2it  the  rcquest  of  such  Judge  or  of  the  Chief  Justice ;  or 
Sb^vic.  No.  36,  (^)  during  the  illness  of  such  Judge  or  his  absence  from 
•fii'vic.  No.  19!  Sydney;   or 

M^^i  No  26  W  ^^^  ^^y  Other  reasonable  cause, 

«•  *•  .  any  other  Judge  may  exercise  such  jurisdiction,  power,  or  author- 

ity in  all  respects  as  such  Judge  in  whom  the  same  is  so  vested 
might  have  done,  and  shall  while  so  acting  have  co-ordinate 
urisdiction  with  and  all  the  power  and  authority  of  such  Judge, 
subject  to  the  same  right  of  appeal. 

This  clause  blends  the  various  provisions  of  the  sections  mentioned  in  the  margin 
of  the  clause.  The  attached  table  shows  the  variations  in  their  wording. — {Com- 
missianer*s   Nott.) 
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8.  t6.  PART  III. 

Jurisdiction   of   the   Court,   and   how   Exercised. 
^urt  author-  jg.  Where  any  Imperial  Act  in  force  in  England  on  the 

ised  to  perform     _  ,  t-  •m.r         i       •         i    '^  c  ti  i  i»i... 

ccrtaui  acts       first  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 

J2SJS?e<rb^    hundred  and  twenty-nine,  and  applicable  to  New  South  Wales, 

^iLnd"  ^^  ^^y  Imperial  Act  adopted  and  directed  to  be  applied  in  New 

6  Wm"  iv,  No.  South  Wales,  authorises  and  directs  any  proceeding,  act,  matter, 

12,  s.  1.    '       or  thing  to  be  had,  done,  performed  or  executed  by  or  before 

Her  Majesty's  Courts  at  Westminster  or  the  respective  Judges 

thereof  in  the  administration  of  justice^  every  such  proceeding, 

act,  matter,  and  thing  shall  be,  and  the  same  is  hereby  authorised 

and  directed  to  be,  had,  done,  executed,  and  performed  by  the 

Court  and  the  respective  Judges  thereof  in  like  manner  as  if  the 

same  had  been  in  and  by  such  Imperial  Act  expressly  authorised 

and  directed  to  be  had,  done,  executed,  and  performed  by  the 

Court  or  the  respective  Judges  thereof. 

General  jurisdiction  was  conferred  on  the  Court  by  the  Charter  of  Justice  and 
the  Imperial  Act,  9  Geo.  IV,  c.  83,  s.  3  {post.) 

Two  or  more  17.  Subject  to  the  provisions  of  this  Act,  or  of  any  other 

^rci^Tuns-  Act  in  force  for  the  time  being,  every  power,  jurisdiction,  or 
Co^T  °^  authority  conferred  on  or  entrusted  to  or  vested  in  the  Court  or 
^^'yjj  ^^  22,  *he  Judges  collectively  may  lawfully  be  exercised  by  two  or  more 
s.  10.  'of  the  Judges. 

s.  5.  '  '  ^    '     '         This  has  always  been  taken  to  be  the  meaning  of  the  original  sections,  and  has. 
been  acted  upon  as  their  meaning. — (Commissioner's  Note), 

consutution  of  18.  (1)  No  Judge  shall  sit  on  the  hearing  of  an  appeal 

S^2isf?om  from  or  on  a  motion  to  set  aside  any  judgment,  order,  decree. 
Judges.  rulings  or  decision  made  by  him  in  any  jurisdiction  of  the  Court. 

36   Vic.    No.   9, 

s.  49.  (2)  The  Court  on  the  hearing  of  any  such  appeal  or 

t^5^^^  ^°  ^'   niotion  shall  consist  of  not  less  than  three  Judges. 
S  i?2.  3.°'  ^^'  (3)  This  section  shall  not  apply  to— 

61  y^c.  No.  19.         (a)  any  judgment,  order,  decree,  ruling,  or  decision  pro- 
nounced or  made  pro  forma  by  consent  of  parties  ;  or 
(J))  any  motion  for  a  rule  nisi  only ;  or 
{c)  the  hearing  of  an  appeal  or  motion  before  two  Judges 
only  where  the  parties  consent  thereto. 

No  Judge  shall  lit  on  the  hearing  of  an  appeal  from   «    «   «   any  decision 

made  by  lilm,  etc This  section  does  not  prevent  a  Judge  varying  his  own  order  r 

Grifliths  V.  McGrath,  (1888)  5  W.N.  12. 

In  Ex  parte  Johnson,  14  N.S.W.R.  537,  it  was  held  that  a  Judge,  who,  on  the 
hearing  of  an  application  in  Chambers,  sits  on  the  bench  not  to  decide  the  matter^ 
but  in  order  that  he  may  be  consulted  by,  and  may  give  his  opinion  to,  the  sitting 
Judge,  may  sit  on  the  hearing  of  an  appeal  from  the  order  then  made. 

A  Judge  who  formally  refuses  to  nonsuit  (which  must  be  by  consent)  is  at  liberty 
to  sit  on  the  hearing  of  the  new  trial  motion  :  Byrnes  and  another  v.  Western  and 
another,  17  N.S.W.R.  80. 

Hot  less  than  three  Judges — The  original  section  says  three  Judges,  but 
the  Qjurt  has  apparently  always  interpreted  this  to  mean  at  least  three  Judges. — 
(Commissioner's  Note), 

Subsection  (3)  (a)  The  words  *  or  decision,*  omitted  per  incuriam,  are  supplied. — 
(Commissioner's  Note.) 

Ruling  ppo  forma. — See  Byrnes  and  another  v.  Western  and  another,  supra.. 


s.  136. 
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19.  The  Court  may  be  held  by  one  Judge  alone  for  the       8.  19. 

disposal    of-  Court  held  >y 

(a)  returns  of  fines  and  estreated  recognisances  ;  and         ^um*^S«^ 
(i)  applications  for  and  returns  to  writs  of  habeas  corfms,  22  vie.  No.  u. 
notwithstanding  that  it  may  be  term  time,  or  that  the  Court  **  ^* 
held  before  twp  or  more  Judges  may  be  at  the  same  time  sitting 
in  banco. 

20.  In  order  to  prevent  the  delay  and  consequent  mis-Po^«"-oI 

,   .   ^        ,  .   ,  •    i_^       ^u  •  ^^  «n«le  Judge  111 

chief  which  might  otherwise  ensue  : —  vacation. 

(1)  Every  Judge  shall  in  vacation  have  power  to  make  all  *  ^*f'  ^°-  ^^* 
such  orders  and  g^ant  all  such  writs  as  can  only  under 
ordinary  circumstances  be  made  or  granted  respectively 

by  the  Court : 

Provided  that  no  such  order  or  writ  shall  con- 
tinue in  force  after  the  first  day  of  the  next  ensuing 
term  unless  the  Court  shall  then  otherwise  direct. 

(2)  The  like  power  may  be  also  exercised  by  any  Judge  in  ^*-J,"r!J^ 

cases  of  exigency  in  term  : 

Provided  that  no  order  made  or  writ  granted 
as  last  aforesaid  shall  continue  in  force  after  the  then 
next  ensuing  sitting  day  in  banco  of  the  Court. 

In  order  to  proTont  the  delay  and  eomeqnent  misehlei;  eto.— '  This  pro- 
vision it  is  conceived,  was  intended  to  apply  only  to  cases  of  urgency,— cases  in  which 
mischief  would  probably  ensue  (if  not  irreparable,  yet  causing  serious  damage  to 
the  party  either  in  person  or  in  property)  should  the  application  not  be  immediately 
complied  with.* — Stephen's  Practice,  ed.  1843-5,  55.  "In  ordinary  cases  or  under 
ordinary  circumstances,  the  power  is  plainly  not  given  ;  but  only  where  a  strong 
case  is  made  out  for  immediate  interference,"  ibid.  180. 

It  has  been  said  that  a  foundation  for  the  interference  of  a  Judge  must  be 
shown  by  clearly  setting  out  in  the  summons  that  it  is  a  case  of  emergency,  and  the 
order  of  the  Judge  ought  to  bear  on  its  face  sufficient  to  show  that  he  had  jurisdiction  : 
Reynolds  v.  Tree,  (1847)  1  Legge  402  ;  but  see  infra,  Form  of  lOIlimoilI  &nd  order. 

In  Tacation. — In  practice  the  expression  "  in  vacation  '  b  treated  as  equivalent 
to  *  out  of  term,"  and  the  powers  conferred  by  this  section  are  accordingly  exercised 
by  a  single  Judge  during  sittings  :  see  Cowlishaw  v.  McLeod,  (1898)  14  W.N.  189. 

HaTe  power  to  make  all  ineh  orders,  eto.— It  has  been  held  that  a  single 
Judge  in  vacation  may  : — 

Grant  leave  to  appeal  to  the  Privy  Council :  Wallack  v.  Lloyd,  (1861)  2  S.C.R. 
N.S.  67  (in  note  to  Barclay  v.  Bank  of  New  South  Wales)  followed  with  doubt  in 
Want  V.  Bennett,  (1879)  2  S.C.R.  N.S.  311  ;  but  the  constant  practice  since,  sec  Bor- 
ough of  Randwick  v.  Dangar,  (1898)  15  W.N.  56  ;  19  N.S.W.R.  395  ;  15  W.N.  104. 

Hear  and  determine  applications  for  writs  of  prohibition,  even  where  the  amount 
in  question  exceeds  £30  :  Ex  parte  Hayes,  (1869)  8  S.C.R.  79  ;  amend  a  rule  of  Court 
so  as  to  be  in  accordance  with  the  facts  of  the  case  :  Currie  v.  Municipality  of  Lis- 
more,  (1884)  1  W.N.  6  ;  vary  his  own  order  :  Griffiths  v.  McGrath,  (1888)  5  W.N.  12  ; 
discharge  an  order  for  attachment  made  ex  parte  by  the  Full  Court :  ScLchs  v.  Beau- 
mont, (1888)  9  N.S.W.R.  Eq.  48. 

In  In  re  Phillips,  (1887)  4  W.N.  14,  Stephen,  J.,  in  vacation  made  an  order 
under  s.  4  of  the  Real  Property  Act  of  1877  (41  Vic.  No.  18)  directing  a  caveator  to 
lodge  his  case.  At  a  later  stage  in  the  same  proceedings  {ibid.  70)  Darley,  C.J.,  hold- 
ing that  a  single  Judge,  even  in  a  case  of  urgency,  had  no  jurisdiction  under  the  sec- 
tion, dismissed  an  application  for  an  order  directing  issues  to  be  tried.  The  question 
was  again  raised  in  In  re  Mackenzie,  (1890)  1 1  N.S.W.R.  277,  (a  case  of  an  order  under 
s.  23  of  the  Real  Property  Act),  and  it  would  seem  from  the  judgment  of  Stephen^ 
J.,  in  that  case,  that  a  single  Judge  may  make  such  an  order  subject  to  confirmation 
by  the  Full  Court.  The  latest  case  on  the  subject  is  that  of  In  re  Morrice,  (1894). 
10  W.N.  156  ;  15  N.S.W.R.  107,  where  the  Full  Court  consisting  of  Darley,  C.J., 
Innes  and  Foster,  JJ.,  held  that  an  order  restraining  the  Registrar-General  from 

C.L.P.A.  23  ,  T 
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S.  90.  proceeding  with  an  application  to  bring  lands  under  the  Real  Property  Act  might 
be  nuule  by  a  single  Judge  in  vacation  under  the  section.  But  these  cases  turned 
on  the  construction  of  the  Statutes  in  question. 

A  rule  nisi  for  a  prohibition  granted  under  1900  No.  35,  s.  20,  was  made 
returnable  before  a  Judge  in  Chambers ;  held  that  the  order  absolute  required  con- 
firmation :  Ex  parte  Pilley,  (1903)  3  S.R.  8. 

Form  of  lummong  and  order.— In  Reynolds  v.  Tree,  supra,  Stephen, 
C.J.,  in  delivering  the  judgment  of  the  G)urt  said,  that  in  all  cases 
it  had  been  so  decided,  that  before  this  particular  interference  of  a 
Judge  could  be  exercised,  a  foundation  for  that  interference  must  be  laid ; 
and  that  foundation  consisted  in  having  it  clearly  set  out  in  the  summons  that 
it  was  a  case  of  emergency,  and  without  that  fact,  a  Judge  had  no  jurisdiction  ;  and 
that  he  was  inclined  to  think  that  the  order  itself,  made  upon  the  hearing  of  that  sum- 
mons, ought  to  bear  upon  its  face  sufficient  to  show  that  the  Judge  who  made  it 
had  jurisdiction.  But  in  Re  Stephen  :  Ex  parte  Chambers,  (1886)  7  N.S.W.R.  187  ; 
2  W.N.  87  ;  Mr.  Justice  Windeyer,  in  his  judgment,  draws  the  distinction  between 
the  powers  of  a  Judge  acting  in  term  time.  He  says — "  By  the  first  part  of  the  sec- 
tion geners^l  power  is  given  to  the  Judge,  in  order  to  prevent  the  mischief  which 
would  arise  through  the  delay,  to  exercise  the  powers  of  the  Full  Court  in  vacation. 
It  is  unnecessary  that  the  summons  or  order  made  in  such  cases  should  call  atten- 
tion to  the  fact  that  the  Judge  is  exercising  the  power  conferred  by  that  section." 
But,  he  points  out,  this  must  be  done  where  the  application  is  made  in  a  case  of  exi- 
gency, in  term,  under  the  subsequent  part  of  the  section.  See  also  Ex  parte  Brennan, 
(1 898)  14  W.N.  31 .  So  also  in  vacation  where  the  case  is  one  in  which  a  single  Judge 
would  have  jurisdiction  independently  of  the  section,  and  it  is  sought  to  obtam  not 
merely  a  Judge's  order,  but  a  rule  of  Court,  upon  which  execution  may  issue  :  Sec 
judgment  of  Martin,  C.J.,  in  Re  Stephen,  supra. 

Proceedings  under  this  section  should  not  "be  entitled  *  In  Chambers  " :  Ex 
parte  Dent,  (1901)  18  W.N.  270. 

The  order  must  be  signed  by  the  Judge  and  not  by  the  Prothonotary  :  Ex  parte 
John  Campbell,  (1893)  10  W.N.  88. 

Provided  that  no  Buch  order,  ete.— Application  must  be  made  to  the  Court 
on  the  first  day  of  term  that  the  order  obtained,  and  all  proceedings  thereon,  may  be 
confirmed.  If  not  then  confirmed  the  order  lapses,  and  the  Court  has  no  jurisdic- 
tion to  confirm  it  subsequently  :  Ex  parte  Carter,  (1885)  1  W.N.  155.  But  an  inde- 
pendent application  may  be  made  (in  a  proper  case)  to  the  Court  for  a  new  order  : 
ibid. ;  CrSullivan  v.  Aarons,  (1866)  5  S.C.R.  336.  See  also  Ex  parte  Royle,  (1884) 
5  N.S.W.R.  468,  where  the  Court  granted  and  made  absolute  a  rule,  notwithstanding 
the  fact  that  on  a  previous  application  to  a  Judge  under  the  section  the  rule  had  been 
refused.  For  further  cases  on  the  question  of  confirmation  see  Ex  parte  McShane, 
(1879)  1  S.C.R.  N.S.  10  ;  Ex  parte  Irwin,  (1871)  10  S.C.R.  49  ;  Ex  parte  Gale,  (1891) 
7  W.N.  93 ;  Ex  parte  Medlyn,  (1893)  9  W.N.  184 ;  Ex  parte  Dempsey,  (1896)  13 
W.N.  43  ;  Ex  parte  Workman,  (1895)  12  W.N.  23. 

Appeal. — The  proper  way  of  appealing  against  the  Judge's  order  is  to  oppose 
the  motion  for  its  confirmation  :  Ex  parte  Ferguson,  (1889)  6  W.N.  1  ;  and  see  Want 
v.  Bennett,  (1879)  2  S.C.R.  N.S.  311,  where  the  Full  Court  varied  an  order  ;  but 
whether  there  cannot  also  be  an  appeal  by  way  of  notice  of  motion,  see  Ex  parte 
Lucas,  (1902)  19  W.N.  39,  98. 

As  to  the  procedure,  see  Bernstein  v.  Lynch,  (1898)  15  W.N.  129,  where  it  was 
held  that  on  a  motion  to  confirm  an  order  the  party  opposing  being  the  appellant 
has  the  right  to  begin. 

The  practice  is  for  the  party  opposing  the  confirmation  to  appear  on  the  1st  day 
of  term  and  so  state  ;  on  that,  the  matter  is  adjourned,  and  takes  its  place  in  the  list. 

If  the  Judge  has  made  an  order  granting  an  application,  the  refusal  of  the  Court 
to  confirm  it  operates  as  a  dismissal  of  the  application  :  Ex  parte  Godfrey,  (1899) 
16  W.N.  33.  But  if  the  Judge  had  dismissed  an  application  (or  discharged  a  rule 
nisi)  the  Court  in  refusing  to  confirm  that  order  makes  a  substantive  order  granting 
the  application,  or  making  a  rule  absolute,  as  the  case  may  be  :  Denham  v.  Foley, 
15  W.N.  232. 

An  applicant  for  a  prohibition  whose  application  had  been  refused  by  a  Judge 
filed  a  notice  of  motion  by  way  of  appeal,  so  as  to  preserve  his  right  of  appeal  in  case 
the  successful  party  did  not  move  to  confirm  the  order.  The  successful  party  moved 
to  confirm  the  order,  and  the  unsuccessful  party  opposed  the  confirmation  and  the 
matter  then  stood  in  the  list  as  opposed.  The  Court  directed  both  motions  to  be 
heard  together :  Ex  parte  Lucas,  (1902)  19  W.N.  39,  98. 
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Judge's  order  should  be  served. — The  Judge's  order,  if  final,  should  be  served  g^  Jj), 
on  the  other  side  before  the  first  day  of  term,  so  that  they  may  have  an  opportunity 
of  opposing  the  confirmation,  but  this  is  not  necessary  (for  this  purpose)  where  it 
is  an  order  nisi  only  :  Thompson  v.  Hood,  (1884)  5  N.S.W.R.  202  ;  and  the  other 
party  will  not  be  heard  to  oppose  the  confirmation  of  an  order  nisi  :  Jones  v.  Jones, 
<1898)  19  N.S.W.R.  43 ;  14  W.N.  207. 

SenHce  of  confirming  order. — The  rule  confirming  the  order  must  be  taken 
out  and  served  within  a  reasonable  time  :  Thompson  v.  Hood,  supra  ;  Ex  parte  Mur- 
ray, (1902)  19  W.N.  192  ;  but  the  other  side  may  ^^-aive  the  omission  by  taking  a 
i»ubseuent  step  in  the  cause :  Thompson  v.  Hood,  supra. 

First  day  of  ,  »  ^  Term.— If  the  Court  does  not  sit  on  the  first  day  ol  term, 
the  day  of  the  first  sitting  is  the  first  day  of  term  for  the  purposes  of  this  section. 
It  was  so  held  on  the  25th  of  October,  1892,  when  several  Judge's  orders  were  con- 
firmed though  by  the  Rules  for  the  year  the  term  wasfixed  to  begin  on  the  24th. 

Proviso  to  subsec.  ^2).^The  expression  ''unless  the  Court  shall  then  otherwise 
direct  "  is  not  repeated  ;  but  the  practice  as  to  confirmation  has  hitherto  ben  the 
«ame  as  in  cases  where  the  order  is  made  in  vacation. 

The  power  of  the  Court  to  confirm  an  order  made  in  term  does  not  seem  to 
have  ever  been  questioned.     See  Ex  parte  Pitt  and  another,  (1893)  9  W.N.  160. 

Jnrifdictioii  of  Judge  in  Chambert.— As  questions  frequently  arise  respecting 
the  power  of  a  Judge  in  Chambers  to  deal  with  a  sjiven  matter,  and  the  right  of  appeal 
against  his  decisions,  it  has  been  considered  advisable  to  insert  here  references  to 
decided  cases  on  these  points. 
j  At  Common  Law. — Apart  from  statutory  authority  it  seems  difficult  to  give 

I  any  general  definition  of  the  power  of  a  Judge  at  Chambers.  In  England  it  has 
been  said  that  "the  common  law  appears  to  vest  in  a  single  Judge  the  same  equitable 
jurisdiction  over  the  proceedings  in  a  cause  which  it  vests  in  the  Court  of  which  he 
is  a  constituent  member.  His  act  therein  is  potentially  the  act  of  the  Court  ;  for 
though  he  cannot  directly  enforce  the  orders  he  makes,  nor  exercise  any  of  what  may  • 
be  termed  the  prerogative  powers  of  the  Court,  yet  the  Court  will  adopt  his  orders, 
and  for  disobedience  thereto,  when  so  adopted,  will  issue  process  of  attachment  as 
if  the  matter  had  been  originally  ordered  by  the  Court  itself."  Lush,  Practice,  668 
And  the  same  remarks  as  far  as  they  go  (*  equitable  "  being  apparently  used  not 
in  a  technical  sense)  apply  here  .  It  is  to  be  observed  that  the  position  of  a  Judge 
at  nisi  prius  and  on  Circuit  here  is  different  from  what  his  position  was  in  England. 
"  The  position  of  a  Judge  in  this  Court  trying  issues  is  altogether  different  from  that 
of  a  Judge  in  the  Court  at  nisi  prius  in  England.  There  he  is  a  mere  commissioner 
and  need  not  be  a  Judge  of  the  Court  in  which  the  action  is  brought,"  per  Martin, 
C.J.,  Rawnshy  v.  Municipality  of  Hay,  (1880)  1  N.S.W.R.  346.  And  it  appears 
that  a  Judge  in  that  position  here  represents  and  is  the  Court  and  his  order  is  a  rule 
of  Court :  semble,  ibid.  ;  and  see  Currie  v.  Municipality  of  Lismore,  (1884)  1  W.N.  6. 

Under  Statute. — But  where  the  question  arises  on  the  interpretation  of  a  Statute 
the  general  rule  as  to  the  relative  powers  of  the  Court  and  a  Judge  is  thus  stated  in 
Chitty's  Archbold's  Practice,  at  p.  1598  : — **  Where  a  statute  expressly  or  impliedly 
directs  that  the  application  shall  be  made  only  to  the  Court,  a  Judge  has  no  power 
to  interfere  :  Morgan  v.  Lute,  1  Chit.  Rep.  381  ;  Shaw  v.  Roberts.  2  Dowl.  25  ;  Jones 
v.  Fitzaddams,  2  Dowl.  1 1 1  ;  3  Tyr.  904  ;  1  C.  &  M.  855  ;  Ex  parte  Owen,  1  Dowl. 
511  ;  Under  v.  Gordon,  7  M.  &  W.  218  ;  Ross  v.  Gandell,  18  L.J.C.P.  224  ;  7  C.B. 
766. 

*  And  vice  versa  :  See  per  Coleridge,  J.,  7  Dowl.  735  ;  Morse  v.  Appleby  or  Ap- 
perley,  8  Dowl.  203  ;  6  M.  &  W.  145  ;  Barnett  v.  Craw,  1  Dowl.  N.S.  774  ;  Wearing 
V.  Smith,  16  L.J.Q.B.  1  ;  9  Q.B.  1024.    [See  also  Clark  v.  Smith,  3  C.B.  982.] 

*  But  when  a  statute,  in  general  terms,  and  without  any  special  limitations, 
either  expressed  or  to  be  inferred  from  its  terms,  gives  any  power  to  one  of  the  Superior 
Courts,  that  power  mav  be  exercised  by  a  Judge  at  Chambers :  Smeeton  v.  Collier, 
I  Ex.  457 ;  17  L.J.  Ex.  57." 

So  also  in  Lush's  Practice,  p.  948  : — "  Where  a  statute  gives  new  powers  to  the 
Court  in  general  terms,  without  any  express  limitation,  those  powers  may  be  exer- 
cised by  a  Judge  at  Chambers.  Thus  where  the  enactment  (7  Geo.  2,  c.  20,  s.  1) 
was  that '  the  Court  shall  and  may  by  rule  or  rules  of  the  same  Court  compel  such 
mortgagee  to  deliver  up  all  deeds,'  &c.,  it  was  held  that  this  power  might  be  exercised 
by  a  Judge  :  Smeeton  v.  Collier,  supra.  But  under  the  words  of  the  43  Geo.  3,  c.  46, 
s.  2, '  the  sum  of  money  so  deposited,  &c.,  shall  by  order  of  the  Court,  upon  motion 
to  be  made  for  that  purpose,'  and  of  sec.  3  of  the  same  statute,  *  upon  motion  to  be  made 
in  Court  for  that  purpose,'  and  of  the  48  Geo.  3,  c.  123,  s.  1,  *  upon  his  application 
for  that  purpose  in  term  time  made  to  one  of  the  Superior  Courts,'  it  has, been  held 
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B«  20*  ^^^  ^^^  Court  only  has  jurisdiction,  on  the  ground,  as  it  would  seem,  that  the 
words  in  italics  showed  the  intention  of  the  legislature  to  confirm  the  power  to 
the  Court  alone."    (See  cases  cited  above.) 

As  to  the  jurisdiction  of  a  Judge  where  powers  are  given  to  the  Court  by  statute 
without  restraining  words,  see  remarks  of  Windeyer,  J.,  in  In  re  Macketuiie,  (1890) 
11  N.S.W.R.  at  p.  280. 

"  The  general  principle,  no  doubt,  is  that  where  powers  are  given  to  the  Court 
by  statute,  unless  there  are  restraining  words  showing  that  the  Legislature  did  not 
intend  the  Court  to  act  through  a  Judge  (as  it  very  often  does  in  the  administra- 
tion of  its  powers)  a  single  Judge  must  be  taken  to  have  jurisdiction  given  to  him 
which  was  given  generally  to  the  Court,"  though  in  this  case  the  Court  came  to 
the  conclusion  that  under  the  statutes  in  question  (the  Real  Property  Act  and  its 
amending  Acts)  a  certain  order  could  only  be  made  by  the  Court ;  finding  the  powers 
of  **  the  Court  "  frequently  distinguished  from  those  conferred  on  a  '  Judge  '  in  these 
statutes. 

Fresh  appHcation  to  Court. — The  refusal  of  a  Judge  to  grant  an  application 
(for  change  of  venue)  is  not  of  itself  a  bar  to  the  granting  of  a  similar  application 
by  the  Court,  new  facts  may  be  adduced  on  the  latter  application  ;  but  the  fact  of 
the  previous  application  and  its  result  should  be  brought  before  the  Court,  and  all 
materials  that  were  before  the  Judge  may  be  used  again  by  either  party ;  but  the 
Judge's  order  mav  or  may  not  be  discharged  or  varied  as  incidental  to  the  order  of 
the  Court :  O'SuUivan  v.  Aarons,  (1866)  5  S.C.R.  336. 

Appeal  from  the  order  of  a  Judge  in  Chamben.— The  cases  decided  upon  the 
right  to  appeal  to  the  Court  against  a  Judge's  order  are  somewhat  conflicting.  The 
rule  genenilly  followed  in  England  appears  to  have  been  that  a  party  dissatisfied 
'  with  a  Judge's  order  may  in  general  apply  to  the  Court  to  have  it  set  aside  and  this 
;  although  the  decision  of  the  Judge  in  the  case  was  on  the  merits.  And  even  where, 
by  Act  of  Parliament,  power  ^-as  given  to  a  single  Judge  to  decide  a  matter,  an  appeal 
lay  to  the  Court  unless  it  was  expressly  or  impliedly  excluded  ;  though  the  Court 
would  not  in  general  review  a  Judge's  order  in  cases  where  the  subject  matter  was 
left  exclusively  to  his  discretion.  Chit.  Arch.  1609 ;  Lush.  948  ;  and  the  following 
cases  there  cited  :—Pike  v.  Davis,  8  Dowl.  387  ;  Re  Stretton,  14  M.  &  W.  806  , 
Shortridge  v.  Young,  12  M.  &  W.  6;  Teggin  v.  Langford,  2  Dowl.  N.S.  467  ;  10 
M.  &  W.  556 ;  Fowler  v.  ChurchUl,  2  Dowl.  N.  S.  562 ;  Brown  v.  Bamford/9  M. 
&  W.  42  ;  Wearing  v.  Smith,  10  Jur.  Q.B.  924  ;  Kilkenny  Railway  Co.  v.  Fidden, 
20  L.  J.  Ex.  141  ;  Johnston  v.  KnowUs,  1  Dowl.  N.S.  30  ;  Robinson  v.  Burbidge,  9 
C.B.  289 ;  Stokes  v.  Grissell,  14  C.B.  678  ;  Jenkins  v.  Treloar,  1  M.  &  W.  16 
Ctwlmondeley  v.  Payne,  3  Bing.  N.C.  708  ;  Tadman  v  .  Wood,  4  A.  &  E.  1011  ; 
Lane  v.  Newman,  1  B.C.  Rep.  93. 

But  in  this  colony  it  has  been  held  that  where  a.  statute  gives  a  power  to  be  exer- 
cised  by  a  Judge,  and  not  by  a  Judge  or  the  Court,  tbe  power  so.  giv^n  mur^t  hi»  ftTnr- 
Cised  by  the  Judge  only,  and  the  Court  has  no  jurisdiction  cither  to  fixerdsolhe power 
in  the  first  instance,  or  to  interfere  on  appeal,  with  the  order  made. by  the  Judge, 
unless  such  appeal  is  expressly  given  :  Ex  parte  Jones,'  \}^1A)  12  S.C.R.  284.  •  It 
-WKS  accordingly  held  in  that  case  that  no  appeal  lay  against  an  order  of  a  Judge  under 
the  98th  section  of  the  District  Courts  Act,  22  Vic.  No.  18,  (C.L.P.  Act,  s.  117  (ante)) 
ordering  issues  to  be  tried  in  a  District  Court,  but  it  is  to  be  observed  that  this  was 
a  matter  for  the  Judge's  discretion,  and  where  a  judge  in  such  case  makes  an  order 
exceeding  his  jurisdiction  an  appeal  lies :  Norton  v.  Ricketson,  (1893)  14  N.S.W.R." 
343  ;  9  W.N.  183  ;  10  W.N.  43  ;  and  Thompson  v.  Southern  Coal  Co.,  (1894)  15 
N.S.W.R.  162  ;  10  W.N.  181,  seems  to  come  under  this  head. 

Nor  does  an  appeal  lie  against  the  refusal  of  a  Judge  to  certify  for  costs  under 
the  101st  section  of  the  same  Act  (C.L.P.  Act,  s.  267,  ante)  :  Siddons  v.  N.S.W.  Shale 
&  Oil  Co.,  (1874)  12  S.C.R.  364;  again  a  matter  in  the  Judge's  discretion. 

An  appeal  lies  against  the  order  of  a  Judge  granting  or  refusing  a  prohibition 
under  the  Justices  Act,  17  Vic.  No.  39,  s.  5:Ex  parte  Marx,  (1868)  7  S.C.R.  344  ; 
but  the  section  of  the  statute  expressly  provides  for  it. 

In  cases  where  a  statute  gives  a  power  to  *  the  Court  or  a  Judge  *  the  right  to 
appeal  depends  upon  whether  the  power  is  discretionary  or  not.  W^icre  it  is  disgtcs- 
tionary,  the  decision  of  the  Judge  is  binding,  and  will  not  be  reviewed  by  the  Court. 
But  where  the  order  applied  for  is  imperative  on  the  tribunal,  if  certain  facts  are 
made  out,  and  the  Judge  mistakenly  decides  those  facts,  or  erroneously  holds  that 
he  is  not  bound  to  do  the  thing  required,  then  the  Court  may  be  applied  to  ;  for  it 
is  still  the  superior  tribunal  to  correct  errors  :  Outrim  v.  Bowden,  (1847)  cited  in 
Ex  parte  Baillie,  (1865)  5  S.C.R.  at  p.  22.  An  appeal  lies  from  the  order  of  a  Judge 
directing  execution  to  issue,  o.i  a  memorial  of  judgment  under  s.  3  of  19  Vic.  No.  12 , 
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(now  Inter-State  Debts  Recovery  Act,  1901,  ss.  8-11  {ante) ),  where  power  is  given        g^  20. 

to  •  a  Judge  of  the  Court  or  the  Court  *  :  Warner  v.  Fischer,  (1875)  13  S.C.R.  346. 

No  appeal  lies  against  the  refusal  of  a  judge  to  grant  a  writ  of  certiorari  under  s.  37 

of  the  District  Courts  Act,  1901,  because  it  is  a  matter  in  the  discretion  of  the  Judge  ; 

but  an  independent  application  for  the  writ  may  afterwards  be  made  to  the  Court : 

Cross  V.  Goode,  (1886)  7  N.S.W.R.  72  ;  2  W.N.  70. 

When  the  Judge  is,  by  Statute,  clothed  with  the  authority  of  the  Full  Court, 
there^  no  appeal  to  the  Court  from  his  decision;  e.g.  under  the  Justices  Appeal 
Act,  45  Vic.  No.  4,  s.  7,  of  which  provides  that  *  the  authority  and  jurisdiction  hereby 
vested  in  the  Supreme  Court  shaU  and  may  •  *  ♦  ♦  be  exercised  by  a  Judge  of  such 
Court  sitting  in  Chambers  as  well  in  vacation  as  in  term  time  * :  Banks  v.  Norris, 
(1890)  11  N.S.W.R.  77  ;  6  W.N.  137.  See  also  Ex  parte  Stevenson,  (1892)  1  Q.B. 
394. 

And  in  Re  Knight,  (1897)  18  N.S.W.R.  315 ;  14  W.N.  56  ;  it  was  held  that  no 
appeal  lay  from  the  order  of  a  Judge  made  under  s.  82  of  the  Real  Property  Act  (s. 
97  of  the  Act  of  1900)  where  the  words  are  *  Supreme  Court  or  a  Judge  thereof.* 
*  The  section  creates  two  distinct  and  independent  tribunals  ;*  and  in  such  a  case 
there  is  no  appeal  except  in  questions  of  procedure  ;  and  Ex  parte  Jones,  12  S.C.R. 
284,  and  Warner  \.  Fischer ^  t3"S.6.-R.  ^52,  are  saitrtoT)e  cases  of  procedure  ;  so  Butler 
V.  Walsh,  (1895)  11  W.N.  117.  And  see  Ex  parte  Chales,  (1896)  13  W.N.  107,  a 
case  under  s.  93  of  the  District  Courts  Act  (s.  110  of  the  District  Courts  Act,  1901) 
and  Cross  v.  Goode  (supra). 

When  a  rule  is  granted  returnable  in  Chambers,  it  has  been  held  in  England 
that  the  order  of  the  Judge  making  absolute  or  discharging  such  rule  cannot  be 
revised  by  the  Court :  Reg.  v.  Sheriff  of  Lancaster,  4  Jur.  538  ;  but  our  Court  has 
refused  to  follow  this  decision,  and  has  held  that  the  Court  does  not  necessarily,  by 
making  a  rule  returnable  in  Chambers,  deprive  the  parties  of  their  right  to  appeal : 
Ex  parte  Baillie,  (1865)  5  S.C.R.  17  ;  but  see  Ex  parte  Pilley,  (1903)  3  S.R.  a      H 

No  app^  lies  on  a  question  of  costs  :  Fanning  v.  Simmons,  (1866)  5  S.C.R. 
224,  at  p.  230  ;~atTeasr"^rtrere"ri6  principle  Is  involved,  and  the  question  of  costs  is 
in  the  Judge's  discretion  :  ibid.  *  It  is  an  inflexible  rule  not  to  disturb  an  order  on 
account  of  a  decision  as  to  costs  ,**  per  Stephen,  C.J.,  Re  Castle,  (1867)  6  S.C.R.  195, 
200. .  But  on  a  matter  of  principle  there  mav  be  an  appeal :  Ex  parte  Nelson,  (1871) 
10S.C.R.  182.  '  fc..;l.i 

Where  a  rule  is  made  returnable  before  a  Judge  sitting  as  the  Court  under  s.  7 
of  the  Act  22  Vic.  No.  14  (now  the  Justices  Act,  1902,  s.  112  (5) )  it  should  be  so 
expressed  and  not  made  returnable  before  a  Judge  in  Chambers  "  :  Ex  parte  Dent, 
(1901)  18  W.N.  270 ;  Ex  parte  Godfrey,  (1899)  15  W.N.  279. 

Procedare  on  appeal. — The  proper  way  to  appeal  from  the  order  of  a  Judge 
in  Chambers  is  by  motion  on  notice  :  In  re  Commercial  Bank  of  Australia,  (1895) 
11  W.N.  124.  The  order  appealed  from  must  be  before  the  Court,  annexed  to  an 
affidavit :  Zaccour  v.  Basha,  (1899)  20  N.S.W.R.  431  ;  16  W.N.  107  ;  Herbert  v. 
Municipal  District  of  Manly,  (1900)  21  N.S.W.R.  373  ;  17  W.N.  197.  Only  the 
material  that  was  before  the  Judge  can  be  used  on  the  appeal :  Thompson  v. 
Southern  Coal  Co.,  (1894)  15  N.S.W.R.  162;  10  W.N.  181. 

Taking  out  and  serving  on  the  other  side  a  Judge's  order  was  held  no  bar  to 
appeal,  where  the  service  was  accompanied  by  notice  of  intention  to  appeal :  Ex 
parte  Monson,  (1866)  5  S.C.R.  256  ;  though  the  better  course  would  be  to  take  out 
the  order  and  give  notice  to  the  other  side  that  this  has  been  done  for  the  purpose 
of  appealing  :  Ex  parte  Keogh,  (1863)  3  S.C.R.  210.  Taking  out  and  serving  the 
order  without  notice  of  intention  to  appeal,  held  a  bar  :  ibid. 

21.  (1)  Two  or  more  Courts,  each  consisting  of  two  or  Court  may  u*- 
more  Judges,  may  during  term  be  held  simultaneously  in  banco,  ^ti  "Svi^ons."^ 

(2)  Subject  to  the  provisions  of  this  Act,  each  such  f^^'^*  ^"'  ^' 
Court  shall  have  power  to  exercise  the  full  jurisdiction  of  the 
Court  hitherto  possessed  while  sitting  in  banco. 
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8.  22.  PART  IV. 

Circuit  Courts. 

Circuit  districts.  22.  The    Governor  may  by   proclamation   apportion   and 

5  Vic.  No.  4, 5.1  divide  New  South  Wales  into  three  or  more  circuit  districts^ 

and  ascertain  and  fix  the  boundaries  and  lirnits  of  every  such 

district,  and  alter  such  boundaries  and  limits  from  time  to  time 

as  occasion  may  require. 

Prodamation  of  28-  The   Govcmor   may  by  proclamation   direct  Circuit 

Circuit  <^"^^'-  Courts  to  be  holden  in  or  at  such  towns  and  places  as  he  thinks 
s.  lel*^*     ^'     '  fit  to  appoint,  and  fix  from  time  to  time,  and  vary  or  alter,  as 

occasion  may  require,  the  times  and  places  for  holding  the  said 

Courts  respectively. 

24.  Every  Circuit  Court  shall  be  holden  by  a   Judge. 

26.  Ever\'    Circuit    Court    shall    have    such    ministerial 
officers  as  may  be  required. 

The  Public  Service  Act  now  regulates  the  mode  of  appointing  to  the  Public 
service.  ' 


Court  to  be 
holden  by  a 
Judge. 

Ibid.  s.  17. 
Officers. 

rhid. 


Nature   of 
Courts  defined. 

fbid. 

r»  Vic.  No.  4,  5.  I. 


26.  Every  Circuit  Court  shall  be — 

(a)  a  court  of  record  ;  and 

(b)  a  court  of  oyer  and  terminer  and  of  assize  and  nisi  prius 
for  New  South  Wales  ;  and 

(c)  a  court  of  gaol  delivery  in  and  for  the  particular  district 
only  within  which  it  is  appointed  to  be  holden. 

27.  Every  Circuit  Court  shall  have  the  same  powers  and 
4  vi"" No '22  jurisdiction  as  courts  of  oyer  and  terminer,  and  gaol  delivery^ 
9.  17.             'and  of  nisi  prius  in  England  had  respectively  at  the  time  of  the 

passing  of  the  Act  fourth  Victoria  number  twenty-two,  and 
shall  stand  in  the  same  relation  to  the  Court  as  such  courts  respec- 
tively stood  in  with  respect  to  Her  Majesty's  Superior  Courts  of 
Record  at  Westminster  at  the  time  of  the  passing  of  the  said  Act. 


(ienrral  powers 


Jurisdiction  in 
civil  actions. 

Ihid. 

6  Vic.  No.  4. 
s.  2. 


Criming 
jurisdiction. 

4  Vic.    No.    22. 
s.  17. 

5  Vic.    No.    4. 
s.  10. 


28.  Every  Circuit  Court  may — 

{a)  try  and  determine  all  issues  of  fact  joined  in  any  action 
or  other  proceeding  commenced  or  pending  in  the  Court ; 
and 

{b)  inquire  into  and  assess  damaiges  in  any  such  action. 

29.  Every  Circuit  Court  may,  upon  information  exhibited 
therein — 

{a)  by  and  in  the  name  of  Her  Majesty's  Attorney  or  Solicitor 
General  ;  or 

(b)  in  case  of  their  absence  from  such  Court,  by  and  in  the 
name  ojf  such  other  person  as  the  Governor  appoints 
in  that  behalf, 

hear  and  determine  all  cases  of  crimes  and  misdemeanours  com- 
mitted in  New  South  Wales. 
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80.  Every  person  convicted  in  any  Circuit  Court  of  any       S.  SO. 
crime  or  offence  cognizable  therein  shall  be  liable  to  the  same  j^^sdicUon  as 
pencdties  and  punishments  as  by  law  could  be  inflicted  on  such  to  punishment, 
person  if  convicted  in  the  Court  of  such  crime  or  offence.  6Vic.No.4.5.2. 

81.  Every  Circuit  Court  shall  proceed  in  all  cases  accord- ^'^^"fjj-^  22 
ing  to  the  form  and  manner  observed  and  established  by  law  s.  17.  * 

in  the  Court  in  similar  cases. 

82.  If  in  any  case  the  Judge  does  not  arrive  at  any  such  ^j^^^^'g" circuit 
circuit  town  or  place  in  time  to  open  the  Circuit  Court,  or  does  Court. 

not  actually  open  such  Court  on  the  day  for  that  purpose  ap-  ibid.  s.  is. 
pointed  by  any  such  proclamation  as  aforesaid,  the  subsequent 
holding  of  such  Court  shall  not  for  that  reason  be  or  be  taken 
to  be  illegal,  but  the  same  may  be  opened  and  holden,  either  by 
the  same  Judge  or  by  any  other  Judge,  on  any  following  day  : 

Provided  that  every  such  Circuit  Court  shall  be  actually 
opened  and  holden  on  the  day  so  appointed  except  in  cases  of 
unavoidable  accident,  and  that  then  such  Court  shall  be  opened 
and  holden  as  soon  afterwards  as  possible. 

33    The  records  of  every  Circuit  Court   shall  be  taken  to  Custody  of 
belong  to  and  shall  be  kept  in  the  Supreme  Court,  and  the  Pro-  ^^^^-  ^^  ^^ 
thonotary  shall  have  their  legal  custody  :  s.  359!* 

Provided  that  during  the  sitting  of  any  Circuit  Court  the 
Judge's  Associate,  or  other  officer  there  acting  as  clerk  of  Assize, 
shall  in  respect  of  all  proceedings  at  such  sitting  have  the 
custody  of  such  records. 


PART  V. 
Court  Fees. 
34.  (1)  The   Governor   may,   by   notice   in   the   Gazette,  Governor  may 
direct  that  after  the  day  specified  in  the  notice  all  or  any  of  the  coIi^ted^y° 
fees  to  be  demanded  and  paid  in  the  Court  or  in  any  Circuit  ^f^^  °^ 
Court  shall  be  collected  by  means  of  stamps.  eo  vic.  No.  19, 

(2)  After  the  day  so  specified,  the  fees  mentioned  in  ''* 
the  notice  shall  be  received  by  stamps  denoting  the  sums  payable, 
and  not  in  money. 

(3)  All  or  any  of  the  stamps  shall  be  impressed  or 
adhesive  as  may  be  directed  in  the  notice. 

3A.  (1)  Where  any  fee  mentioned  in  such  notice  is  pay-  Documem, 
able  in  respect  of  a  document,  the  stamps  denoting  the  fee  shall  {^^^/tam^! 
be  affixed  to  or  impressed  upon  the  document,  or  such  other  jbid,  s.  4. 
document,  book,  or  record  as  may  be  prescribed  by  regulations 
made  under  the  authority  of  this  Act. 

(2)  Where  any  fee  mentioned  in  such  notice  is  pay- 
able otherwise  than  in  respect  of  a  document,  the  stamps  denot- 
ing the  fee  shall  be  affixed  to  or  impressed  on  such  document, 
book,  or  record  as  may  be  prescribed  as  aforesaid. 
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S.  8S«  (3)  The  Governor  may  make  regulations  prescribing 

the  document,  book,  or  record  to  be  stamped  as  aforesaid. 

IuS*^"befor^  ^-  ^^  Ju^gc  or  officer  of  any  Court  shall  allow  any  such 

being  filed.  document  as  aforesaid  to  be  filed,  received,  or  used,  although  no 
oo^vic.  No.  10,  exception  be  taken  thereto,  until  the  document  has  been  first 
duly  stamped.  And  if  the  document  is  through  mistake  or 
inadvertence  filed,  received,  or  used  in  any  Court  without  having 
been  first  duly  stamped,  the  said  Court  or  a  Judge  may  order 
that  it  be  duly  stamped. 

Op  a  Judge. — These  words  having  been  inserted  to  save  reference  to  the  Full 
Court  in  a  case  say  at  nisi  prius. — (Commissioner's  Note.) 

?h^tVam>»^Are  ^'^'  Evcry  officer  whose  duty  it  is  to  receive  any  fees, 

affixedor  which  Under  the  authority  of  this  Act  are  required  to  be  collected 
dSr/^cancdUd.  by  mcans  of  stamps,  shall  see  that  the  proper  stamps  have  been 
Ibid.  s.  6.         affixed  to  or  impressed  on  the  document,  book,  or  record  required 

to  be  stamped,  and  that  when  adhesive  stamps  are  used  the  same 

are  duly  cancelled. 

sum^^Acts^^io  ^'  ^^^  provisions  of  the  Stamp  Duties  Act,  1898,  and 

aSi?r  *^**  ^'^  of  any  Act  amending  the  same  shall,  so  far  as  applicable,  extend 
Ibid.  and  apply  to  and  in  respect  of  all  stamps  required  under  this 

Act  to  be  -used. 


PART  VI. 
Rules. 
Power  lo  make  89.  The   Judgcs   may  make  all  such  general   rules  and 

\  T'    V-    ««  orders  as  to  them  seem  meet — 

4    VIC.    No.   22, 

*•  ^;  (a)  for  the  regulation  of  practice  and  pleadings  in  the  Court 

i5^\ic.  No.  17,  jj^  ^Y  respects  in  the  several  branches  of  its  jurisdiction  ; 

60  Vic.  No.  10,  and 

«.  2. 

(b)  for  facilitating,  or  more  fully  carrying  into  effect,  all  or 

any  of  the  provisions  and  objects  of  Part  IV  of  this  Act ; 
and 

(c)  for  fixing  the  amount  of  fees  and  costs  to  be  allowed  in 

respect  of  all  matters  at  any  time  pending  in  the  Court 
to  the  practitioners  therein  ;  and 

(d)  for  fixing  the  fees  to  be  demanded  and  paid  in  the  Court 
and  in  the  Circuit  Courts ;  and 

(e)  for  the  government  and  conduct  of  the  officers  and  min- 

isters of  the  Court  and  of  the  Circuit  Courts. 

Rules  to  have  ^'  ^^ery  rule  and  order  so  made  shall  be  of  the  same 

force  of  law.       forcc  and  effect  as  if  the  same  had  been  inserted  in  and  had  formed 
4  Vic.  xo.  22.  part  of  this  Act. 

5.  23.  ^ 

This  did  not  originally  apply  to  rules  under  subsection  (c)  and  [d)  of  the  previous 
clause,  but  the  omission  would  seem  to  have  been  accidental.  The  provision  for 
transmitting  rules  for  His  Majesty's  approval  or  disallowance  has  bee  n  omitted  as 
obsolete. — (Commissioner's  Note.) 
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M.  Nothing  in  this  Part  of  this  Act  shall  affect  the  pro-       8.  M. 
visions  of  any  Act  in  force  for  the  time  being,  by  which  power  ^^^^^  ^^  ^^^^ 
to  makes  rules  or  orders  is  conferred  upon  the  Court  or  any  rules  under 
Judge. 


other  Acts 
saved. 


Refarenoe  u>  Act 


6VVm.IVNo.l2 

4Vic.  No.  22.. 
5  Vic.  No.  4. 

5  Vic.  No.  9  . . 
15Vic.No.l7 

17  Vic.  No.  12 
22  Vic.  No.  14 


SCHEDULE. 


Title  or  Short  Title. 


An  Act  to  remove  doubts  respecting  the  power 
of  the  Supreme  Court  of  New  South  Wales  to 
do  and  perform  certain  acts  which  are  required 
to  be  done  and  performed  by  His  Majesty's 
Courts  in  England. 

An  Act  to  provide  for  the  more  eflFectual  ad- 
ministration of  justice  in  New  South  Wales 
and  its  dep>endencies. 

An  Act  to  make  further  provision  for  the  trial 
of  cases  in  the  Circuit  Courts  of  New  South 
Wales,  and  to  amend  in  certain  respects  the 
Act  providing  for  trial  by  jury  in  such  Courts. 

An  Act  for  the  further  amendment  of  the  law 
and  for  the  better  advancement  of  justice. 

An  Act  to  repeal  so  much  of  the  Imperial  Act 
ninth  George  the  Fourth,  chapter  eighty- 
three,  and,  the  Colonial  Act  fourth  Victoria 
number  twenty-two  as  vests  a  power  of  taxa 
tion  in  the  Judges  of  the  Supreme  Court. 
An  Act  to  amend  the  law  respecting  fees  taken 
by  officers  of  the  Supreme  Court. 

The  Constitution  Act        


Equity  and   Banco  Business  Expediting  Act 


25  Vic.  No.  9. .,  An  Act  to  amend  the  law  as  to  the  qualification 
for  certain  judicial  and  other  offices. 


28  Vic.  No.  7.;  An  Act  to  authorise  the  appointment  of  an 
additional  Judge  of  the  Supreme  Court. 

36  Vic.  No.  9.  .1  Matrimonial  Causes  Act 

44  Vic.  No.  18  I   Equity  Act  of   1880        


45  Vic.  No.  1 . . 

46  Vic.  No.  15 
46  Vic.  No.  17 
46  Vic.  No.  19 
48  Vic.  No.  3 

48  Vic.  No.  13 


An  Act  to  authorise  the  appointment  of  an 

additional  Judge  of  the  Supreme  Court. 
Judges'  Salaries  and  Pensions  Act  of  1883 
Criminal  Law  Amendment  Act  of  1883 
Retired  Judges'  Pensions  Act  of  1883  . . 
Matrimonial  Causes  Act  Amendment  Act  of 

1884. 
An  Act  to  regulate  appeals  to  and  the  Consti- 
tution of  the  Supreme  Court  sitting  in  banco. 


Exteut  of  Repeal. 


The  whole. 


Sections  1,2,3,13 
16,17,  IS,  19,23 
24,   25,  and   27. 

Sees.  1,2,  &  10. 


Sees.   1   to   11   in- 
clusive. 
The  whole. 


The  whole. 

Sees.  38,  39,  40, 
and  so  much  of 
section  51  as  re- 
lates to  Judges. 

Sees.  4,  5,  6,  and 
section  7  except 
in  so  far  as  it  re- 
lates to  cases 
under  the  Jus- 
tices Acts. 

So  much  as  refers 
to  the  offices  of 
Chief  Justice  and 
of  the  Puisne 
Justices. 

The  whole. 

Sees.   3  and  4. 

So  much  of  sec- 
tion 1  as  relates 
to  appointment, 
and  section  2. 

The  whole. 

The  whole. 
Section  359. 
The  whole. 
The    unrepealed 
portion. 
The  whole. 
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Behd. 


50  Vic  No.  35 
50  Vic.  No.  36 


51  Vic.  No.  19 

55  Vic.  No.  3 
55  Vic.  No.  26 
60  Vic.  No.  19 


Supreme  Court  (Sixth  Judge)  Act  of  1887.. 

An  Act  to  enable  any  Judge  of  the  Supreme 
Court  to  hear  and  determine  matters  in 
the  Equity,  Ecclesiastical,  and  Divorce 
jurisdiction  of  the  Court. 

Bankruptcy  Act,  1887       


Supreme  Court  Procedure  Act  of  1891 
Judicial  Offices  Act  of  1892 
Supreme  Court   Fees  Act,   1896 


The  whole. 
The  whole. 


The    unrepealed 
portion. 
The  whole. 
Section  3. 
The  whole. 
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WITNESSES  EXAMINATION 
ACT    1900.       . 


This  Act  consolidates  parts  of  the  following  statutes : — 

4  Vic.  No.  22  ; 

5  Vic.  No.  9  ; 
18  Vic.  No.  13  ; 
36  Vic.  No.  9  ; 
44  Vic.  No.  18  ; 
54  Vic.  No.  25  ; 

TABLE 

Showing  how  the  sections  of  Acts  consolidated  have  been  dealt  with. 


Section  of 
Repealed  Acts. 

SeotiuD  of          1 
Conflolidated  Act.    | 

Bemarks. 

1    Wm.    IV,   c.    22. 
(See  note  to  5  Vic. 
No.  9.S.  I5y  infra) 
ss.  1-3 

Omitted  as  not  being  within  the  scope  of 
5  Vic.  No.  9,  s.  15. 

Omitted.     See  note  to  ss.  1—3. 

4 
5 
6 

7 

8 

9 

10 

11 

4 

7 

8 

9 

10 

12 

11 

4  Vic.  No.  22,  s.  14 

5  Vic.  No.  9,  s.   15 

16 

18  Vic.  No.  13,  s.  2 
3 

36  Vic.  No.  9,  s.  12 

44  Vic.  No.  18,  s.  44 

64  Vic.  No.  25,  s.  98 

4,  6, 

4 
11 

t 

4 
4,11 

11 

This  section  adopts  the  procedure  under 
1  Wm.  IV,  c.  22,  supra. 
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Witnesses  Examination  Act 

COMPARATIVE 

Showing  how  the  provisions  of  the  sections  consolidated  in  s.  4  of 


Section  of  Act 


4  Vic.  Na  28,  8.  14. 


1  Wm.  IV.,  c.  22.  t.  4, 

adopted  by  6  Vic. 
No.  9.  s.  IS. 


18  Vic.  No.  13,  8  2. 


In  what  proceeding  In  all  cases  whether  In  every  action  and 
examination        of  j    at  law  or  in  equity     suit   in    the    Su- 


witnesses  may  be 
directed. 


At  what  stage  of  the 
proceedings. 


At  any  stage  of  the 
case. 


or  in  any  ecclesi- 
astical proceeding, 
and  in  any  crim- 
inal case.. 


preme    Court    of 
New  South  Wales 


In  all  cases  in  which 
any  person,  not 
being  a  party  to 
the  suit,  action  or 
proceeding  maybe 
examined  as  a  wit 
ness  de  bene  esse 
or  under  a  com- 
mission. 


Upon    whose    appli- 
cation. 


In  criminal  cases  on 
the  application  or 
with  the  consent 
of  both  the  crown 
and  the  prisoner 


Upon  the  application 
of  any  of  the  par- 
ties. 


In  whom  the  power 
to  make  the  order 
is  vested. 


Each  of  the  Judges 
of  the  Supreme 
Court  of  New 
South  Wales  resi- 
dent at  Sydney. 


Each  of  the  Judges 
of  the  Supreme 
Court  of  New 
South  Wales  resi- 
dent at  Sydney, 


The     Court     or     a 
Judge. 


Persons  who  may  be 
ordered  to  be  ex- 
amined, and  cir- 
cumstances under 
which  persons 
may  be  ordered  to 
be  examined. 


Any  witness  who  is 
(a)  beyond  the 
seas,  or  (b)  at  a 
greater  distance 
than  200  miles 
from  the  intended 
place  of  trial, 
(c)  from  age  or  in- 
firmity unable  to 
attend  the  trial,} 
or  where  from  any 
of  such  causes,  or 
from  his  being 
about  to  depart 
beyond  sea  or  to 
some  place  beyond 
the  said  distance 
of  200  miles,  the 
testimony  of  such 
witness  is  in  dan- 
ger of  being  lost.' 


Any  witness  whether 
within  or  with- 
out the  jurisdic- 
tion of  the  Court 
where  the  action 
is  depending. 


Any  party  to  the 
suit,  action,  or 
proceeding. 
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36  Yio.  No.  9,  B.  IS. 

44  Vic.  No.  18,  g.  44. 

M  Vic.  No  S5,  8.98. 

OonaoUdated  Act  ss.  4, 
9,  and  11,(1). 

In  every  case  where 
the     Court     (i.f., 
the    Chief    Judge 
in    Equity.        See 
44  Vic.  No.  18,  s. 
3)    shaU    deem    it 
expedient     to     do 
so. 

In  any  action,  suit, 
or  proceeding  in 
the  Court  (t.^.,  in 
the  Supreme  Court 
See  s.  3  of  the 
Consolidated  Act) 
in  any  jurisdiction, 
except  a  criminal 
proceeding.  (As 
to  criminal  pro- 
ceedings see  s.  6 
of  the  Consoli- 
dated Act.) 

At  any  stage  of  the 
case. 

At  any  stage  thereof. 

Upon  the  application 
of  any  party. 

The  Court  (i.e.,  the 
Chief    Justice    or 
the      Judge     ap- 
pointed or  nomin- 
ated  to   sit  alone 
and        adjudicate 
under  the  Act  36 
Vic.    No.    9.    See 
s.  49  of  that  Act). 

The  Court  (i.f.,  the 
Chief     Judge     in 
Equity      or      the 
Judge   actitig   for 
him.    See  ss.  1-3 
of  44  Vic.  No.  18). 

The  Court  (z.e.,  the 
Probate  Judge  or 
any  Judge  acting 
for  him.    See  s.  4 
of  64  Vic.  No.  25). 

The  Court  or  a  Judge 
(i.e.,  the  Supreme 
Court  or  a  Judge 
of  the  Supreme 
Court.  See  s.  3  of 
the  Consolidated 
Act). 

Any  witness  out  of 
the       jurisdiction 
of   the   Court,  or 
where    by    reason 
of    his    illness    or 
from     other     cir- 
cumstances      the 
Court     shall     not 
think    fit    to    en- 
force   the    attend- 
ance  of   witnesses 
in  open  Court. 

Any  witness. 

Any     witness    in   a 
contested     matter 
who  is  out  of  the 
jurisdiction  of  the 
Court,  or  where  by 
reason  of  his  illness 
or    otherwise    the 
Court     shall     not 
think  fit  to  enforce 
the  attendance  of 
the  witness  in  open 
Court. 

Any  witness  whether 
within  or  without 
the  jurisdiction  of 
the  Court. 
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Showing  how  the  provisions  of  the  sections  consolidated  in  s,  4  of 


Section  of  Act. 


4  Vic.  No.  9%,  8. 14. 


How    the    examina- 
tion is  to  be  made. 


Before  whom  the  ex- 
amination is  to  be 
held. 


How  the  examina- 
tion is  directed 
or  authorised 

whether  by  order 
or  commission. 


Either  viva  voce  or 
.upon  interroga- 
tories as  the  Judge 
shall  think  fit  to 
direct. 


Such  person  or  such 
commissioner  or 
other  oflficer  of  the 
Court  as  the  Judge 
shall  for  that  pur- 
pose appoint. 


By  order  or  commis- 
sion. 


Directions  which 
may  be  given,  and 
terms  which  may 
be  imposed. 


How  the  results  of 
such  examination 
mav  be  used. 


1  Wm.  IV.,  c.  83,  s.  4, 

adopted  by  5  Vic. 

No.  B,  8. 16. 


On  oath  upon  inter- 
rogatories or  other- 
wise. 


The  master  or  pro- 
thonotary  of  the 
Supreme  G>urt  or 
other  person  or  per- 
sons to  be  named 
in  the  order  (this 
applies  only  to  the 
examination  of 
witnesses  within 
the  jurisdiction  of 
the  Court). 


18  Vic  No.  13, 8.  i 


By  order  if  the  wit- 
ness is  within  the 
jurisdiciton  of  the 
Court,  by  com- 
mission if  the  wit- 
ness is  out  of  the 
jurisdiction  of  the 
Court. 


Every  such  exami 
nation  being  duly 
taken  and  return- 
ed shall  be  allowed 
and  read  at  the 
trial  or  hearing 
accordingly. 


All  such  directions 
touching  the  time, 
place,  and  manner 
of  the  examina- 
tion, whether 
within  the  juris- 
diction of  the 
Court  wherein  the 
action  shaU  be 
depending  or  with- 
out, and  all  other 
matters  and  cir 
cumstances  con- 
nected with  such 
examination  as 
may  appear  rea 
sonable  and  just. 


Such  terms  in  all 
respects  as  the 
Court  or  Judge 
may  think  reason 
able. 


Every  examination 
thereupon  taken 
if  the  same  would 
have  been  admis- 
sible in  the  case  of 
an  ordinary  wit- 
ness, may  be  read 
in  evidence  at  the 
trial  or  hearing 
accordingly. 
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M  Vlo.  Na  »,  8.  IS. 

44  Vic.  No.  18.8.44. 

54  Vio.  No.  25,  s.  08. 

Oonaolidated  Act,  8«.  4, 
9,  and  11  (1). 

Upon       interrogato- 
ries or  otherwise. 

Either  orally  or  up- 
on  interrogatories 
as  the  Court  shall 
think  fit. 

On  oath  upon  inter- 
rogatories or  other 
wise. 

On  oath,  either  viva 
voce  or  upon  in- 
terrogatories or 
otherwise. 

Before  any  oflker  of 
the  Court  or  other 
person       to       be 
named      in      the 
order. 

By  commisison. 

Before   such    person 
or    officer    of    the 
Court   as   it  shall 
for    that    purpose 
appoint. 

By    commission    or 
order,  but  a  com- 
mission   need    not 
be    sued    out    for 
the      examination 
of     any      witness 
within    the    juris- 
diction      of       the 
Court. 

Before  any  officer  of 
the  Court  or  other 
person  to  be  named 
in  the  order;  (tliis 
applies     only      to 
witnesses      within 
the  jurisdiction  of 
the  Court). 

Before  an  officer  of 
the  Court  or  other 
person  to  be  named 
in  the  rule  or  order 
(this  applies  only 
to  witnesses  with- 
in the  jurisdiction 
of  the  Court). 

By  commission,  or  if 
the  witness  is  with- 
in the  jurisdiction 
of    the    Court    by 
order. 

By  rule  or  order  if 
the  wntness  is 
within  the  juris- 
diction of  the 
Court;  by  commis- 
sion whether  the 
witness  is  in  or  out 
of  the  jurisdiction 
of  the  Court. 

All  such  directions 
touching  the  time, 
place,  and  manner 
of  the  examination 
as  well  within 
the  jurisdiction  as 
without,  and  all 
other  matters  and 
circumstances  con- 
nected with  the 
examination  as  ap- 
pear reasonable 
and  just. 

Every    such    exami- 
nation being  duly 
taken  and  return- 
ed may  be  read  in 
evidence     at     the 
trial     or     hearing 
accordingly. 

The  examination  or 
deposition  of  any 
witness  taken  un- 
der this  Act  may 
be  read  in  evidence 
at  the  hearing, 
saving  all  just  ex- 
ceptions. (See  s. 
11  (1)  of  the  Con- 
solidated  Act. 
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COMPARATIVE 

Showing  how  the  provisioDB  of  the  Bections  consolidated  in  a.  4  of 


Seotion  of  Aot. 


4  Ylo.  No.  83, 8. 14. 


1  Wm.  IV.,  c.  M.  8.  4, 

adopted  by  ft  Vio. 

No.  9, 1. 15. 


18  Ylo.  No.  IS,  8.  S. 


Powers  conferred  on 
persons  before 
whom  examina- 
tions are  to  be 
held. 


Powers  conferred 
upon  Courts  in 
respect  of  the  ex- 
amination of  wit- 
nesses. 
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3eVIc.No.»,i.lS. 


44  Vlo.  No.  18,  s.  44. 


Every  officer  or  per- 
son appointed  to 
examine  any  wit- 
nesses by  order  of 
the  Court  shall 
have  the  power 
of  administering 
oaths  and  also 
such  other  powers 
as  by  the  order 
appointing  him 
may  be  directed. 


M  Yio.  No.  SS,  8.  98. 


OonsoUdatw)  Aot,  h.  4, 
d.audlia)* 


All  the  powers  en- 
abling the  Court 
to  issue  commis- 
sions and  give 
orders  for  the  ex- 
amination of  wit- 
nesses in  actions 
depending  in  such 
Court  and  to  en- 
force such  exami- 
nation, and  all  the 
provisions  of  any 
Acts  for  enforcing 
or  otherwise  ap- 
plicable to  such 
examination,,  and 
the  witnesses  ex- 
amined shall  ex- 
tend and  be  ap- 
plicable to  the 
examination  of 
witnesses  under 
commissions  and 
orders  of  the  Court 
and  to  the  wit- 
nesses examined 
for  all  purposes  of 
this  Act  (i^.,  36 
Vic.  No.  9)  in  like 
manner  as  if  such 
Court  were  try 
ing  an  action  at 
law  pending  in 
such  Court. 


Any  p)erson  author- 
ised by  any  rule, 
order,  or  commis- 
sion under  this 
Act  to  take  the 
examination  of  any 
witness  shall  take 
such  exammation 
upon  the  oath  of 
such  witness,  to 
be  administered  by 
the  persons  so 
authorised  or  by  a 
Judge.  (See  s.  9 
of  the  Consolidated 
Act,  which  conso- 
lidates s.  7  of  1 
Wm.  IV.,  c.  22.) 


All  the  powers  now 
vested  in  the  Su- 
preme Court  in  its 
equitable  jurisdic 
tion  with  reference 
to  the  issuing  of 
commissions  and 
ordering  the  ex- 
amination of  wit- 
nesses and  gener- 
ally in  connection 
therewith  shall  ex 
tend  to  and  be 
applicable  to  the 
Court  in  its  pro- 
bate jurisdiction. 


Note.— The  effect  of 
these  provisions  is 
preserved  by  the 
consolidation  in 
this  Act  of  the 
sections  in  which 
such  provisions  are 
contained. 


C.L.P.A. 
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ACT  No.  XXXIV.,   1900. 

An  Act  to  consolidate  enactments  relating  to  the  ex- 
amination of  witnesses  and  production  of  documents 
in  certain  cases.    [Assented  to,  19th  October,  1900.] 

BE    it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  as- 
sembled, and  by  the  authority  of  the  same  as  follows  : — 


Short  tiUe. 


1.  This  Act  may  be  cited  as  the  "  Witnesses  Examination 
Act,  1900." 


Repeal. 
Schedule: 


2.  The  Acts  mentioned  in  the  Schedule  to  this  Act  are, 
to  the  extent  therein  expressed,  hereby  repealed. 


Interpretation.  3    jj^  ^j^jg  ^^t,  unlcss  the  contcxt  or  subjcct-mattcr  other- 

wise  indicates  or  requires, — 

"  the  Court  **  means  the  Supreme  Court ; 
**  Judge  "  means  a  Judge  of  the  Court. 

A  District  Court  Judge  would  have  no  power  to  order  an  examination  on  com- 
mission, where  issues  are  remitted  to  him  to  be  tried  under  the  C.L.P.  Act,  s.  117 
{ante) ;  Cohen  v.  Barclay,  (1896)  12  W.N.  136. 


Examinations 
on  commission, 
&c.,  in  civil 
proceedings. 

1  Wm.  IV,  c.  22, 
s.  4. 

4  Vic.    Xo.    22, 
s.  14. 

5  Vic.  No.  9, 
s.  16. 

18  Vic.  No.  13 

s.  2. 

30    Vic.    No.    9, 

s.  12. 

44  Vic.  No.  18, 

s.  44. 

54  Vic.  No.  25, 

s.  98. 


4.  (1)  In  any  action,  suit,  or  other  proceeding  in  the  Court 
in  any  jurisdiction,  except  a  criminal  proceeding,  at  any  stage 
thereof,  and  upon  the  application  of  any  party  thereto,  the  Court 
or  a  Judge  may  by  rule  or  order  direct —   ^ 

(a)  that  any  witness  within  the  jurisdiction  of  the  Court  be 
examined  on  oath,  either  viva  voce  or  upon  interroga- 
tories or  otherwise,  before  an  officer  of  the  Court  or 
other  person  to  be  named  in  the  rule  or  order ;  or 

(Jb)  that  a  commission  do  issue  for  the  examination  of  wit- 
nesses on  oath,  either  viva  voce  or  upon  interrogatories 
or  otherwise,  at  any  place  in  or  out  of  the  jurisdiction. 

(2)  The  Court  or  Judge  may  by  the  same  or  any  sub- 
sequent rule  or  order  give  all  such  directions  touching  the  time, 
place,  and  manner  of  such  examination,  as  well  within  the  juris- 
diction as  without,  and  all  other  matters  and  circumstances  con- 
nected with  such  examination  as  appear  reasonable  and  just. 

The  various  sections  which  give  powers  to  the  different  jurisdictions  of  the  Court 
to  direct  evidence  to  be  taken  on  commission  are  not  all  worded  alike.  Many  of 
the  differences  are  not  very  material,  and  it  has  been  necessary  to  disregard  some 
of  them  in  order  to  blend  the  sections  and  secure  uniformity.  Thus,  uiis  clause 
combines  seven  sections,  and  almost  every  expression  in  it  represents  a  compromise. 
For  example,  the  words  **  the  Court  or  a  Judge  "  may  possibly  extend  the  present 
powers  in  the  Equity  and  Divorce  jurisdictions  ;  and  the  phrase  *  action,  suit,  or 
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other  proceeding,"  is  put  for  a  variety  of  other  expressions,  some  of  which  may  not         g.  4. 
go  so  far,  as,  for  example,  *  in  every  action,'  **  in  aJl  cases  at  law  or  in  equity  and  in 
any  ecclesiastical  proceeding,"  *  every  action  and  suit,"  *  in  every  case,"  **  in  all  cases 
in  which  a  person  not  a  party  to  the  suit,  action,  or  other  proceeding,"  etc. — {Com- 
missioner's Note.) 

Upon  the  applloatloii  of  any  pajrty  thereto.— On  an  application  to  ex-  Affidavit  in 
amine  a  witness  de  bene  esse  the  affidavit  in  support  should  state  now  and  in  what  napport. 
way  the  evidence  of  the  witness  is  material,  or  facts  from  which  the  Court  can  see 
that  his  evidence  is  material,  and  that  the  applicant  cannot  safelv  proceed  to  trial 
without  the  evidence:  The  Brush  Electrical 'Engineering  Co.,  Dd.  v.  Parke  and 
Lacy  Co.,  (1891)  8  W.N.  54 ;  McMahon  v.  Evans,  (1892)  8  W.N.  94.  In  Cox  and 
wife  V.  Cox,  (1893)  10  W.N.  37,  it  was  held  that  a  cablegram  from  England  saying 
*  Important  evidence  obtainable,"  was  not  sufficient. 

At  any  place  in  or  oat  of  the  Juribdiction.— In  Mason  v.  Delargy,  (1884)  ExaminaUon  of 
1  W.N.  68,  a  commission  to  examine  witnesses  in  England  was  granted  even  though  witnesses 
the  witnesses  had  been  in  Sydney  and  might  have  b^n  examined  de  bene  esse  before  **'*"oad- 
their  departure.     And  in  The  McKay  Shoe  Machinery  Co.,  Ltd.  \. Turner  and  another, 
(1900)  16  W.N.  192,  A.  H.  Simpson,  C.J.  in  Eq.,  quoted  with  approval  Cock  v.  All-  Judicial  dis- 
cock  6-  Co.,  (21  Q.B.D.  178)  where  the  late  Master  of  the  Rolls,  Lord  Esher,  said,  at  ^^^^^o**- 
page  181  : — "  It  is  clear  that,  according  to  the  established  practice,  it  is  a  matter 
of  judicial  discretion,  and  the  commission  9u^ht  only  be  granted  on  reasonable  grounds 
being  shownJorita  issue.    The  matter  being  one  of  discretion,  it  is  impossible  to 
lay  down  any  general  rule  as  to  when  a  commission  will  be  granted.     It  must  depend 
on  the  circumstances  of  the  particular  case.     The  Court  must  take  care  on  the  one 
hand  that  it  is  not  granted  when  it  would,  be  oppressivCj  or  unfair  to  the  opposite 
party,  and  on  the  other  hand  that  a  party  has  reasonable  facilities  for  making  out 
his  case,  when  from  the  circumstances  there  is  a  difficulty  in  the  way  of  witnesses 
attending  at  the  trial.     All  the  circumstances  of  each  particular  case  must  be  taken 
into  consideration." 

Mr.  Justice  Simpson  then  went  on  to  deal  with  the  question  of  expense  and  later  Question  of 
on  in  liis  judgment  said  :  *  Now,  in  the  present  case,  there  is  nothing  to  show  that  expense, 
it  is  essential  that  the  examination  of  these  witnesses  or  any  of  them  should  take 
place  here,  and  I  may  surely  assume  for  myself  that  it  will  be  less  expensive  to  ex- 
amine three  witnesses  in  America  than  here."  He  then  made  the  order  asked,  but 
ordered  that  the  commission  should  lie  in  the  office  until  the  plaintiffs  filed  a  proper 
affidavit  of  discovery  (they  being  in  default  as  to  this),  and  until  the  defendant  had 
had  an  opportunity  of  making  such  application  to  the  Court  as  he  thought  fit. 

As  to  a  party  to  the  action ,  see  s.  5  (post) .  Party. 

The  Court  op  Judge  may  by  the  same  op  any  subsequent  rule  or  ordep 
give  all  such  dipections,  etc.— In  McQuade  v.  Herman,  (1887)  3  W.N.  102,  the 
commission  was  granted  subject  to  conditions  ;  and  in  Berndt  v.  Berndt,  (1887)  3 
W.N.  58,  on  an  application  for  a  commission  and  on  plaintiff's  counsel  consenting 
to  an  order  being  made  for  an  examination  upon  written  interrogatories,  Windeyer, 
J.,  granted  the  application  but  would  not  order  interrogatories  saying  that  they 
would  only  hamper  the  case. 

A  Judge  may  extend  the  time  granted  to  a  party  by  the  original  order  for  nom-  • 

inating  an  agent  abroad  :  Elkan  v.  Fels,  (1898)  14  W.N.  124. 

Tlie  application  will  usually  be  on_siJLDaillQna ;  no  ground  need  be  stated  except 
by  reference  to  the  affi(Ia~vits~wHicTi  need  not  be  served  :  R.  311  (post). 

Costs  of  the  application  and  of  the  commission  are  costs  in  the  cause  unless  other- 
wise ordered  Ts.  1^  (posT).  ' 


5.  No  such  rule  or  order  shall    be  made  with  respect    to  Parties. 
a  witness  who  is  a  party  to  the  suitj  action^  or  proceeding,  on  the  is  vic.  No.  13 
ground  of  his  intended  departure  from  New  South  Wales  or  to  ^-  ^* 
remote  parts  within  the  same,  unless  it  be  shown  to  the  satis- 
faction of  the  Court  or  Judge  that  such  departure  is  in  fact 
urgently  required  by  unavoidable  circumstances  or  some  unex- 
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SL  9.       pected  emergency,  and  that  the  examination  is  not  sought  in 
order  to  avoid  crass-examination  before  the  Court  or  a  jury. 

As  the  G>urt  can  always  make  the  granting  of  an  order  of  this  kind  conditional^ 
when  the  witness  to  be  examined  is  a  party  to  the  suit,  some  unnecessary  words 
in  the  original  section  have  been  omitt^. — (Commissioner's  Note.) 


The  like  in 

criminal 

proceedings. 

4   Vic.    No.   22, 
s.  14. 


8.  In  any  criminal  proceeding,  if — 

(a)  any  witness  is  out  of  the  jurisdiction  of  the  Court  or 
above  two  hundred  miles  from  the  intended  place  of 
trial ;  or 

(6)  any  Witness  is  from  age  or  infirmity  unable  to  attend 
the  trial ;  or 

{c)  the  testimony  of  any  witness  is  in  danger  of  being  lost^ 
by  reason  of  his  age  or  infirmity,  or  of  his  being  about 
to  depart  out  of  the  jurisdiction  or  to  some  place  beyond 
the  said  distance  of  two  hundred  miles, 

the  Court  or  a  Judge  may,  on  the  application  or  with  the  consent 
of  the  Attorney-General  or  the  Crown  prosecutor  as  well  as  the 
prisoner,  but  not  otherwise,  make  a  like  rule  or  order  in  re.spect 
of  such  witness. 

The  powers  given  in  4  Vic.  No.  22,  s.  14,  do  not  seem  to  have  been  extended 
as  to  criminal  cases  by  the  other  Acts,  and  are  here,  therefore,  reproduced.  It  would 
seem  that  the  original  Act  referred  only  to  the  Supreme  Court,  and  not  to  Courts  of 
Quarter  Sessions. — {Commissioner's  Note.) 


Commanding 
attendance  of 
witnesses  or 
production  of 
documents. 

1  Wm.  IV,  c.  22, 
$;5. 


Penalty  for 
disobedience. 


7.  (1)  When  any  rule  or  order  is  made  under  the  fourth 
section  of  this  Act — 

(a)  for  the  examination  of  any  witness  ;  or 

(b)  for  the  issue  of  a  commission   for  an  examination  of 

witnesses  within  the  jurisdiction  of  the  Court, 

the  Court  or  Judge  may  by  such  rule  or  order,  or  by  any  subse- 
quent rule  or  order,  command  the  attendance  of  any  person 
named  therein  for  the  purpose  of  being  examined,  or  the  produc- 
tion of  any  writing  or  other  document  mentioned  therein,  and 
may  thereby  direct  the  attendance  of  such  person  to  be  at  his 
own  place  of  abode,  or  elsewhere,  if  necessary  or  convenient  so 
to  do. 

(2)  The  wilful  disobedience  of  any  such  rule  or  order 
shall  be  deemed  a  contempt  of  Court,  and  proceedings  may  be 
thereupon  had  by  attachment,  if — 

(a)  together  with  or  after  the  service  of  the  rule  or  order 
there  has  been  served  an  appointment  of  the  time  and 
place  of  attendance  in  obedience  thereto,  signed  by  the 
person  or  one  or  more  of  the  persons  appointed  to  take 
the  examination,  and  if — 

(6)  in  the  case  of  a  Judge's  order  the  same  is  made  a  rule 
of  Court  before  or  at  the  time  of  the  application  for 
attachment. 
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(3)  E\try  person  whose  attendance  is  so  commanded  S.  7. 
shall  be  entitled  to  the  like  conduct  money  and  payment  for  ex-  p^  ^^^  ^ 
penses  and  loss  of  time  as  upon  attendance  at  a  trial.  rx^S^  &c., 

(4)  No  person  shall  be  compelled   to  produce  under  Proviso  as  to 
any  such  rule  or  order  any  writing  or  document  that  he  would  ^«^^»»«n« 
not  be  compellable  to  produce  at  the  hearing. 

8.  (1)  Any  sheriff,  gaoler,  or  other  officer  having  the  ^^JJJ^^*^<»*  ^ 
custody  of  any  prisoner  may  take  such  prisoner  for  examination  j  ^„  jy  ^  22, 
under  this  Act  by  virtue  of  a  writ  of  habeas  corpus  to  be  issued  »•  «• 

for  that  purpose. 

(2)  Such  writ  shall  be  issued  by  the  Court  or  a  Judge 
in  such  circumstances  and  in  such  manner  as  the  Court  or  a 
Judge  may  now  by  law  issue  the  writ  commonly  called  a  writ  of 
habeas  corpus  ad  testificandum, 

9.  (1)  Any  person  authorised  by  any  rule,  order,  or  com-  Examinations 
mission  under  this  Act  to  take  the  examination  of  any  witness,  ^"^  *>« «» <»th. 
shall  take  such  examination  upon  the  oath  of  such  witness,  to  ^^^'  **  ^* 
be  administered  by  the  person  so  authorised  or  by  a  Judge. 

(2)  Any  witness  who  upon  such  oath  wilfully  and 
corruptly  gives  any  false  evidence  shall  be  deemed  to  be  guilty 
of  perjury. 

The  reference  to  affirmation  has  been  omitted  as  no  longer  necessary.  See 
Interpretation  Act,  s.  21,  and  Hume-Williams  on  Evidence  on  Commission,  p.  121. 
— iCommissiofier*s  Note.) 

10.  (1)  Any   person   authorised   by   any   rule,    order,   or  Report  of 
commission  under  the  fourth  section  of  this  Act  to  take  an  exam-  r.'!ndil^t"<3*  ^° 
ination  within  the  jurisdiction  may,  and  if  need  be  shall,  make  a  ^vitnes^es,  &c. 
special  report  to  the  Court  touching  such  examination  and  the  ^^^-  *  s. 
conduct  or  absence  of  any  witness  or  other  person  thereon  or 
relating   thereto. 

(2)  The  Court  may  institute  such  proceedings  and 
make  such  order  upon  such  report  as  justice  requires,  and  as 
may  be  instituted  and  made  in  any  case  of  contempt  of  Court. 

11.  (1)  The   examination   or   deposition   of   any   witness  .^'^^^^j^  ^'"- 
taken  under  this  Act  may  be  read  in  evidence  at  the  hearing,  irposiUons  in 
saving  all  just  exceptions.  iwm.w,c.22. 

(2)  Provided  that  if  it  appears  to  the  satisfaction  of  s.  lo.* 

the  Court  or  Judge  at  the  hearing  that  such  witness  is  within  !?.  li^'  ^*^'  ^^' 
the  jurisdiction  and  able  to  attend  the  hearing,  such  examination  -^  \^-  -^*'-  ^' 
or  deposition  shall  be  rejected.  44  v'ic.  No.  is, 

(3)  Where  such  examination  or  deposition  appears 
to  be  certified  under  the  hand  of  the  person  authorised  to  take 
the  same,  no  proof  shall  be  necessary  of  the  signature  of  such 
person. 

Objection  to  evidence  should  be  taken  before  the  Commissioner  ;  olherwise  the 
evidence  will  be  admitted  at  the  trial  :  Robinson  v.  Davies,  5  Q.B.D.  26.  In  Stewart 
V.  Byrnes,  (1858)  2  Lejjge  1091,  it  was  held  that  on  an  examination  before  a  com- 
missioner, when  a  question  is  objected  to,  it  is  the  duty  of  the  Commissioner  to  note 
such  objection  for  the  subsequent  decision  of  the  Court,  but  to  allow  the  questions 
to  be  put  and  to  record  the  answers.  And  in  Thyroid  v.  Miller,  (1864)  3  S.C.R. 
223,  Stephen,  C.J.,  in  his  judgment  says  *  As  to  the  excision  or  omission  of  some 
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S>  !!•  ^^  ^^^  evidence  of  the  witnesses  examined  de  bene  esse,  I  am  of  opinion  that  a  Judge 
at  nisi  priiis  may,  in  his  discretion,  if  the  circumstances  in  his  opinion  so  require, 
allow  portion  only  of  the  evidence  so  taken  to  be  read  in  the  first  instance — ^the  entire 
of  the  evidence  being  open  to  the  adverse  party  to  be  ad\-anced  eventually  by  him, 
if  he  shall  think  ht.  as  part  of  his  case.* 

Where  an  exhibit  is  appended  to  evidence  taken  on  commission  the  evidence 
may  be  put  in  without  the  exhibit :  In  re  Wilson,  (1891)  7  W.N.  116. 

If  a  plaintiff's  witness,  when  being  examined  upon  commission  refuses  to  answer 
a  lawful  question  on  cross-examination  by  the  defendant,  the  defendant  may  object 
to  the  plaintiff  using  at  the  hearing  any  portion  of  that  witness's  evidence.  But 
if  the  defendant  wishes  to  make  use  of  the  answer  of  the  witness  he  must  adjourn 
the  matter  direct  to  the  Court  to  compel  the  witness  to  answer  :  Montgomery  v.  Mac- 
pherson  and  others,  (1896)  16  N.S.W.R.  Eq.  81  ;  11  W.N.  181. 

(2)  Provided  that,  etc.— In  Hubert  v.  Brown  and  others,  (1893)  9  W.N.  167, 
it  was  held  that  a  deposition  taken  de  bene  esse  cannot  be  read  at  the  hearing  of  a  suit 
if  the  deponent  is  in  a  fit  condition  to  be  examined  orally.  Where  one  party  objected 
at  the  hearing  to  the  reading  of  a  deposition  on  the  ground  that  the  deponent  was 
in  a  fit  condition  to  be  examined  and  tendered  evidence  to  that  effect,  time  was  allowed 
the  other  side  to  rebut  that  evidence. 

(3)  Where  saoh  examination,  etc— A  Judge's  order  und<^  4  Vic.  No.  22, 
s.  14,  ordering  a  commission  to  issue  for  the  examination  of  witnesses  abroad,  con- 
tained the  folfoi^ing  clause  *  the  deposition  of  every  witness  shall  be  signed  by  him 
and  the  Commissioners ;"  the  writ  of  commission  contained  no  such  clause.  The 
commission  was  duly  executed,  and  the  depositions  returned  without  the  signature 
of  the  witnesses.  Held,  that  the  clause  in  the  order  was  merely  directory,  and  that 
a  non-compliance  with  it  did  not  render  the  depositions  inadmissible  in  evidence. 
The  writ  of  commission  also  directed  that  the  return  was  to  be  closed  up  under 
the  seals  of  the  Commissioners  who  acted.  Held,  that  that  appb'ed  to  the  external 
sealing  of  the  package  and  that  the  evidence  was  not  inadmissible,  because  the  Com- 
missioners had  not  sealed  the  return  to  the  writ.  Certain  deeds  which  were  produced 
to,  and  proved  before,  the  Commissioners  were  not  attached  to  the  return  (the  plain- 
tiffs' counsel  being  unwilling  to  part  with  them)  but  what  purported  to  be  copies 
of  them  were  so  annexed — the  originals  being  numbered  and  marked  with  the  initial 
letters  of  the  names  of  the  Commissioners.  At  the  trial  of  the  cause  deeds  so  num- 
bered and  marked  were  produced  and  admitted  in  evidence,  though  there  was  no 
direct  evidence  that  the  deeds  were  those  produced  to  the  witnesses  in  England,  or 
that  the  initiab  were  those  of  the  Commissioners.  Held,  that  they  were  rightly 
admitted  ;  though  the  correct  course  would  have  been  for  the  Commissioners  to 
have  annexed  the  originals  to  the  return  of  the  writ :  White  v.  McDonald,  Gardner, 
Hopkins  and  Cundy,  (1872)  11  S.C.R.  332. 

Costs.  12.  The  costs  of  every  rule,  order,  or  commission  under 

1  Wm.iv,c.22,  this  Act  and  of  the  proceedings  thereupon  shall,  except  in  a  crim- 
inal proceeding,  be  costs  in  the  cause  unless  otherwise  directed 
by  the  Court,  or  by  the  Judge  making  such  order,  or  by  the  Judge 
before  whom  the  cause  is  tried. 

As  to  the  costs  of  the  application  see  Vale  of  Clwydd  Coal.  Mining  Co.  v.  Christie, 
(1887)  4  W.N.  56  ;  McCxdloch  v.  Browne,  ibid,,  p.  70  ;  Mitchell  v.  Nelson,  (1900) 
17  W.N.  16  ;  but  note  that  the  old  Rule  as  to  costs  has  been  altered,  see  now  R.  137 
(post). 

The  successful  party  does  not  necessarily  get  the  costs  of  witnesses  examined 
on  commission  ;  their  evidence  is  within  the  same  category  as  that  of  the  witnesses 
examined  at  the  trial,  and  it  is  a  question  for  the  Prothonotarv  whether  their  costs 
should  be  allowed  :  Dubbo  Refrigerating  Co.  v.  Rutherford,  (1898)  14  W.N.  181. 

See  also  Brace  &  Co.  v.  Kempson,  (1895)  11  W.N.  147. 

The  costs  ot  the  commission  may  be  allowed  although  the  witness  examined  wai 
in  attendance  at  the  trial :  Zeplin  v.  North  German  Insurance  Co.,  (1880)  1  N.S.W.R. 
204. 
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Extent  of  repeal. 
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5  Vic.  No.  9 

IS  Vic.  No.  13 

36  Vic.  No.  9 
44  Vic.  No.  18 
54  Vic.  No.  25 

An  Act  to  provide  for  the  more  eflFectual  ad- 
ministration of  justice  in  New  South  Wales 
and  its  dependencies. 

An  Act  for  the  further  amendment  of  the  law 
and  for  the  better  advancement  of  justice. 

An  Act  further  to  amend  the  law  of  evidence. . 

Matrimonial   Causes   Act            

Equity  Act  of  1880          

Probate  Act  of  1890         

Section  14. 

Sections  15,  16. 

The    unrepealed 
sections. 
Section  12. 
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Section  98. 
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RULES 
1-4. 


REGUL^    GENERALES. 


THE  22KD  DAY  OF  DECEMBER,  A.D.,  1902. 


Gazette,  \9ih  Jamuiry,  1903,  No.  33. 


I 


N  purffuance  of  the  powers  vested  in  us,  we  do  order  and  direct  as 
follows : — 


('ommeao 


BciciNclonof 
rxifting  UnlM. 


1.  These  Roles  shall  come  into  force  on  the  sixteenth  day  of 
February,  1903.  a 

2*  All  the  General  Rules  of  the  Court  heretofore  made,  are 
hereby  rescinded  : 

Provided  that  nothing  herein  shall  affect  any  Rules  applicable 
only  to  the  Equity,  Bankruptcy,  Matrimonial  Causes,  or  Probate 
jurisdictions  of  the  Court,  or  any  Rules  made  under  the  authority  of 
the  Conveyancing  and  Law  of  Property  Act,  1898,  or  the  Companies 
Act,  1899,  or  the  Inebriates  Act,  1900,  or  the  Darling  Harbour 
Wharves  Resumption  Act,  1900,  or  the  Rules  of  the  11th  day  of 
December,  1902,  for  the  despatch  of  business  during  the  year  1903. 

ciuuou  of  3^  In  ^\i  cases  where  it  is  necessary  to  cite  or  refer  to  any  Rule 

1  Msreh,  I860,    of  the  Court,  it  shall  be  sufficient  to  do  so  by  its  date  and  number 
**•  ''•  merely. 

iiiU'rpr«t«tJoii.  4.  In  every  Rule  of  the  Court,  unless  there  is  anything  in  the 

subject  or  context  repugnant  thereto, — 

(a)  The  singular   number   includes   the   plural,   and    the   plural 

number  includes  the  singular. 

(b)  "  Months  ''  means  calendar  months. 

(c)  "Attorney  "  or  "  Solicitor  "  or  "  Proctor  "  means  an  attorney, 

solicitor,  and  proctor  of  the  Court. 

{(i)  '*  Trial  "  includes  assessment. 

(e)  "  Memorandum  for  a  New  Trial  "  includes  any  memorandum 
filed  under  Rule  150. 

(J )  »*  Motion  for  a  New  Trial  "  and  "  Rule  nisi  for  a  New  Trial " 
respectively,  include  any  motion  or  rule  nisi  made  or  granted 
in  pursuance  of  any  such  memorandum. 
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5.  All  distances  mentioned  or  indicated  in  any   Rule  of   the     RULES 
Court  shall  be  computed  according  to  the  nearest  route  ordinarily  used       6-10. 
in   travelling,  unless   there  is  anything  in   the   subject  or  context  o^^p^^Mj,  ^ 
repugnant  thereto.  diitoaoe. 

6*  No  Rule  which  has  been  rescinded  by  a  later  Rule,  shall  be  Bewinded  Buieis 
revived  by  the  recission  of  such  later  Rule.  SnjrfioiJtioo.**^ 

7.  In  every  Rule  applying  to  any  jurisdiction  of  the  Court  other  Buies  appiyiDg 
than  its  common  law  jurisdiction,  the  term  "  Prothonotary  "  shall  be  jSrtsdictions. 
deemed  to  include  the  Master  or  Registrar,  as  the  case  may  be. 

8.  In  all  proceedings  at  law,  where  no  other  course  of  practice  PnoUoe  wbere 
is  prescribed  by  these  Rules,  the  practice  and  forms  of  the  Queen's  ^SS"®**'*'^"" 
Bench,  which   were  in  force  before  the  1st  day  of  Hilary  Term,  1853,  ^^*'*^»  i^**' 
shall  be  followed  so  far  as  the  circumstances  require  and  admit,  and  so  19  April,  i856, 
far  as  the  same  are  not  repugnant  to  any  Rule  of  the  Court :  ^^  '» **• 

Provided  that  this  Rule  shall  not  apply  to  any  rules,  orders,  or 
regulations  which  were  repealed  in  England  by  the  Rules  of  Hilary  or 
Trinity  Term,  1853. 

Yaoations. 

9.  During     the     Long    Vacation,    from    the    commencement  7i*S»!Tiioi 
thereof  to  the  31st  January  following,  both  days  inclusive,  except  as  in  r.s5. 

the  next  Rule  provided,  time  shall  not  run  in  any  jurisdiction  of  the 
Court,  nor  shall  any  business  other  than  that  specified  in  such  Rule  be 
taken  without  the  leave  of  a  Jud^re  ;  but  time  shall  run  after  the  said 
31st  January,  and  throughout  the  Short  Vacation. 

10.  During  the  Long  Vacation,  from  the  commencement  thereof  boS^eS? 

to  the  31st  January  following,  both  days  inclusive —  ui?^*  ^^^^* 

(a)  in  any  action  in  which  the  writ  hag  b^n  specially  indorsed  RitMrsV!^^' 
under  the  24th  section  of  the  Common  Law  i'rocedure  Act, 
1899,   unless  the  declaration    includes  counts  in  respect  of 
causes  of  action  not  so  indorsed,  all  steps  and  proceedjpgs 
ifiaTtye  taken  and  time  shall  run  at  Law ; 

(6)  causes  may  be  set  down,  and  notices  of  trail,  and  to  admit  or 
produce  document  may  be  given  ; 

(c)  all  writs  may  be  issued,  executed,  and  returned  ; 

{(T)  judgment  may  be  signed  in  all  cases  in  which  the  time  which 
must  expire  before  the  same  can  be  signed  has  expired 
before  Vacation  begins ; 

(e)  time  shall  run  for  putting  in,  excepting  to,  and  justifying  bail ; 

(/)  costs  may  be  taxed  in  any  case  if  the  Taxing  Officers  deem  it 
necessary; 

(g)  all  necessary  proceedings  may  be  taken  for  the  purposes  of  an 
appeal,  or  for  obtaining  or  dissolving  any  injunction  ; 

(A)  summonses  in  cases  of  emergency  may  be  returnable  in 
Chambers  on  any  Wednesday,  or  such  other  day  a«  a  Judge 
may  appoint. 

Every  memorandum  for  a  new  trial  must  be  filed  within  the 
time  limited  by  these  Rules,  notwithstanding  Vacation. 
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RULES  Where  a  specially  indorsed  Avrit  was  issued  in  vacation  and  judgment  in  default 

10—17.  ^^  appearance  signed  in  vacation,  held  (under  the  Rules  then  in  force)  that  signing 
judgment  was  an  irregularitv  and  not  a  nullity,  and  waived  by  delay  :  Mercantile 
Bank  V.  Brodie,  (1887)  8  N.'S.W.R.  443  ;  4  W.N.  117.  But  the  Rules  were  then 
different  from  the  present  Rules.  See  Federal  Bank  v.  Davies,  (1887)  3  W.N.  79, 
where  it  was  held  that  it  was  necessary  to  have  the  leave  of  a  Judge  to  file  pleadings 
in  vacation,  even  in  actions  on  promissory  notes.  Entering  an  appearance  was  not 
"  business '  prohibited  in  vacation  under  Rules  of  1883  :  Ruddell  v.  McCulloch, 
(1884)  5  N.S.W.R.  355 ;  1  W.N.  11. 

Vacation  ending  on  a  Saturday  and  term  beginning  on  Monday,  the  Sunday 
intervening  is  to  be  reckoned  in  computing  time  for  pleading  :  Stitt  v.  Neill,  (1887) 
4  W.N.  57  ;  see  Chalmers  v.  Atkinson,  (1885)  2  W.N.  9. 


Hours  of 
attendiDoe. 
SO  Deo.,  1893. 


OflScePS  of  Coart 

11.  The  hours  of  attendance  in  the  several  Offices  of  the  Court 
on  every  day,  not  being  Sundav  or  a  holiday,  shall  be  from  9  o'clock 
in  the  morning  until  half-past  4  o'clock  in  the  afternoon :  Provided 
that  the  Offices  shall  only  be  open  to  the  public  from  10  o'clock  until 
half-past  3  o'clock,  and  that  on  all  Saturdays  they  shall  close  at  12 
o'clock  noon  :  Provided  further  that  on  every  day  on  which  the  Court 
sits  in  any  jurisdiction,  the  offices  in  such  jurisdiction  shall  be  Opened 
not  later  than  a  quarter  past  9  o'clock. 


Prothonotary. 

1  Mar.,  185«, 

B.8. 

99  April,  1856, 

R.S1. 


AMooiates. 
1  Mar.,  1858 
R.  4. 


B«gifter. 
jm.,  KR.  83-4. 


Addretsee  to  be 
registered. 
md.  R.  S8. 


12*  The  Prothonotary  shall  have  charge  of  the  Records  in  the 
Common  Law  and  Criminal  Jurisdictions  of  the  Court,  and  he  shall,  by 
himself  or  his  clerks,  discharge  all  other  duties  formerly  incident  to  the 
Offices  of  Master,  Taxing  Officer,  and  Sealer  of  Writs  in  the  Queen's 
Bench. 

The  Chief  Clerk  mav  act  for  the  Prothonotary :  R.G.  of  25th  March,   1903 
(j>ost). 

13-  The  Associates,  in  addition  to  their  ordinary  duties  as  such, 
shall  sit  severally  as  Clerks  of  Arraigns  and  of  Assize  and  Nisi  Prius 
in  Sydney  as  well  as  on  Circuit. 

Solioitops. 

14*  There  shall  be  kept  in  the  office  of  the  Prothonotary  a 
book,  to  be  called  the  Register  of  Solicitors,  which  shall  be  open  for 
inspection  by  any  person  during  office-hours. 

15*  Every  Solicitor,  within  one  month  after  his  admission,  and 
thereafter  in  the  month  of  October  in  every  year,  or  at  such  other  time 
as  a  Judge  may  in  any  case  order,  shall  cause  to  be  entered  in  the  said 
Register  (or  to  be  filed  with  the  Prothonotary,  who  shall  cause  it  to  be 
so  entered  forthwith)  a  memorandum,  under  his  hand,  of  the  address 
of  his  office,  and  if  he  does  not  practise  in  Sydney,  or  within  one  mile 
thereof,  he  shall  add  the  name  of  his  Sydney  agent,  who  shall  be  a 
Solicitor  practising  in  Sydney. 


16.  No  process  shall  be  issued  by  or  in  the  name  of  any  Solicitor 


No  prooeis  to  be 

issued  by  —  —  *  ^  < 

Solicitor  in        whose  office  has  not  been  so  reiristered. 

default. 

Ibid.  R.  24.  See  Black  v.  Chinncry,  (1894)  11  W.N.  54  ;  and  R.  396  (post). 


Change  of  agent  17.  In  like  manner,  whenever  the  Sydney  agent  of  any  Solicitor, 

Mris^Sd.^  ^  ^^  t"^®  office  of  any  'Solicitor,  is  changed,  such  solicitor  shall  cause  a 
/Aid.  R  23.        memorandum  of  the  name  of  his  new  agent,  or  of  his  new  office  to  be 

entered  in  the  said  Register,  or  to  be  filed  with  the  Prothonotary,  who 

shall  cause  it  to  be  so  entered  forthwith. 
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18-  Where  either  party  is  represented  by  a  Solicitor,  all  process,     RULES 
pleadings,  notices,  summonses,  orders,   rules,  aud  other   proceedings      18-26. 
which  by  any  Rule  or  practice  of  the  Court  are  required  or  allowed  to  g^    ^^ 
be  delivered  to  or  served  upon  such  party  shall  be  delivered  to  or  wheroparty 
served  upon  his  Solicitor ;   and  every  matter  or  thing  which  by  any  sJSlSkw!^  ^^ 
such  Rule  or  practice  is  required  or  allowed  to  be  done  by  such  party  h.t.  \m. 
may  be  done  by  his  Solicitor  :    Provided  that  this  Rule  shall  not  apply  i  Mar^^issei 
in  any  case  where  there  is  anything  in  the  context  or  the  nature  of  the  R-  *• 

case  to  show  that  the  party  himself  was  intended. 
See  as  to  service  on  attorney,  Chitty's  Arch  bold  166. 

19-  Where  either  party  has  sued  or  appeared  in  person,  he  shall  ^j^^^'^f 
not  afterwards  be  deemed  to  be  represented   by  a  Solicitor  for  the  soUoitor  after 
purpose  of  delivery  or  service  within  the  last-preceding  Rule,  unless  JS*^*£i  JSS»n. 
and  until  he  has  given  to  the  opposite  party  notice  by  a  Solicitor  that  «;Tj/®*'' 
such  Solicitor  is  authorised  to  act  as  his  Solicitor.    ^ 

20*  No  Solicitor  shall  be  changed,  nor  shall  a  party  who  has  Ohange  of 
been  represented  by  a  Solicitor  be  allowed  to  proceed  in  person,  without  kt^I^j,  r.4. 
the  order  of  a  Judge. 

See  e.g.,  Kei%or  v.  Powier^  (1886)  2  W.N.  112. 

21-  No  Solicitor  shall  act  in  any  cause,  proceeding,  or  matter  soUcitore  acting 
in  any  jurisdiction  of  the  Court  for  or  on  behalf  of  more  than  one  party,  partEL 
unless  the  parties  for  whom  he  acts  are  in  the  same  interest ;  and  the  j2^aM^iSv 
members  of  a  firm  shall,  for  the  purposes  of  this  Rule,  be  deemed  one 
person. 

22.  No  Solicitor  who  has  ceased  to  practise  for  two  years  con-  solicitor  ceasing 
tinuously  shall  be  allowed  to  resume  practice  or  to  register  his  name  J^j^^j^^  r,  i 
and  office  as  a  Solicitor  without  obtaining  an  order  from  the  Court. 

Any  person  acting  in  contravention  of  this  Rule  may  be  struck  ^?P^^^' 
off  the  Roll  of  Solicitors. 

23.  Three  months'  notice  of  intention  to  apply  for  such  order  Notice  of 
must  be  ^iven  to  the  Secretary  to  the  Solicitors'  Admission  Board  and  /JSJIr.*!?"* 
also  to  the  Secretary  to  the  Incorporated  Law  Institute. 

24.  At  the  time  of  giving  such  notice,  the  applicant  must  also  ^®^J2.'*" 
file  an  affidavit  containing  a  statement  of  his  place  or  places  of  abode  mS^VL.  3. 
since  he  ceased  to  practise  in  New  South  Wales,  and  showing  how  he 

has  been  employed  in  the  meantime,  and  also  that  he  has  not  done  or 
committed  any  act  or  thing  which  would  cause  his  name  to  be  struck 
off  the  Roll  of  Solicitors. 

25.  No  Solicitor  shall,  without  leave  of  the  Court,  employ  as  a  Oonvicts  not  to 

•     1  .  •         .li^i'i-  o.i..'^  be  employed  by 

clerk,  assistant,  or  writer  m  or  about  his  business  as  a  Solicitor,  any  Solicitor. 
person  who  has  been  convicted  of  any  indictable  offence.  ^1  J^»  ^^^^' 

26-  No  Solicitor  shall,  without  leave  of  the  Court,  employ  as  a  Nor  soiidtora 
clerk,  assistant,  or  writer,  or  in  any  other  capacity,  in  or  about  his  struck oflS?^*" 
business  as  a  Solicitor,  any  person  who  has  been  struck  off  the  Roll  of  I^Jg^^i^jg 
Solicitors,  or  Roll  of  Certificated  Conveyancers,  or  suspended  by  the 
Court  from  practice  as  a  Solicitor,  or  as  a  Certificated  Conveyancer,  so 
long  as  such  person  remains  so  struck  off  the  Roll  or  suspended. 
Such  leave  was  granted  :  Re  Brady,  (1896)  17  N.S.W.R.  312  ;  13  W.N.  9. 
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880  Writ — ParticiUara, — Ajypearance, 

RULES  2T  No  person  who  has  been  so  struck  off  the  Roll  or  suspended 

27-88.      shall,  so  long  as  he  remains  so  struck  off  the  Roll  or  suspended,  be 

allowed  to  be  heard  in  any  proceeding  in  the  Court  as  clerk  to  any 

Solicitor. 

Writ  of  Sammons. 

28-  No  writ  of  summons  shall  be  issued  in  any  action  until  a 
precipe  for  the  same  in  the  Form  No.  1  contained  in  the  Fii*st  Schedule, 
has  been  filed,  or,  where  the  writ  is  issued  at  any  other  town,  has  been 
delivered  to  the  Commissioner  issuing  the  same,  to  be  by  him  forthwith 
transmitted  to  the  Prothonotary. 
See  C.L.P.  Act,  s.  4  {ante). 

29*  Every  Commissioner  for  taking  Affidavits  resident  in  any 
town  at  which  the  issue  of  writs  has  been  authorised,  or  within  five 
miles  thereof,  who  Jiolds  the  office,  or  for  the  time  being  is  discharging 
the  duties  of  Police  Magistrate  for  such  town,  or  if  no  one  holds  such 
office,  or  if  no  one  for  the  time  being  is  discharging  such  duties  for  such 
town,  then  whoever,  being  such  Commissioner,  holds  the  office,  or  for 
the  time  being  is  discharging  the  duties  of  Clerk  of  Petty  Sessions  for 
such  town,  may  receive  praecipes  for,  and  issue  writs  of  summons  at 
such  town. 

See  C.  L.P.  Act,  s.  4,  and  General  Legal  Procedure  Act,  1902,  s.  4,  (ante). 

30'  Every  writ  of  summons  (including  summonses  in  ejectment) 
shall  be  in  force  for  three  months.  Provided  that  writs  intended  for 
service  in  any  State  of  the  Commonwealth  other  than  New  South 
Wales,  or  in  New  Zealand  or  Fiji,  shall  be  irj  force  for  four  months ; 
and  writs  intended  for  service  elsewhere  shall  be  in  force  for  six  months. 

The  time  mentioned  in  the  C.L.P.  Act  and  Forms  was  six  months  :  see  C.L.P. 
Act.  s.  12,  and  2nd  Schedule  Forms  1,  3,  4  (ante). 

*  Months  "  means  calendar  months,  R.  4  (ante). 

31.  Whenever  a  plaintiff  amends  the  writ  after  notice  by  the 
Defendant,  or  a  plea  in  abatement  of  non-joinder,  by  virtue  of  the  38th 
section  of  the  Common  Law  Procedure  Act,  1899,  he  shall  file  a  consent 
in  writing  of  the  person  whoso  name  is  to  be  added,  together  with  an 
affidavit  verifying  the  signature,  and  give  notice  thereof  to  the 
defendant,  unless  the  filing  of  such  consent  is  dispensed  with  by  order 
of  the  Court  or  a  Judge. 

Partioalars. 

32'  A  summons  for  particulars,  and  order  thereon,  may  be 
obtained  by  a  defendant  before  appearance,  and  such  order  may  be 
made,  if  the  Judge  thinks  fit,  without  the  production  of  any  affidavit. 
See  as  to  Particulars,  RR.  41  et  seq.,  post. 

Appearance. 

for  33-  The  time  for  the  appearance  of  a  defendant  after  service 

of  a  writ  of  summons,  specially  indorsed  under  the  24th  section  of  the 
Common  Law  Procedure  Act,  1899,  shall  be — 

five  days,  where  every  defendant  resides  in  Sydney  or  not  above 

100  miles  therefrom ; 
seven  days   where  any  defendant  resides  above  100  miles  from 
Sydney,  but  within  20  miles  from  a  railway  station,  or  from  a 
post  office  on  a  railway  line ; 
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teo  days,  where  any  defendant  resides  above   100   miles  from     RULES 
Sydney,  and  above  20  miles  from  any  such  railway  station  or      8S-88. 
post  office. 

The  terms  "railway  line''  and  "railway  station"  in  this  Rule 
shall  not  include  the  Lismore-Tweed  railway  line  or  any  station  thereon. 

Days. — As  to  computation  of  time  see  RR.  399-402  (post), 

34.  The  time  for  the  appearance  of  a  defendant  after  service  of  JJJSilSS^to'" 
'     a  writ  of  summons  not  so  indorsed  (including  summonses  in  ejectment),  writnotspaoiaiiy 

shall  be —  i j  April,  ism, 

B.  i. 
1  eight  days,  where  every  defendant  resides  in  Sydney  or  not  above  »i  May.  i888. 

I  100  miles  therefrom  ; 

>  twelve  days,   where  any  defendant  resides  above  100  and  not 

'  above  200  miles  from  Sydney  ; 

sixteen  dcCys,  where  any  defendant  resides  above  200  miles  from 
'  Sydney ; 

I  thirty-one  days,  where  any  defendant  resides  in  Victoria,  Queens- 

;  land,  South  Australia  (except  the  Northern  Territory  thereof), 

I  or  Tasmania ; 

,  two  calendar  months,  where  any  defendant  resides  in  Western 

Australia,  the  Northern  Territory  of  South  Australia,  New 
Zealand,  or  Fiji ; 

four  calendar  months,  where  any  defendant  resides  elsewhere. 

Day^.— As  to  computation  of  time  see  RR.  399-402  (post). 

35-  The  defendant  shall,  on  the  day  upon  which  he  enters  an  ^o^  to  be 
appearance,  serve  notice  theieof  upon  the  plaintiff^  in  default  whereof  ^ 
he  shall  not  be  allowed  any  costs  in  respect  of  such  appearance. 

36.  If  two  or  more  defendants  in  the  same  action  appear  by  5^*JJ^j* 
the  same  Solicitor,  and  at  the  same  time,  the  names  of  all  the  defen-  dttendants. 
dants  so  appearing  shall  be  inserted  in  one  appearance.  ^•^''  ^*^*'  ^  '* 

Undertaking  to- 

37'  A  Solicitor  not  entering  an  appearance  in  pursuance  of  his  ^{"f^^  ^ 
undertaking  shall  be  liable  to  an  attachment. 

In  Squires  v.  Weeks,  (1893)  9  W.N.  122,  a  solicitor,  who  had  given  an  undertakinjg 
to  appear,  was  ordered  (on  summons)  to  enter  an  appearance  in  pursuance  of  his 
undertaking.  And  in  DarUy  v.  Hyman,  (1894)  15  N.S.W.R.  189 ;  10  W.N.  212, 
a  rule  nisi  for  attachment  was  made  absolute  by  the  Court,  although  the  solicitor 
alleged  that  he  had  no  authority  to  appear. 

Pleadings  Oenerally. 

38*  Every  declaration  or  other  pleading  shall  be  signed  by  the  ^^[^**' 
party  or  his  Counsel  or  Solicitor.     Provided  that  under  this  Rule  the  ij  ApriMsw^ 
name  of  any  Solicitor  may  be  signed  by  his  clerk,  or  by  the  Solicitor  ^j^  jg^^ 
acting  as  his  agent,  or  by  any  clerk  of  such  agent. 

The  Court  has  apparently  power  to  make  such  a  Rule  under  s.  268  of  the  C.L.P. 
Act,  in  spite  of  s.  68  of  the  same  Act. 

In  Austrcdian  Brewery  Co.  v.  Eager,  (1890)  7  W.N.  53,  the  attorney's  name 
\vas  signed  to  a  plea  not  by  himself  but  by  a  clerk  ;  it  was  held  that  plaintiff  was  en- 
titled to  treat  the  plea  as  a  nullity  and  sign  judgment.  At  that  time  only  the  first 
part  of  this  Rule  was  in  force,  and  the  Rule  was  subsequently  on  the  7th  December, 
1891,  amended  in  accordance  with  the  proviso  to  the  present  Rule. 
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Declaration. 

39*  After  the  defendant  has  appeared,  and  before  the  expiration 
of  fourteen  days  from  the  last  day  limited  for  his  appearance,  unless  a 
Judge  allows  further  time  for  that  purpose,  the  plaintiff  shall  file  his 
declaration,  or  the  defendant  may  sign  a  judgment  of  non  pros. 


RR 


Last  day  for  appearance.— See  RR.  33, 34. 

39d-402. 


As  to  computation  of  time,  see 


Service. 

IS  April,  1856, 

B.16w 

28  OoU  1B97, 

R.3. 


:l 


Partioolars  of' 
demand. 
12  April,  1856, 
R.17.  ' 


A  Judge  allow  ftviher  time.— Such  an  application  might  be  made  where, 
e./^.,  a  plaintiff  has  been  unable  to  serve  one  or  more  of  severad  defendants  :  Morton 
V.  Grey,  9  B.  &  C.  544. 

Shall  file. — But  if  defendant  has  not  signed  judgment  the  plaintiff  may  lile 
his  declaration  subject  to  the  risk  of  a  motion  to  take  it  off  the  file  as  irregular  ;  the 
defendant  could  not  treat  such  a  declaration  as  a  nullity  and  sign  judgment :  Gibson 
V.  Bloomer,  (1890)  7  W.N.  21  ;  on  appeal  from  6  W.N.  114. 

In  Palmer  v.  Davis y  (1882)  T.T.R.  91,  a  declaration  so  filed  was  ordered  to  be 
removed  from  the  file  as  irregularly  filed  ;  but  this  case  was  finaUv  overruled  in  Dob  • 
bie  V.  Hay,  (1896)  12  W.N.  1 15,  referring  to  Euston  v.  Massey,  9  W.N.  158,  and  New- 
ling  V.  Balmain  Ferry  Co.,  12  W.N.  29  ;  and  the  result  seems  now  to  be  that  if  judg- 
ment of  non  pros,  is  not  signed,  plaintiff  may  file  his  declaration  within  the  year 
mentioned  in  s.  69,  C.L.P.  Act,  ante. 

Judgment  signed  a  day  too  soon  set  aside  :  Doust  v.  Allerding,  (1885)  1  W.N 
130.     See  Stitt  v.  Neill,  4  W.N.  57  ;  Briscoe  v.  MarshaU,  1  W.N.  21. 

This  Rule  is  not  ultra  vires^  although  s.  69  of  the  C.L.P.  Act  enacts  that  a  plain- 
tiff shall  be  deemed  out  of  Court  unless  he  declare  within  a  year  after  the  writ  of 
summons  is  returnable :  Newling  v.  Balmain  New  Ferry  Co.,  (1895)  16  N.S.W.R. 
225 ;  12  W.N.  29. 

40-  Where  notice  of  appearance  or  notice  of  bail  having  been 
put  in,  is  duly  given,  the  plaintiff  shall,  within  two  days  afterwards, 
I  serve  a  copy  of  his  declaration  on  the  defendant,  if  it  be  then  filed,  or, 
if  not,  then  within  two  dajrs  after  the  same  has  been  filed. 

Where  declaration  was  not  proved  to  have  been  served,  judgment  signed  for 
want  of  a  plea  was  set  aside  :  Stephen  v.  Isley,  (1884)  1  W.N.  7. 
Notice  of  appearance,  R.  35  {ante). 
Notice  of  bail.— See  R.  242. 

41.  In  any  case  where  the  writ  of  summons  might  have  been 
specially  indorsed  under  the  24th  section  of  the  Common  Law  Procedure 
Act,  1899,  but  has  not  been  so  indorsed,  the  plaintiff  shall  file  with  his 
declaration  (and  serve  as  well  as  file,  in  cases  where  he  is  bound  to 
serve  a  copy  of  the  declaration),  full  particulars  of  his  demand,  where 
they  can  be  comprised  within  three  folios,  or,  where  they  cannot  be  so 
comprised,  such  a  statement  of  his  demand,  and  the  sum  or  balance 
which  he  claims  to  be  due,  as  may  be  comprised  within  three  folios. 

Partioolara  generally. — The  Courts  have  a  general  jurisdiction  to  order  pat 
ticulars  of  demand  or  of  defence  :  see  Chitty's  Archbold,  1450  et  seq. 

A  defendant  should  as  a  general  rule  apply  promptly  and  before  pleading  :  Murnin 
V.  United  Assurance  Co.,  (1867)  6  S.C.R.  262.  He  may  apply  before  appearance^ 
R.  32  (supra). 

Plaintiff  will  not  in  general  be  compelled  to  give  particulars  of  the  credit  side 
of  the  account :  Chitty's  Archbold,  1456 ;  though  a  specially  indorsed  writ  should 
apparently  show  credits  :  Anthony  v.  Thompson,  (1864)  2  S.C.R.  343 ;  Golding  v. 
HilL  (1885)  1  W.N.  129.  The  best  particulars  available  should  be  given  :  Lazar  v. 
Williamson,  (1884)  1  W.N.  33. 

Where  credits  are  given  defendant  should  not  plead  set-off  of  such  amounts  : 
R.  75 

Where  the  defendant  from  his  position  knew  the  particulars  an  application 
was  refused  :  Tait  v.  Woo^s,  (1884)  1  W.N.  61. 
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Fresh  particulars  not  corresponding  with  the  special  indorsement  should  not      RULSS 
be  given  without  a  Judge's  order  ;  but  if  such  particulars  are  given,  that  is  not  a  ground       4i«47 
for  setting  aside  the  declaration  :  MarshaU  v.  A.JS,  Bank,  (1899)  15  W.N.  245.  *^   ' 

Better  particulars  may  be  ordered  :  Chitty's  Archbold,  1457. 

As  to  time  for  pleading  after  particulars  ordered,  see  R.  52. 

For  form  of  order,  see  Chitty's  Forms,  838. 

In  an  action  for  slander  particulars  may  be  ordered  of  the  times  when,  places 
where,  and  persons  to  whom  the  slander  was  uttered  :  Byrnes  v.  Alleny  (1893)  9 
W.N.  122 ;  Aaron  v.  Gilmore,  (1869)  8  S.C.R.  83 ;  Clarke  v.  Lees,  (1896)  12  W.N. 
137  ;  Clinch  v.  McNamee,  (1892)  9  W.N.  27  ;  and  even  after  issue  joined  :  Ford 
v.  Holder,  (1900)  17  W.N.  67. 

In  an  action  for  seduction  particulars  of  times  and  places  were  refused,  defen- 
dant not  having  denied  the  seduction  on  affidavit :  Currens  v.  Quinn,  (1902)  19 
W.N.  277. 

As  to  time  for  pleading  after  particulars  ordered,  see  R.  52  (post). 

Of  Plea. — Fuller  particulars  under  an  equitable  plea  of  fraud  were  ordered : 
Tooth  V.  Davis,  (1891)  7  W.N.  39. 

42*  Until  such  particulars  or  statement  have  been  filed  (or  filed  stay  of  proceed- 
and  served,  as  the  case  may  require),  all  further  proceedings  by  the  {SSicuiart 
plaintifi  shall  be  stayed.  ST^rii  i866 

43*  Where   the  declaration   contains   a   special    and    also    a  MTbere  special 
common  count  in  respect  of  any  debt  or  money  demand,  but  the  plain-  JjJn^J'JJSJli. 
tiff  does  not  in  fact  seek  to  recover  some  distinct  and  separate  debt  or  ibid.lL  19. 
demand  under  the  common  count  other  than  such  as  he  claims  (with 
Or  without  interest)  under  the  special  count,  no  particulars  of  demand 
shall  be  necessaiy,  but  he  may  resort  to  the  common  count  at  the  trial 
(if  otherwise  available)  notwithstanding. 

44.  Where  particulars  have  been  filed  in  accordance  with  the  Further 
preceding  Rules,  or  the  summons  has  been  duly  indorsed  in  pursuance  5w2^r^ 
of  the  said  24th  section,  the  plaintiff  shall  not  be  bound  (except  at  the 
cost  of  the  defendant)  to  deliver  further  or  other  particulars  without  a 
Judge's  order. 

Further  particulars. — R.  41,  notes,  ante. 

45'  In  actions  for  trespass  to  land,  the  close  or  place  in  which,  jNMcriptiou 
<fec.,  must  be  designated  in  the  declaration  by  name  or  abuttals  or  for'SS^SJ^. 
other  description,  in  failure  whereof  the  plaintiff  may  be  ordered  to  t.t.,  isss,  r.  la 
amend  with  costs,  or  give  such  particulars  as  the  Court  or  a  Judge 
may  think  reasonable. 

Particidars. — See  R.  41,  notes,  ante. 

Where  a  plan  was  supplied  showing  the  area  on  which  trespasses  were  complained 
of  (about  5000  acres  of  land)  and  dates  given  between  1st  Jan.  and  24th  Aug., 
an  application  for  further  particulars  as  to  time,  place  and  manner  of  trespass 
was  refused  :  New  Zealand  Land  Association  v.  Mooney,  (1899)  16  W.N.  89. 

46*  In   actions   on  policies  of  insurance,  the  interest  of  the  Aotioiuon 
assured  may  be  averred  thus  : — "  That  A.,  B.,  C,  and  D.  (or  some  or  jSJiSS.** 
one  of  them),  were  or  was  interested,"  Ac. ;  and  it  may  also  be  averred,  i^id.  r.  9. 
**  that  the  insurance  was   made  for  the  use  and  benefit,  and  on  the 
account,  of  the  person  or  persons  so  interested." 

47.  Except  as  hereinafter  provided,  several  counts  on  the  same  Joinder  of 
cause  of  action  shall  not  be  allowed  ;  and  any  count  used  in  violation  /^^.^  ], 
of  this  Rule  may,  on  the  application  of  the  party  objecting,  within  a 
reasonable  time,  or  before  an  order  made  for  time  to  plead,  be  struck 
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BULKS    out  or  amended  by  the  Court  or  a  Judge,  on  such  terms  as  to  costs  or 

47-58.      otherwise  as  the  Court  or  Judge  thinks  fit. 

Three  out  of  four  counts  on  the  same  cause  of  action  were  struck  out :  Stock- 
dale  V.  Hamilton,  (1865)  4  S.C.R.  313.  But  where  on  the  facts  there  is  a  doubt 
how  the  cause  of  action  should  be  framed  they  would  be  allowed  :  Howard  v.  Swindle^ 
(1899)  20  N.S.W.R.  338 ;  16  W.N.  63. 

Gommon  ooonts  48*  The   oommon   counts,  or  any  of  them,  according  to  the 

Ipe^i  Mont!     nature  of  the  claim,  may  in  all  cases  be  used  in  addition  to  any  special 

W  April,  186«,       oOUnt. 
R.91. 

seirerai  special  49.  Where  the  declaration  contains  any  second  special  count, 

/(^.^  the  same  shall  not  be  struck  out,  although  in  fact  on  the  same  cause  of 

action,  if  the  Court  or  Judge  thinks  the  use  of  a  second  count  under 

the  circumstances  fair  and  reasonable. 

See  Howard  v.  SwindU,  (1899)  20  N.S.W.R.  338  ;  16  W.N.  63. 

50«  No  costs  in  respect  of  any  such  common  count  or  second 
special  count  shall  in  any  case  be  allowed,  unless  some  distinct  subject 
matter  has  been  established  under  the  same. 

See  H<yward  v.  SwindU,  (1899)  20  N.S.W.R.  338  ;  16  W.N.  63. 

Pleaa  and  Sabseqaent  Pleadings. 

61.  Where  the  writ  has  been  specially  indorsed  under  the  24th 
section  of  the  Common  Law  Procedure  Act,  1899,  and  where  a 
defendant — 

(a)  has  duly  appeared,  and  has,  on  or  before  the  last  day  limited 
for  appearing,  given  the  plaintifT  notice  of  such  appearance,  or 

(6)  has  duly  put  in  bail  and  given  the  plaintiff  notice  thereof, 
the  time  allowed  to  him  to  plead  or  demur  aiter  the  service  of  the 
declaration,  except  in  cases  where  it  includes  counts  in  respect  of  causes 
oT  action  not  so  indorsed,  shall  be  six  days ;  or,  if  the  defendant  resides 
above  100  miles  from  Sydney  and  above  20  miles  from  a  railway  station 
or  from  a  post  office  on  a  railway  line,  eight  days. 

Where  the  writ  has  not  been  so  indorsed,  or  where  the  declara- 
tion includes  counts  in  respect  of  causes  of  action  not  so  indorsed,  the 
time  shall  be  eight  days ;  or,  if  the  defendant  resides  above  100  miles 
from  Sydney,  twelve  days. 

The  terms  "  railway  line  "  and  "  railway  station  "  in  this  Rule 
shall  not  include  the  Lismore-Tweed  railway  line,  or  any  station  thereon. 

By  the  C.L.P.  Act,  s.  73  (ante),  the  time  to  plead  was  eight  days. 

Appearance, — RR.   33   et  seq.,  ante, 

BaU.—R.  242  {post). 

As  to  computation  of  time,  see  RR.  399-402  (post). 

As  to  default  in  pleading,  R.  56  (post), 

52-  A  defendant  shall  be  allowed  the  same  time  for  pleading 

Er-^Twif  R.  SI.  *^*^r  t^®  delivery  of  particulars  under  a  Judge's  order  that  he  had  at 

the  return  of  the  summons,  unless  otherwise  provided  for  in  such  order. 

Particxdars. — R.  41,  notes,  ant^,  and  C.L.P.  Act,  s.  73,  notes,  ante. 

An  order  had  been  made  giving  plaintifT  leave  to  amend  his  particulars,  and 

further  giving  defendant  liberty  to  plead  afresh,  he  having  already  filed  a  plea  of 

never  indebt^.    Defendant  fUed  further  pleas  but  did  not  serve  a  copy  the  same 

day ;  plaintiff  signed  judgment ;  on  motion  by  defendant  judgment  was  set  aside 

as  the  plea  of  never  indebted  stood  on  the  record  :  Lancaster  v.  Falser,  (1890)  6  W.N. 

127. 


Time  for 
pleading. 


Ibid.,  BR.  S3.4. 

S8  Oct.,  1887, 

R.4. 

7  Jane,  1318. 


After  delivery  of 
■tioulare. 
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53*  The  plaintiff  shall  have,  ip  all  casea,  eight  days'  time  to 
replj.     Ilxe  time  for  all  subsequent  pleadings  shall  be  four  days. 

As  to  computation  of  time,  see  RR.  399-402  (post). 

As  to  the  consequences  of  not  replying,  &c.,  in  time,  see  R.  57  {post). 


BJSLEB 

Time  for  repHm- 
tioa  and  raoM- 
quent  ptoftdingB. 
ISApr^lSM, 
R.  S6. 

54*  Four  days'  time  shall   be   allowed,  to   the   plaintiff  and  ^i^^  ^^r  joinder 
defendant  alike,  for  joining  in  demurrer.  in  demurrer. 


As  to  computation  of  time,  see  RR.  399-402  (post). 

As  to  the  consequences  of  not  joining  in  demurrer,  see  R.  57  {post). 


Ihid. 


65-  All  pleadings  (declarations  excepted)  shall  not  only  be  filed,  serrice  of 
but  a  copy  thereof  shall  be  on  the  same  day  served  on  the  opposite  ^5^-^,  1^7. 
party.     In  default  of  such  service  the  same  proceedings  may  be  taken 
by  the  opposite  party  as  he  would  have  been  entitled  to  take  if  the 
pleading  had  not  been  duly  filed. 

As  to  service  of  declaration,  see  R.  40  (ante). 

A  plea  not  served  on  the  day  on  which  it  is  filed  it  may  be  struck  out  even  though 
served  within  the  time  limited  for  pleading  :  Commercial  Bank  of  Aiutralia  v.  McRae, 
(1894)  10  W.N.  157.  But  the  proper  course  seems  to  be  to  treat  the  plea  as  a  nullity 
and  sign  judgment :  Savage  v.  Sinclair,  (1898)  14  W.N.  114. 

56*  After  the  time  limited  for  pleading,  a  defendant  shall  not  Pleading  after 
be  let  in  to  plead  in  any  action  without  the  consent  of  the  plaintiff  or  ^«  r°J^ 
the  leave  of  a  Judge.     If  a  defendant  in  default  pleads  without  such 
consent  or  leave,  his  plea  may  be  treated  as  a  nullity. 

Before  the  time  for  pleading  has  expired  a  defendant  may  obtj^in  ex  parte  a  '  two 
day  order  *  extending  the  time  for  pleauling  for  two  clear  days:  see  R.  301  {post). 

As  to  the  meaning  of  two  clear  davs,  see  Johns  v.  Sydney  Leather  Co.,  (1892) 
8  W.N.  100. 

An  order  obtained  under  R.  66,  after  the  time  for  pleading  has  expired,  cannot  be 
obtained  ex  parte,  and  if  so  obtained  and  acted  on  the  plea  may  be  treated  as  a  nullity  : 
Petersen  v.  Rodgers,  (1897)  13  W.N.  180. 

In  GUUsfne  v.  Walker,  (1890)  6  W.N.  142,  Foster,  J.,  held  that  where  the  last 
day  for  pleadmg  fell  on  a  Sunday,  the  defendant  could  file  his  plea  next  day ;  (see 
now  R.  402  (post) ) ;  and  further  that  a  demurrer  is  not  a  pleading  under  this  rule. 
But  as  to  this  latter  point  see  contra.  Commercial  Bank  of  Australia  v.  CShannasy, 
(1901)  18  W.N.  232,  where  Barley,  C.J.,  held  that  this  rule  applies  to  demurrers. 

Where  a  two  day  order  had  been  obtained  without  afiidavit  and  without  dis- 
closinjg  the  fact  that  two  davs'  further  time  would  give  defendant  the  whole  vaca- 
tion, it  was  set  aside  :  Aiken  v.  Sevenoaks,  (1884)  1  W.N.  2. 

In  reckoning  time  for  pleading  the  Sunday  intervening  between  the  last  day 
of  vacation  and  the  first  day  of  term  must  be  counted  :  Stitt  v.  Neil,  (1887)  4  W.N. 
67  (under  Rules  which  provided  that  time  did  not  run  *  during  vacation.*) 

67-  Where  either  party  fails  to  join  issue,  join  in  demurrer,  or  judgment  for 
answer  the  last  pleading  of  his  adversary  within  the  time  allowed,  his  J^^***'  ^^^^' 
adversary  may  sign  judgment  of  non  pros,  or  nil  dicit^  unless  further  i*«i  r.  m. 
time  be  allowed  by  a  Judge. 

This  alters  the  old  Rules,  as  to  which,  see  McGrath  v.  Lasarus,  (1890)  6  W.N. 
128  ;  North  v.  Schulze,  (1890)  6  W.N.  HI. 

Proctor  V.  City  Bank,  (1893)  9  W.N.  112,  will  probably  not  now  be  followed  ; 
if  the  pleading  is  on  the  fiile  before  judgment  it  will  be  allowed  to  remain  :  Gaden  v. 
Harvey,  (1903)  20  W.N.  39  ;  on  the  analogy  of  a  declaration  filed  out  of  time  ;  R.  39 
(ante). 

58-  Except  as  hereinafter  provided,  several  pleas,  replications,  Peiadinwi 

,  xij*  1  •  •  £jj  founded  on  same 

or  subsequent  pleadings,  or  several  avowries,  or  cognizances,  founded  ground  -f 
on  the  same  ground  of  answer  or  defence,  shall  not  be  allowed.  SSeuoe.**' 

The  right  to  plead  several  matters  is  provided  for  by  ss.  90-92  of  the  C.L.P.  T.T.  1858,  E.  2. 
Act  (ante) ;  see  those  sections.    *  Hereinafter  *  seems  to  refer  to  R.  59  (infra). 
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59-64. 

liay  be  allowed 
in  oortoin  oMee. 
T.T.18W.B.  2. 


Leare  to  pl'^ad. 
28  Feb.,  1866, 
R.19. 


OrooB-action. 
U  Not.,  1860. 


Verification  of 
pleas  where  writ 
•pecially 
indorsed. 
19  Dec.,  1901. 


in 


Repreaentfi  tive 

character  ( I 

parties  not 

issue  nnles 

denied. 

13  April,  1666, 

B.40. 

Plea  of 
assump 
T.T.  1853,  Rf  6. 


59*  On  an  appHcation  to  strike  out  any  such  pleading  on  the 
ground  of  its  bemg  in  violation  of  the  last  preceding  Rule,  the  Court 
or  a  Judge  may  allow  such  pleadings  founded  on  the  same  ground  of 
anawer  or  defence,  as  appear  to  the  Court  or  Judge  to  be  proper  for 
determining  the  real  question  in  controversy  between  the  parties  on 
the  merits,  subject  to  such  terms  as  to  costs  and  otherwise  as  the  Court 
or  Judge  thinks  fit. 

60*  Leave  to  plead  or  reply  several  matters,  or  to  plead  and , 
demur,  may,  if  the  Judge  sees  fit,  be  granted  ex  parte. 

Although  the  C.L.P.  Act,  s.  91  {ante),  seems  to  contemplate  a  summons. 
Plead  and  demur.— C.L.P.  Act,  s.  89  (ante). 

61.  No  plea  of  cross-action  shall  be  allowed,  except  on  an  order 
obtained  by  consent,  or  after  a  summons  to  show  cause. 

See  C.L.P.  Act,  s.  79,  and  notes,  ante. 

62.  In  any  action  in  which  a  writ  specially  indorsed,  under  the 
24th  section  of  the  Common  Law  Procedure  Act,  1899,  has  been  issued, 
no  plea  to  any  count  in  respect  of  clauses  of  action  so  indorsed  shall  be 
filed  without  an  affidavit  to  the  efifect  that  such  plea  is  true  in  substance 
and  in  fact,  or  of  such  facts  in  verification  as  a  Judge  shall  deem 
sufficient  in  that  behalf. 

Note  that  this  Rule  diflfers  from  the  Rule  of  19th  Dec.,  1901,  in  limiting  the 
verification  to  pleas  to  counts  in  respect  of  the  causes  of  action  indorsed. 

As  to  special  indorsement,  see  notes  to  s.  24  C.L.P.  Act. 

See  the  Negotiable  Instruments  Procedure  Act,  1901,  and  notes  thereto,  as 
to  verifying  pleas.  But  it  is  to  be  observed  that  by  s.  5  of  that  Statute  a  plea  filed 
without  an  affidavit  may  be  treated  as  a  nullity,  while  there  is  no  such  provision  in 
this  Rule.  The  Rule  as  at  first  enacted  on  the  17th  July,  1901,  contained  such  a 
provision  :  sed  q.  whether  that  portion  of  the  Rule  was  not  ultra  vires  :  Lewington 
V.  Scottish  Union  Co.,  (1901)  18  W.N.  275  ;  and  afterwards  the  Rule  was  re-enacted 
in  its  present  form. 

If  under  this  Rule  a  plea  is  pleaded  without  an  affidavit  the  proper  course  would 
appear  to  be  to  apply  on  summons  to  strike  it  out. 

Where  the  writ  is  not  properlv  specially  indorsed  no  affidavit  will  be  required  : 
Schneider  v.  Scherf,  (1902)  19  W.N.  59,  and  other  cases  cited  note  to  s.  24  C.L.P. 
Act,  ante. 

63.  Ii^  actions  by  or  against  parties  in  any  representative 
character,  as  executors,  assignees,  or  otherwise,  or  as  nominal  parties 
on  behalf  of  some  corporation  or  otherwise,  the  character  stated  shall 
not  be  considered  in  issue,  unless  specially  denied. 

64.  In  all  actions  on  simple  contract,  except  as  hereinafter 
excepted,  the  plea  of  non  ctssumpsit,  or  a  plea  traversing  the  contract 
or  agreement  alleged  in  the  declaration,  shall  operate  only  as  a  denial 
in  fact  of  the  express  contract,  promise,  or  agreement  alleged,  or  of  the 
matters  of  fact  from  which  the  contract,  promise,  or  agreement  alleged 
may  be  implied  by  law. 

Exempli  gratid. — In  an  action  on  a  warranty,  such  pleas  will 
operate  as  a  denial  of  the  fact  of  the  sale  and  warranty 
having  been  given,  but  not  of  the  breach  ;  and,  in  an  action 
on  a  policy  of  insurance,  of  the  subscription  to  the  alleged 
policy  by  the  defendant,  but  not  of  the  interest,  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the  alleged 
compliance  with  warranties. 
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In  actions  against  carriers  and  other  bailees  for  not  delivering  or     RULB8 
not  keeping  goods  safe,  or  not  returning  them  on  request,  and      64-70. 
in  actions  against  agents  for  not  accounting,  such  pleas  will 
operate  as  a  denial  of  any  express  or  implied  contract  to  the 
effect  alleged  in  the  declaration,  but  not  of  the  breach. 

65.  To  causes  of  action   to   which  the  plea  of   "  never  was  E?5ijl^»*^*' 
indebted"  is  applicable,  as  provided  in  the  Third  Schedule  to  the  Common  t.t.,  186»,  b.  6. 
Law  Procedure  Act,  1899,  and  to  those  of  a  like  nature,  the  plea  of 
non  asaumpait  shall   be   inadmissible,  and  the  plea   of  *' never   was 
indebted "   will  operate  as   a  denial  of  those   matters  of  fact  from 
which  the  liability  of  the  defendant  arises. 

Exempli  gratid. — In  actions  for  goods  bargained  and  sold,  or  sold 
and  delivered,  the  plea  will  operate  as  a  denial  of  the  bargain 
and  sale,  or  sale  and  delivery,  in  point  of  fact ;  in  the  like 
action  for  money  had  and  received,  it  will  operate  as  a  denial 
both  of  the  receipt  of  money  and  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff. 

66'  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  pimb  in  actions 
the  plea  of  "non  assumpnt"  and  "never  indebted"  shall  be  inadmissible.  exc^ge,&o. 
In  such  actions,  therefore,  a  plea  in  denial  must  traverse  some  matter  '*<<*•  ^^  ^• 
of  fact ;    exempli  gratid,   the  drawing,  or  making,  or  indorsing,  or 
'.accepting,  or  presenting,  or  notice  of  dishonour  of  the  bill  or  note. 

67.  Ill  every  species  of  action  on  contract,  all  matters  in  con-  ^J^J^on  and 
fession  and  avoidance,  including  not  only  those  by  way  of  discharge,  avoidance. 
but  those  which  show  the  transaction  to  be  either  void  or  voidable  in  ^***''^®- 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded.     Exempli  grcUid. — Infancy,  coverture,  release,  payment,  per- 
formance, illegality  of  consideration  either  by  statute  or  Common  Law, 
drawing,  indorsing,  accepting,  <bc.,  bills  or  notes  by  way  of  accommoda- 
tion, set-off,  mutual  credit,   unseaworthiness,  misrepresentation,  con- 
cealment, deviation,  and  various  other  defences  must  be  pleaded. 

See  Godiuin  v.  Cashion,  (1878)  1  S.C.R.  N.S.  8,  where  a  plea  to  action  on  a  P.N. 
alleging  merely  that  defendant  never  received  any  value  or  consideration  for  the 
making  or  payment  of  the  note,  was  held  bad  under  this  Rule. 

Pleas  of  lien  and 

68.  The  defences  of  lien  and  the  Statute  of  Frauds  shall  in  all  JH^^n]!*"^ ""' 
cases  be  pleaded  specially.  12  ApHU  1866, 

R.  85. 

69.  A  general  pleading  of  fraud  and  covin,  or  of  misrepresen-  ^"^li?*  ^ 
tation,  shall  not  be  allowed  in  any  action  ;  but  the  party  shall  plead  pS^ded^ 
specially  the  particular  fraud,  covin,  or  misrepresentation  meant  to  be  ^**^*  ^*  '^'• 
insisted  upon. 

A  general  plea  of  fraud  was  struck  out  in  McGarrtgU  v.  Miller,  (1878)  1  S.C.R. 
N.S.  6. 

See  also  Tooth  and  others  v.  Davis,  (1890)  7  W.N.  39,  where  further  particulars 
of  the  fraud  were  ordered. 

70*  In  actions  on  specialties  and  covenants,  the  plea  of  "  non  est  piea  ot"noneet 
/actum  "  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  xlr^JSja,  r.  10. 
of  fact  only,  and  all  other  defences  shall  be  specially  pleaded,  including 
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oaattera  which  make  the  deed  absolutely  void  as  well  as  those  which 
make  it  voidable. 

71-  The  plea  of  "  nil  debet  "  shall  not  be  allowed  in  any  action. 

72-  All  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  above  directed  in  actions  on  simple  contracts. 

73.  Payment  shall  not  be  received  in  evidence,  in  any  case,  in> 
redaction  of  the  debt  or  claim,  without  a  plea  of  payment.  Provided 
that  in  respect  of  any  sum  for  which  the  plaintiff  has  specifically  given 
credit  in  his  particulars  of  demand,  or  in  the  special  indorsement,  if 
any,  on  the  summons,  no  such  plea  shall  be  necessary. 

74*  In  all  cases  of  set-off  and  pa3rment,  the  particulars  thereof 
respectively  shall  be  filed,  and  delivered  with  the  plea,  or  at  such  time 
as  a  Judge  shall  allow  for  that  purpose,  or  such  plea  may  be  treated  as 
a  nullity. 

A  plea  of  payment  of  a  lesser  sum  in  discharge  of  the  debt  before  it  became  due- 
is  not  a  plea  of  payment  under  this  Rule  and  particulars  are  not  required  :  Sly  v. 
Smith,  (1862)  I  S.C.R.  126. 

Leave  to  file  particulars  with  a  plea  of  set-ofif  was  granted  on  affidavit  that  the 
particulars  had  been  omitted  through  inadvertence :  Shelly  v.  Purcell,  (1899)  15- 
W.N.  180. 

Where  no  particulars  are  filed,  the  proper  course  is  to  sign  judgment,  not  to- 
move  to  strike  the  plea  out :  Savage  v.  Sinclair,  (1898)  14  W.N.  114. 

75*  In  any  case  in  which  the  plaintiff  has  given  credit   in 

the  particulars   of    his   demand    for    any    sum  of  money  which  the 

B°?«^«3^j^  plaintiff   admits     the    defendant    is    entitled    to    set    off,    it    shall 
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not  be  necessary  for  the  defendant  to  plead  the  set-off  of  such  sum. 
But  this  Rule  is  not  to  apply  to  cases  where  the  plaintiff  does  not  state 
the  particulars  of  such  set-off. 

76-  In  every  plea  alleging  a  right-of-way,  the  direction  andt 
course  thereof  shall  be  described  by  reference  to  a  plan  or  chart  sub- 
joined or  annexed  thereto,  which  shall  be  taken  as  part  of  such  plea. 

77'  In  actions  for  detaining  goods,  the  plea  of  "  non  detinet " 
Thm.r.  d.  s^^^l  operate  as  a  denial  of  the  detention  of  the  goods  by  the  defendant, 
/  but  not  of  the  plaintiff's  property  therein  ;  and  no  other  defence  than. 
f   such  denial  shall  be  admissible  under  that  plea. 

Plea  of  "not    }  78-  In  actions  for  torts,  the  plea  of  "not  guilty"  shall  operate 

acttons  for  tori  *^^  *  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have 

Ibid,  R.  18.     ',  been  committed  by  the  defendant,  and  not  of  the  facts  stated  in  the 

:  inducement,  and  no  other  defence  than  such  denial  shall  be  admissible 

?  under  that  plea.      All  other  pleas  in  denial  shall  take  issue  on  some 

particular  matter  of  fact  alleged  in  the  declaration. 

Exempli  gratid. — In  an  action  for  a  nuisance  to  the  occupation  of 
a  house  by  carry mg  on  an  offensive  trade,  the  plea  of  "  not 
guilty "  will  operate  as  a  denial  only  that  the  defendant 
carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  operate  as  a 
denial  of  the  plaintiff's  occupation  of  the  house. 
In  an  action  for  obstructing  a  right-of-way,  it  will  operate  as  a^ 
denial  of  the  obstruction  only,  and  not  of  the  plaintiff's, 
right-of-way. 
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In  an  action  for  slander  of  the  plamti£f  in  his  offioe,  profession,  or  RULES 
trade,  it  will  operate  as  a  denial  of  speaking  the  words,  of  78-86. 
speaking  them  maliciously,  and  in  the  defamatory  sense 
imputed,  and  with  reference  to  the  plaintifiTs  office,  profession, 
or  trade  ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the 
plaintiff  holding  the  office,  or  being  of  the  profession  or  trade 
alleged. 

In  an  action  for  an  escape,  it  will  operate  as  a  denial  of  the 
neglect  or  default  of  the  Sheriff  or  his  officers,  but  not  of  the 
debt,  judgment,  or  preliminary  proceedings. 

In  an  action  against  a  carrier,  it  will  operate  as  a  denial  of  the 
loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the 
defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which 
they  were  received. 

79*  AH  matters  in  confession  and  avoidance  shall  be  pleaded  confesBion  and 
specially,  as  in  actions  on  contracts.  Tlrlftsw  r.  i7. 

80-  In  actions  for  taking,  damaging,  or  converting  the  plain-  Pie»  of  *»  not 
tiff's  goods,  the  plea  of  "not  guilty  "  shall  operate  as  a  denial  of  the  S^tionsfor 
fact  of  the  defendant's  taking,  damaging,  or  converting  the  goods  tt^®}^^"*^*^© 
mentioned,  but  not  of  the  plaintiff's  property  therein  ;  nor  shall  it  put  is  April,  ism, 
in  issue  the  circumstances  which  made  the  act  lawful,  which  must  be  ^  '**' 
specially  pleaded. 

81.  In  actions  for  trespass  to  land,  the  plea  of  "  not  guilty "  ^i^t®' "jj®* 
shall  operate  as  a  denial  that  the  defendant  committed  the  trespass  aoUons  for 
alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  t^^iSas, 
possession  or  right  of  possession  of  that  place,  which,  if  intended  to  be  ^- 1** 
denied,  must  be  traversed  specially. 

82'  The  denial   that  the  close  is  the  plaintiff's,  or  that  the  riea  of  '^  not 
plaintiff  was  possessed  of  the  close,  shall  put  in  issue  only  the  fact  lOAprS^me, 
that  he  had  exclusive  possession  when  the  defendant  entered,  but  not  b.  43.   * 
the  circumstances  which  made  the  entry  lawful,  which  must  be  pleaded 
specially. 

83.  Where  any  such  plea  is  pleaded,  with  or  without  "  not  pi«  of "  not 
guilty,"  such  plea  shall  be  taken  to  refer,  for  the  purposes  of  the  action,  ^IhS^R^iz, 
to  the  portion  of  the  locus  only  proved  to  have   been  entered  on  : 
Provided  that  where  there  is  no  plea  of  "  not  guilty  "  an  entry  on  some 
portion  of  the  locus  shall  be  taken  to  be  admitted. 

84-  Where  the  general  issue  is  pleaded  by  virtue  of  any  statute.  General  iisue 
such  statute  and  all  other  enactments,  if  any,  meant  to  be  relied  on,  5?iJ*BL  3*1 
shall  be  noted  at  the  foot  of  the  plea.     In  case  of  default,  no  costs  shall 
be  allowed  in  respect  of  such  plea,  or  for  any  witness  called  to  support 
the  same. 

Although  the  Statute  is  not  noted,  that  does  not  prevent  the  defendant  relying 
on  it  as  a  defence  ;  the  only  penalty  is  the  loss  of  costs  as  provided  bv  the  Rule  :  Cal- 
iinan  v.  Railway  Commissioners,  (1901)  1  S.R.  89  ;  18  W.N.  94. 

85.  A  pl«^a  alleging  matters  of  defence  arising  after  the  com-  Pleading 
mencement  of  the  action  may,  by  leave  of  a  Judge,  be  pleaded  in  StS^menTO- 
eon junction  with,  or  after,  any  plea  alleging  matters  arising  before  the  "SS*  J?  •?***"* 
action,  without  waiving  any  previous  pleas. 
See  C.L.P.  Act,  ss.  77,  78  (ante). 
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86*  To  any  such  plea,  or  to  any  plea  puis  darrein  continuance^ 
the  plaintiff  may  reply  by  confessing  the  same ;  and,  in  that  case,  he 
may  tax  his  costs  up  to  the  time  of  such  plea,  and  sign  judgment  for 
tiie  same,  if  not  paid  within  forty-eight  hours ;  or  the  plaintiff  may 
deny,  or  confess  and  avoid,  or  demur  to,  the  matter  pleaded,  in  which 
case  the  defendant,  if  he  succeeds  on  the  issue  raised  thereupon,  shall 
be  entitled  to  costs  from  the  time  of  such  plea. 

See  the  C.L.P.  Act,  ss.  77-78  (ante). 

See  Cummings  v.  Russell,  (1867)  6  S.C.R.  368. 

87*  Where  a  defendant  pleads  a  plea  of  judgment  recovered,  he 
shall  in  the  margin  of  such  plea  state  the  date  of  such  judgment,  and  if 
such  judgment  is  in  a  Court  of  Tlecord  the  number  of  the  roll  on  which 
such  proceedings  are  entered,  if  any ;  and,  in  default  of  his  so  doing, 
the  plaintiff  may  sign  judgment  as  for  want  of  a  plea  ;  and  if  the  same 
is  falsely  stated  by  the  defendant,  the  plaintiff,  on  filing  a  certificate 
from  the  proper  officer  or  person  having  the  custody  of  the  records  or 
proceedings  of  the  Court  where  such  judgment  is  alleged  to  have  been 
recovered  that  there  is  no  such  record  or  entry  of  a  judgment  as  therein 
stated,  may  sign  judgment  as  for  want  of  a  plea. 

88-  On  a  replication  or  other  pleading  denying  the  existence  of 
a  record  pleaded  by  the  defendant,  a  rule  for  the  defendant  to  produce 
the  record  shall  not  be  necessary  or  used,  and  instead  thereof  a  four 
days'  notice  shall  be  substituted,  requiring  the  defendant  to  produce 
the  record,  otherwise  judgment. 
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Coats  on 


Payment  into  Court. 

89*  When  money  is  paid  into  Court  in  respect  of  any  particular 
sum  or  cause  of  action  in  the  declaration,  and  the  plaintiff  accepts  the 
same  in  satisfaction,  the  plaintiff,  when  the  costs  of  the  cause  are  taxed, 
shall  be  entitled  to  the  costs  of  the  cause  in  respect  of  that  part  of  his 
claim  so  satisfied  up  to  the  time  the  money  is  so  paid  in  and  taken  out, 
whatever  may  be  the  result  of  any  issue  or  issues  in  respect  of  other 
causes  of  action  ;  and  if  the  defendant  succeeds  in  defeating  the 
residue  of  the  claim,  he  shall  be  entitled  tothecosts  of  the  cause  in  respect 
of  such  defence,  commencing  at  "Instructions  for  plea,"  but  not  before. 

See  the  C.L.P.  Act,  ss.  80,  83  (ante). 


Jssne  of  90-  A  defendant  succeeding  on  the  issue  of  "no  debt  or  damages 

debtor d  images  ^jtra,"  shall  be  entitled  to  costs  from  the  time  of  plea  pleaded  only,  or, 
12  Anru  1856,     where  leave  to  pay  the  money  into  Court  wajs  necessary,  from  the  time 
of  applying  for  such  leave.     In  either  case  the  plaintiffs  costs  up  to 
that  time  shall  be  deducted  from  the  defendant's  costs. 

See  the  C.L.P.  Act,  ss.  80-^  (ante). 
into 
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91.  Where  money  is  paid  into  Court  in  several  actions  which 
are  consolidated,  and  the  plaintiff,   without  taxing  costs,  proceeds  to 
1,  a.  18.  ^^^  ^^  ^°®  ^^^  fails,  he  shall  be  entitled  to  costs  on  the  others  up 
to  the  time  of  paying  money  into  Court. 


loney  92.  No  affidavit  shall   be   necessary   to   verify  the  plaintiffs 

Ibid.  Ml.        signature  to  the  written  authority  to  his  Solicitor  to  take  money  out 
I  of  Court,  unless  specially  required  by  the  Prothonotary. 
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93.  The  plaintiff  may  discontinue   his   action   at  any   time,     ^^102. 
without  rule  or  order  for  that  purpose,  on  filing  a  notice  of  discontinu-  Disoontinaance. 
ance,  and  giving  the  defendant  notice  thereof;  upon  receiving  which,  ^^'^^^^^^^ 
the  defendant  may  get  his  costs  taxed,  and  if  not  paid  within  forty- 
eight  hours,  he  may  sign  a  judgment  of  non  pros. 

94.  If  a  defendant  at  any  time  desires  to  pay  the  plaintiff's  Si^^^J^rt*. 
claim,  he  may  tender  the  amount  thereof  to  the  plaintiff  or  his  Solicitor,  ibid.  R.  47. 
and  demand  thereupon  his  bill  of  costs  up  to  that  time,  and  the  Solicitor 

shall  forthwith  deliver  such  bill ;  and,  if  required  by  the  defendant, 
I       the  plaintiff  shall  have  the  same  taxed  ;  and  if  the  defendant,  within 

forty-eight  hours  after  delivery  or  taxation  of  such  bill,  pays  or  tenders 

I      the  amount  thereof  to  the  plaintiff's  Solicitor,  he  shall  not  be  charged 

\      with  any  further  or  higher,  costs. 
1 

95.  If  such  costs  are  not  paid  or  tendered  as  aforesaid,  the  J^Jp^^^"* '^^ 
plaintiff  maj^  sign  judgment  for  the  amount  thereof. 

96*  Incases  under  the  120th   section   of  the   Common   Law  OoftsoftmpMB 
I      Procedure  Act,  1899,  the  party  who  succeeds  at  the  trial  in  the  District  ISdS^moed 
Court  may  ffet  his  costs,  incurred  in  the  Supreme  Court,  taxed,  and  in  J5;ifS!?L«- 
case  of  non-payment  thereof  withm  forty-eight  hours  sign  judgment  for 
such  costs. 

97.  In  any  action  against  an  acceptor  of  a  bill  of  exchange  or  ^^^l^^^o. 
the  maker  of  a  promissory  note,  the  defendant  shall  be  at  liberty  to  h.t.,iwi,b.24. 
stay  proceedings  on  payment  of  the  debt  and  costs  in  that  action  only. 

Security  for  Costs. 

198.   An  application  to  compel  the  plaintiff  to  give  security  for  when  appiica- 
costs  must,  in  ordinary  cases,  be  made  before  issue  joined.  /wa*r.*m?"^* 

See  as  to  security  :  Costs,  C.L.P.  Act,  s.  261  (ante). 

Setting  Down  for  Trial. 

]  99*  After  issue  joined,  the  plaintiff  shall  set  his  cause  down  piaintifltoaet 

for  trial,  and  proceed  to  trial,  at  the  then  next  Sittings  for  causes,  in  J^'*®^'®' 
Sydney  or  at  the  Circuit  town,  according  as  the  venue  is  laid,  unless  23  Feb.,  1866, 
issue  has  been  joined  within  fourteenjdays  (or,  if  a  Cii'cuit  cause,  within  ^'  "* 
twenty  days)  next  preceding  the  first  day  of  such  Sittings ;  in  either  of 
which  cases  the  plaintiff  need  not  bring  the  cause  on  to  trial  before  the 

'    Sittings  next  but  one  ensuing. 

See  s.  1 1 1  C.L.P.  Act,  ante,  as  to  the  consequences  of  default  in  setting  the  case 
j    down. 

j  100.  The  issues  for  trial  shall  be  fairly_ type; written  on   white  j^^^g  ^  ^^ 

!     foolscap  paper,  on  one  side  only,  with  a  margin  two  and   a-half  inches  type-written. 
*     wide,  and  each  separate  count  or  plea  shall  commence  a  new  line,  and  r.  1.     '       ' 
be  numbered  consecutively. 

101.  Such  issues  shall  be  filed  by  the  plaintiff  before  the  cause  pmng  issneii 
is  set  down,  and  being  signed  or  stamped  by  the  Prothonotary  shall  be  htT^w^bTiI 
taken  to  be  the  record  for  the  purposes  of  such  trial.     If  particulars  liid.  B.  i. 
have  been  filed  by  either  party,  a  copy  of  such  particulars  shall  be 
annexed  to  the  issues  and  filed  therewith. 

102-  AH  particulars  filed,  whether  of  any  locality,  or  of  demand,  deemed  part  of 
set-off,  or  other  matter^  shall  be  deemed  part  of  the  record.  mpS^ ism. 


Digitized  by 


(^0(?gl( 


802 


Setiing  Down  for  TriaL 


RIQiES  ^  103-  The  plaintifi^  on  the  day  on  which  the  cause  is  set  down, 

10&-llli  shall  serve  upon  the  opposite  party  a  copy  of  the  issues,  otherwise  the 
Berrim  of  ianel  ^®**'^^  down  of  the  cause  shall  be  a  nullity. 

104-  Where  the  parties  consent  to  any  issues  of  fact  being 
tried,  or  to  the  amount  of  any  damages  or  compensation  being  assessed 
by  a  Judge  without  a  Jury,  such  consent  shall  be  in  writing,  and  shall 
be  filed  by  the  plaintiff  before  the  trial. 

This  is  under  the  powers  conferred  by  the  Supreme  Court  Procedure  Act,  1900 
(ante). 


Trial  ^7  Judge 
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105'  After  a  new  trial  ordered,  the  plaintiff  shall  set  his  cause 
down  for  trial,  and  proceed  to  trial,  if  practicable,  at  the  then  next 
Sittings  in  Sydney,  or  at  the  Circuit  town,  as  the  case  may  require, 
unless  the  Court  or  a  Judge  allows  further  time  in  that  behalf,  on  such 
terms  as  may  be  thought  reasonable. 

See  s.  Ill,  C.L.P.  Act,  ante  ;  Ellis  v.  South  British  Insurance  Co.,  (1891)  8  W.N. 
22. 
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106-  For  each  day  of  the  Sittings  for  causes  in  Sydney  there 
shall  be  three  separate  Cause  Lists,  which  shall  be  taken  respectively 
in  the  Banco,  and  in  No.  1  and  No.  2  Jury  Courts. 

107*  To  the  extent  limited  for  each  day  as  next  mentioned, 

1  causes  shall  be  set  down  consecutively  only.  No  more  than  four  causes 
shall  be  set  down  in  any  list  for  any  day  for  trial  in  Sydney  by  a  Judge 
without  a  jury,  or  by  a  jury  of  four  persons,  nor  more  than  one  cause 
ifor  trial  by  a  jury  of  twelve  :  Provided  that  an  additional  number  of 
causes,  not  exceeding  two,  may  be  set  down  for  any  day,  if  the  Protho- 
notary  sees  fit. 

108-  Until  all  lists  have  been  filled  in  accordance  with  the  last 
preceding  Rule,  no  cause  shall,  except  by  leave  of  the  Prothonotary,  be 
set  down  in  any  list  for  any  subsequent  day. 


^ISw  of'**^  109-  Provided  that  causes  for  trial  by  juries  of  twelve  shall  be 

twelve.  set  down  for  such  days  only  as  the  Prothonotary  shall  in  each  case 

^»«*-»-         direct.  . 


Transfer  of 
cantes. 
Ibid.  B.  IS. 


HO-  Causes  on  the  list  of  any  Court  may  be  transferred  to  the 
list  of  any  other,  by  order  of  a  Judge,  for  trial  on  the  day  next  but  one 
following,  or  any  later  day  :  Provided  that  no  such  day  shall  be  earlier 
than  that  for  which  the  cause  was  first  entered. 


Trial  at  Circuit 
Ooart8. 
Ibid.  B.  14. 


111.  Causes  for  trial  in  any  Circuit  Court  shall  be  set  down  for 
the  day  tixed  in  the  Law  Almanac  for  holding  such  Circuit  Court.  But 
whenever  it  appears  to  the  Chief  Justice,  or  to  the  Judge  intending  to 
hold  any  Circuit  Court,  that  it  will  not  be  convenient  to  hear  the  civil 
causes  (if  any)  set  down  for  trial  at  that  Court  on  the  day  so  fixed,  the 
Chief  Justice  or  such  Judge  may,  not  less  than  sixteen  days  before  the 
day  so  fixed,  appoint  some  other  day  for  the  trial  of  such  causes,  by 
direction  to  the  Prothonotary  ;  and  the  Prothonotary  shall  thereupon 
forthwith  give  notice  of  such  appointment  to  the  Solicitors  in  the  said 
causes,  or  to  their  town  agents,  and  also  to  the  Sheriff ;  and  all  notices 
already  given  between  the  parties  shall  hold  good  and  be  applied  to  the 
day  so  specially  appointed,  and  all  notices  and  subpoenas  to  be  thereafter 
given  or  issued  shall  be  given  or  issued  for  that  day. 
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112*  All  applications  to  remove  a  oause  from  any  caase  list,  or     RDLB8 
to  postpone  the  trial  of  a  cause,  shall,  where  practicable,  be  made  to  a    112-119. 
Judge  in  Chambers,  and,  where  the  application  is  on  the  ground  of  the  g^^^^^  ^^ 
abeenoe  of  any  witness,  there  shall  be  an  affidavit  stating  the  matters  iigt,  orpoBtpon*- 
which  he  is  expected  to  prove.  STpibM  iST* 

See  s.  112,  C.L.P.  Act,  ante.  ^'^'  ' 

113.  When  any  sittings  for  causes  are  postponed,  the  date  for  Pojtponement  of 
the  trial  of  any  cause  specially  fixed  shall  also  be  postponed  for  the  iiDec!!'i90i, 
same  number  of  days  as  that  for  which  the  sittings  have  been  postponed,  ^  '^• 
unless  a  Judge  shall  otherwise  order. 

114.  All  causes  remaining  untried  at  any  sittings  shall  be  set  ^5*b*w5e 
-down  by  the  Prothonotary,  each  according  to  its  appropriate  list,  for  b.  lo.  ** 
the  then  next  sittings ;   and  no  new  notice  of  trial,  or   to  produce  ^^*^  ^  ^^ 
documents,  shall  be  necessary.    Every  such  cause  shall  have  precedence 

over  causes  previously  set  down  for  those  sittings. 

Yenne. 

I  115.  Every  declaration  shall  be  marked  in  the  margin  with  the  venue. 

i  Hame  of  the  town,  being  either  Sydney  or  some  Circuit  town,  where  it  RR^nfis.***' 
j  is  intended  that  the  cause  shall  be  tried,  and  such  town  shall  be  the  t£*^»,^®^* 
I  '  venue  for  trial,  unless  the  Court  or  a  Judge  shall  otherwise  order. 
See  C.L.P.Act,  s.  70,  and  Form  there  referred  to,  and  s.  108  (ante), 

116.  No  venue  shall  be  changed  without  a  special  order  of  the  venue  jo*  *?  *>• 
•Court  or  a  Judge,  unless  by  consent  of  the  parties.  ordel?^ 

See  C.L.P.  Act,  s.  108  (ante).  "•'^•^  "**'  ^  ^' 

117*  Where  it  is  made  to  appear,  on  application  to  a  Judge,  order  for  change 
that  any  cause  set  down  for  trial  at  Sydney,  or  in  which  the  venue  is  Jj  p®b?,^856, 
there  laid,  may — having  reference  to  the  nature  of  the  case,  or  the  R.  82.  * 
residence  of  the  witnesses,  or  other  circumstances — be  more  advan- 
tageously tried  on  Circuit,  an  order  may  be  made  (on  such  terms  as  the 
Judge  thinks  reasonable)  for  the  trial  to  take  place  at  such  Circuit 
'  town  as  the  Judga  shall  appoint.     Where  any  cause  has  been  set  down 
for  trial,  or  the  venue  therein  laid,  at  any  Circuit  town,  an  order  may 
in  like  manner  be  made  for  the  trial  thereof  at  any  other  Circuit  town 
or  in  Sydney. 

See  C.L.P.  Act,  s.  108  (ante),  and  cases  there  cited. 

Notice  of  Trial,  ftc. 

I  118.  Eight  clear  days'  notice  of  trial  (except  in  the  cases  next  ^jJ^VU'**^ 

;  mentioned)  shall  be  given  in  all  cases.  But  where  any  defendant 
)  resides  above  100  and  not  above  200  miles  from  Sydney,  the  number  of 
J  «uch  days  shall  be  twelve ;  and  where  any  defendant  resides  above  200 
J  miles  from  Sydney,  the  number  of  such  days  shall  be  sixteen. 

Clear  days.—See  as  to  computation  of  time,  RR.  399-402  (post). 

■  See  SmaU  v.  Madgwick,  (1878)  1  S.C.R.N.S.  251. 

Plaintiff  in  person  cannot  give  notice  where  there  is  an  attorney  on  the  record  : 
;  KetMor  v.  Ponder,  (1886)  2  W.N.  112. 

119.  Short  notice  of  trial  shall  be  half  the  number  of  clear  days  ^^Sur**** 
,  prescribed  for  ordinarv  notice  of  trial.  ibid.  b.  u 
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Jury. 


RULES 
120-126. 

Notioeof 

continnaooe. 

H.T^18S8,R.86. 


120-  Notice  of  trial  may  be  continued  to  the  Sittings  next  after 
the  Sittings  for  which  such  notice  was  originally  given,  by  giving  a 
notice  of  continuance  four  days  before  the  time  mentioned  in  the  notice 
of  trial.  Provided  that,  if  short  notice  of  trial  has  been  given,  two- 
days'  previous  notice  shall  be  sufficient,  unless  otherwise  ordered  by  the^' 
Court  or  a  Judge,  or  by  consent. 

As  to  computation  of  time  see  RR.  39&-402  (post). 

121.  Countermand  of  notice  of  trial  (except  in  the  cases  next 
mentioned)  shall  be  given  four  clear  days  before  the  time  mentioned  in 
the  notice  of  trial.  But  where  any  defendant  resides  above  100 
and  not  above  200  miles  from  Sydney,  the  number  of  such  days  shall 
be  six,  and  where  any  defendant  resides  above  200  miles  from  Sydney 
the  number  of  such  days  shall  be  eight. 

As  to  computation  of  time  see  RR.  399-402  (post). 

See  s.  110,  C.L.P.  Act,  ante. 

Where  noUoe  to  122*  Notice  of  trial  or  of  continuance  of  trial  and  countermand 

be^ven.  ^f  notice  of   trial  may   be  given  either  in  town  or  country,  unless 

otherwise  ordered  by  the  Court  or  a  Judge. 


Ooantemmndoi 
notloe  of  tri«L 
3S  Feb.,  18«6, 
B.16. 


Ibid.  R.  84. 


Coeta  of  the  day. 
Jkid.  B.  39. 


NoUoeto 

Itotriil. 
.  a  16.     ; 


Prooeedingf 
after  lapee  of  a 
Tear. 

H.T.,  1858, 
R.176. 


Applioation  for 
*  welT 
1886, 


jury  of  twelve. 
98  Feb. 


R.17. 


123-  The  costs  of  the  day  for  not  proceeding  to  trial  may  be. 
obtained  by  a  side-bar  rule  on  the  usual  affidavit. 

See  s.  110,  C.L.P.  Act,  ante. 

124*  The  nural)er  of  days'  notice  to  a  plaintiff,  under  the  111th 
section  of  the  Common  Law  Procedure  Act,  1899,  shall,  instead  of 
twenty  as  prescribed  by  the  said  section,  be — 

eight,  where  every  plaintiff  resides  in  Sydney,  or  not  above  100 

miles  therefrom ; 
twelve,  where  any  plaintiff  resides  above  100  and  not  above  200- 

miles  from  Sydney ; 
sixteen,  in  all  other  cases. 
See  as  to  computation  of  time,  RR.  399-402  (post) ;  and  notes  to  s.  Ill  (ante), 

125*  In  all  causes  in  which  theie  have  been  no  proceedings  for 
one  year  from  the  last  proceeding  had,  the  party,  whether  plaintiff  or 
defendant,  who  desires  to  proceed  shall  give  a  calendar  month's  notice 
to  the  other  party  of  his  intention  to  proceed.  The  summons  of  a 
Judge,  if  no  order  be  made  thereupon,  shall  not  be  deemed  a  proceeding 
within  this  Rule.  Notice  of  trial,  though  afterwards  countermanded,, 
shall  be  deemed  a  proceeding  within  it. 

Jury. 

126'  Where  either  of  the  parties  in  a  cause  desires  to  have  the 
same  tried  by  a  jury  of  twelve  persons,  he  shall  give  two  clear  days*^ 
notice  of  his  intention  to  move  for  such  jury,  specifying  the  class  of 
jurors  for  which  he  intends  to  apply,  and  referring  to  the  affidavit  or 
affidavits  intended  to  be  used  (of  which  he  shall  serve  a  copy  with  his 
notice),  for  the  grounds  of  such  motion. 

Two  clear  dayj.— See  RR.  399-402  (post). 

See  the  Jury  Act,  1901,  s.  31. 

By  the  practice  of  the  Court  either  party  is  entitled  as  a  matter  of  right  to  a 
common  jurv  of  twelve  :  Ritchie  v.  D'Arcy,  (1900)  17  W.N.  93  ;  Covdishaw  v.  McLeod  , 
(1898)  14  W.N.  189  ;  McLaughlin  v.  Bennett,  (1890)  6  W.N.  112. 
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The  application  may  be  too  late.    In  Allen  v.  Willis,  (1895)  11  W.N.  192,  issue      RULES 
was  joined  on  May  3rd,  and  the  case  set  down  to  be  tried  on  June  12th.    The  ap-    128.186 
plication  was  part  heard  on  June  14th,  and  finally  heard  on  June  17th,  when  the 
case  was  in  the  day's  list  for  hearing,  and  was  refused. 

In  McElhone  v.  Bennett,  (1885)  1  W.N.  115,  it  was  held  that  the  old  Rule 
limiting  the  time  for  application  to  "  within  ten  days  after  issue  joined"  was  ultra 
vires,  as  opposed  to  the  provisions  of  the  (present)  s.  31  of  the  Jury  Act,  1901. 

As  to  the  principles  guiding  the  Court  in  granting  applications  for  a  special 
jury  of  twelve,  see  McElhone  v.  Bennett,  (1885)  1  W.N.  1 15  ;  Taylor  v.  Young,  (1886) 
2  W.N.  108 ;  McLaughlin  v.  Bennett,  (1889)  6  W.N.  15 ;  ibid.  (1890)  6  W.N.  112. 

127»  I^  Qo  ci>al  cause  has  been  set  down  and  notice  of  trial  Jo'y ^Jidto* 
given,  and  notified  to  the  Prothonotary,  for  any  Circuit  Court,  up  to  the  circuit  Ooorts 
sixteenth  day  before  the  day  named  in  the  Law  Almanac  for  the  trial  it  aJwo.^*"*** 
of  civil  causes  thereat,  no  jury  shall  be  summoned  to  such  Court  for  the  ii  d«»-.  iwi, 
trial  of  civil  issues  without  the  leave  of  a  Judge,  and  the  Prothonotary 
shall  give  notice  to  the  SherifiP  accordingly. 


128*  Where  an  order  for  a 


jury    of    twelve    is    made    at    the  Fees  payable  by 

instance  of  the  defendant,  the  amount  of  jury  fees  required  by  the  77th  ss'pSb^isM, 
section  of  the  Jury  Act,  1901,  shall  be  paid  by  him  within  forty-eight  ^^• 
hours  after  such  order,  or  the  same  shall  wholly  lapse. 

Fees  to  b6 

129*  The  amount  of  all  jury  fees  shall  be  accounted  for  by  the  acoounted  for  by 
Prothonotary  as  in   the  case  of  other  public  moneys  coming  to  his  SS**iL*47f^* 
hands. 

SnbpoBnas. 

130.  Every  Commissioner  empowered   under  these  Rules  toiMae<rf 
issue  writs  of  summons  may  also  issue  writs  of  subpoena  in  any  cause  (^^S^towni. 
or  case,  civil  or  criminal.     Provided  that  no  such  subpoenff  shall  contain  7  Apru.isee, 
more  than  four  names. 

-.  C/$nmissioner. — See  R.  29  {ante).    ^ 

"131.  No  writ  of  Gnibpcena  shall  be  issued  in  any  jurisdiction  of  prodnoUon  of 
the  Court  for  the  production  of  original  records  of  the  Court.  iod^  190i 

B.1. 

132.  Before  any  original  records  of  the  Court  are  produced,  an  order  for 
order  of  a  Judge  for  their  production  must  be  served  upon  the  officer  5w3.°bJ*«?' 
who  has  charge  of  such  records. 

133-  Such  order  must  be  taken  out  in  the  action,  suit,  cause,  or  Ji^jJ^®'* 
proceeding  in  which  the  production  of  such  records  is  required. 

134-  An  officer  served  with  such  an  order  shall  be  entitled  to  Bxpeiwe». 
the  same  expenses  as  he  could  have  claimed  if  he  had  been  served  with  ^^  *  ** 
a  writ  of  subpoena. 


135. 


Notice  to  Admit. 

The  form  of  notice  to  admit  documents,  referred  to  in  the  Form. 


105th  section  of  the  Common  Law  Procedure  Act,  1899,  may  be  in  the  ^'^'  i858.r.2» 
Form  No.  2  contained  in  the  First  Schedule. 
.See  s.  105,  and  notes,  ante. 

136-   In  all  cases  of  trials,  writs  of  inquiry,  or  inquisitions  of  Notioe  to  admit 
any  kind,  either  party  may  call  on  the  other  party,  by  notice,  to  admit  ™*aii^Si£r" 
documents  in  the  manner  provided  by  and  subject  to  the  provisions  of  ^*W-  »•  ^o. 
the  Common  Law  Procedure  Act,  1899,  and  in  case  of  refusal  or  neglect 
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RULES  to  admit  after  such  notice  given,  the  coets  of  proving  the  docament 
18ft-148.  shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the 
result  of  the  cause  may  be,  unless  at  the  trial  or  inquisition  the  Judge 
or  Presiding  Officer  certifies  that  the  refusal  to  admit  was  reasonable ; 
and  unless  such  notice  is  given,  the  costs  of  proving  any  document 
shall  not  be  allowed  except  in  cases  where  the  omission  to  give  the 
notice  is,  in  the  opinion  of  the  Prothonotary,  a  saving  of  expense. 

See  s.  105.  C.L.P.  Act,  ante. 

EYidenoe  on  Commission. 

a^H^tioWf  137-  Upon  any  application  for  a  commission,  rule,  or  order, 

OomraiMi^'**^-  u»<^©r  the  4th  section  of  the  Witnesses  Examination  Act,  1900,  the 
R.  38^*  ^  >^'      costs  of  the  application  shall  be  in  the  discretion  of  the  Court  or  Judge. 
See  that  Act,  ante. 

The  old  Rule  referred  to  in  the  side  note  was  in  different  terms.     Under  that 

I         Rule  costs  of  an  unopposed   application  have  been  allowed  against  the  applicant : 

Mitchell  V.  Nelson,  (1900)  17  W.N.  16 ;  but  costs  of  appearance  on  the  summons 

»  to  consent  were  refused  in  Vale  of  Clwydd  CM.  Co.  v.  Christie,  (1887)  4  W.N.  56, 

costs  being  allowed  only  as  on  an  unopposed  application. 

Under  special  circumstances  a  party  unsuccessfully  opposing  the  order  has 
been  given  costs  of  the  application  :  McCulloch  v.  Browne,  (1887)  4  W.N.  70,  and 
costs  of  the  commission  itself  were  made  defendant's  (opponent's)  costs  in  the  cause. 
See  also  Witnesses'  Examination  Act,  1900,  s.  12. 

Tnugmiseton  of  138-  Where  any  commission  for  the  examination  of  witnesses 

^mtegSuf  **'  ^^  issued  to  any  place  not  within  the  Commonwealth  or  New  Zealand, 

1  Dec,  18S7,        the   party  joining   therein    may    transmit   a   certified   copy   of  such 

*  commission,   and   cause   the  same   to  be   executed   if  he  thinks  fit. 

Provided  that  the  costs  of  such  execution  shall  not  be  allowed  as  costs 

in  the  cause  if  the  original  commission  be  also  executed. 

^flied'**°*  ^  139.  All  depositions  of  witnesses  taken  under  any  such  com- 

H.T.,  IMS,  R.  83.  mission,  rule,  or  order,  shall  be  returned  to  the  Court  and  filed. 

Cause  Papers. 

DaUyoanse  140-  For  each  day  of  the  Sittings  for  causes  in  Sydney  a 

i»p«|™^ ^  separate  Cause  Paper  shall  be  prepared  for  the  Banco  Court  and  each 
l?¥eb.,me.  of  the  Jury  Courts,  and  a  copy  thereof  shall,  before  each  day's  sitting, 
^'  ^^'  be  exhibited  in  the  Entrance  Hall ;  and  no  cause  shall  be  called  on 

unless  it  is  in  the  cause  paper  for  that  day. 

Proceedings  at  Trial. 

Pttp«r«  in  caiMe  14L  Any  paper  in  the  cause  (including   any  writ,   praecipe, 

^Wenoe!°*  *"i     affidavit,  or  Judge*s  order)  which  may  be  required  by  either  party  may, 
Jbid.  R.  26.        j^t  his  instance,  be  delivered  to  the  Clerk  of  the  Court,  and  on  produc- 
tion by  him,  may  be  read  in  evidence  without  other  proof. 

retuira  of^^pis  142.  Where  the  issues  and  other  papers  have  been  so  delivered, 

Ibid.  R.  stT  :    the  clerk  receiving  them  shall  be  responsible  for  their  safe  custody  and 

;    return  to  the  Prothonotary,  or  (where  the  cause  still  remains  for  trial) 

J    for  their  delivery  to  the  clerk  next  in  attendance,  and  every  clerk 

delivering  or  redelivering  any  such  pleading  or  paper  shall  obtain  a 

-    receipt  for  the  same. 

<3a*tody  of  143-  Th^  clerk  in  Court  shall  also  be  responsible  for  the  safe 

Ibid.  R.  28.        custody  of  all  exhibits  put  in  evidence,  and  he  shall  not  deliver  them 
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to  Ukj  person  other  than  the  Prothonotary  without  a  Judge's  order.     RULES 
On  such  delivery  he  shall  obtain  a  receipt  for  the  same.  148-160. 

144.  All  causes  shall  be  called  on  for  trial  in  the  order  in  Priority  of 
which  they  are  entered  in  the  cause  paper,  unless  the  presiding  Judge  n  Feb.,  ism, 
otherwise  orders.  *•  •^ 

146-  Any  cause  not  concluded  on  the  last  day  of  the  sittings  P»rt-iwMd 
may  be  continued  on   such   day  or   days  as   the    presiding    Judge  iiDeo.,i90i» 
thinks  fit.  »  "• 

146*  Where  the  whole  of  the  plaintiff's  case  is  admitted  on  the  Ricrhttobwin. 
record,  the  defendant  shall  at  the  trial  be  entitled  to  begin  whatever  25?"^ 
may  be  the  nature  of  the  action :  Provided   that  where  the  amount 
only  of  damages,  or  of  the  debt,  is  in  question,  the  plaintiff  shall  be 
entitled  to  begin. 

See  s.  115^  C.L.P.  Act,  and  notes,  ante, 

147-  Every  verdict  shall  be  immediately  noted  down  by  the  BntryofTerdiot. 
Associate  and   read  in  open   Court,    and   shall   be  entered   in   the  ^*****  ^  **' 
Prothonotary*s  book. 

A  special  verdict  might  be  taken  by  consent  or  in  cases  under  s.  116  or  s.  126  of 
the  C.L.P.  Act.  Any  such  verdict  is  now,  however,  usually  noted  by  the  Judge 
at  once. 

The  note  taken  by  the  Clerk  of  the  Court  and  entered  in  the  Prothonotary's 
book  practically  corresponds  to  the  postea  which  was  formally  entered  on  the  nisi 
prius  record ;  but  the  formal  record  is  now  seldom  mad^  up.  The  postea  may  be 
amended  in  a  proper  case  even  after  the  amount  of  the  verdict  has  been  paid  :  Hutch- 
inson V.  Australian  Newspaper  Co.,  (1899)  15  W.N.  318. 

Write  of  Inquiry  and  of  Trial. 
148*  The  practice  in  relation  to  Writs  of  Inquiry  and  Writs  of  PnoUoe. 
Trial  under  the  12l8t  section  of  the  Common  Law  Procedure  Act,  "ig^*^*** 
1899,  shall  he  the  same,  as  nearly  as  may  be,  as  was  formerly  observed 
in  England  under  the  Act  3  and  4  Will.  IV.,  o.  42,  s.  17,  in  the  case  of 
writs  of  the  like  nature  directed  to  the  Sheriff. 

149*  Provided  that  every  such  writ  shall  be  under  the  signature  writs  to  be 
of  a  Judge,  and  that  no  order  or  other  authority  for  the  issue  thereof  5^*b|^^9**^' 
shall  in  any  case  be  necessary. 

New  Trial,  ftc. 

150.  Where  either  party  intends  to  move  for  a  nonsuit,  or  for  Memonndnm 
a  new  trial,  or  in  arrest  of  judgment,  or  for  judgment  non  obstante  fS AufustriMi, 
veredicto,  or  for  a  venire  de  novo,  or  to  enter  a  verdict,  or  to  increase  RR- *.  «• 
or  reduce  the  amount  of  the  verdict,  whether  on  any  point  reserved  at  r.  i.  ^* 
the  trial  or  not,  \\e  shall  within  <^i^t  days  (or  in  causes  tried  at  a  J^  ^-^  ^•^^» 
Circuit  town  or  at  a  DislrTct 'Court  above  100  miles  from  Sydney, 
within  fourteen  days)  after  the  trial  file  a  memorandum  of  such  inten- 
tion,  together  with  all  affidavits  to  be  used  in  support  of  the  motion, 
and  shall  at  the  same  time  lodge  with  the  Prothonotary  three  additional 
copies  of  such  memorandum.     Provided  that  any  such  affidavit  may  be 
filed  afterwards  by  leave  of  the  Court  or  a  Judge. 

If  the  memorandum  is  filed  out  of  time  the  motion  for  new  trial  will  not  be  en- 
tertained :  Barbour  v.  Jones,  (1880)  1  N.S.W.R.  345 ;  even  though  counsel  erron- 
ously  advised  that  it  was  not  necessary  to  file  a  memorandum,  leave  to  file  it  (applied 
for  after  the  time  for  filing  had  expired),  was  refused  :  Ricketson  v.  Barbour,  (1877) 
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New  Trial. 


Ck>nteiitB  of 
memoimndam. 
19  Aug.,  1861, 
R.6. 


RULES  Knox  453.  But  where  the  memorandum  was  filed  out  of  time,  if  time  ran  in  vacation , 
4  KA  4  54  which  was  doubtful,  the  Court  allowed  the  motion  to  proceed  :  White  v.  A.US.N. 
•  Co.,  (1892)  9  W.N.  6  ;  see  Cox  v.  Bath,  (1893)  9  W.N.  176.  And  where  a  formal 
verdict  had  been  taken  and  certain  admissions  of  fact  made  and  by  agreement  all 
questions  of  law  had  been  reserved  for  the  Court,  but  defendant  haid  neglected  to 
file  a  memorandum  in  time,  the  Court  under  the  special  circumstances  allowed 
it  to  be  filed  nunc  pro  tunc  :  Morris  v.  Soiling,  (1889)  6  W.N.  76. 

Ei^ht  days. — Time  for  filing  the  memorandum  runs  in  vacation ;  see  Rules 
for  the  Dispatch  of  Business,  Almanac,  1903,  and  R.  10  (ante).  See  generallv  as 
to  computation  of  time,  RR.  399-402  (post). 

i  151.  Every  such  memorandum  shall  state  the  day  or  days  on 

(which  the  cause  was  tried,  the  verdict  given  or  other  termination  of 
the  trial,  the  motion  intended  to  be  made,  and  the  several  grounds  on 
f  which  it  will  be  made  ;  and,  where  the  party  had  Counsel  at  the  trial, 
J    shall  be  signed  by  one  of  such  Counsel. 

i  Where  a  memorandum  was  signed  by  the  attorney  and  not  by   counsel,  though 

counsel  had  appeared  at  the  trial,  Ae  case  was  struck  out :  Wakely  v.  Quinn,  (1885) 
2  W.N.  28.  The  original  draft  must  be  signed  ;  the  copy  filed  must  bear  counsel's 
name  :  Dennis  v.  Horsley,  (1885)  2  W.N.  36 ;  Cross  v.  Goode,  (1887)  3  W.N.  100  ; 
8  N.S.W.R.  255. 

Counsel  who  was  at  the  trial  must  sign  :  Wentworth  v.  Hill,  (1890)  7  W.N.  4 ; 
,     where  an  attorney  appeared  at  the  trial  the  Rule  does  not  apparently  apply  :  Jen- 
kins V.  Douglas,  (1891)  7  W.N.  95. 

See  also  Jones  v.  Jones,  (1898)  19  N.S.W.R.  Div.  12  ;  14  W.N.  209. 

Judge's notea to,  152-  On   or   before    the    last    day    allowed    for    filing    such 

lodged,  and  /  memorandum,  the  moving  party  shall  order  a  copy  of  the  Judge's  notes, 
■erved.  ;   ^nd  within  eight  days  after  receiving  the  same  shall  lodge  with  the 

Prothonotary  four  printed  copies  thereof,  and  shall  also  within  the 
same  time,  serve  a  like  number  of  such  printed  copies  upon  each 
opposing  party,  or  upon  each  solicitor  on  the  record  :  Provided  that  a 
Judge  may  extend  the  times  for  ordering,  lodging,  and  serving  copies 
of  such  notes,  or  may  dispense  with  the  ordering  and  printing  of  such 
notes. 

As  to  computation  of  time  see  RR.  399-402  (post). 

The  notes  need  not  be  filed  till  within  eight  da)rs  after  receiving  a  corrected 
copy  if  they  have  been  referred  back  for  correction  :  Lingard  v.  Tavlor,  (1902)  19 
W.N.  105. 

Where  the  party  moving  for  a  rule  nisi  had  failed  to  file  the  notes  in  time  under 
this  Rule,  the  case  was  struck  out,  even  though  the  other  side  appeared  on  the  rule 
nisi  and  waived  the  objection  :  Cheney  v.  Bardwell,  (1901)  18  W.N.  4 ;  although 
in  Erwin  v.  Strand  Electric  Lighting  Co.,  (1899)  16  W.N.  49,  and  Davis  v.  Goode, 
(1889)  6  W.N.  46,  it  was  held  too  late  to  take  the  point  on  the  rule  absolute. 

The  application  to  a  Judge  for  further  time  must  be  made  before  the  time  fixed 
by  the  Rule  has  elapsed  :  Zobel  v.  Croudace,  (1899)  16  W.N.  32. 

Counsel  should  appear  on  the  rule  nisi  and  point  the  facts  out  to  the  Court  : 
Zobel  V.  Croudace,  supra. 

153*  All  causes  in  which  such  memorandum  has  been  filed  shall 
be  entered  in  the  order  of  filing,  and  except  as  hereinafter  provided 
shall  be  called  on  in  that  order  on  every  day  in  term  until  disposed  of. 

154-  Provided  that  no  matter  in  which  printed  copies  of  the 
;  Judge's  notes  have  under  these  Rules  to  be  lodged  shall  bo  called  on 
for  hearing  before  the  expiration  of  the  time  allowed  for  lodging  such 
copies,  except  by  direction  of  the  Court  or  a  Judge  at  the  request  of 
the  moving  party,  and  that  where  the  cause  has  ended  during  the  term, 
or  within  four  days  preceding  the  term,  no  motion  in  pursuance  of  such 
memorandum  need  be  made  earlier  than  the  fourth  day  after  the  filing 
thereof. 


21  May,  1888,   / 
B.2.  t 


Settlue  do^n 
for  hearing. 
11  Dec.,  1901, 
R.  17. 


Extension  of 
time  in  certain 


SI  May,  1888, 
R.  6. 

11  Dec.,  1901, 
R.  19. 
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155*  Every  motion  in  pursuance  of  such  memorandum  shall  be  RULES 
for  a  rule  nisi.  Upon  such  motion  the  moving  party  shall  be  restricted  165-1&1. 
to  the  grounds  specified  in  the  memorandum,  and  if  such  rule  be  granted,  jj^,^^  ^  «  . 
the  grounds  upon  which  it  is  granted  shall  be  shortly  stated  therein.      NiH. 

19  Aug.,  1861, 
Grounds. — See  generally  s.  160  and  notes,  C.L.P.  Act,  ante.    The  grounds  taken  R.  8. 
in  the  rule  nisi  may  be  amended  on  the  hearing  of  the  motion  to  make  the  rule  ab- 
aolute :  Trafford  v.  Pharmacy  Board,  (1902)  2  S.R.  418  ;  19  W.N.  281  ;  but  see 
Howarth  v.  Walker,  (1902)  2  S.R.  452  ;    Howard    Smith    v.  A.S.N.  Co.,  (1885) 
5,  W.N.   12. 

156-  Every  rule  nisi  for  a  new  trial  shall  be  taken  out,  filed  Filing  and 
and  served  within  seven  days  after  it  has  been  granted,  and  at  the  sf M«y,  isss, 
lime    of    filing  three  additional    copies    shall    be    lodged    with    the  ^  ^ 
Prothonotary,    otherwise   it  shall   be  held  to  have  lapsed,   and   the  b.  siT^ 
Prothonotary  shall  thereupon  strike  the  case  out  of  the  Term  book. 

Seven  days. — As  to  computation  of  time  see  RR.  399-402  (post). 

157-  The  Associate  of  the  Judge  who  tried  the  cause  shall  attend  ^^^te  to 
the  Court  on  the  motion  to  make  such  rule  absolute,  with  the  issue  and  Lgament. 
•exhibits  and  Judge's  notes,  and  shall  discharge  thereafter  the  duties  of  ^  ^^^*  *®^®* 
the  Prothonotary  in  respect  of  such  rule  until  the  same  is  disposed  of. 

158.  Where  a  memorandum  for  a  new  trial  has  been  filed,  or  a  Case  to  be  •track 
rule  nisi  in  pursuance  thereof  grant-ed,  if  no  motion  is  made  when  the  made. 
<5ase  is  called  on,  such  case  shall  (unless  the  Court  extends  the  time)  be  ^  ^•»  ^^^* 
struck  out  of  the  paper,  with  leave  to  the  adverse  party  to  sign  judgment. 

169.  Where  a  new  trial  is  granted  (except  on  the  ground  that  Cosu  where  new 
,  the  verdict  was^against  evidence)  without  juentioa  oi  costs,  each  party  2«  Pe^isw, 
eEaTrbear~hi8_(>wn  costs  of  th^^first  triaj.     Where  the  costs  of  the  first  *-*2. 
^triaTare  ordered  to  abide  the  event,  such  costs  shall  not  be  allowed  to 
the  finally  successful  party  unless  he  succeeded  on  both  trials.  The  costs 
of  the  motion  shall  in  all  cases  follow  the  event  of  the  second  trial, 
unless  the  Court  otherwise  orders. 

See  ss.  160,  161,  and  notes  C.L.P.  Act,  ante  ;  and  see  Wilson  v.  Tarrant,  (1888) 
5  W.N.  43,  where  costs  of  the  motion  were  refused  because  '  the  point  was  not  taken 
clearly  and  definitely  as  now  at  the  trial." 

Where  in  a  libel  action  a  new  trial  was  ordered  on  the  question  of  damages  only, 
nothing  being  said  as  to  the  costs  of  the  first  trial,  the  plaintiff  was  held  entitled 
to  those  costs,  this  rule  not  applying  to  such  a  case  :  Limon  v.  Bennett,  (1901)  18 
W.N.    283. 

The  Privy  Council  will  not  interfere  with  the  discretion  of  the  Court  here  as 
to  the  costs  of  the  new  trial  motion  :  Campbell  v.  Commercial  Bank,  (1879)  2  N.S.W.R. 
388. 

160-  Where  execution  haa  issued,  the  Court  may,  nevertheless,  setting  uide 
vacate  the  judgment  and  set  aside  or  stay  such  execution,  and,  by  rule,  ix'JfSton*"'* 
order,  or  writ  for  that  purpose,  cause  restitution  to  be  made,  in  such  i9  Aiig.,i86i, 
manner  and  on  such  terms  as  may  be  thought  just. 

As  to  stay  of  execution  see  C.L.P.  Act,  s.  134  (ante),  and  R.  188  (post). 

Exhibits. 

16L  No  oflScer  of  the  Court  having  the  custody  of  exhibits  put  Exhibits  not  to 
in  evidence  in  any  action,  suit,  proceeding,  or  matter  in  any  jurisdiction  wit^oiit  wder. 
of  the  Court,  shall  in  any  case  part  with  the  possession  thereof  without  s  Aag.,  i887. 
the  order  of  a  Judge. 
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Demu/rrera  and  Special  Cases. 


BULE8 

182-169. 

Oitraods  of 
demnrrer  or 
objeoUou  to 
pleading. 
18  ApriU  1866, 

ass. 


Demurrers  and  Special  Cases. 

162*  In  the  margin  of  every  demarrer  the  points  intended  to 
be  raised  for  argument  shall  be  shortly  stated ;  and  where  the  party 
joining  in  demurrer  intends  to  object  to  his  adversary's  pleading  he 
shall  state  such  intention,  and  the  points  intended  to  be  relied  on  by 
him,  in  the  margin  of  his  joinder  in  demurrer. 

See  C.L.P.  Act,  s.  100,  and  notes. 

Where  a  point  was  not  stated  in  the  margin,  counsel  was  allowed  to  state  it> 
but  not  to  argue  it :  Metcalfe  v.  Holdsworth,  (1894)  10  W.N.  222  ;  and  see  Barlow  v. 
WooUott,  (1869)  8  S.C.R.  367. 

Where  plaintiff  had  demurred  to  the  rejoinder  he  was  allowed  on  the  argument 
to  contend  that  the  plea  was  bad  :  Lyons  v.  Samuel,  (1877)  Knox  177. 

On  cross  demurrers  plaintiff  begins :  Perry  v.  Towns,  (1862)  1  S.C.R.  73. 


Gontentsof 
Demnrrer-book. 


163*  When  there  is  a  demurrer  to  part  only  of  the  declaration 
H^rl^uSsi^^  or  other  pleadings,  thase  parts  only  of  the  declaration  and  pleadings  to 
which  such  demurrer  relates  shall  be  copied  into  the  demurrer-book  ; 
and  if  any  other  parts  are  copied,  the  costs  thereof  shall  not  be  allowed 
on  taxation,  either  as  between  party  and  party  or  as  between  Solicitor 
and  client. 

See  Metcalfe  v.  Holdsworth,  (1894)  10  W.N.  222. 


Setting  down  164-  The  Prothonotary  shall  set  down  demurrers  and  special 

speobdoftMa.      cases  for  argument  so  soon  as  the  demurrer-book  or^he  case  as  settled 
1  March,  18M,     has  been  filed.  ""- 

Where  no  demurrer  book  had  been  filed  the  case  was  struck  out :  Israel  v.  Turner, 
(1893)  10  W.N.  66. 

Plaintiff  has  the  carriage  of  a  demurrer ;  where  defendant  sets  it  down  it  will 

be  struck  out  by  the  Court,  at  any  rate  if  notice  of  the  objection  has  been  given  : 

•  .  Freeman  v.  Withers,  (1877)  Knox  6 ;  Municipal  District  of  Rockdale  v.  Knight, 

(1896)  13  W.N.  10.    But  if  plaintiff  faib  to  set  down  the  demurrer,  defendant  may 

obtain  a  Judge's  order  giving  him  leave  to  do  so  :  Bead  v.  Berrick,  (1899)  15  W.N.  192. 

And  see  now  R.  166  {post). 

Demurrer-book  165.  The  party  filing  a  demurrer-book  shall  at  the  same  time 

to  bo  lodged  and  lodge  with  the  Prothonotary  three  copies  thereof,  and  shall  on  the  same 
"^  1901.       day  serve  a  copy  thereof  upon  the  opposite  party ;  otherwise  the  setting 
down  of  such  demurrer  shall  be  a  nullity. 


served, 

INOT 


Leave  to  166.  If  the  plaintiff  fails  to  file  the  demurrer-book  for  a  period 

fiiid^urrw-      of  twenty  days  after  joinder  in  demurrer,  the  Court  or  a  Judge  may 
*^^  allow  the  defendant  to  tile  the  demurrer-book. 


Printed  or  type- 
written copies  of  Li^^ 
special  case  to  be 
lodged  and  ser- 
ved. 

19  Deo.,  1S89, 
R.  1. 


167'  The  party  filing  a  special  case  stated  under  the  Common 
Procedure  Act,  1899,  shall  at  the  same  time  lodge  with  the 
Prothonotary  three  printed  or  type-written  copies  of  such  case,  and 
shall  on  the  same  day  servefour  printed  or  type- written  copies  thereof 
upon  each  opposing  party  :  Provided  that  no  carbon  copies  shall  be  filed 
or  lodged. 

See  ss.  55,  221,  of  the  C.L.P.  Act,  ante. 


No  role 

neoenary. 

H.T.  18ft3,  R.  51. 

Signing  judg- 
ment for 
plaintiff. 
6  Mar.,  1856, 
R,l. 


Judgment. 

168.  No  rule  for  judgment  shall  be  necessary. 

169*  The  plaintiff  having  obtained  a  verdict,  may  sign  judg- 
ment thereafter  at  the  expiration  of — 
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eight  days,  where  every  defendant  resides  in  Sydney,  or  not  above     RULES 
100  miles  therefrom ;  169^176. 

twelve  days,    where  any  defendant  resides  above  100  and  not 
above  200  miles  from  Sydney  ; 

sixteen  days,  in  all  other  cases. 

As  to  computation  of  time  see  RR.  399-402  {post). 

As  to  judgment  in  ejectment,  see  notes  to  s.  228,  C.L.P.  Act. 

Signing  judgment  too  soon  is  an  irregularity  which  may  be  waived,  as  by  the 
attendance  of  the  attorney  on  taxation  :  Howard  v.  Neeld,  (1900)  17  W.N.  64  ;  Blax- 
land  V.  Grattan,  (1886)  3  W.N.  4. 

Execution  may  issue  forthwith  on  signing  judgment,  R.  182  {post). 

As  to  speedy  execution  and  stay  of  execution,  see  s.  134  C.L.P.  Act,  and  R. 
188  (post). 

170-  Any  defendant,  after  having  obtained  a  verdict,  or  after  signing 
the  plaintiff  has  been  non-snited,  may  sign  judgment  at  the  expiration  defe^dant.'^' 
of  a  like  number  of  days,  having  regard  to  the  residence  of  the  plaintiff  J^^"  '®**' 
or  plaintiffs  severally. 
See  R.  169  {supra). 

17L  On  a  reference  to  the  Prothonotary  to  ascertain  the  on  reference  to 
amount  for  which  final  judgment  is  to  be  signed,  the  Prothonotary's  ^iflSJtolobe 
certificate  shall  be  filed  before  judgment  is  signed.  filed. 

See  s.  129,  C.L.P.  Act,  ante.  B.  ih. 

172-  In  actions  where  the  defendant  has  appeared  by  Solicitor,  consent  to  be 
no  consent  order  for  signing  judgment  shall  be  made  unless  the  consent  |J[fJ}|;Jj[ 

of  the  defendant  be  given  by  his  Solicitor  or  the  agent  of  such  Solicitor.  iMd,  K.'ift6. 

173-  All  judgments,  whether   interlocutory  or  final,  shall  be  Date  of 
entered  of  record  of  the  day  of  the  month  and  year,  whether  in  or  out  \^^§^f^^ 

of  Term,  when  signed,  and  shall  not  have  relation  to  any  other  day.  t.t.',  i853/r.  »j. 
Provided  that  it  shall  be  competent  for  the  Court  or  a  Judge  to  order 
a  judgment  to  be  entered  7ittnc  pro  tunc. 

See  C.L.P.  Act,  s.  133  {atUe).  > 

174.  It  shall  not  be  necessary  to  enter  the  proceedings  in  an  incipitur  ot 
action   oci  the   Roll  in  any  case  before   issuing  execution;    but  an  sj^S^%g56. 
incipitur  may  be  made  as  on  a  judgment  under  the  Common  Law  Pro- 
cedure Act,  1899,  upon  which  judgment  may  be  signed,  the  costs  taxed,        ^ 

and  execution  issued  as  upon  a  judgment  duly  enrolled.  Provided  that 
the  proceedings  may  be  entered  on  the  Roll  whenever  necessary  for 
the  purpose  of  evidence  or  of  an  appeal.  \ 

See  C.L.P.  Act,  s.  133  {ante).  J 

175.  In  order  to  acknowledge  satisfaction  of  a  judgment,  it  Acknowiedg- 
sliall  be  sufficient  to  file  a  satisfaction  piece  in  the  Form  No.  3,  contained  satisfaction. 

in  the  First  Schedule,  signed  by  the  party  ^knowledging  the  same,  or  ^•'^•»  ^***^'  ^  ^• 

his  personal  representative,  and  such  signature  shall  be  witnessed  by  a 

practising  Solicitor,  expressly  named  by  him,  and  attending  at  his 

request  to  inform  him  of  the  nature  and  effect  of  such  satisfaction  piece 

before  the  same  is  signed ;  and  such  Solicitor  shall  declare  himself  in 

the  attestation  thereto  to  be  the  Solicitor  for  the  person  so  signing  the 

same,  and  state  that  he  is  witness  as  such  Solicitor :  Provided  that  a 

Judge  may  make  an  order  dispensing  with  such  signature  under  special 

circumstances  if  he  thinks  fit.     Where  the  satisfaction  piece  is  signed     « 

by   the   personal   representative    of    a    deceased,    his    representative 

character  shall  be  proved  in  such  manner  as  the  Prothonotary  may  direct. 
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Warranto  of  Attorney. — Execution, 


RULES  Waprants  of  Attorney  and  Cognovits. 

176-188. 

176.  Every  Solicitor  or  other  person  who  prepares  any  warrant 

attorney  robjeo*  ^^  attorney  to  confess  judgment,  which  is  to  be  subject  to  any  defeaa- 

to  defeannoe.     ance,  shall  cause  such  defeasance  to  be  written  on  the  same  paper  or 

"     ^        '  parchment  on  which  the  warrant  is  written,  or  cause  a  memorandum  in 

writing  to  be  made  on  such  warrant  containing  the  substance  and  effect 

of  such  defeasance. 

As  to  cognovits  and  warrants  of  attorney  see  Chitty's  Archbold,  ©42,  949. 

177-  Every  warrant  of  attorney  to  confess  judgment,  and  every 
cognovit  actionem^  shall  be  recorded  in  the  Prothonotary's  OfEce 
according  to  the  form  now  in  use  within  ten  days — or  if  executed 
beyond  50  and  not  beyond  100  miles  from  Sydney,  within  fifteen  days 
— or  if  executed  beyond  100  miles  from  Sydney,  within  twenty  days — 
after  the  execution  thereof ;  otherwise  no  judgment  thereon  shall  be 
entered  up  without  leave  of  the  Court  or  a  JuJge. 

Uoiiae  jadgmeBt  178*  Provided  that  nothing  in  the  last  preceding  rule  shall 

entered^p.         ^PP^J  ^  ^^7  warrant  or  cognovit  upon  which  judgment  is  entered  up 
Ibid.  BR.  2-8.      within  the  times  so  limited. 


Warrantaand   ^ 
cognovU»toh% 
recorded  within 
time  limited. 
8  Hay,  1866, 
KB.  1-3. 


Warrants  to  be 
executed  in 
presence  of 
Solicitor  or  J.P. 
n  March,  1866. 
R.H. 


The  like  as  to 
cognovits. 
Ibid.  R.  9. 


179-  Judgment  shall  in  no  case  be  signed  on  any  warrant  of 
attorney  unless  such  warrant  is  executed  in  the  presence  of  a  Solicitor 
or  of  some  Justice  of  the  Peace  residing  near  the  place  where  such 
warrant  is  executed  ;  and  such  Solicitor  or  Justice  shall  certify  on  such 
warrant  that  before  execution  thereof  he  cautioned  the  party  about  to 
execute  the  same  as  to  the  nature  and  consequences  of  his  act. 

180*  The  last  preceding  Rule,  except  as  to  the  certificate 
therein  mentioned,  shall  equally  apply  to  every  cogtwvit  actionem. 


Judgment  on  ISL  Leave  to  enter  up  judgment  on  a  warrant  of  attorney  above 

H/rT^SaTR.  86.  ^"®  ^^^  under  ten  years  old  is  to  be  obtained  by  order  of  a  Judge  made 

ex  parte  ;  and  if  ten  years  old  or  more,  upon  a  summons  to  show  cause. 


Execution  on 
final  judgment. 
6  March,  1866, 
RR.  1.8. 


Account  to  be 
filed  in  certain 


Ibid.  RR.  3-6. 


/ 


Exeoation. 

182'  Either  party  having  signed   final  judgment   may   issue 
bcution  forthwith. 
See  C.L.P.  Act,  s.  134  {ante). 

183-  Provided  that  before  suing  out  execution — 

(a)  on  any  judgment  obtained   under  the  25th   section   of  the 

Common  Law  Procedure  Act,  1899  ;  or 
(6)  on  any  judgment  entered  up  in  pursuance  of  any  warrant  of 

attorney  or  cognovit  a>ctionem  ;  or 
(c)  on  any  judgment  more  than  one  year  old  ;  or 

(rf)  on  any  judgment  by  default  in  an  action  for  a  debt  or  liquidated 
demand   where  there  has  been  no  assessment  or  order  for 
calculation  of  damages, — 
^he  creditor  shall  file  an  account  of  what  is  justly  due  to  him  under  the 
^judgment,  or  where,  from  the   nature  of  the  demand,  an  account   is 
{inapplicable,  or  where  the  account  would  exceed  three  folios,  he  may 
\  file  a  statement  of  the  demand. 
(6)  See  RR.  176  et  seq.,  ante. 
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(c)  See  s.  138,  C.L.P.  Act,  ante,  RULES 

(d)  See  s.  26,  C.L.P.  Act,  an/e.  188-191. 
Execution  issued  without  an  affidavit  of  debt  was  set  aside  :  Briscoe  v.  Forsyth, 

(1887)  3  W.N.  127.  But  the  omission  is  an  irregularity  only  which  may  be  waived, 
as,  by  delay  :  Edginton  v.  TingU,  (1888)  4  W.N.  127  ;  and  see  McDonald  v.  Gagan, 
(1884)  5  N.S.W.R.  78. 

See  also  Pennington  v.  Manby,  (1862)  1  S.C.R.  349. 

These  rules  as  to  affidavit  of  debt  do  not  apply  to  corporations  aggregate  :  Bank 
of  N.S.W,  V.  Tucker,  (1863)  2  S.C.R.  252. 

184-  Every  suoh  account  or  statement  shall  be  verified  on  the  ^^^J^^^ 
oath  of  the  creditor,  or  if  he  is  absent  from  New  South  "Wales  on  the  e  March,  iwe, 
oath  of  his  agent  or  attorney,  to  the  best  of  such  agent  or  attorney's  ^^  •"** 
belief. 

185.  Where  the  creditor   is   a  corporation,  such  account  or  J^  a^oorpOTaMon 
statement  shall  be  verified  on  the  oath  of  an  officer,  agent,  or  attorney 
of  such  corporation. 

186-  Iq  every  case  in  which  such  verified  account  or  statement  The  like  account 
is  required  to  be  filed  before  execution  issued,  a  like  account  or  state-  SSit™r^Sewai. 
ment  shall  be  necessary  before  the  issue  of  every  writ  of  execution  or  ^^m*-  R-  T.*  ^ 
renewal  thereof :  and  no  such  account  or  statement  shall  be  effectual       "°^ 
unless  such  writ  is  sued  out  or  renewed  within  ten  days  after  such 
account  has  been  so  verified,  or  within  such  further  time  as  the  Court 
or  a  Judge  shall  allow. 

See  Edginton  v.  TingU,  (1888)  4  W.N.  127  ;  and  McDonald  v.  Gagan,  (1884) 
5  N.S.W.R.  78 ;  and  R.  183  {supra). 

187'  Whenever  the  defendant  obtains  judgment  of  non  pros,  jnagment  ot 
for  any  cause,  he  may  have  his  costs  taxed  at  any  time,  and  issue  ^Aprijiiwe, 
execution  for  the  same.  R.  m. 

And  see  ss.  261,  262,  C.L.P.  Act,  ante, 

188-  Every    application    to    stay    execution,    or    for  speedy  s*»y  <^ 
execution,  under  the  Common  Law  Procedure  Act,  1899,  shall  be  by  apeedj^^^ 
summons,  notice  of  motion  or  rule  nisi  only,  unless  made  immediately  fj  Augurt,  isei 
after  the  verdict  to  the  presiding  Judge.  R. ». 

An  order  staying  proceedings  obtained  ex  parte  was  set  aside  :  A.J,S,  Bank  v. 
Proud/oot,  (1885)  2  W.N.  24 ;  see  Broum  v.  CitiMens*  Life  Assurance  Co.,  (1903)  20 
W.N.  6. 

See  s.  134,  C.L.P.  Act,  and  notes,  ante. 

The  Court  has  no  jurisdiction  to  stay  proceedings  after  final  judgment  has  been 
signed  after  verdict :  Woodin  v.  Australian  Newspaper  Co.,  (1896)  13  W.N.  63 ; 
Martin  v.  Fletcher,  (1898)  14  W.N.  158.  But  where  the  Privy  Council  had  given 
leave  to  appeal,  see  Howarth  v.  Walker,  (1903)  20  W.N. 

189*  When  the  Judge  has  reserved,  or  given  leave  to  move  the  on  pointa  or 
Court  on  any  point,    execution   shall   be   stayed   without   any  such  ntd.^^   * 
application. 

190*  No  writ  of  execution  shall  be  issued  till  the  judgment  issne  of  writ 
paper,  postea,  or  writ  of  inquisition,  as  the  case  may  be,  has  been  seen  ^'^y  ^^•^» 
by  the  proper  oflScer,  nor  shall  any  execution  be  issued  without  apr«B^pe 
being  filed. 

191:,  Every  writ  ^^  execution  shall  bear  date  on  the  day  on  Date,  f««tc, and 
which  the  same  is  issued,  and  shall  be  tested  in  the  name  of  the  Chief  ^^^Si!^^^ 
Justice  for  the  time  being,  or  in  case  of  a  vacancy  of  such  office,  then  e  March,  1856, 
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RULBS     in  the  name  of  the  senior  Puisne  Judge,  and  may  be  made  returnable 
191-197.    immediately  after  the  execution  thereof. 

But  though  not  in  the  name  of  the  Chief  Justice  this  may  be  amended  :  NtcholU 
▼.  Rosen/eld,  (1886)  7  N.S.W.R.  322. 

orsScitt^o^  192.  Every  writ  of  execution  shall  be  indorsed  with  the  name 

^^"^to writ,  and  registered  office  of  the  Solicitor  actually  suing  out  the  same  ;   and 
ft!  7a.  when  such  Solicitor  sues  out  the  same  as  agent  for  a  Solicitor  in  the 

country,  the  name  and  registered  office  of  such  Solicitor  in  the  country 
shall  also  be  indorsed  upon  the  said  writ.  If  no  Solicitor  is  employed 
to  issue  the  writ,  then  it  shall  be  indorsed  with  a  memorandum 
expressing  that  the  same  has  been  sued  out  by  the  plaintiff  or 
defendant  in  person,  as  the  case  may  be,  mentioning  the  city,  town,  or 
parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the 
house  of  such  plaintiff  or  defendant's  residence,  if  any  such  there  be. 


IndonetMntof 
direotioa  to 
Sheriff. 
Ibid.  R,  7«. 


Sheriif  to  lery 
aooonHufir  to 
indorfetnent. 
Resiitmion. 
6  Mftroh,  18M, 
B.12. 

Interest. 
H.  T.,  1858, 
R.  77. 


193-  Every  writ  of  execution  shall  be  indorsed  with  a  direction 
to  the  Sheriff,  or  other  officer  or  person  to  whom  the  writ  is  directed, 
to  levy  the  money  real]^  due  and  payable  and  sought  to  be  recovered 
under  the  judgment,  stating  the  amount,  and  also  to  levy  interest 
thereon,  if  sought  to  be  recovered,  at  the  rate  of  four  pounds  per 
centum  per  annum,  from  the  time  when  the  judgment  was  entered  up; 
Provided  that  in  cases  where  there  is  an  agreement  between  the  parties 
that  more  than  four  per  centum  interest  shall  be  secured  by  the 
judgment,  then  the  indorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed. 

The  writ  should  follow  the  judgment  in  the  amount  for  which  it  issues ;  the 
indorsement  showing  the  amount  to  be  really  levied.  But  a  writ  of  execution  issued 
for  a  less  amount  than  the  judgment  is  not  necessarily  bad  :  NichoUs  v.  RosenfM^ 
(1886)  7  N.S.W.R.  322;  Clarke  v.  Maybury,  (1898)  14  W.N.  116;  McDonald  v. 
Gagan,  (1884)  6  N.S.W.R.  78. 

As  to  interest  see  s.  143  C.L.P.  Act,  and  the  Interest  on  Judgments  Amending 
Act,   1900   (ante). 

194-  The  Sheriff  shall  in  all  cases  levy  in  accordance  with  such 
indorsement.  If  a  larger  sum  be  indorsed  than  is  due  either  for  debt 
or  interest  or  costs,  restitution  may  be  summarily  awarded  by  a  Judge. 

195-  In  cases  of  an  assessment  of  further  damages,  pursuant  to 
the  statute  of  8  and  9  Will.  Ill,  c.  11,  it  shall  be  stated  in  the  body  of 
the  writ  of  execution  that  the  Sheriff  or  person  to  whom  the  writ  is 
directed,  is  to  levy  interest  on  the  damages  assessed,  and  costs  taxed  in 
that  behalf,  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  on  which  execution  was  awarded. 

See  C.L.P.  Act,  s.  132  (ante). 


Bxeooftionon  196-  Every  writ  of  execution  for  the  King  on  any  estreated 

JJ'^JgJ^**"*^     recognizance,  or  to  levy  any  fine,  shall  be  against  the  person  in  the 
6  March,  1856,     first  instance,  on  the  Sheriff's  failure  to  find  sufiicient  property,  as  well 
as  against  the  party's  lands,  moneys,  and  goods. 


R.17. 


Personal  ettate 
to  be  first  told. 
Ibid.lBLn. 


J  97  The  Sheriff,  unless  (a)  the  debtor  otherwise  desires,  or  {b) 
in  his  opinion  it  would  be  inadvisable  to  sell  the  personal  estate  first, 
shall  first  sell  the  personal  estate  of  a  debtor,  and  then  if  the  proceeds 
thereof  are  not  sufficient  to  satisfy  the  execution,  he  shall  sell  the  real 
estate. 

And  see  Judgment  Creditors  Remedies  Act,  1901  (ante). 
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198*  Where  the  debtor  alleges  that  his  lands  are  more  than  snffi-     RULES 
«ient  to  satisfy  the  execution,  he  may  point  out  to  the  Sheriff  what    198-207. 
part  or  parts  he  will  have  first  sold,  and  the  same  shall  be  sold 
accordingly ;  but  if  the  same  be  not  sufficient  to  satisfy  such  execution,  debtor  may  elect 
then  the  Sheriff  shall  proceed  to  sell  the  whole  of  the  lands,  or  such  ^y^t  to  be  first 
other  parts  thereof  as  are  sufficient  to  satisfy  the  claim,  including  6  Marob,  i86e, 
^11  costs.  ^**- 

Sec  Judgment  Creditors  Remedies  Act,  1901  {ante). 

199.  The  like  privilege  shall  belong  to  the  debtor  in  respect  of  ^^^J^bL*"**" 
his  personal  estate  taken,  subject  to  the  same  condition  as  in  the  last  ibid.  r.  93. 
Rule.' 

200*  AH  property  of  every  description  taken  in  execution  shall  ^^  "1j; 
be  put  up  for  sale  as  early  as  mav  be  with  a  due  regard  to  the  intei*est8 
of  all  parties  :  Provided  that  if  the  Sheriff  cannot  effect  an  early  sale 
of  any  property  without  a  sacrifice  of  its  reasonable  value,  he  may  delay 
the  sale,  and  by  application  to  a  Judge  obtain  an  order  for  enlarging, 
if  necessary,  the  time  for  returning  the  writ. 

201-  The  Sheriff  shall,  before  he  makes  sale  of  any  property.  Place  of  «ie. 
diligently  inform  himself  whether  it  would  be  best,  with  the  view  of  ^***''  ^'  ^'* 
obtaining  the  highest  prices  for  the  same,  to  cause  the  sale  to  be  at  the 

place  of  levy  or  elsewhere ;  and  he  shall  sell  at  the  place  where,  in  his 
judgment,  such  prices  are  most  Hkely  Xo  be  obtained. 

202-  Where  any  property  is  to  be  put  up  for  sale,  the  Sheriff  Notice 
shall  cause  notice  of  the  time  and  place  and  particulars  thereof  to  be  /^d.  r.  se. 
givek  in  such  manner  as  appears  to  him  best  calculated  to  give  due 
publicity  to  such  sale. 

See  Judgment  Creditors  Remedies  Act,  1901  {ante). 

203-  The  Sheriff  shall  pay  to  the  person  entitled  therato  or  his  surplus  to  be 
solicitor  the  surplus,  if  any,  arising  from  any  levy  as  soon  as  practicable  Stiti2i?hereto. 
after  the  expiration  of  seven  days  from  the  receipt  thereof.  ^fnd.  r.  s2. 

As  to  the  Sheriff's  duty  in  case  of  bankruptcy  proceedings  being  taken  against 
the  debtor,,  see  Bankruptcy  Act,  1898,  s.  54. 

204*  The  costs  of  all  steps  after  judgment  rendered  necessary  coeuof 
by  any  Rule  of  this  Court  may  he  allowed  by  the  Prothonotary  as  costs  af1Slo7gu^St. 
incident  to  the  issue  of  the  writ.  /Wd.  R.  18- 

205*  A  writ  of  capias  ad  stUis/aciendum  to  fix  bail  shall  have  Time  for  return 
eight  days  between  the  teste  and  return,  and  must  be  entered  four  clear  §;  J^i  ^^^ 
days  before  the  return  thereof  in  the  public  book  at  the  Sheriff's  Office. 
See  Judgment  Creditors  Remedies  Act,  1901  {ante). 

206*  A  rule  or  order  for  the  discharge  of  a  prisoner  who  has  Discharge  of 
been  detained  in  execution  a  year  for  a  sum  under  twenty  pounds  may  JJ^^^^^^fj^ 
be  made  absolute  in  the  first  instance  on  an  affidavit  of  notice  given  where  unoaut 
ten  days  before  the  intended  application,  which  notice  may  be  given  /S^r,*?29. 
before  the  year  expires. 

See  Judgment  Creditors  Remedies  Act,  1901  {ante). 

''Soire  Faoias"  and  Reyivor. 
207-  Every  writ  of  scire  facias  may  be  made  returnable  at  any  Writ  of  «c»./((i. 
Itime,  and  a  copy  may  be  served  upon  the  defendant  without  summons ;  r.  lo. 
{and  such  service,  on  proof  thereof,  shall  amount  to  a  scire  feci  ;  and  in 
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RULES     case  the  defendant  cannot  be  found,  a  Judge  may  order  notice  of  such 

207-214.    writ  to  be  inserted  in  the  Gazette  and  one  other  newspaper,  requiring 

him  to  appear  at  a  certain  day  and   show  cause  according  to  the 

exigency  of  such  writ ;  and  if  the  defendant  fails  to  appear  according 

to  such  notice,  such  default  shall  be  sufficient  to  found  a  judgment. 

See  C.L.P.  Act,  s.  148  (ante), 

QoMhing  Bci.fa.  208-  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own 

H.  tI*wm,        ^"t  ^^  ^*^^  facias  or  revivor  after  a  defendant  has  appeared,  except 
B.  78.  on  payment  of  costs. 

See  C.L.P.  Act,  s.  147  (ante). 


Audita  Querela. 

Bole  or  order  I  209-  No  writ  o£  auditd  qtt&reld  shall  be  allowed,  unless  by  rule 

^S!r!^*9.    I  ^^  Court,  or  order  of  a  Judge. 
See  C.L.P.  Act,  s.  96  (ante). 


I 


PriYy  Coanoil  Appeals. 

A.ppiioati«iiB  210.  All  applications  for  leave  to  appeal,  or  for  the  allowance 

?*t  ^^jS'*     ^^  ^^  appeal  to  His  Majesty  in  Council  from  any  judgment,  decree,  or 

iJse^lsS**    order  of  the  Court  in  any  jurisdiction,  and  all  matters  in  relation 

thereto,  respectively,  may  be  heard   and  disposed  of  on   any  day  on 

which  two  Judges  sit  as   in  Banco  for  any  other  purpose,  in  or  out  of 

Term. 

See  Orders  in  G>uncil,  title  "  Privy  Council,"  ante,  as  to  these  Rules. 

Seciarity  t»  be  211.  Upon  every  such  application  the  Court  will  determine  in 

19  Feb.,  i«>s.      the  first  instance  whether  the  case  is  one  in  which  it  has  power  to  allow 

such  appeal ;  and  if  it  be  determined  that  the  case  is  one  in  which  such 

appeal  should  be  allowed,  the  Court  will  proceed  to  fix  the  security 

?         which  is  to  be  given  by  the  appellant  for  the  due  prosecution  of  the 

appeal  and  for  the  payment  of  costs. 

Preparati^  and  212-  As  part  of  such  Security  for  due  prosecution,  the  Court, 

SnSrSt  before  allowing  the  appeal,  will  require  the  appellant  to  lodge,  within 

Ibid.       ;         a  time  to  be  in  each  case  fixed,  a  sum  of  money  with  the  Prothonotary 

;         to  cover  the  costs  of  the  preparation  of  the  transcript,  and  will  further 

require  the  appellant  to  take  out  all  such  appointments  for  the  purpose 

of  settling  the  transcript  as  may  be  necessary. 

Appeal  to  be  213*  If  within  three  months  from  the  date  of  filing  the  petition 

complin^  with  ^^^  leave  to  appeal  the  appellant  produces  to  the  Court,  or  in  vacation 

retjuiremaiits.      to  a  Judge,  a  certificate  under  the  hand  of  the  Prothonotary  that  due 

security   has  been  given,   and    that  all  the  requirements  of  the  last 

preceding  Rule  have  been  complied  with,  then,  and  not  otherwise,  the 

Court  will  allow  the  appeal. 

Appellant  to  214-  In  every  case  of  appeal  to  His  Majesty  in  Council  the 

reJSd?^'  ®^  appellant  shall,  within  three  months  from  the  day  on  which  judgment 
13  Sept.,  te88.  on  such  appeal  has  been  given  or  pronounced  by  the  Judicial  Committee 
of  his  Majesty's  Privy  Council,  deliver  or  cause  to  be  sent  to  the 
Prothonotary  a  printed  copy  of  the  transcn^t  record  in  the  cause, 
together  with  printed  copies  of  the  cases  of  the  appellant  and  respondent 
respectively. 


Digitized  by  VjOOQIC 


Arrest,  Bail,  &c.  407 

Arrest,  Bail,  fto.  RULES 

215-  Affidavits  to  found  an  arrest  may  be  sworn  before  the    ***^***« 
commencement  of  the  action.      Provided  that  in  such  a  case  they  shall  AfBdaTite  before 
not  be  intituled  in  any  action.  ^  i£^^  ig56^ 

As  to  arrest  on  ca.  re.,  see  Arrest  on  Mesne  Process  Act,  1902  {ante). 
Afpdavit.—Stt  that  Act,  s.  5  {ante). 

216-  Every  order  to  arrest  shall  be  intituled  in  the  action ;  order  not  to  be 
and  if  the  writ  of  summons  has  not  then  been  issued,  the  order  will  be  ^oJ?*'*** 
set  aside  with  costs.  '**^'  ^  •• 

217'  Before  any  writ  of  capiat  shall  be  issued  in  Sydney,  a  JJ^^p®  •"** 
praecipe  for  the  same  shall  be  filed.     Every  such  praecipe  and  writ  shall  /bid.  B.  i. 
be  in  the  Form  No.  4  and  No.  5  respectively  contained  in  the  first 
Schedule. 

The  form  of  praecipe  must  be  strictly  followed  and  the  residence  of  defendant 
stated  ;  also  a  time  for  return  of  the  writ :  HoLloway  v.  Routledge,  (1862)  1  S.C.R.  16  ; 
or  the  bail  bond  will  be  ordered  to  be  cancelled. 
/         A  writ  was  set  aside,  the  praicipe  being  undated  and  the  name  of  the  Judge  who 
'  made  the  order  not  appearing :  Coppin  v.  Rogers,  (1887)  3  W.N.  107. 

The  writ  according  to  Form  5  (post),  must  state  the  residence  in  correspondence 
with  the  praecipe  ;  but  this  may  be  amended:  Bank  of  New  Zealand  v.  BUXvard, 
(1885)  1  W.N.  104 ;  Campbell  v.  Gunn,  (1896)  12  W.N.  114. 

As  to  defendant's  name,  see  R.  229  (post). 

A  copy  of  the  writ  should  be  given  to  defendant.  Where  the  copy  was  sub- 
stantially correct  and  the  name  of  the  attorney  appeared  on  it  (though  not  apparently 
on  the  original  writ),  Stephen,  J.,  refused  to  set  aside  the  writ  on  that  ground  :  Young 
v.  Half  nights,  (1887)  4  W.N.  61. 

Where  the  attorney's  name  was  not  endorsed  on  the  writ,  this  was  amended  : 
Bank  of  New  Zealand  v.  BiUyard,  (supra). 

218*  Where  the  order  for  arrest  is  made  on  circuit,  the  praecipe  where  order 
shall  be  delivered  to  the  associate,  by  whom  the  same  shall  be  forthwith  /J53!r?2?*'*^°*** 
transmitted,  with  the  affidavits  on  which  such  order  was  made,  to  the 
Prothonotary. 

219.  In  all  such  last-mentioned  cases,  the  defendant  shall  be  ^/SJ^^to copy 
entitled  to  a  copy  of  every  such  affidavit,  to  be  delivered  by  the  plaintiff  of  affldayite. 
gratis  within  twenty-four  hours  after  demand. 

220'  Any  number  of  defendants  may  be  arrested  in  the  same  dSSSants. 
action  under  one  order ;  but  no  more  than  one  defendant,  unless  a  iw<*-  b.  7. 
Judge  otherwise  directs,  shall  be  included  in  one  capias. 

221.  Any  number  of  writs  may  be  i.ssued  for  the  arrest  of  any  several  write 
defendant  within  the  time  limited  by  the  order ;  and  upon  a  return  of  ^v^.^'bTioT'^^* 
non  est  inventus  as  to  any  defendant,  alias  writs  may  be,  in  like  manner, 

issued  within  the  like  time  after  such  return,  if  the  order  has  in  terms 
reserved  that  power. 

222.  The  officer  making  any  arrest  shall,  within  twenty-four  indoiBement  of 
hours  afterwards,  indorse  on  the  capias  or  alias  writ  or  warrant  the  JtS.  R.^ir** 
true  date  of  such  arrest. 

223.  Every  writ  of  capias  shall  be  returned,  where  the  defendant  ^Jj  eMcntS[**  ^ 
cannot  be  found,  at  the  expiration  of  thirty  days  after  the  date  thereof ;  ibid.  r.  4. 

or  where  the  writ  is  for  execution  above  200  miles  from  Sydney,  at  the 
expiration  of  sixty  days  after  the  date  thereof. 

The  time  for  the  return  of  the  writ  must  appear  in  the  praecipe  :  HoUoway  v. 
Routledge,  (1862)  1  S.C.R.  15. 
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224-  Where  the  writ  is  executed  it  shall  be  returned  within 
eight  days  after  the  arrest ;  but  if  executed  above  100  and  not  above 
200  miles  from  Sydney,  within  twelve  days  ;  and  if  executed  above  200 
miles  from  Sydney,  within  sixteen  days  after  the  arrest. 

225*  Any  defendant  arrested,  if  not  previously  served  with  a 
copy  of  the  writ  of  summons,  may  be  served  therewith  upon  his  arrest, 
or  within  forty-eight  hours  afterwards,  notwithstanding  that  he  may 
then  be  in  custody. 

As  to  the  copy  summons,  see  Young  v.  Half  nights  ^  4  W.N.  61  (ante)  note  to 
R.  248. 


Scrrioe  ot 
declaration. 
Ihid,  B.  32. 


Neglect  to  serve 
declaration. 
Ihid.  RR.  83-4. 


226-  Where  any  defendant  arrested  upon  mesne  process  is  in 
custody  thereon  at  the  time  of  filing  the  declaration,  the  plaintiff  shall, 
on  the  day  the  declaration  is  filed,  lodge  a  copy  thereof  at  the  office  of 
the  Sheriff,  who  shall  forthwith  cause  the  same  to  be  transmitted  to 
the  defendant,  and  the  lodging  of  such  copy  shall  be  deemed  good 
service  upon  the  defendant. 

227-  I^  the  plaintiff  fails  to  leave  such  copy  as  required  by  the 
preceding  Rule,  the  defendant  may  be  discharged  out  of  custody  as  to 
such  action,  by  order  of  a  Judge. 

But  where  plaintiff  not  having  left  a  copy  of  the  declaration  in  accordance  with 
R.  226,  defendant  appeared  and  then  applied  by  summons  to  set  aside  the  ca.  re., 
it  was  held  that  he  hiid  waived  the  irregularity  by  appearing  :  Cooper  v.  Holdsxvorth, 
(1884)   1  W.N.  83. 


Bail-bond. 
Ibid,  B.  IS. 


Misnomer. 
H.T.,  1868, 
B.8S. 


Signing 
indgment  on 
bail-bond. 
Ibid,  R.  Si, 

Stay  of  proceed- 
ingson  payment 
of  costs. 
Ibid.  R.  86. 


Pending  rule  to 
bring  in  body. 
rbid.  B.  87. 


The  Bail-bond, 

228*  The  bond  to  the  Sheriff  on  the  arrest  shall  be  from  one 
surety  or  from  two  sureties  jointly  and  severally  in  twice  the  amount 
mentioned  in  the  writ,  where  not  exceeding  fifty  pounds ;  but  where 
the  arrest  is  for  a  larger  sum,  the  bond  shall  be  limited  to  that  sum 
and  an  added  sum  (to  cover  costs)  of  fifty  pounds. 

229*  Where  the  defendant  is  described  in  the  writ  of  capias  or 
affidavit  to  hold  to  bail  by  initials,  or  by  a  wrong  name,  or  without  a 
Christian  name,  the  defendant  shall  not  be  discharged  out  of  custody, 
or  the  bail-bond  delivered  up  to  be  cancelled  on  motion  for  that 
purpose,  if  it  appears  to  the  Court  or  Judge  that  due  diligence  has 
been  used  to  obtain  knowledge  of  the  proper  name. 

In  Thompson  v.  Bartlett  (1886)  2  W.N.  105,  Windeyer,  J.,  refused  to  set  aside 
a  writ,  the  defendant's  name  being  Barclav  ;  and  where  a  wrong  initial  was  given, 
ordered  the  writ  to  be  amended  :  Proudfoot'v.  Drake,  (1882)  T.T.R.  107. 

230*  III  all  cases  where  the  bail-bond  is  directed  to  stand  as  a 
security,  the  plaintiff  may  sign  judgment  upon  it. 

231*  Proceedings  on  the  bail-bond  may  be  stayed  on  payment 
of  costs  in  one  action,  unless  sufficient  reason  be  shown  for  proceeding 
in  more. 

232.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail- 
bond  pending  a  rule  to  bring  in  the  body  of  the  defendant. 

Where  the  defendant  had  failed  to  put  in  special  bail  and  had  sequestrated  his 
estate,  and  the  plaintiff  had  taken  an  assignment  of  the  bond  and  was  suing  one  of 
the  bondsmen  on  it,  and  the  defendant  was  within  the  jurisdiction  and  could  be 
rendered  on  motion  by  the  bondsman,  proceedings  in  the  action  on  the  bond  were 
ordered  to  be  stayed  on  payment  of  the  taxed  costs  of  the  action,  and  costs  of  the 
summons  by  the  bondsman  :  Campbell  v.  Gunn,  (1896)  13  W.N.  24. 
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233-  No  rule  shall  be  drawn  up  for  setting  aside  an  attachment     RULES 
regularly  obtained  against  a  Sheriff  for  not  bringing  in  the  body,  or  for    288-242. 
staying  proceedings  regularly  commenced  on  the  assignment  of  any  ^ 
bail-bond,  unless  the  application  for  such  rule,  if  made  on  the  part  of  set  a^e  attach- 
the  original  defendant,  is  grounded  on  an  affidavit  of  merits,  or  if  made  ^r^^eedingl? 
on  the  part  of  the  Sheriff  or  bail,   or  any  officer  of  the   Sheriff,   i8H.T^i858, 
grounded  on  an  affidavit  showing  that  such  application  is  really  and 

truly  made  on  the  part  of  the  Sheriff,  or  bail,  or  officer  of  the  Sheriff, 
as  the  case  may  be,  at  his  or  their  own  expense,  and  for  his  or  their 
indemnity  only,  and  without  collusion  with  the  original  defendant. 

234-  Whenever  a  plaintiff  rules  the  Sheriff  on  a  return  of  cepi  Defendant  may 
corpus  to  bring  in  the  Ixxly,  the  defendant  shall  be  at  liberty  to  put  in  J^ndlng  role  to 
and  perfect  bail  at  any  time  before  the  expiration  of  such  rule  ;  and  a  bring  in  body, 
plaintiff  having  so  ruled,  the  Sheriff  shall  not  proceed  on  any  assignment 

of  the  bail-bond  until  the  time  has  expired  to  bring  in  the  body  as 
aforesaid. 

235-  If  A  rule  for  returning  a  writ  of  capias  expires  in  vacation.  Rule  to  bring 
and  the  Sheriff  or  other  officer  having  the  return  of  such  writ  returns  cJSt^'  *°^ 
cepi  corpus  thereon,  a  rule  may  thereupon  issue  requiring  the  Sheriff  or  raoation. 
other  officer,  within  the  like  number  of  days  after  the  service  of  such  '     -^w. 
rule  as  by  the  practice  of  the  Court  is  prescribed  with  respect  to  rules 

to  bring  in  the  body  issued  in  Term,  to  bring  the  defendant  into  Court 
by  forthwith  putting  in  and  perfecting  bail  above  to  the  action  ;  and 
if  the  Sheriff  or  other  officer  doei  not  duly  obey  such  rule,  an  attach- 
ment shall  issue  in  the  following  Term  f  jr  disobedience  of  such  rule, 
whether  the  bail  has  or  has  not  been  put  in  and  perfected  in  the 
meantime. 

Special  Bail. 
236*  The  time  specified  in  the  writ  for  puttixig  in  bail  to  the  Time  for  pnttiog 
action  shall  in  all  cases  be  eight  days  after  the  arrept ;   but  where  the  J^  May,  iwe, 
arrest  is  100  and  not  above  200  miles  from  Sydney  the  defendant  shall  R-  !<• 
have  twelve  days  ;  or  if  above  200  miles,  then  sixteen  days  after  such 
arrest. 

237-  More  bail  than  two  shall  not  be  allowed  in  any  case,  ^J^^**" 
except  by  order  of  a  Judge. 

238.  Every  recognizance  of  bail,  on  being  entered  into,  shall  ReoogniMmces 
be  signed  by  the  bail.  ml^t 

239-  The  amount  of  such  recognizance  shall  be  from  each  bail  Amoant  of 
jointly  and  severally  the  amount  mentioned  in  the  capias,  with  fifty  JJSfB.*!?.*^ 
pounds  to  cover  costs  added. 

Where  the  affidavit  stated  that  the  damages  were  £150  at  the  least,  Oiuen,  J., 
ordered  bail  in  £200  and  refused  to  set  aside  the  writ  on  the  ground  being 
taken  that  bail  was  for  too  much  :    Pearl  v.  Daldorf,  (1902)  19  W.N.  1. 

240*  Bail  shall  only  be  liable  to  the  amount  mentioned  in  the  Liability  of  bail. 
capias  and  the  costs  of  suit,  not  exceeding  in  the  whole  the  amount  of  ^109.*"'' 
their  recognizance. 

241-  In  the  case  of  country  bail,  the  bail-piece  shall  be  trans-  ooantry  baiL 
mitted  and  filed  within  eight  days.  ^^^-  ^*  •*' 

242.  A  defendant  having  put  in  special  bail  shall  cause  notice  Notice  of  bail. 
thereof,  with  the  names  and  additions  of  the  bail,  to  be  forthwith  J^  JJj'y*  ^®**' 
served  on  the  plaintiff. 
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243*  Every  such  notice  shall,  in  addition  to  the  descriptions  of 
the  bail,  mention  the  street  or  place  and  number  (if  any)  where  each 
of  the  bail  resides,  and  all  the  streets  or  places  and  numbers  (if  any)  in 
which  each  of  them  has  been  resident  at  any  time  within  the  last  six 
months,  and  whether  he  is  a  housekeeper  or  a  freeholder. 


Chaoffe  of  bait 


Persona 
disqualified  lb 
act  as  bail. 
Ibid,  B.  94. 


244*  The  bail,  of  whom  such  notice  is  given,  shall  not  be 
changed  without  leave  of  the  Court  or  a  Judge. 

245*  If  any  person  put  in  as  bail  to  the  action,  except  for  the 
purpose  of  rendering  only,  is  a  practising  Solicitor,  or  Clerk  to  a 
practising  Solicitor,  or  a  Sheriff's  Officer,  Bailiff,  or  person  concerned 
in  the  execution  of  process,  the  plaintiff  may  treat  the  bail  as  a  nullity, 
and  sue  upon  the  bail-bond  as  soon  as  the  time  for  putting  in  bail  has 
expired,  unless  good  bail  be  duly  put  in  in  the  meantime. 

Bau  to  sberftr  246-  When  bail  to  the  Sheriff  become  bail  to  the  action,  the 

becoming  ball  to  plaintiff  m^y  except  to  them,  though  he  has  taken  an  assignment  of 
/Wrf.R.86.  \       the  bail-bond. 


Exception  t4 

baiL 

10  May,  185d 

B.l». 


247*  I^  the  plaintiff  desire  to  except  to  the  bail,  he  shall  enter 
his  exception,  and  serve  notice  thereof  on  the  defendant  within  four 
days  next  following  the  service  of  notice  of  bail. 

248-  Within  four  days  (excluding  Sunday)  after  service  of 
notice,  the  defendant  shall  justify  such  bail  (or  added  bail  if  necessary) 
before  a  Judge  in  Chambers,  the  Prothonotary,  or  a  Commissioner  for 
taking  bail.  Two  days'  notice  (excluding  Sunday)  of  such  justification 
shall  be  given  to  the  plaintiff. 

249-  Whenever  two  or  more  notices  of  justification  of  bail 
have  been  given  before  the  notice  on  which  bail  shall  appear  to  justify, 
no  bail  shall  be  permitted  to  justify  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plaintiff,  his  Solicitor,  or  agent)  the  reasonable 
costs  incurred  by  such  prior  notices,  although  the  names  of  the  persons 
intended  to  justify,  or  any  of  thorn,  have  not  been  changed,  and 
whether  the  bail  mentioned  in  any  such  prior  notice  have  not  appeared 
or  have  been  rejected. 

Justification  of  250.  The  bail  may  justify  when  put  in,  if  the  defendant  thinks 

bjij^hen^nt  in.  fit,  On  two  days'  notice  (excluding  Sunday)  for  that  purpose :  Provided 
that  if  the  plaintiff  desires  a  postponement  for  any  time  not  exceeding 
three  days,  and  gives  the  defendant  one  day's  notice  to  that  effect, 
specifying  the  time,  the  time  shall  be  postponed  accordingly. 


JasUfloatloiK 
ofbalL 
i6tUB.S0.  . 


Costs  of  notices 
of  jnstifioation. 
H.T.,  1853, 
R  111. 


10  May,  1851, 
R.31 


Amonnt  of 
jostiflcation* 
Ihid.  R.  17. 


251*  No  bail  shall  be  required  to  justify  in  a  larger  amount 
than  the  amount  mentioned  in  the  capias^  with  fifty  pounds  added  ;  or 
where  the  arrest  is  for  more  than  one  hundred  pounds  the  amount 
mentioned  in  the  capicu/  with  one  hundred  pounds  added. 


BaU  indemnified  252.  No  person  shall  be  permitted  to  justify  himself  as  good 

for  justification,  and  sufficient  bail  for  any  defendant  if  such  person  has  been  indemnified 
R.'^*3.^^'*         for  so  doing  by  the  Solicitor  concerned  for  any  such  defendant. 

Sd5Rr*/rof*'^''  253.  Where  the  notice  of  bail  is  accompanied  by  an  affidavit  of 

jostiflcation :  justification  from  each  of  the  bail  in  the  Form  No.  6  contained  in  the 
Slowed.**^**  bail  Yirst  Schedule,  if  the  plaintiff  afterwards  excepts  to  either  of  them  and 
R  2?^'  *^*'      ^^^^  ^*^^  ^^^  allowed,  he  shall  pay  the  costs  of  justification. 
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254*  In  like  manner,  if  the  bail,  or  either  of  them,  be  rejected,     RULES 
the  defendant  shall  pay  the  costs  of  opposition,  unless  a  Judge  other-   254-268. 

wise  orders.  The  like  where 

haUrejeoted. 
10  May,  18M, 

255.  Tf  the  plaintiff  does  not  give  one  day's  notice  of  exception  ^**- 
to  the  bail  by  whom  such  affidavit  has  been  made,  the  recognizance  of  ^xoLpUoT'^ 
such  bail  may  be  filed  without  other  justification  than  siich  affidavit.      |[  t^'is^s 

KM. 

256*  Further  time,  either  for  putting  in  or  excepting  to  or  Pnrther  time, 
justifying  bail,  may  be  given  by  a  Judge,  either  ex  parte  or  after  a  ^^ff  jjf** 
summons  to  show  cause. 

Deposit  in  lieu  of  bail, 

257-  Any  defendant  arrested  on  mesne  process  may*  in  lieu  of  oJJJun*£a*of 
"^     putting  in  special  bail^  pay  into  TJourt  the  amount  mentioned  in  the  •peoiai  bou. 
capiasy  with  fifly  pounds  to  cover  costs  added. 

258.  No  money  deposited  with  the  Sheriff  or  paid  into  Court  J?b3fn!5 tobe 
at  any  time  in  lieu  of  bail,  shall  be  returned  or  paid  out  without  Jjjjj**^^***®**^ 
a  Judge's  order  by  consent,  or  after  a  summons  to  show  cause.  md.R. is. 

See  notes  to  s.  9  of  the  Arrest  on  Mesne  Process  Act,  ante. 

Where  money  had  been  paid  in  in  lieu  of  special  bail  and  plaintiff  had  a  verdict, 
an  order  for  payment  out  was  made  under  this  Rule  on  summons,  but  without  costs  : 
Woods  v.  Dunning,  (1885)  2  W.N.  27. 

259.  Where  money  has  been  paid  into  Court  in  lieu  of  bail,  the  "S oonrt^^*"*^ 
defendant,  if  he  pleads  payment  into  Court,  may  transfer  such  money,  /&^-  b.  s5. 

or  part  thereof,  to  the  credit  of  the  plea. 

Bender  in  discharge  of  Bail, 

260*  Any  defendant  holden  to  bail  may  be  rendered  in  dis-  be  wJwJl^ 
charge  of  such  bail  to  the  nearest  prison  upon  a  Judge's  order  for  that  /Jj^^aJT  9^ 
purpose  being  lodged  with  the  Sheriff.     Such  order  shall  state  whether 
the  application  is  made  on  behalf  of  the  principal  or  the  bail,  the  stage 
of  the  proceedings,  and  for  what  amount  the  defendant  was  holden 
to  bail. 

Action  on  a  bail  bond  was  stayed  without  rendering  the  defendant,  he  having 
sequestrated  his  estate  :  Campbell  v.  Gunn,  (1896)  13  W.N.  24. 

261-  A  copy  of  such  order,  with  notice  of  the  defendant's  being  biii. 
in  custody  thereon,  signed  by  the  defendant  or  his  bail,  shall,  within  ^*^'  ^  ^* 
four  days  after  such  render  (or  within  such  time  as  a  Judge  may  allow), 
be  served  on  the  plaintiff,  upon  which  the  bail  shall  be  exonerated 
without  entering  any  exoneretur. 

Where  defendant 

262.  Where  the  defendant  is  in  custody  at  the  suit  of  another  ^^  ^ 
plaintiff,  the  bail  may  (upon  the  Sheriff's  certiticate  of  the  fact)  apply  ibid.  r.'26. 
to  the  Judge  for  a  committitur  in  the  cause  in  which  they  are  bail ;  and 
upon  a  certificate  from  the  gaoler,  properly  verified,  that  he  has  the 
defendant  in  custody  on  such  committitur^  the  bail  may  be  discharged 
by  a  Judge's  order  :  Provided  that  they  shall  pay  all  costs  which  may 
have  been  incurred  upon  any  proceedings  previously  commenced 
against  them. 

263*  Bail,  though  rejected,  shall  be  allowed  to  render  the  rejected  bail. 
principal  without  entering  into  a  fresh  recognizance.  r.'T64.****^' 
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264*  Bail  shall  be  at  liberty  to  render  the  principal  at  any 
time  during  the  last  day  for  rendering,  provided  they  make  such  render 
before  the  prison  doors  are  closed  for  the  night. 

265-  Where  the  plaintifi  proceeds  by  action  on  the  recog- 
nizance of  bail,  the  bail  shall  be  at  liberty  to  render  their  principal  at 
any  time  within  the  space  of  eight  days  next  after  the  service  of  the 
process  upon  them,  but  not  at  any  later  period  ;  and  upon  notice 
thereof  being  given,  the  proceedings  shall  be  stayed  upon  payment  of 
the  costs  of  the  writ  and  service  thereof  only. 


stay  of 
proceedings. 
Ihid.  R.  lia 


266*  To  entitle  bail  to  a  stay  of  proceedings  pending  an  appeal, 
the  application  must  be  made  before  the  time  to  surrender  is  out. 


DiBcbai^  of 
defendant  in 
defitnlt  of 
proeeontioii. 
10  May.  18564 
R.R.  29-31. 


Extension  of 
time. 
Ibid.  B.  84. 


Discharge  from  Ctfstody, 

267'  In  either  of  the  following  cases,  the  defendant  being  in 
custody  may  be  discharged  from  such  custody  by  order  of  a  Judge, 
that  is  to  say  : — 

(a)  In  an  action  to  recover  a  debt  or  liquidated  demand,  if  the 
defendant  has  not  pleaded,  unless  the  plaintiff  proceeds  to 
judgment  and  execution  within  thirty  days  after  the  time 
limited  for  pleading ; 

(6)  In  any  other  action,  or  where  the  defendant  has  pleaded,  unless 
the  plaintiff  proceeds  to  trial  during  the  ensuing  Sittings ; 

(o)  In  any  action,  unless  the  plaintiff  proceeds  to  final  judgment 
and  execution  within  twenty  days  after  verdict. 

268-  Provided  that  a  Judge  may  in  any  case,  on  application 
made  to  him  for  such  order,  allow  further  time  to  the  plaintiff,  on  such 
terms  as  to  costs  and  otherwise  as  he  thinks  reasonable. 


Oosts  on  arrest. 
/»ul.  B.85. 


C08t8, 

269-  No  more  than  eight  pounds  eight  shillings  shall  be  allowed 

for  costs  on  an  arrest  (excluding  the  Sheriff's  and  Bailiff's  fees  thereon, 

but  including  the  summons)  without  leave  of  a  Judge :  Provided  that 

where  the  arrest  is  for  a  sum  not  exceeding  fifty  pounds,  such  costs 

.  shall  be  six  pounds  six  shillings  only. 


R.168. 


Attaohment. 

toflSt*SSw»oe8.'  270.  Rules  for  attachment  shall  be  absolute  in  the  first  instance 

H.T.,  18*3,  *dn  the  two  following  cases  only,  viz. ; —  firstly,  for  non-payment  of  costs 
bn  the  taxing  officer's  allocatur ;  secondly,  against  the  Sheriff  for  not 
obeying  a  rule  to  return  a  writ  or  to  bring  in  the  body. 

But  in  case  of  disobedience  of  a  writ  of  habeas  corpus  the  Court  thought  they 
had  power  to  issue  a  writ  absolute  in  the  first  instance,  though  under  the  particular 
circurastances  of  the  case  they  refused  to  do  so  :  In  re  Emery,  (1888)  5  W.N.  24. 

A  rule  for  attachment  of  an  attorney  for  non-payment  of  money  under  a  Judge's 
order  should  be  nisi  only  in  the  first  instance  :  Ex  parte  Dooley,  (1866)  5  S.C.R.  343. 

An  attachment  for  costs  absolute  in  the  first  instance  was  granted  :  Merritt  v. 
Smith,  (1871)  10  S.C.R  230. 
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Foreign  Attaolimeiit.  RULEB 

271   27fi 

271-  Every  writ  of  foreign  attachment  under  Part  XX  of  the    ^•*""^'*'- 

Common  Law  Procedure  Act,   1899,   shall  be   returnable   on    some  ^rt*"***™™^ 
Chamber  day.  ^l^^^^dt'' 

See  ss.  188  et  seq,,  C.L.P.  Act,  ante,  ^  *•• 

272-  Every  such  writ,  and  the  notice  to  garnishees  thereon,  Formi. 
and  to  the  defendant,  and  the  bond  to  be  entered  into  under  the  writ,  ^*^' 
shall  be  in  the  Form  Nos.  7,  8,  9  and  10  respectively,  contained  in  the 
First  Schedule. 

Absent  Defendant. 

273*  The  notice  to  an  absent  defendant,  under  the  32nd  and  N<>tioe  to 
33rd  sections  of  the  said  Act,  shall  be  in  the  Form  No.  1 1  contained  in  defoDdAnt 
the  First  Schedule.  ^«^-  »•  ^' 

lyeotment. 

274-  No  judgment  in  ejectment  for  want  of  appearance  or  Jodgment  by 
defence,  whether  limited  or  otherwise,  shall  be  signed  without  first  H.T.°m. 
filing  an  affidavit  of  the  service  of  the  writ  according  to  the  Common  ^  ^^*- 
Law  Procedure  Act,  1899,  together  with  a  copy  of  such  writ,  or,  where 
personal  service  has  not  been  effected,  without  first  obtaining  a  rule  or 

order,  authorising  the  signing  such  judgment,  which  said  rule  or  order, 
or  a  duplicate  thereof,  shall  be  filed,  together  with  a  copy  of  the  writ. 

As  to  judgment  for  want  of  appearance  in  ejectment,  see  s.  219  C.L.P.  Act,  ante. 
As  to  service  of  writ,  see  s.  212. 

275-  Where  a  person  not  named  in  the  writ  in  ejectment  has  Appeantooe  by 
obtained  leave  of  the  Court  or  a  Judge  to  appear  and  defend,  he  shall  JJ^  ?^writ. 
enter  an  appearance  according  to  the  Common  Law  Procedure  Act,  ^^^^  R-  ii>* 
1899,  intituled  in  the  action  against  the  party  or  parties  named  in  the 

writ  as  defendant  or  defendant*},  and  shall  forthwith  give  notice  of 
such  appearance  to  the  plaintiff's  Solicitor,  or  to  the  plaintiff  if  he  sues 
in  person. 

See  C.L.P.  Act,  s.  214  {ante). 

276*  If  a  plaintiff  in  ejectment  is  nonsuited  at  the  trial  the  Oostfl  on  nonsuit, 
defendant  shall  be  entitled  to  judgment  for  his  costs  of  suit.  ^•''•»  ^**'»  ^'^• 

See  C.L.P.  Act,  s.  225  (ante). 

Cases  fipom  Inferior  Coorts. 

277-  If  a  cause  be  removed  from  an  inferior  Court  having  oosts  in  like 
jurisdiction  of  the  cause,  the  costs  in  the  Court  below  shall  be  costs  in  ^^\o.» 
the  cause.  b.  iit. 

Mining  Appeals. 

278-  Every  appeal  to  the  Court  under  the  115th  section  of  the  Notioeof  ippeai. 
Mining  Act,  1874,  shall  be  by  notice  in  the  form  No.  12  contained  in  ^  Nov.,  1874, 
the  First  Schedule,  or  to  the  like  effect,  and  shall  be  directed  to  the      ^* 
opposite  party  or  his  Solicitor,  and  to  the  District  Court  Judge  whose 

decision  is  appealed  from. 

279'  One  copy  of  such  notice  shall  be  served  on  the  District  service. 
Court  Judge  and  one  on  the  opposite  party  or  his  solicitor.  ^***'- 
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Arbitration. 


RULES 
280-290. 

Special  oaae  to 
be  stated. 
18  Nov^  1874, 
R.1. 

Entry  for 
argument. 
Ibtd. 


Prooednre. 

24  March,  1898, 

R.1. 


280-  The  District  Court  Judge  shall  thereupon  sign  a  statement 
of  the  case  with  the  written  assent  of  both  parties  or  their  Solicitors, 
or,  if  they  will  not  agree,  without  such  assent. 

281-  On  such  statement,  together  with  a  copy  of  the  notice  of 
appeal  and  an  affidavit  of  the  service  thereof,  being  filed  in  the 
Prothonotary's  office,  the  appeal  shall  be  set  down  for  argument. 

Arbitratioii. 

282.  Where  any  cause  or  matter,  or  any  question  or  issue  of 
fact  arising  therein,  is,  under  the  provisions  of  section  15  of  the 
Arbitration  Act,  1902,  referred  to  an  Arbitrator  or  Referee,  he  may, 
subject  to  the  order  of  the  Court  or  a  Judge,  hold  the  trial  at  or 
adjourn  it  to  any  place  he  may  deem  most  convenient,  and  have  any 
inspection  or  view  which  he  may  deem  expedient  for  the  better  disposal 
of  the  controversy  before  him.  He  shall,  where  practicable,  proceed 
with  the  trial  de  die  in  diem. 

See  the  Arbitration  Act,  1902  (ante), 

283.  Before  proceeding  with  the  hearing,  the  Arbitrator  or 
Referee  shall  give  to  the  parties  not  less  than  one  week's  notice  of  the 
time  and  place  thereof,  and  may,  on  the  application  of  either  party, 
extend  the  time  for  hearing  if  he  sees  fit. 

of*eithCT^tyf  284-  In  the  event  of  either  of  the  parties  not  appearing  after 

jbid.,  R.  s.        service  of  the  notice  required  by  these  Rules,  the  Arbitrator  or  Referee 
may  proceed  ex  parte. 


Kotioe  of 
hearing. 
Ibid.  B.  2. 


Proceedings 
upon  hearing. 
Ibid.,  R.  4. 


Powers  of 
Arbitrator  or 
Referee. 
Ibid.t  R.  5. 


Oaae  for  opinion. 
Ibid.,  R.  6. 


285*  The  Arbitrator  or  Referee  shall  have  power  to  administer 
oaths  to,  or  take  the  affirmations  of,  the  parties  and  witnesses  appearing  ; 
and  every  such  hearing  shall  be  conducted  in  the  same  manner,  as 
nearly  as  circumstances  will  admit,  as  trials  are  conducted  before  a 
Judge  and  Jury. 

286'  The  Arbitrator  or  Referee  shall  have  power  to  direct  a 
nonsuit  of  the  plaintiff,  to  find  a  general  verdict,  or  to  determine  such 
issues,  or  answer  such  questions  as  the  Court  or  a  Judge  may  direct. 

287-  The  Arbitrator  or  Referee  may  state  a  case  for  the 
opinion  of  the  Court  or  a  Judge  upon  any  point  of  law  arising  out  of 
any  facts  found  by  him  upon  the  hearing  of  the  reference. 


Deposit  of  fees. 
Jbid.,  R.  7. 


288*  Upon  the  appointment  of  the  Arbitrator  or  Referee,  the 
Court  or  a  Judge  may  order  the  parties  or  either  of  them  to  pay  into 
Court,  within  a  specified  time,  such  sum  of  money  as  the  Court  or 
Judge  deems  sufficient,  as  a  deposit  for  the  remuneration  of  such 
Arbitrator  or  Referee. 


orTward"'^*^  289.  The  Arbitrator  or  Referee  shall  make  his  report  or  award 

i6id.,R.*8.         within  the  time  named  by  the  order   of  reference,   or  within   such 
extended  time  as  the  Court  or  a  Judge  may  direct. 


Referee    shall, 
transmit   the  same 


within    one    week 
under    sealed 


Report  or  award  290.  The    Arbitrator    or 

S^oXnou^of  making  his   report  or  award, 
/bid.,  R.  9.         envelope  to  the  Prothonotary,  and  shall  at  the  same  time  send  notice 
thereof  to  the  parties. 

This  Rule  was  held  directory  only   :  Petersen  v.  Txine,  (1895)  11  W.N.  186. 
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29L  The  Arbitrator  or  Referee  shall,  when  so  transmitting  his     RULES 
report  or  award,  also  send  under  separate  cover  to  the  Prothonotary  a    291—800. 
statement  showing  exactly  the  time  occupied  and  the  amount  expended  g^^^ 
by  him  in  connection  with  the  hearing  of  the  matter  so  referred.  time  oooapied 

and  ezpenditure 
S4  March  18M, 

292*  The  Prothonotary  shall  forthwith  bring  the  said  statement  ^  *^- 
before  the  Court  or  a  Judge,  and  so  soon  as  the  Court  or  a  Judge  has  5r3?rbiS«tor°or 
determined  the  amount  of  remuneration  to  be  paid  to  the  Arbitrator  J^»^ 
or  Referee,  the  Prothonotary  shall  inform  the  parties  thereof.  **   *  ^' 

293*  Upon  payment  by  the  parties,  or  either  of  them,  of  any  ^^'JlJ^rawMd 
amount  that  may  be  determined  by  the  Court  or  a  Judge  as  payable  to  ihid.,  r.  is. 
the  Arbitrator  or  Referee,  in  excess  of  the  sum  deposited  under  Rule 
288,  the  envelope  containing  the  report  or  award  shall  be  opened  by 
the  Prothonotary,  who  shall  give  notice  thereof  to  the  parties. 

294*  After  receipt  of  the  notice  in  the  last  Rule  mentioned,  JSSic^ac. 
either  party  may  move  the  Court  or  a  Judge  to  direct  that  a  verdict  /^w'nR.  w. 
may  be  entered  in  accordance  with  the  finding  of  the  Arbitrator  or 
Referee,  or  that  such  order  may  be  made  as  to  the  Court  or  a  Judge 
may  seem  fit. 

But  where  a  consent  order  had  been  made  referring  the  matter  and  at  the  same 
time  ordering  that  the  award  should  be  entered  as  a  verdict,  no  further  order  was 
necessary  :  Petrie  v.  Swift,  (1892)  8  W.N.  92. 

The  order  may  be  made  as  a  consent  order  ;  and  consent  should  be  applied  for, 
otherwise  the  applicant  may  have  to  pay  costs  :  Beard  v.  Baines,  (1898)  15  W.N.  29. 

295-  If  either  party  be  dissatisfied  with  the  report  or  award  Ruu  yui  to  set 
of  the  Arbitrator  or  Referee,  he  may,  within  fourteen  days  from  service  /wi!,*]J*i4.'  ^ 
of  the  notice  mentioned  in  Rule  293,  move  the  Court  or  a  Judge  for  a 
rule  nisi,  or  order  to  show  cause  why  the  report  or  award  should  not 
be  set  aside,  referred  back,  or  amended  ;  and  the  grounds  upon  which 
the  rule  nisi  is  asked  for  shall  bo  set  forth  in  an  affidavit  upon  which 
the  motion  is  made. 

See  Arbitration  Act,  1902,  s.  16  {ante). 

But  a  new  trial  may  be  moved  for :  CyDonoghue  v.  Oliphant,  (1903)  20  W.N.  19. 

296*  Whenever  the  practice  is  not  provided  for  by  these  Rules,  Practice  where 
then  the  practice  of  the  Court  in  its  Common  Law  Jurisdiction  shall  be  /m^kIc. 
followed  so  far  as  applicable. 

297'  Costs  maj  be  taxed  on  an  award,  notwithstanding  the  ^[^  ^J^*^^'^* 
time  for  setting  aside  the  award  has  not  elapsed.  r.  no. 

Rules,  Notices,  Sammonses,  and  Orders. 
298-  Every  rule  of  Court  shall  be  dated  the  day  of  the  week,  na^  of  rules 


month,  and  year  on  which  the  same  is  made,  without  reference  to  any 
other  time  or  date. 


Ibid.,  R.  149. 


299.  Every  rule  or  order  issued  by  the  Prothonotary  shall  be  fj^H^^^^^B 
signed  by  him,  and  be  under  the  appropriate  office  seal.  Mar,  isse,  r.  s. 

300.  A  rule  may  be  enlarged,  if  the  Court  think  fit,  without  B'jJjJ-^n^ent  of 
notice.  h.t.,  19533.151 
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RULES  301*  No  order  for  time  to  file  any  pleading  or  particulars,  or 

801-807.    do  any  other  act,  extending  beyond  two  clear  days,  shall  be  granted 

not  to  be  granted         Such  an  order  made  ex  parte,  must  be  made  before  the  time  originally  fixed 

S  pS>   18M     ■  ^or  the  doing  of  the  act  expires,  otherwise  the  order  is  a  nullity  :  Petersen  v.  Rodger s, 

R.20.  '  /  (1897)  13  W.N.  180. 

*  As  to  the  time  given  by  a  two  dav  order,  see  Gwyn  v.  Anthony,  (1882)  T.T.R. 

.'  123,  and  Johns  v.  Sydney  Leather  Co.]  (1892)  8  W.N.  100  ;  and  see  as  to  computa- 

I  tion  of  time  generally,  RR.  399-402  ipost). 

r  Getting  a  two  day  order  like  any  other  step  waives  an  irregularity  in  the  plead- 

\  ings:  CarrUl  v.  Forrester,  11  S.C.R.  72. 


Ex  parte  on 
may  be  reaciiided 
or  varied      J 
Ihid.,  R.  SI.  { 


302-  Where  any  order  granting  such  leave  or  time  has  been 
made  ex  parte  the  same  may  on  cause  shown  be  rescinded  or  varied  by 
the  imposition  of  terms  or  otherwise  by  any  Judge. 

Where  in  an  action  on  a  promissory  note  the  two  day  order  gave  defendant  the 
whole  vacation  to  plead  and  this  fact  was  not  stated  to  the  Judge  who  made  the 
order,  Innes,  J.,  set  aside  the  order  and  gave  defendant  seven  davs  to  olead  :  Aiken 
V.  Sevenoaks,  (1884)  1  W.N.  2. 


iMae  of 
Chamber 
f^nminonB.  ' 
Ibid..  U.  11 


303-  Every  summons  for  the  attendance  of  any  party  before  a_ 
Judge  shall  be  signed  by  the  Chief  (^ert,"and  may  be  oKarned~afany 
tline  returnable  on  the  next  convenient  Chamber-day :  Provided  that 
any  summons  may  T)e  signed  by  a  Judge,  returnable  at  any  time. 

■  "Objection  was  taken  that  a  summons  issued  on  Monday,  returnable  on  Friday, 
was  signed  by  the  chief  clerk  ;  held,  that  next  Chamber  day  meant  next  convenient 
Chamber  day,  allowing  time  for  service,  e.g.,  in  country  cases ;  and  in  any  event 
the  respondent  had  waived  the  objection  by  appearing  and  filing  affidavits  :  In  re 
Jhonson,  (1890)  6  W.N.  126. 

Certain  summonses  must  be  signed  by  a  Judgf*  as  a  summons  to  set  aside  a 
ca.  re.  :  Cowlishaw  v.  Cummins,  (1884)  1  W.N.  21.  And  it  is  said  that  any  summons 
to  .set  aside  a  Judge's  order  should  be  signed  by  a  Judge  ;  Gidigelmini  v.  Cunning- 
ham, (1890)  7  W.N.  4.  But  a  summons  to  strike  out  a  plea  as  embarrassing  need 
not  be  signed  by  a  Judge  although  a  Judge's  order  to  plead  several  matters  has  been 
obtained  ex  parte :  Proudfoot  v.  Commissioners  for  Railways,  (1893)  10  W.N.  80. 


Sommonsfto  to 
be  numbed. 
6  Oct.,  ia|9, 
R.1. 


304*  Every  summons  returnable  in  Chambers  shall  be  num- 
bered in  the  order  in  which  it  is  filed,  and  the  same  number  shall  be 
marked  on  the  entry  of  the  summons  in  the  Chamber-book. 


Absenoei^Ghief  305-  I^  the  Chief  Clerk's  absence  his  duties  under  these  Rules 

28Feb..  jtes,      ^^7  ^  discharged  by  the   Prothonotary   or   by   the  Clerk   next   in 
"  "      "         seniority. 


K.16. 


Groauds  to  be 
stated  in 
summontfa 
Ibid.,  B.  16. 


306*  Every  summons  shall  state  shortly  the  grounds  of  the 
application  or  the  points  intended  to  be  relied  on,  and  where  an 
amendment  is  required  the  nature  of  such  amendment ;  or  if  an 
irregularity  is  complained  of,  the  particular  irregularity  shall  be 
specified. 


Exception. 

jHd^  R.  rr. 


307-  Provided  that  where  the  grounds  or  points  necessarily 
appear  on  the  face  of  the  summons,  or  are  stated  in  some  affidavit  or 
affidavits  thereby  referred  to  as  containing  them  (of  which  affidavit  or 
affidavits  in  such  case  a  copy  shall  be  served  with  the  summons),  no 
further  specification  shall  be  necessary. 

On  a  motion  for  trial  of  issues  of  law  before  issues  of  fact,  Windeyer,  J.,  held 
that  it  was  necessarily  implied  that  it  was  expedient  that  the  issues  of  law  should  be 
tried  first,  and  heard  the  summons,  although  no  grounds  were  stated  in  summons 
or  affidavit  :  Clune  v.  Watson,  (1882)  T.T.R.  75,  and  see  R.  308,  note,  infra. 
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Where  the  irregularities  complained  of  were  in  the  affidavit  accompanying  a  RULES 

plea  to  a  declaration  on  a  cheque  it  was  held  that  they  should  have  been  set  out  in  ftAT.ftlA 

the  summons  :  Savage  v.  Sinclair,  (1898)  14  W.N.  114 ;  see  Clarke  v.  DarUy,  14  ^^     **^' 
W.N.    129. 

In  Brown  v.  Proctor,  (1901)  18  W.N.  93,  the  summons  was  to  set  aside  a  judg- 
ment "  upon  the  grounds  appearing  in  and  by  the  affidavits  '  ;  the  point  was  taken 
that  the  grounds  were  not  stated  in  the  summons  (although  the  affidavits  seem  to 
have  been  served),  Stephen,  J.,  dismissed  the  summons  on  the  point  taken  ;  sed  qucere  ; 
the  decision  (as  reported)  seems  to  overlook  the  second  of  the  above  Rules,  R.  807  ; 
but  followed  in  Gaden  v.  Harvey,  20  W.N.  39,  where  the  irregularity  was  not  expressly 
specified  either  in  summons  or  affidavit ;  and  this  is  probably  the  ground  of  the  de- 
cision in  Broxvn  v.  Proctor,  that  the  irregularity  must  be  sp^dficaUy  stated  and  not 
left  to  be  spelled  out  from  the  affidavits.    See  Brooks  6*  Co.  v.  Smith,  W.N.  64. 

In  Short  v.  White,  (1893)  9  W.N.  105,  a  summons  was  dismissed  without  costs 
on  the  point  taken  that  no  grounds  appeared  in  the  summons,  and  no  reference  to 
an  affidavit. 

The  summons  may  be  amended  :  Schneider  v.  Scherf,  (1902)  19  W.N.  60. 

308*  The  last  two  Rules  shall  be  equally  in  force  with  respect  The  Uke  m  to 
to  notices  of  motion  and  rules  nisi.     Provided  that  the  Court  may  in  ^"^'22^* 
granting  any  such  rule  dispense  with  the  service  or  give  further  time  m  Feb.,  iwe, 
for  the  service  of  the  affidavits.  ^  *^' 

Where  a  rule  nisi  stated  no  grounds  and  did  not  refer  to  any  affidavit  containing 
the  grounds,  and  no  affidavit  was  served,  the  Court  discharged  the  rule  :  Ex  parte 
Reams,  (1877)  Knox  13. 

But  where  the  grounds  sufficiently  appeared  on  the  face  of  the  rule  nisi,  the 
Court  refused  to  give  effect  to  a  preliminary  objection  that  the  grounds  were  not 
stated  :  Buckstone  v.  Bennett,  (1877)  Knox  481. 

309*  No  application  to  set  aside  process  or  proceedings  for  getungMide 
irregularity  shall  be  allowed  unless  made  within  a  reasonable  time,  nor  CJJJS^JSE  '** 
if  the  party  applying  has  taken  a  fresh  step  after  knowledge  of  the  KX^mt, ' 
irregularity.  ^  **** 

The  general  rule  is  that  an  irregularity  may  be  waived  ;  see  e.g.,  Howard  v. 
Nedd,  (1900)  17  W.N.  64,  where  judgment  had  been  signed  too  soon,  but  the  ir- 
regularity was  hdd  to  be  waived  by  the  appearance  of  the  attorney  on  taxation  of 
costs  :  Butler  v.  Creigan,  (1892)  9  W.N.  57,  where  an  objection  that  a  summons  had 
not  been  served  in  time  was  held  to  have  been  waived  by  filing  and  serving  an  affi- 
davit :  Thompson  v.  Hood,  (1884)  5  N.S.W.R.  202,  where  an  order  making  an  order 
nisi  for  a  prohibition  a  rule  of  Court  had  not  been  served,  held  waived  by  filing  an 
affidavit ;  In  re  Jhonson,  (1890)  6  W.N.  126 ;  Baird  v.  Ah  Hung,  (1898)  15  W.N. 
\2%',R.  V.  Solomon,  (1868)  8  S.C.R.  30  (the  last  two  cases  being  on  attachment) ; 
Carroll  v.  Forrester,  1 1  S.C.R.  72,  waiver  of  irregularities  in  pleas  by  taking  a  two 
day   order. 

The  application  must  be  made  within  a  reasonable  time ;  delay  is  a  waiver  : 
McDonald  v.  Gagan,  (1884)  5  N.S.W.R.  78. 

Where  a  notice  of  trial  was  irregular  and  defendant  moved  twenty-three  days 
after  trial  to  set  notice  of  trial  and  all  proceedings  aside,  held  too  late  :  Small  v.  Madg- 
wick,  (1898)  1  S.C.R.N.S.  251.  Delay  of  a  year  held  a  waiver  :  North  v.  Shierlaw, 
(1897)  13  W.N.  163. 

Obtaining  adjournments  and  filing  affidavits  held  no  waiver  :  Brown  v.  Proctor 
(1901)  1 8  W.N.  93  ;  but  such  cases  as  Thompson  v.  Hood  and  BiUler  v.  Creigan  (supra) 
were  not  cited. 

310*  Every  summons  returnable  in  Chambers  shall  be  served  on  8«ryioeof 
the  party  whose  attendance  is   required   before  one  o'clock   of  the  S^Aug^ses. 
afternoon  preceding  the  return  day,  or  if  returnable  on  Monday  before  "  J^-^^^^^^ 
one  o'clock  of  the  preceding  Friday  afternoon,  unless  a  Judge  otherwise 
orders. 


O.L.P.A. 
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BULES  Where  a  summons  returnable  os  Monday  was  not  served  before  five  o'ckxrk  on 

Q^A  Q^g     Friday,  in  accordance  with  the  then  Rule  the  irregularity  was  held  waived  by  filing 
and  serving  affidavits :  Builer  v.  Creigan,  (1892)  9  W.N.  57. 

Where  a  summons  was  returnable  on  Monday  the  9th  September,  but  had  been 
served  too  late  on  the  previous  Friday,  the  application  was  dismissed  with  costs 
although  owing  to  the  pressure  of  business  in  Chambers  the  matter  vns  not  heard 
until  the  20th  September  :  Mahonty  v.  Bennett,  (1901)  18  W.N.  185. 

ftciSlcM? '**'^  ***  311.  Upon  any  application  for  a  commission,  rule,  or  order 

STir^ViSi       ^^^®^  *^®  ^^^  section  of  the  Witnesses  Examination  Act,  1900,  the 

B.23.  '*  rule  or  summons  to  show  cause  may  be  served  at  any  time  before  five 

o'clock  of  the  preceding  afternoon,  and   no  ground   need  be  stated 

therein  otherwise  than  by  reference  to  the  affidavit  or  affidavits  filed, 

of  which  no  copy  need  be  served. 

See  that  Act,  ante, 

mm^. *** "^^  312.  In  all  cases  the  party  moving  the  Court  or  applying  to  a 

ihid^  B.'  8.         Judge  shall  have  the  carriage  of  the  rule  or  order,  whether  in  his  favour 

or  not :  Provided  that  where  the  same  is  not  taken  out  and  served 

within  two  days  next  following,  it  may  be  taken  out  and  served  by  his 

adversary. 

As  to  the  course  a  party  should  follow  who  desires  to  appeal  against  a  Judge's 
order,  see  notes  to  Supreme  Court  and  Circuit  Courts  Act,  1900  (ante). 

Costs  on  \  313*  Where  a  Judge's  order  is  made  a  rule  of  Court  such  rule 

/iSrS.^.**'    I  shall  be  drawn  up  with  costs,  to  be  paid  by  the  party  against  whom  it 
lis  made,  if  an  affidavit  be  filed  that  the  order  was  served  on  such 
party  or  his  Solicitor  and  has  been  disobeyed. 

Ctonflnnatkmof .  gj^   Notice  must  be  given  to  the  Prothonotary,  on  or  before 

S5  Oct.,  1899.  /  the  Saturday  preceding  the  commencement  of  each  term,  of  all  intended 
R.  8.  "  I  applications  for  confirmation  by  the  Court  of  orders  made  under  and  by 

I  virtue  of  the  twentieth  section  of  the  Act,  1900,  No.  35. 

1900,  No.  35.— The  Supreme  Court  and  Circuit  Courts  Act,  1900  (ante) ;  see 
that  Act  s.  20  as  to  the  practice  on  such  applications. 

When  role  to  be  315-  Rules  to  show  cause  shall  be  no  stay  of  proceedings  unle&s 

prw^inps.  two  days'  notice  of  the  motion  has  been  served  on  the  opposite  party, 
B*Ttib*^*''        except  in  the  cases  of  rules  nisi  for  new  trial,  or  to  set  aside  an  award 

or  annuity  deed,  or  to  enter  a  suggestion,  or  by  the  special  direction  of 

the  Court. 

Motions  and  Chamber  Business. 

Matters  to  be   •  316.  The  Prothonotary  shall  keep  a  book  to  be  called  the  Term- 

enteredinTerm-  j^^^^^  jjj  which  shall  be  entered  every  rule  nisi  for  a  new  trial  as  soon 
ii)ec.,i867.  as  granted,  and  every  other  matter  for  argument  in  Term,  according  to 
11  Dec.,  1901,      its  priority  in  the  date  of  filing. 

RR.  20,  22. 

Term-paper.  317-  The  Term-paper  shall  be  made  out  from  time  to  time  from 

i^Dec,  1867,       the  said  book,  and  copies  printed  and  exhibited  in  the  Court-rooms  and 
in  the  hall. 

onier  of  318-  Subject  to  any  rules  regulating  the  precedence  of  business, 

^bid^^b.  every  matter  shall  come  on  for  hearing  in  the  order  in  which  it  is 
LL^-'A^l-     entered  in  the  Term-book, 

See  the  Rules  regulating  the  precedence  of  business  in  the  Almanac  for  the  year. 


RR  20,  22,  24. 
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319.  Provided  that  anj  crisiiiial  case  or  other  urgent  matter  RULES 
may  by  order  of  the  Court  or  a  Judge  be  advanced,  either  generally,  or  81^824. 
to  be  heard  on  a  particular  day.  Urgent  mattert 

maybeadTiAoed. 
^^^     T         „  ,  ..  -  .  .  lD6e.,18»7,R.8 

320.  In  all  cases  where  notice  of  motion  is  necessary,  two  Hotioe  of 
■days'  notice  shall  be  given  unless  a  Judge  otherwise  orders.  motion. 

As  to  computation  of  time  see  RR.  309-402  {post). 

321.  Where  a  motion  is  made  in  pursuance  of  any  notice,  no  servioe  of 
Affidavit  shall  be  used  in  support  thereof  without  leave  of  the  Court,  JJ^JJ}**  ^ 
unless  a  copy  of  the  same  or  notice  of  its  having  been  filed  has  been  as  fS^  ism, 
served  before  one  o'clock  in  the  afternoon  of  the  day  preceding  the  ^  ** 
return  day  of  such  notice. 

See  s.  255,  C.L.P.  Act,  ante  ;  and  R.  391  {post). 

In  Wolfe  V.  Blick,  (1865)  4  S.C.R.  62,  an  objection  that  affidavits  had  not  been 
filed  before  one  o'clock  of  the  day  preceding  the  motion  was  upheld. 

This  Rule  does  not  apply  to  motions  for  new  trials :  Jones  v.  Gorman,  (1862) 
3  S.C.R.  32. 

322*  For  the  purposes  of  any  motion  or  application  in  Chambers  Use  of  papers 
the  parties  may  (on  production  by  the  proper  officer)  use  aoy  of  the  SmJ."  '^* 
pleadings  or  any  order  made  or  writ  issued  or  pnecipe  or  particulars  ^<*-»  ^  ^• 
i\ed  in  the  cause  without  further  or  other  proof.      But  no  affidavit 
shall  be  used  (unless  made  for  the  purposes  of  such  motion  or  application) 
without  notice  of  the  party's  intention  so  to  do,  such  notice  to  be  served 
before  the  day  on  which  the  motion  or  application  is  heard. 

See  R.  391  {post)  as  to  use  of  affidavits. 

This  Rule  was  said  not  to  apply  where  there  was  an  appeal  against  a  Judge's 
•order  ;  the  order  must  then  be  annexed  to  an  affidavit :  Herbert  v.  Municipal 
District  of  Manly,  (1900)  21  N.S.W.R.  373;  17  W.N.  197;  Zaccour  v.  Basha, 
K1899)  20  N.S.W.R.  431 ;  16  W.N.  107. 

323*  All  affidavits  in  opposition  to  any  motion  to  make  a  rule  vuing  aiBdaTit 
absolute,  including  a  rule  nisi  for  a  new  trial,  shall,  unless  the  Court  sjn^y^j^* 
or  a  Judge  allows  further  time,  be  tiled  before  one  o'clock  of  the  day 
preceding  the  day  upon  which  the  motion  is  heard. 

See  s.  255,  C.L.P.  Act,  ante,  and  R.  391  {post). 

The  old  Rule  was  held  to  mean  that  affidavits  in  opposition  should  be  filed  before 
one  o'clock  of  the  day  preceding  the  return  day  of  the  rule ;  the  Court  refused  to  allow 
affidavits  filed  later  to  be  read  :  Ex  parte  Tewkesbury,  (1898)  19  N.S.W.R.  440 ; 

15  W.N.  137 ;  but  allowed  it  when  the  affidavits  were  filed  at  three  o'clock  on  the 
day  before  the  return  day  and  the  matter  did  not  come  on  to  be  heard  for  two  months  : 
Ex  parte  Lucas,  (1899)  16  W.N.  51  ;  refused  it  again  in  Ex  parte  Sherlock,  (1899) 

16  W.N.  94 ;  Ex  parte  Lowe,  (1901)  18  W.N.  153 ;  Ex  parte  Goldsmith,  (1902)  2 
S.R.  433 ;  19  W.N.  278  ;  allowed  it  Hirschman  v.  Blashki,  (1902)  19  W.N.  231. 

Leave  to  file  affidavits  after  the  return  day  was  granted  although  the  applica- 
tion for  leave  was  not  made  till  after  the  return  day  :  Mott  v.  Clarke,  (1900)  16  W.N. 
208. 

Affidavits  filed  on  the  morning  of  the  day  a  rule  came  on  were  allowed  to  be 
read  :  Jones  v.  Gorman,  (1864)  3  S.C.R.  32  ;  but  the  only  Rule  referred  to  (according 
to  the  report)  was  the  Rule  corresponding  to  R.  321  {ante). 

On  a  motion  to  make  absolute  a  rule  nisi  moved  on  affidavits  only  the  affidavits 
used  on  the  motion  for  the  Rule  can  be  read  in  support :  R.  v.  Smith,  6  S.C.R.  259. 

324>  On  any  application  for  a  prohibition,  unless  the  moving  service  upon 
party  intends  to  apply  for  an  order  directing  the  costs  of  the  application  ^"^JJJJotIs^" 
to  be  paid  by  the  magistrates,  it  shall  not  be  necessary  to  serve  copies  for  prohibition 
•of  the  affidavits  in  support  of  the  rule  or  order  upon  the  magistrates.      ^^  0ct.,i897. 

Digitized  by  VjOOQIC 


420 


Motions  and  Chamber  Bvsinesa. 


RULES  325-  In  all  cases,  service  of  a  rule,  order,  or  affidavit  upon  the 

826-884.    Clerk  of  Petty  Sessions  of  the  Court  wherein  the  adjudication  took 
place,  shall  be  deemed  to  be  service  upon  the  magistrates. 


Service  apon 
O.F.S.  somoient. 
se  Oct,  1897.      ,, 

GonnadOD         / 
appeal  from 
inferiur  CoartB.' 
S6  Oct^  1889. 


326*  No  more  than  one  Counsel  on  either  side  shall  be  heard 
on  any  appeal  to  the  Court  from  inferior  Courts. 

But  where  a  junior  had  commenced  the  argument  in  his  leader's  absence,  the 
senior  counsel  coming  into  G>urt  was  allowed  to  continue  in  a  District  Court  appeal : 
Murdoch  V.  Duming,  (1893)  14  N.S.W.R.  303 ;  9  W.N.  168. 

Only  one  counsel  is  heard  on  a  special  case  stated  under  the  Justices  Act :  Potter 
V.  RidsdaU,  (1892)  13  N.S.W.R.  248. 

327-  No  more  than  one  Counsel  shall  be  heard  on  any  motion 
for  a  rule  nisi  for  a  new  trial. 


On  motion  for 
rule  nut. 
19  Aug.,  1861, 

B.  8.  But  a  junior  counsel  may  read  the  Judge's  notes :  Galway  v.  Brennan,  (1902V 

19  W.N.  191. 


On  motion  for 
rale  aOsolate. 
Ibid.,  R.  i: 


328-  No  more  than  two  Counsel  on  either  side  shall  be  heard 
on  any  motion  to  make  absolute  a  rule  nisi  for  new  trial :  Provided 
that  nothing  in  this  or  the  last  two  preceding  rules,  shall  affect  any 
practice  as  to  the  allowance  of  Counsel  on  the  taxation  of  costs. 

Counsel  for  a  respondent  is  allowed  to  comment  on  cases  cited  for  the  first  time 
in  reply :  Frater  v.  Evans,  6  S.C.R.  378 ;  York  v.  Nicholson,  7  S.C.R.  102. 

Where  senior  counsel  had  been  stopped  in  chief  and  the  other  side  called  upon^ 
the  junior  was  not  allowed  to  follow  his  senior  in  reply :  Jones  v.  Mason,  (1892)  13- 
N.S.W.R.  157 ;  8  W.N.  142. 

On  demurrers  only  one  counsel  is  heard ;  the  junior  is  not  as  a  rule  allowed  to 
read  the  pleadings :  Ricketsun  v  Cook,  (1899)  20  N.S.W.R.  298 ;  16  W.N.  28. 

\  senior  cannot  follow  his  junior  in  argument :  Harris  v.  Perpetual  Trustee- 
Co.,  (1893)  14  N.S.W.R.  133. 

329*  In  prohibition  matters  under  the  Justices  Act,  1902,  and 
on  motions  to  make  any  rule  absolute,  the  moving  party  shall  begin  and 
the  party  showing  cause  follow,  and  one  Counsel  only  shall  be  heard  in. 
reply.  And  before  the  opening,  any  affidavits  in  support  of  the  rule- 
shall  be  read,  unless  the  Court  otherwise  orders. 

330*  Where  notice  has  been  given  of  any  motion,  the  Court 
may,  if  it  thinks  fit,  grant  a  rule  absolute  in  the  first  instance,  unless, 
application  is  then  made  and  sufficient  ground  shown  for  delay. 

33L  Where  notice  has  been  given  of  any  motion,  if  the  Court 
refuses  the  same,  or  if  the  party  who  gave  the  notice  fails  to  appear, 
the  costs  of  opposition  or  of  attendance  by  any  party  to  oppose  shall  be 
in  the  discretion  of  the  Court :  Provided  that  the  Court  may,  in  its 
discretion,  allow  the  motion  to  stand  for  some  future  day. 

332>  All  Chamber  business  will  be  transacted  by  one  of  the 
clerks  in  the  Prothonotary's  office,  who  shall  attend  the  Judge  in 
Chambers,  and  shall  indorse  upon  the  papers  a  note  of  the  order  made. 

OtombJr^'  333.  A  book  shall  be  kept  by  such  clerk,  which  may  be  searched 

business.  at  all  rea.sonable  times,  in  which  shall  be  minuted  the  nature  of  every 

1  Dsc    1857  R.  1    * 

'  application  in   Chambers,    the  names  of   the  Counsel   or    Solicitors- 
appearing,  and  the  order  made. 

Chamber-list.  334-  On  every  Chamber  day  a  list  of  all  summonses  for  hearing: 

6  Oct.,  1859,  B.  3.  ^^^  ^j^^^.  ^^^^  j^  ^.j^^  order  in  which  they  appear  in  the  Chamber-book, 

shall  be  exhibited  in  the  Public  Chamber  or  other  room  appointed  for 

that  purpose,  specifying  in  each  case  the  names  of  the  parties  and  thfr 

names  of  the  Solicitors  applying. 
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Cooiuel's 

addresses. 

S8  Feb.,  1858, 

R.10. 

29  April,  1858, 

El.  18. 

11  Dec.,  1901, 

R.  80. 

Bale  absolate  in 
the  first  instance 
28  Feb.,  1856, 
B.4. 


Ooetfl  where 
motion 

nnsaocessfo)  or 
abandoned. 
Ibid.,  K.  5. 


Ohamber 
business. 
Ibid.,  R.  13. 
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335*  Every  case  shall  be  called  on  and  heard  according  to  its  RULES 
order  in  such  list,  without  reference  to  priority  on  any  other  ground.  88&-847. 
Provided  that  any  matter  may  be  postponed  or  adjourned  if  the  Judge  ^^ 

"SeeS   fit.  ba8ixM08. 

e  Oct,  1869,  R.  3. 

336*  No  Chamber  application  will  be  entertained  on  any  day  ^plications 
in  or  out  of  term,  except  in  cases  of  emergency,  after  one  o'clock.  ii&i,**i»oif' 

R.  80. 

337-  When  an  application  in  Chambers  is  referred  to  the  Court,  Applications 
it  shall  be  entered  in  the  Term-book  for  the  next  motion  day,  and  be  J^?^  **>  *^« 
beard  as  a  rule  nxax.  13  Nov.,  ims. 

Criminal  and  Crown  Hatters. 

338*  Every  criminal  information  granted  by  the  Court  (under  original 
the  statute  9  Geo.  4,  c.  83,  s.  6,  or  otherwise)  shall  be  in  the  name  of  infomations. 
the  Attorney-GJeneral,  but  with  the  following  words  at  the  foot  thereof —  b.  i^'^ 
**  By  leave  of  the  Supreme  Court." 

339-  Every  such  information  so  granted  shall  be  signed  by  the  signature  and 
prosecutor^s  Counsel  or  Solicitor,  and  be  indorsed  with  the  words  "  On  ^^^^ 
the  prosecution  of,"  adding  the  prosecutor's  name  and  the  name  of  his 
Solicitor. 

340*  The  process  on  every  such  information,  after  security  for  Perm  of  process. 
<;osts  given,  shall  be  a  summons  under  the  hand  of  a  Judge  commanding  '****•'  ^  *^' 
the  party  to  appear  thereto  on  a  certain  day,  and  on  failure  to  appear 
after  personal  service  (to  be  proved  by  affidavit),  a  capias  or  a  Bench 
warrant. 

341.  Every  such  information  may  be  filed  and  such  summons  Time  lor 
be  made  returnable  at  any  time,  in  or  out  of  Term  :  Provided  that  the  /^^^^  b.  ii. 
case  shall  be  tried,  unless  the  Court  or  a  Judge  shall  otherwise  order, 
at  the  next  Gaol  Delivery  at  Darlinghurst  (or  Circuit  Court,  if  to  be 
tried  at  a  Circuit  town)  which  shall  happen  after  the  leave  given  to  file 
such  information. 

342-  After  appearance,  the  defendant  shall  plead  or  demur  Proceedings 
within  four  days,  unless  a  Judge  grants  further  time,  and  the  like  ^'^r^^s. 
proceedings  shall  thereupon  be  had  up  to  the  trial  as  nearly  as  may  be 

as  in  an  action. 

343-  The  day  of  trial  shall  be  the  first  Friday  of  the  Sittings,  Day  of  trial. 
unless  the  Court  or  a  Judge  otherwise  appoints.  ^^•»  ^  ^' 

344*  If  the  prosecutor  fails  to  give  notice  of  trial  or  to  bring  oostBou  default 
the  case  to  trial  on  the  day  appointed,  the  Court  may,  on  motion  for  /JS^^ji!**"' 
that  purpose,  award  costs  to  the  defendant. 

345-  Every  information  exhibited  at  any  criminal  session  in  Date  of 
Sydney  or  on  Circuit  shall  bear  date  on  the  day  of  filing,  and  shall  be  ^[^S^^fi. 
numbered  on  the  back  in  the  order  in  which  the  same  was  filed. 

346*  In  all  Crown  matters,  where  no  other  course  is  prescribed  practice  in 
by  any  Rule  of  the  Court,  the  practice  in  force  on  the  29th  April,  1856,  XSTr'JJ^^ 
in  the  Court  of  Exchequer  in  civil  cases,  and  in  the  Court  of  Queen's 
Bench  on  the  Crown  side  thereof  in  criminal  cases,  shall  be  in  force 
and  observed  in  the  Court. 


347-  Provided  that  in  prosecutions  commenced  in  any  Circuit  Practice  in 

ings  not  bySiS^; 
the  said  date  i^.  R.  so. 
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Court  or  at  Darlinghurst,  the  course  of  practice  in  all  things  not  by  ^^J^^J 
these  Rules  otherwise  provided  for  shall  be  that  which  on  the  said  date  i^d.  r.'80. 
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RULES 
847-854. 


HinatM  of 
proceedings. 
t9  April,  1856, 
B.tf. 


Prooednreon 
Grown  caees 
reeerred. 
17  March,  1883 


Fines  arid  Recognizances. 

obtained  at  the  Assizes  generally,  or  in  the  Central  Criminal  Court  in 
England. 

348-  The  Associates  shall  keep  a  minute-book  for  each  Circuit 
Court,  and  for  the  Sydney  Criminal  Sittings,  severally,  in  which  shall 
be  noted  the  proceedings  at  each  trial,  with  every  fine  imposed, 
recognizances  estreated  or  entered  into,  and  order  of  the  Court  made 
during  the  Sittings. 

349*  Oil  the  hearing  of  any  special  case  stating  a  question  of 
law  reserved  on  a  criminal  trial,  the  party  on  whose  behalf  it  was 
reserved  shall  begin  and  shall  have  the  right  of  reply. 


Schedule  of 
fines  and 
recognisances, 
e  March,  1868, 
R.»7. 


Contents  and 
▼eriftoation  of 
schedole. 
/bid.,  R.  28. 


Summonses. 
fhid.,  R.  29. 


Service  of 
summonses. 
/bid.,  R.  30. 


Execution  to 
issue  unless 
cause  showu. 
md.,B,.i\. 


Fines  and  Recognizances. 

350-  Within  eight  days  after  the  last  day  of  each  Sitting  for 
Causes  in  Sydney,  and  of  every  Session  of  Gk)al  Delivery  and  Sitting  of 
any  Circuit  Court,  a  schedule  of  all  fines  imposed  and  recognizances 
forfeited  thereat  shall  be  made  out  by  the  Clerk  of  the  Court  sitting  at 
the  time  of  such  impositions  and  forfeitures  respectively. 

351-  Every  such  schedule  shall  contain  the  name,  residence, 
and  trade,  profession,  or  calling  of  every  party  named  therein,  and  the 
amount  or  sum  forfeited  by  each  respectively,  with  the  cause  of  forfeiture; 
and  shall  be  signed  by  the  clerk  making  out  the  same,  and  be  verified 
by  his  affidavit  before  a  Judge  that  the  schedule  has  been  by  such 
clerk  carefully  made  up  and  examined,  and  that  all  fines  and 
recognizances  imposed  and  forfeited  at  the  Sittings  there  mentioned  are, 
to  the  best  of  his  knowledge  and  understanding,  therein  truly  inserted. 

352.  Every  such  schedule  shall,  within  ten  days  after  the 
Sittings,  be  lodged  with  the  Prothonotary,  who  shall  thereupon  issue 
out  of  his  office  and  deliver  to  the  Sheriff  as  many  summonses  as  there 
are  names  therein  against  which  any  fine  or  forfeiture  is  set,  which 
summonses  shall  be  in  the  form  now  in  use,  and  shall  be  made 
returnable  either  on  the  first  or  the  last  day  of  the  then  present  or  next 
ensuing  Term. 

353.  The  Sheriff  shall,  without  delay,  cause  every  such  summons 
to  be  served  upon  every  person  therein  named,  by  leaving  a  copy  thereof 
with  him,  or  at  his  dwelling  with  some  member  of  his  household  there,, 
six  days  at  the  least  (or  where  the  party  resides  fifty  miles  or  more 
from  Sydney,  ten  days  at  the  least)  before  the  return  day  of  the 
summons;  and  he  shall  return  every  such  summons  into  Court, 
according  to  the  exigency  thereof,  with  a  statement  of  the  mode  in 
which  it  has  been  served,  and  an  account  of  all  9ums  received  by  him 
under  the  same. 

354-  On  the  first  or  last  day  of  Term  (as  the  case  may  be), 
every  schedule  then  undisposed  of  shall  be  brought  into  Court  by  the 
Prothonotary,  and  the  names  of  the  parties  against  whom  any  such 
fine  or  forfeiture  is  set,  and  of  which  the  amount  has  not  been  paid, 
shall  be  called,  and  unless  sufficient  cause  be  then  shown  why  the 
unpaid  fines  and  forfeitures  should  not  be  levied,  the  Court  shall 
direct  the  Prothonotary  to  issue  and  deliver  to  the  Sheriff  writs  of 
execution  against  the  parties  in  default  respectively  for  levying  the 
amount  of  the  same. 
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355-  Every  sum  levied  under  any  suoh  writ  by  the  Sheriff,  or  RULES 
his  officers,  shall  be  paid  over  by  him  to  the  Colonial  Treasurer,  and  be  855-864. 
accounted  for  in  the  manner  appointed  by  law.  ^^^     ^  ^ 

rams  levied. 

Penal  and  "  Qui  Tarn  "  Actions.  ilST'^'  *"*' 

356-  Leave  to  compound  a  penal  action  shall  not  be  given  in  Leareto 
cases  where  part  of  the  penalty  goes  to  the  Crown,  unless  notice  has  mu^"  '^ 
been  given  to  the  proper  officer,  but  in  other  cases  it  may.  r.'Ti^^*'' 

357>  The  rule  for  compounding  any  qui  tarn  action  shall  porm  of  rale, 
express  therein  that  the  defendant  thereby  undertakes  to  pay  the  sum  for  '*^-»  ^-  ^*•• 
which  the  Court  has  given  him  leave  to  compound  such  action. 

358*  When  leave  is  given  by  the  Court  to  compound  a  penal  Pftymentof 


oompodtion. 


action,  the  King's  part  of  the  composition  shall  be  paid  into  the  hands  jj 
of  the  Sheriff  for  the  use  of  His  Majesty. 

Ouardian  and  Next  Friend. 

359*  A  special   admission   of  prochein  amy  or  guardian   to  AatboHty 
prosecute  or  defend  for  an  infant  shall  not  be  deemed  an  authority  to  J^JuSJiJ** 
prosecute  or  defend  in  any  but  the  particular  action  or  actions  specified,  actkm. 
See  as  to  next  friend  &nd  guardian,  p.  28  (ante.) 

Paupers. 

360*  No  person  shall  be  permitted  to  sue  in  /ormd  pauperis,  gnj^  *»/»*'"»<< 
unless  the  case  laid  before  Counsel  for  his  opinion,  and  his  opinion  ^SSt^iti. 
thereon,  with  an  affidavit  of  the  party  or  his  Solicitor  that  the  said  case 
contains  a  full  and  true  statement  of  all  the  material  facts  to  the  best 
of  his  knowledge  and  belief,  are  produced  before  the  Court  or  Judge  to 
whom  application  is  made,  and  no  fees  shall  be  payable  by  a  pauper  to 
his  Counsel  or  Solicitor,  or  at  the  offices  of  the  Prothonotary  or 
Associates,  or  at  the  Judge's  Chambers,  or  elsewhere,  by  reason  of  a 
verdict  being  found  for  such  pauper  exceeding  five  pounds. 

361-  A  person  admitted  to  sue  in  /ormd  pauperis  shall  not  in  snitot  in /ormd 
any  case  be  entitled  to  costs  from  the  opposite  party,  unless  by  order  P^^^fT?*"^ 

-•^,      ^  Tj  rrrj>  j  entitled  to  ooete 

of  the  Court  or  a  Judge.  t.t^  iw3,  a  38. 

See  as  to  costs  allowed  a  person  suing  in  forma  pauperis :  Canon  v.  Pick»rsgUl, 
14  Q.B.D.  859;  Johnson  v.  I.indsay,  (1892)  A.C.  110. 

362*  Where  a  pauper  omits  to  proceed  to  trial  pursuant  to  oosts  on 
notice,  he  may  be  called  upon  by  a  rule  to  show  cause  why  he  should  ^^'^^^^y^i 
not  pay  costs,  though  he  has  not  been  dispaupered,  and  why  all  further  h.t.,  isfti, 
proceedings  should  not  be  stayed  until  such  costs  are  paid.  b.i». 

Petitions. 

363*  Every  petition  shall  be  dated,  and  signed  by  the  Petitioner  Date  and 
or  his  Counsel  or  Solicitor.  ffKroMBS* 

B.6. 

Writs  Generally. 

364.  The   Sheriflf  shall   in   all   cases  carry   every   writ  iriU>^^%^^^' 
execution,  according  to  the  nature  thereof,  with  the  least  practicable 
delay,    notwithstanding    that  the    same   may    not    be    immediately 
returnable. 
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BULBS 
86&-878. 

Dtspoodof 

numeyt. 

1  Marota,  18M, 

B.6. 


365-  Where  the  Sheriff  has  received  any  moneys  under  any 
writ,  he  shall,  after  deducting  all  lawful  charges,  pay  the  balance  to 
the  Solicitor  of  the  Creditor,  or,  with  the  consent  of  such  Solicitor,  to 
the  person  entitled  thereto  or  his  Solicitor,  as  soon  as  practicable 

(a)  after  the  expiration  of  seven  days  from  the  receipt  of  such 
moneys,  where  they  are  the  proceeds  of  a  sale  under  any  writ ; 
or 
(6)  after  the  receipt  thereof  in  other  cases  : 
Provided  that  he  shall  not  have  received  any  notice  to  retain  the  same 
from  some  person  claiming  to  be  interested  therein. 

See  the  Bankruptcy  Act,  1898,  s.  54. 

Nottoe  to  rtttnrn  366-  Iq  &11  cases  where  the  Sheriff  is  served  with  notice  to 

^t  or  bring  in  pg^mi^  ^^y  ^^if^  or  to  bring  in  the  body  of  any  defendant,  he  shall 
•  iCMoh,  18M,     return  such  writ,  or  bring  in  such  defendant,  within  four  days  after 
receipt  of  such  notice. 

Bole  expiring  in  367-  When  a  rule  to  return  a  writ  expires  in  Vacation,  the 

St  ^iws  Sheriff  shall  file  the  writ  at  the  expiration  of  the  rule,  or  as  soon  after 

b!  131.  *  as  the  office  is  open,  and  the  officer  with  whom  it  is  fi]ed  shall  endorse 
the  day  and  hour  when  it  was  filed. 

Issue  of  roles  in  368-  No  Judge's  order  shall  issue  for  the  return  of  any  writ 

^Sm  b!'im.  o**  ^  bring  in  the  body  of  a  defendant,  but  a  side-bar  rule  shall  issue 
for  that  purpose  in  Vacation  as  in  Term,  which  shall  be  of  the  same 
force  and  effect  as  side-bar  rules  made  for  that  purpose  in  Term. 


Attacbment  for 
disobedience. 
Ibid.,  B.  183. 


Sherift  going 
oat  of  office. 
Ibid,,  B.  134. 


Sxpensesof 
ezeontion,  and 
Iffooeeds  of  sale 
e  Har.,  1666, 
B.1S. 


Service  at  a 
distance. 
Ibid.,  B.  16. 


E  xeontion  of 
process  at  a 
distance. 
Ibid,,  B.  18. 


369-  If  a  rule  issues  in  Vacation  for  the  return  of  any  writ  of 
copious  J  ca.  sa.j  fi.  fa.y  elegit,  habere  facias  possessionem,  venditioni 
exponas,  or  other  writ  of  execution,  and  such  rule  has  been  duly  served, 
but  obedience  has  not  been  paid  thereto,  an  attachment  shall  issue  for 
disobedience  of  such  rule,  whether  the  thing  required  by  such  rule  has 
or  has  not  been  done  in  the  meantime. 

370*  Where  any  Sheriff,  before  going  out  of  office,  arrests  any 
defendant,  and  takes  a  bail-bond  and  makes  return  of  cepi  corpus,  he 
may  within  the  time  allowed  by  law  be  called  upon  to  bring  in  the 
body  by  a  rule  for  that  purpose,  notwithstanding  he  may  be  out  of  office 
before  such  rule  is  granted. 

371*  All  expenses  attending  the  execution  of  process  by  the 
Sheriff  may  be  taxed  and  assessed  by  the  Prothonotary,  if  a  Judge,  on 
summons  to  show  cause,  thinks  fit  so  to  order ;  and  an  order  may  in 
like  manner  be  obtained  by  any  party  interested  for  the  rendering  of 
an  account  bj  ^^^  Sheriff  of  such  expenses  and  of  the  proceeds  of  any 
sale  or  sales  by  him. 

See  Gardiner  v.  Orr,  (1894)  15  N.S.W.R.116;  10  W.N.  193. 

372*  No  Sheriff's  officer  shall  be  compellable  to  go  more  than 
forty  miles  from  his  own  residence  for  the  service  of  any  process,  nor 
shall  more  than  one  hundred  miles  of  mileage  be  allowed  in  any  case 
without  the  order  of  a  Judge. 

373-  No  greater  expense  shall  be  chargeable  against  any  party 
respecting  whom  or  whose  property  the  execution  of  process  is  made 
for  the  extra  cost  of  executing  the  same  at  a  distance  from  Sydney  than 
the  cost  of  transmitting  the  same  by  the  least  expensive  mode  to  and 
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from  the  place  of  residence  of  the  nearest  Sheriff's  officer,  ai)d  mileage     RULES 
according  to  the  mode  of  execution  and  distance  of  the  place  where  the    878-880. 
same  is  made  from  the  place  of  residence  of  such  officer ;  and  no  mileage 
shall  be  allowed  to  any  such  oificer  unless  he  states  in  his  return  to  the 
Sheriff  the  number  of  miles  the  party  lives  from  his  residence. 

374.  The  Sheriff  shall   not  be   required  te    act    upon    any  2S^d^ 
conditional  order  for  suspending  the  execution  of  any  process,  but  only  ex^ontioii. 
upon  an  absolute  order  in  writing  to  that  effect,  which  order  may  beat  r. so.'* 
4Uiy  time  withdrawn  by  the  same  party  lodging  with  the  Sheriff  written 
instructions  to  execute  the  said  process. 

Papers  Generally. 

375*  All  notices  required  by  any  Rule,  or  by  the  practice  of  ^^  to  be  in 

the  Court,  shall  be  in  writius:.  h  t^  lus, 

R.iei. 

376>  All  pleadings  and  matters  in  writing  between  parties  filed  pieadinga,  Ac, 
or  delivered  by  any  Solicitor  in  any  cause  or  proceeding  shall  be  written  J^J^JSil* 
in  a  clear  and  distinctly  legible  hand,  on  foolscap  paper,  having  a  i  ^^m.,  i856. 
quarter  margin  ;  and  no  pleading  or  paper  shall  be  filed  or  received  by 
any  officer  of  the  Court  unless  so  written.     Provided  that  Judgment 
Rolls  shall  be  on  parchment. 

377-  ^11  pleadings,  special  cases,  and  affidavits,  filed  by  any  The  same. 
Solicitor,  or  intended  by  him  to  be  used  in  any  cause  or  proceeding, 
shall  be  written  on  one  side  of  the  paper  only  and  folded  lengthwise. 

378*  All  papers  and  documents  filed  and  intended  to  be  used  T'f^^^i 
in  Chambers  shall  be  legibly  indorsed  "  In  Chambers."  chamber*.'* 

Where  affidavits  were  not  endorsed  in  accordance  with  this  Rule,  leave  was  ** 

given  to  amend  but  •  not  to  be  a  precedent  "  :  Service  y.  FLatau,  (1900)  16  W.N.  248  ; 
and  *  no  amendment  will  in  future  be  allowed  *  :  Ex  parte  Lysaght,  (1001)  18  W.N. 

See  R.  388  and  notes,  post. 

379*  Every  memorandum  or  notice  required  by  any  rule  of  the  "Sabjoining** 
Court  in  any  jurisdiction  to  be  subjoined  to  any  form  may  be  indorsed  J  mm^iSm,    ' 
thereon,  and  where  required  to  be  indorsed  the  same  may  be  subjoined.  R.  7. 

380>  AH  documents  of  which  printed  copies  are  by  any  rule  Fonn  of  printed 
required  to  be  filed  shall  be  printed  upon  cream-wove  white  foolscap  2\UMj!im, 
folio  paper  in  pica  type,  leaded,  with  an  inner  margin  an  inch  wide,  and  f^  Jv    ^^^ 
an  outer  margin  two  inches  and  a  half  wide.  r.  s. 

AflSdavits  in  all  Jurisdiotioiis. 

The  following  note  of  English  cases  and  practice  taken  from  Day's  Common 
Law  Procedure  Act.  mav  be  found  useful ;  references  to  cases  in  the  N,S.W.  Courts 
have  been  added. 

Their  Title. 
An  affidavit  should  be  entitled  in  the  Court  in  which  the  action  is  brought : 
MoUing  V.  Poland,  3  M.  &  S.  167.  Sec  Jones  v.  Jones,  (1898)  19  N.S.W.R.  43 ; 
14  W.N.  207.  But  this  may  be  amended  :  Ex  parte  Pollard,  (1863)  2  S.C.R.  192. 
As  to  affidavits  for  an  order  for  ca.  re.  see  R.  246  (ante).  The  affidavit  should 
also  be  entitled  in  the  cause  :  Ball  v.  Stanley,  6  M.  &  W.  396  ;  in  which  case  it 
ought  to  state  the  Christian  names  and  surnames  of  all  the  parties  to  the  action, 
otl^wise  it  cannot  be  used  :  Anderson  v.  Baker,  3  Dowl.  107  ;  Cohen  v.  Williams, 
S  DowL  418.  Thus  an  affidavit  entitled  A.  v.  B.  and  others,  would  be  bad  :  Doe  d. 
Fryme  v.  Roe,  8  Dowl.  340.  The  Christian  name  and  surname  should  be  stated  at 
length  :  Masters  v.  Carter,  4  Dowl.  577.  In  actions  upon  bills  of  exchange,  promis- 
sory notes,  or  other  written  instruments,  any  of  the  piulies  to  which  are  designated 
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RULS  by  the  initial  letter  or  letters,  or  some  contraction,  of  the  Christian  or  first  name  or 
230.  names,  it  is  sufficient  to  designate  such  person  in  an  affidavit  by  the  same  initial  letter 
or  letters,  or  contraction,  of  the  Christian  or  first  name  or  names,  instead  of  stating 
the  Christian  or  first  name  or  names,  in  full :  3  &  4  Will.  4,  c.  42,  s.  12 ;  see  C.L.P.  Act, 
s.  65  (ante) ;  the  affidavit  should  show  such  initials  to  have  been  so  used :  Holbert 
V.  WilliamSf  8  Dowl.  139.  Where  the  defendant  is  described  by  initials,  by  a  xvrona 
name,  or  without  a  Christian  name,  it  should  appear  that  due  diligence  has  bee^ 
used  to  obtain  knowledge  of  the  proper  name ;  but  as  a  general  rule  it  is  sufficient 
if  the  identity  of  the  parties  clearly  appears :  Baldwin  v.  Bannerman,  12  C.B.  152* 
It  should  also  clearly  appear  which  parties  are  plaintiff's  and  which  defendants  : 
Harris  v  Griffith,  4  Dowl.  289.  Entitling  a  cause  as  *  CD.  ats.  A.B.'  instead  of 
A.B.  V.  CD.  has  been  held  bad :  Richards  v.  Isaac,  2  Dowl.  710.  If  defective  in 
either  of  these  respects,  the  affidavit  may  be  rejected. 

If  the  plaintiff  sue,  or  the  defendant  is  sued,  in  a  representative  capacity,  aa 
executor,  administrator,  or  assignee,  his  representative  character  must  be  stated : 
Wright  V.  Hunt,  1  Dowl.  467  ;  and  the  party  of  whom  the  plaintiff  or  defendant  is 
executor,  administrator  or  trustee  in  bankruptcy  must  be  stated ;  "  assignee,  &c.,* 
for  instance,  having  been  held  insufficient :  Uasley  v.  Smith,  4  Dowl.  477. 

By  whom  to  be  made. 

The  true  abode  and  the  addition  of  the  deponent,  or  of  all  the  deponents,  if  several, 
should  be  stoted  in  the  affidavit :  Cobbett  v.  Oldfield,  16  M.  &  W.  469 ;  R.G..  H.T. 
1853,  r.  138.  See  R.  381  (infra).  It  is,  however,  sufficient  in  affidavits  sworn  by 
a  party  to  the  cause  to  describe  the  deponent  as  '  the  above-named  plaintiff  (or  defen- 
dant),' without  inserting  the  place  of  abode,  or  any  other  addition  :  Shire  v.  Walker, 
2  M.  &  G.  917.  The  breach  of  the  rule  is  however  an  irregularity  only,  which  may 
be  waived :  Ex  parte  King,  L.R.  7  CP.  74. 

It  is  sufficient  if  the  deponent  describe  himself  as  'of  the  city  of  London,  merchant* : 
Vassier  v.  Alderson,  3  M.  &  S.  165  ;  or  as  *  of  Bath,  in  the  countv  of  Somerset,  es- 
quire •  :  Coppin  v.  Potter,  2  DowL  785  ;  and  see  Hewer  v.  Cox,  30  L.J.Q.B.  73  ;  Briggs 
v.  Boss,  L.R.  3  Q.B.  268,  for  decisions  under  the  Bills  of  Sale  Act.  See  also  Thorp 
v.  Browne,  L.R.  2  H.L.  220  ;  which  case  is  explained  in  Jones  v.  Harris,  L.R.  7  Q.B. 
157. 

Where  a  foreigner  who  had  come  to  this  country  merely  for  temporary  pur- 
poses, described  himself  as  of  his  place  of  residence  abroad,  it  was  deemed  sufficient : 
Boutchet  V.  Kittoe,  3  East,  154. 

It  is  sufficient  if  the  clerk  to  an  attorney  state  the  place  of  business  of  such  attorney 
as  his  residence  :  Strike  v.  Blanchard,  5  Dowl.  216  ;  Attenborough  v.  Thompson,  2 
H.  &  N.  559.  Where  a  deponent  described  himself  as  *  S.,  clerk  to  E.J.,  esq.,  bar- 
rister-at  law,  and  assessor  of  the  Court  of  Passage  of  the  Borough  of  L.,"  the  affidavit 
was  rejected  :  Winch  v.  Williams,  12  C.B.  416. 

A  clerk  may  describe  himself  as  of  the  office  where  he  does  business  during  the 
day,  although  he  sleep  elsewhere  :  Haslop  v.  Thome,  1  M.  &  S.  103. 

A  person  lately  discharged  from  prison,  but  who  slept  there,  was  held  sufficiently 
described  as  late  of  that  prison  :  Sedley  v.  White,  11  East,  528.  The  residence  stated 
must  be  the  true  one  ;  therefore  a  deponent  cannot  describe  himself  as  late  of  a  place 
where  he  has  ceased  to  reside,  when  he  actually  resides  elsewhere  at  the  time  :  ibid. 
529,  per  Lord  Ellenborough,  C.J. 

An  affidavit  must  state  the  rank  or  degree  in  life,  profession  or  trade  of  the  de- 
ponent, unless  he  b  a  party  in  the  cause.  This  addition  ought  to  be  stated  with  suffi- 
cient certainty.  "  Merchant  *  :  Vassier  v.  Alderson,  supra  ;  "  manufacturer,"  **  late 
clerk  to,"  &c.,  *  managing  clerk  to,"  &c.  :  Simpson  v.  Drummond,  2  Dowl.  473  ;  *  agent 
of  the  plaintiff  *  :  Luxford  v.  Groombridge,  2  Dowl.  N.S.  332  ;  have  been  held  to  be 
sufficient  additions  ;  but  see  Winch  v.  Williams,  supra.  An  affidavit  by  *  R.J., 
late  of  the  city  of  W.,  victualler,  but  now  of,'  &c.,  without  further  addition,  has  been 
held  sufficient :  Angel  v.  IhUr,  5  M.  &  W.  163.  But  *  assessor  *  is  not  sufficient : 
Nathan  v.  Cohen,  3  Dowl.  370.  And  the  descriptions  "  acting  as  managing  clerk," 
&c.  :  Graves  v.  Browning,  6  Ad.  &  E.  805  ;  or  *  articled  clerk  '  :  R.  v.  Reeve,  4  Q.B. 
211  ;  are  insufficient  if  it  be  not  stated  to  whom  or  in  what  profession.  Under  the 
Bills  of  Sale  Act,  it  has  been  held  that  the  lessee  and  manager  of  a  theatre  should 
not  be  described  as  an  "  esquire  '  :  Ex  parte  Hooman,  L.R.  10  Eq.  63  ;  nor  an  attorney'* 
clerk  as  a  •  gentleman  *  :  Tuton  v.  Sanover,  3  H.  &  N.  280  ;  27  L.J.  Ex.  293  ;  BeaUs 
V.  Tennant,  29  L.J.Q.B.  188  ;  Brodrick  v.  Scale,  L.R.  6  CP.  98  ;  and  as  to  the  pro- 
priety of  the  addition  "  gentleman  '  to  other  persons  than  attorneys,  see  Chit.  Stat.,. 
3rd  ed.  vol.  i.,  p.  417,  notes,  and  vol.  iv.,  p.  1066  ;  see  also  Briggs  v.  Boss,  L.R.  3  Q.B. 
268. 


Digitized  by 


Google 


Affidavits.  4Xi 

It  is  not  neceisary  togive  any  addition  to  any  party  mentioned  in  the  affidavit,       KQLB 
except  to  the  deponent :  Wallis  v.  Foyce,  1  D.  &  R.  150.  ggQ 

The  Contents. 

Affidavits  must  be  divided  into  paragraphs^  and  each  paragraph  must  be  num 
bered  consecutively,  and  must  be  confined  as  near  as  may  be  to  a  distinct  portion 
of  the  subject :  R.G.,  M.V.  1854,  r.  2.    See  R.  382  (infra). 

The  statements  made  in  an  affidavit  should  be  such  that  perjury  may  be  assigned 
on  them  if  they  are  false ;  they  should,  therefore,  be  distinctly  expressed.  Everytiiing 
that  is  material  should  be  stated,  as  the  defendant  may  have  no  opportunity  to  deny 
the  truth  of  the  statement,  and  nothing  should  be  left  to  intendment :  Frick  v.  Poole, 
9  B.  &  C.  543  ;  but  at  the  same  time  no  irrelevant  matter  should  be  introduced.  State- 
ments as  to  the  existence  of  a  cause  of  action  must  be  direct  and  positive,  and  not 
argumentative  :  Pomp  v.  Ludvigson,  2  Burr.  655.  Swearing  to  a  debt,  *  as  deponent 
befieves  "  :  Rios  v.  Belisant,  2  Str.  1209  ;  or,  *  as  appears  by  the  bond  *  :  Heathcote 
v.  GosUn,  2  Str.  1157  ;  or,  *  by  the  agreement  *  Jennings  v.  Martin,  3  Burr.  1447  ; 
or,  •  according  to  the  bill  delivered  to  the  defendant  * ;  Williams  v.  Jackson,  3  T.R. 
575 ;  or  even  swearing  that  defendant  is  indebted  in  a  sum  *  for  which  he  has  not 
accounted  *  :  Champion  v.  Gilbert,  4  Burr.  2126  ;  would  not  be  sufficient.  An  affi- 
davit of  debt  for  goods  sold  and  delivered,  which  went  on  to  state  that  the  creditor 
had  received  no  other  security  save  certain  bills  of  exchange,  overdue  and  unpaid, 
was  by  Lord  Tenterden,  at  clmmbers,  held  insufficient,  as  it  did  not  allege  that  the 
creditor  was  the  holder.  An  affidavit,  however,  that  the  defendant  is  mdebted  in 
such  a  sum  "  as  the  plaintiff  computes  it,"  would  be  good  :  Moaltby  v.  Richardson, 

2  Burr.  1032. 

When  facts  are  not  within  the  deponent's  knowledge,  he  should  allege  that  he 
has  been  informed  thereof,  and  that  he  verily  believes  them  to  be  true.  Thus,  where 
it  is  from  the  circumstances  clearly  impossible  to  swear  positively  (as  where  the  cause 
of  action  arose  from  non-payment  of  bills  in  India),  it  is  considered  sufficient  to  state 
that  the  bills  were  not  paid  '  to  deponent's  knowledge  and  belief  *  :  Hobson  v.  Camp- 
bell, 1  H.  BL  245  ;  and  see  Roe  v.  Bradshaw,  infra.  See  observations  as  to  swearing 
•  on  information  and  belief  *  in  Arndt  v.  Porter,  30  L.J.  Ex.  19.  The  source  of  the 
information  must  be  stated  :  Seward  v.  Quigley,  (1901)  18  W.N.  35  (a  case  in  Equity 
where  there  is  an  express  Rule  dealing  with  the  matter.)  An  affidavit  *  to  thic 
best  of  the  beb'ef  *  of  the  deponent,  was  held  sufficient  under  the  Bills  of  Sale  Act : 
Roe  V.  Bradshaw,  L.R.  1  Ex.  106. 

Gerical  errors  are  not  considered  sufficient  ground  for  rejecting  an  affidavit 
when  the  meaning  is  clear.  But  this  will  depend  upon  whether  the  mistake  is  material 
or  not.  In  a  case  where  a  party  sued  by  his  next  friend,  and  the  affidavit  stated  the 
suit  to  be  by  her  next  friend,  the  affidavit  was  upheld.  An  affidavit,  however,  in 
which  the  word  oath  was  omitted  :  Oliver  v.  Price,  3  Dowl  261  ;  and  another  in 
which   the   word   *  said  *   was   substituted    for   *  saith  * :    Howarth  v.  Hubbersty, 

3  Dowl.  455  ;  were   held  insufficient ;  so  an  affidavit  where  the  words  **  make  oath 
and  say  '  were  omitted,  was  rejected  :  Allen  v.  Taylor,  L.R.  10  Eq.  52. 

Before  whom  Affidavits  to  be  lued  in  the  Superior  Courts  may  be  sworn. 

Affidavits  to  be  used  in  the  Superior  Courts  may  be  sworn  before  tiie  court  or 
the  judge  to  whom  the  appliraticn  is  made.  An  affidavit  «iwoin  before  a  )udge  of 
one  of  the  Superior  Courts  maybe  used  in  England  mthe  court  to  wh'ch  such  judge 
belongs,  but  not  *n  any  other  court  unless  entit'ed  in  such  other  court :  R.  G  ,  H.T. 
1853.  r.  144.  They  ma)  also  be  sworn  before  a  commissioner  empowered  to  take 
affidavits  in  the  court  in  which  the  affidavit  is  entitled  :  29  Car.  2,  c  5,  s.  2.  See  as  to 
affidavits  sworn  before  attorneys,  their  agents  and  clerks :  R.G.,  H.T.  1853,  rr. 
142,  143  ;  and  Horsfall  v.  Matthewman,  3  M.  &  S.  154.     See  R.R.  389,390  (post). 

Affidavits,  if  sworn  in  Scotland  or  Ireland,  may  be  sworn  before  a  commissioner 
of  the  court  appointe<1  to  take  affidavits :  3  &  4  Will.  4,  c.  42,  s.  42.  An  affidavit  may 
also  be  sworn  either  Wfore  a  judge  or  magistrate,  or  othrr  person  authorised  by  law 
to  take  affidavits.  If  the  affidavit  be  sworn  before  a  judge,  the  judge's  signature 
to  the  jurat  must  be  verified  by  affidavit  to  be  made  in  this  country  (England) :  Dal- 
mer  v.  Bernard,  7  T.R.  252.  If  sworn  before  a  magistrate  or  other  person,  not  only 
the  signature,  but  also  the  authority  to  administer  an  oath,  must  be  verified  in  like 
manner  or  by  the  certificate  of  a  notary  public  :  Ex  parte  Worsley,  2  H.  Bl.  275  ; 
Omealy  v.  Newell,  8  East,  364,  373.  See  Evidence  Act,  1898  (ante),  and  (Com- 
monwealth) State  Laws  and  Records  Recognition  Act,    (post). 

An  affidavit  made  abroad  mav  be  sworn  before  a  magistrate  there,  but  his  signa- 
ture and  his  authority  to  administer  an  oath  must  be  verified  in  like  maimer  :  Otneaiy 
V.  Netvell,  supra  ;  Ex  parte  Hutchinson,  5  C.B.  499 ;  see  also  Re  Cooper,  18  CB. 
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RULB       N.S.  220 ;  34  L.J.C.P.  145 ;  or  by  the  certificate  of  a  British  consul  acting  in  thb 
ggQ  case  as  a  notary  public  :  6  Geo.  4,  c.  87,  s.  20  ;  i?e  Barber,  4  Dowl.  640. 

A  notarial  certificate  proves  itself  :  Cole  v.  Sherard,  1 1  Exch.  482  ;  as  to  its  effect, 
see  Chesmer  v.  Noyes,  4  Gamp.  129. 

In  Ferguson  v.  Benyon,  16  W.R.  71,  1867,  the  M.R.  in  Ireland  took  judicial 
notice  of  the  signature  of  a  person  certified  under  the  hand  of  the  secretary  of  state 
for  India  to  be  a  person  lawfully  authorised  to  administer  oaths  there. 

Affidavits  and  notarial  acts  may  now  be  made  and  done  abroad  before  and  by 
EngUsh  ambassadors  and  other  diplomatic  agents,  and  before  consuls ;  and  may  be 
received  in  evidence  without  proof  of  the  seal  or  signature  of  such  ambassador  or 
official  person  which  they  may  purport  to  have  affixed  to  them  :  18  &  19  Vic.  c.  42. 
And  see  as  to  affidavits  sworn  before  a  J. P.,  the  Oaths  Act,  1900,  s.  26  (ante). 

The  Jurat. 
See  R.  383  {infra). 

In  the  jurat  must  be  stated  the  date  (but  see  R.  383)  of  swearing  the  affidavit  : 
Blackvuell  v.  Allen,  7  M.  &  W.  146  ;  as  also  the  place  and  county  where  it  is  sworn, 
if  sworn  before  a  commissioner  :  Cass  v.  Cass,  1  D.  &  L.  698.  The  place,  however, 
may  be  stated  by  reference,  if  it  be  meniioned  in  the  body  of  the  affidavit :  Grant  v. 
Fry,  8  Dowl.  234. 

If  the  affidavit  be  sworn  before  a  commissioner,  the  words  *  before  me  "  must 
be  inserted  in  the  jurat,  and  the  omission  of  these  words  cannot  be  waived  :  R.  v. 
Bloxham,  2  D.  &  L.  168.  See  Mock  Sing  v.  Dat,  (1902)  2  S.R.  333  j  19  W.N.  230  ; 
Vctcuum  Oil  Co.  v.  Cole,  20  W.N.  35.  It  should  appear  that  the  person  before  whom 
it  is  sworn  is  a  commissioner  of  the  court  in  which  it  is  entitled  ;  but  it  is  no  objection 
that  the  affidavit  is  entitled  in  the  Queen's  Bench,  and  is  stated  to  be  sworn  before 
a  commissioner  of  the  Exchequer,  unless  it  be  shown  that  that  commissioner  is  not 
a  commissioner  of  the  Queen's  Bench  :  Cheney  v.  Courtnois,  13  C.B.,  N.S.  634 ; 
32   L.J.C.P.    116. 

If  the  affidavit  be  made  by  two  or  more  persons,  their  several  names  must  be 
written  in  the  jurat :  R.G.,  H.T.  1853,  r.  139.     See  R.  383  (infra). 

If  the  affidavit  be  made  by  a  person  who  appears  to  be  illiterate,  the  fact  that 
the  affidavit  was  read  to  the  party  making  it,  and  that  the  deponent  seemed  perfectlv 
to  understand  the  same,  ought  to  be  stated  in  the  jurat :  Haynes  v.  Powell,  3  Dowl. 
599;  R.G.,  H.T.  1853,  r.  141.  See  R.  384  {infra.)  When  the  deponent  makes 
his  mark,  it  should  appear  from  the  jurat  that  the  mark  was  made  by  the  deponent  : 
WUson  V.  Blakey,  9  Dowl.  352. 

If  sworn  abroad,  the  jurat  ought  to  state  the  place  specially  : — so  held  in  Walker 
V.  Christ  ian,  by  Bosanquet,  J.,  after  consultation  with  the  judges  :  Chit.  Pract.,  12th 
ed.,  vol.  ii.,  p.  1621. 

Where  an  affidavit  is  made  by  a  foreigner  in  English,  an  interpreter  must  be 
sworn  to  interpret  it  truly,  and  the  jurat  should  state  that  the  interpreter  was  so 
sworn  and  did  so  interpret :  Bose  v.  Solliers,  4  B.  &  C.  358.  If  the  affidavit  be  in  a 
foreign  language,  there  must  be  another  affidavit  by  an  interpreter  as  to  its  trans- 
lation and  meaning  :  Re  Eady,  6  Dowl.  615. 

A  rule  of  the  Superior  Courts  provides,  that  no  affidavit  shall  be  read  or  made 
use  of  in  the  jurat  of  which  there  shall  be  any  interlineation  or  erasure  :  R.G.,  H.T. 
1853,  r.  140 ,  R.  387,  {post)  A  line  drawn  through  two  words  in  the  jurat,  leaving 
them,  however,  perfectly  legible,  is  an  erasure  within  this  rule,  and  vitiates  the  affi- 
davit :  Williams  v.  Clough,  1  Ad.  &  E.  376.  Striking  out  the  date  mentioned  in  the 
jurat  with  a  pen  and  introducing  the  right  date,  is  an  erasure  within  the  meaning 
of  the  above  rule :  Chambers  v.  Barnard,  9  Dowl.  557. 

An  alteration  in  the  jurat,  or  other  parts  of  an  affidavit  after  it  is  sworn,  nullifies 
it ;  it  cannot  be  used.  But  it  may  be  amended,  s.  259  C.L.P.  Act,  ante.  But  if  the 
jurat  be  struck  out,  it  may  be  re-sworn.  If  an  interlineation  or  alteration  is  made 
in  an  affidavit  previously  to  its  being  sworn,  it  should  be  noticed  by  the  person  before 
whom  it  is  sworn,  by  placing  his  initials  in  the  margin,  for,  if  the  objection  is  taken, 
the  affidavit  cannot  be  read.    See  R.  386  [post.) 

The  same  observations  apply  to  affirmations.  The  jurat  of  an  affirmation  will, 
of  course,  be  "  affirmed,  "  before  me,  &c.  See  the  Oaths  Act,  1900,  s.  12  (ante)  ; 
R.  393,  (post.) 

An  affidavit  of  which  the  jurat  is  defective  cannot  be  used,  and  a  rule  procured 
on  it  will  be  discharged  with  costs  :  Cobbett  v.  Oldfield,  16  M.  &  W.  469.     Mock  Sing 
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V.  Dot,  (1902)  2  S.R.  333 ;  19  W.N.  230.  In  the  note  to  8  C.B.  618,  cases  are  coUected  RULES 
where  this  rule  was  followed  ;  but  see  Brunswick  v.  Slowman,  8  C.B.  618,  per  WUdt,  ft8(V.885 
C.J. 

Signature  of  Deponent. 
An  affidavit  ought  to  be  signed  by  the  deponent ;  if  he  cannot  write  he  ought 
to  make  his  mark  :  Wilson  v.  Blakey,  9  Dowl.  352  ;  Nathan  v.  Cohen,  3  Dowl.  370. 
The  usual  signature  ought  to  be  used,  though  it  do  not  correspond  with  the  name 
given  to  the  deponent  in  the  affidavit :  Hands  v.  Clements,  1  D.  &  L.  379.  An  affi- 
davit without  deponent's  signature,  made  in  Germany,  was  admitted,  it  appearing 
that  such  was  the  practice  in  Germany  :  Re  Eady,  6  Dowl.  616. 

Exhibits. 
Exhibits  referred  to  in  or  attached  to  affidavits  must  be  specified :  Re  Joseph 
Allison,  3  W.R.  62,  Ex.,  M.T.  1864 ;  and  copies  of  such  exhibits,  if  not  filed,  must 
be  given  to  the  other  side,  if  required  :  TebbxUt  v.  Ambler,  7  Dowl.  764. 

Filing.  / 

All  affidavits  must  be  filed  within  the  time  (if  any)  prescribed,  unless  leave  to 
file  them  afterwards  be  obtained:  R.G.,  H.T.  1863,  r.  146;  R  391  (  infra).  A 
party  who  has  taken  office  copies  of  affidavits  cannot  object  to  their  not  having  been 
filed  in  time :  Re  Mackay,  1  D.  &  L.  206. 

Amendmefit. — It  may  be  added  that  the  powers  of  amendment  given  to  the  Court 
and  Judges  by  s.  259,  C.L.P.  Act,  expressly  extend  to*  any  affidavit  jurat  or  title  of 
affidavit,"  so  that  errors  may  be  amended  ;  but  it  is  safer  to  follow  the  Rules  strictly. 

381-  Every  affidavit  made  in  New  South  Wales  to  be  used  in  Form  of 
any  proceeding  in  the  Court  in  any  jurisdiction  shall  commence  in  the  fSourTjiSMv 
following  or  some  equivalent  form : — "  On  the       day  of      in  the  year  »•  i*- 
one  thousand  nine  hundred  and  ,  A.B.,  of  (add  the  place  amd 
degree^  calling^  or  description)^  being  duly  sworn,  makes  oath  and  says 

as  follows  :"    After  which  the  deponent's  statement  shall  be  throughout 
in  the  first  person  ;  and  the  word  "  last "  or  "  instant/'  if  occurring  in 
the  affidavit,  m/iy  be  taken  in  connection  with  the  date  so  givem. 
See  note,  supra,  p.  426. 

382-  Every  such  affidavit  exceeding  three  folios  shall  be  PangnphF. 
divided  into  paragraphs,  each  of  which  shall  be  numbered  for  more  JJJ^*'^**'* 
convenient  reference. 

See  note,  supra,  p.  427. 

383<  The  jurat  of  every  such  affidavit  shall  be  as  follows : —  jant. 
"  Sworn   by  the  deponent "  (or^   where   more  than  one,  by  the  two  r^^i^**'  ^^^" 
deponents,   or  by   the  several  deponents)    "on  the  day  first  above 
mentioned   at  (pla^e)  before    me,    CD.,"    adding    the    words,    "A 
Commissioner  for  Affidavits,"  where  the  affidavit  is  sworn  before  any 
such  Commissioner. 

And  see  R.  387  (infra),  and  note,  supra,  p.  428. 
And  Vacuum  OU  Co.  v.  CoU,  (1903)  20  W.N.  35. 

384*  In  all  cases  where  any  deponent  is  unable  to  write,  the  Deponent  nnabie- 
officer  administering  the  oath  shall  add  to  the  jurat  as  follows : —  %iS^^\Q 
**  The  deponent  {or  A.B.,  one  of  the  deponents)  having  heard  the  contents    * 
read,  and  appearing  to  me  to  understand  the  same." 

See  note,  supra,  p.  429. 

385*  The  Court  or  a  Judge  may  allow  any  affidavit  not  in  irregular 
accordance  with  the  four  last  preceding  Rules  to  be  received  where  ^3*  r*^7 
justice  appears  so  to  require,  on  such  terms  as  to  costs  and  otherwise 
as  to  such  Court  or  Judge  seem  meet. 
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Service  of  Proceedings. 


RULES 
386-894. 

Alteiations  to 
be  noticed  in 

S8  Feb.,  1866, 
B.S6. 

▲Iterations  in 
jnr&t  not 
Allowed. 
H.T..  1853, 
B.140. 

Indorsements. 

1  March,  1856, 

R.I8. 

14  Nov.,  1894. 


386*  No  affidavit  having  any  erasure  or  interlineation  therein 
shall  be  used  in  any  proceeding  without  leave  of  the  Court  or  a  Judge, 
unless  such  erasure  or  interlineation  be  noticed  in  the  margin  opposite 
thereto  by  the  officer  taking  such  affidavit. 

387*  No  affidavit  in  the  jurat  of  which  there  is  any  erasure  or 
interlineation  shall  be  used  in  any  proceeding  in  the  Court. 

But  a  jurat  may  be  amended  :  s.  259,  C.L.P.  Act,  ante. 

388*  Every  affidavit  filed  shall  be  legibly  indorsed  with  the  name 
of  each  depouent,  and  with  the  date  upon  which  it  has  been  sworn. 

Cohen,  J.,  pointed  out  that  parties  filing  affidavits  improperly  endorsed  would 
not  be  allowed  any  costs  in  respect  of  such  affidavits  :  Anon.,  (1896)  12  W.N.  79  ; 
and  in  Myers  v.  Weisener,  (1896)  12  W.N.  153,  said  that  he  would  refuse  to  allow 
such  affidavits  to  be  read.  Subsequently  applications  were  dismissed  on  this 
ground  :— Zo6eZ  v.  Croudace,  (1899)  15  W.N.  288  ;  Howell  v.  Camden  Exploration 
Co.,  Ibid.  289.     See  R.  378  and  notes,  ante. 


Affidavits  sworn 


389-  No  affidavit  of  the  service  of  process  shall  be  deemed 
•oiidtor.  °  '  sufficient  if  sworn  before  the  plaintiflTs  own  Solicitor,  or  the  clerk  of 
1;  mj!^'*         such  Solicitor. 


Where  town 
Soliflitor  agent 
of  coontry 
SoUcitor. 
Ibid.,  R.  148. 


390*  Where  an  agent  in  town  of  a  Solicitor  in  the  country  is 
the  Solicitor  on  the  record,  an  affidavit  sworn  before  the  Solicitor  in 
the  country  shall  not  be  received,  and  an  affidavit  sworn  before  a 
Solicitor's  clerk  shall  not  be  received  in  cases  where  it  would  not  be 
receivable  if  sworn  before  the  Solicitor  himself,  but  this  rule  shall  not 
extend  to  affidavits  to  hold  to  bail. 


Affidavits  filed  391*  Where  a  special  time  is  limited  for  filing  affidavits,  no 

/6W?'r.^|5.       affidavit  filed  after  that  time  shall  be  used  in  Court  or  before  the 
Prothonotary,  unless  by  leave  of  the  Court  or  Judge. 

See  RR.  321-323  {ante.) 

392*  No  rule  which  the  Court  has  granted  upon  any  affidavit 
shall  be  of  any  force  unless  such  affidavit  was  actually  made  before  such 
rule  was  moved  for,  and  was  produced  in  Court  at  the  time  of  making 
the  motion. 

A  rule  drawn  "on  reading  affidavits'  is  understood  to  include  the  annexures 
to  the  affidavits :  Ex  parte  Dodey,  (1866)  5  S.C.R.  343. 

^arm&iioiM  %nd  393-  The  Rules  relating  to  affidavits  shall  equally  apply  to 

1  March,  1866.     affirmations  and  solemn  declarations  so  far  as  such  Rules  are  applicable 
^  *^'  thereto  respectively. 


Affidavit  on 
which  rale 
granted  to  be 
produced  in 
Ooart. 
Ibid.,K  14«. 


Mode  of  service. 
H.Tm  1853, 
R.  165. 

1  March,  1856, 
RR.  83,  >4. 
84  March,  1898, 
R.  15. 


Serrioe  of  Ppoceedings. 

394>  All  process,  pleadings,  notices,  summonses,  orders,  rules, 
and  other  proceedings  may  be  served  on  any  Solicitor  by  being  left  in 
the  daytime  between  the  hours  of  nine  and  five  at  the  lastly  registered 
office  of  such  Solicitor,  or  of  his  Sydney  agent. 

As  to  service  of  writ  of  summons,  see  s.  17.,  C.L.P.  Act  and  notes,  ante. 

Where  a  party  sues  or  defends  by  attorney,  so  long  as  the  attorney's  authority 
continues,  service  must  be  on  him  and  not  on  the  party  :  R.  18  (ante) ;  Chitty's  Arch- 
bold,  164;  see  Keixor  v.  Ponder,  (1886)  2  W.N.  112,  where  notice  of  trial  given  by 
a  plaintiff  in  person,  who  had  sued  by  attorney,  was  held  bad. 
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395*  Where  a  party  sues,  defends,  or  otherwise  acts  in  person,     RULES 
he  shall,  at  the  time  of  taking  his  first  step,  enter  in  a  hook  to  be  kept   896-400. 
for  that  purpose  at  the  Prothonotary's  Office  an  address  within  two  ^^^^^  ^^ 
miles  from  the  General  Post  Office,  at  which  all  pleadings,   notices,  aerrice  where 
summonses,  orders,  rules,  or  other  proceedings  not  requiring  personal  S^^S** 
service  shall  be  left.  P?2P?-  ,«o- 

16  Feb.,  1886, 
And  see  R.  19  (ante).  ^  March,  1898, 

396>  If  the  office  of  any  Solicitor  or  of  his  Sydney  agent  has  serrice  by 
not  been  duly  registered,  or  if  a  party  suing,  defending,  or  otherwise  prooeedicgg. 
acting  in  person  has  not  entered  his  address  as  by  the  l«wt  preceding  ll^es!^^' 
rule  prescribed,  or  if  the  address  so  entered  is  more  than  two  miles  u  Feb.,  1886 
from  the  General  Post  Office,  then  the  posting  in  the  Prothonotary's 
Office  of  any    pleading,    notice,    summons,    order,    rule,    or     other 
proceeding  for  such  Solicitor  or  such  party  shall  be  deemed  a  sufficient 
service. 

As  to  registration  of  the  solicitor's  place  of  business,  see  R.  15  (ante) ;  and  see 
Black  V.  Chinnery,  (1894)  11  W.N.  54. 

Where  a  defendant  had  not  appeared,  a  chamber  summons  was  held  properly 
served  on  him  by  leaving  a  copy  of  the  summons  on  the  table  in  his  office  in  Sydney, 
and  showing  it  to  his  clerk :  Dembicki  v.  Tucker,  (1884)  1  W.N.  72. 

397*  When  a  defendant  has  not  entered  an  appearance,  no  when  defendant 
further  documents  need  be  served  upon  him,  except  for  the  purpose  of  JjJ^^. 
attachment,  unless  a  Judge  otherwise  orders. 

Original  need 

398*  It  shall  not  be  necessary  to  the  regular  service  of  a  rule  not  be  shown 
or  order  that  the  original  rule  or  order  should  be  shown,  unless  sight  h!t?185?*"** 
thereof  be  demanded,  except  in  cases  of  attachment.  ^"  i^^. 

But  in  cases  of  attachment  the  defect  of  service  may  be  waived  as  by  appearing 
and  asking  for  an  adjournment  and  filing  affidavits :  Baird  v.  Ah  Hung,  (1898) 
15  W.N.  126 ;  R.  v.  Solomon,  (1868)  8  S.CJl.  30. 

Compatation  of  Time. 

399-  Whenever  in  any  Rule  the  words  "clear  days"  are  used,  where  dear 
or  a  certain  number  of  days  is  specified  with  the  words  "  at  the  least  "  ?*MarSSI^*i8M* 
added,    the  days   shall   be   reckoned   exclusively  ^  of.  Sunday  and   of  R-  »• 
Christmas  Day  or  Good  Friday,  when  intervening,  and  exclusively  both 

of  the  day  of  notice  (or  demand  or  summons,  as  the  case  may  be)  and 
of  the  day  on  which  the  thing  or  matter  is  to  be  done  or  to  come  on  to 
be  heard  (or  moved,  as  the  case  may  be),  but  not  exclusively  of  any 
other  days  or  day. 

Clear  days. — On  the  1st  March,  the  last  day  for  pleading,  the  defendant  got 
an  order  for  two  clear  days'  further  time  to  plead ;  held  that  this  order  gave  him  till 
the  4th  March  to  file  his  plea  and  judgment  could  not  be  signed  till  the  5th  :  Johns 
V.  Sydney  Leather  Co.,  (1892)  8  W.N.  100. 

400-  In  all  other  cases  a  specified   number  of  days  shall  be  where  dear  days 
reckoned  inclusively  oL the  day  of  notice,  demand,  or  summons,  and  JJ^^J^^j^' 
exclusively  only  of  the  day  of  performance,  hearing,  or  motion. 

In  all  other  caBe8.~By  s.  4  of  the  C.L.P.  Act  a  writ  of  summons  is  to  be  in 
the  form  in  the  2nd  Schedule  which  commands  appearance  within  a  certain  number 
of  days  (specified  by  R.  33  (ante) )  *  inclusive  of  the  day  of  service."  Where  writ 
was  served  on  the  8th  June  and  judgment  signed  on  the  16th,  defendant  having  . 
eight  days  to  appear,  it  was  held  that  the  15th  was  his  last  day  for  appearance,  the 
Rule  not  applying  to  a  writ  of  summons  :  Lazarus  v.  Stutchbury,  (1886)  7  N.S.W.R. 
328 ;  3  W.N.  23,  on  appeal  from  2  W.N.  114. 
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RULES  Where  time  had  begun  to  run  and  vacation  intervened  and  time  ceased  to  run  in 

400-408     vacation,  time  began  to  run  again  on  the  Sunday  when  vacation  ended  on  a  Saturday^ 
although  term  did  not  begin  tiU  the  Monday :  Stitt  v.  Neill,  (1887)  4  W.N.  67. 


and 


6  July,  1896. 


Time  expiring 
on  Sonday  or 
olote  day. 


Uoaathorieed 
searches  not 
allowed. 
83  June,  1884. 


Ooart  fees. 

S2  Angnst,  1898. 


401-  Christmas  Day  and  the  three  following  days,  and  the  dayfv 
between  Thursday  next  before  and  the  Wednesday  next  after  Easter 
day,  shall  not  be  reckoned  or  included  in  any  rules,  notices,  or  other 
proceedings,  except  notices  of  trial. 

Chrittmas  and  Easter.— There  weie  no  Rules  of  this  Court  dealing  with  Christ > 
mas  and  Easter  until  the  Rule  oi  6th  July  1806  (le-enacted  here)  and  the  question 
was  discussed  in  several  cases  whetlier  the  English  Rule  applied :  Smith  v-  Booker^ 
(1896)  12  W.N.  no ;  Cox  v  Bath,  (No.  1)  (1893)  9  W.N.  160 ;  Cox  v.  Bath,  (No.  2V 
(1893)  9  W.N.  170. 

402-  When  the  time  for  doing  any  act  or  taking  any  proceedings 
expires  on  a  Sunday,  or  other  day  on  which  the  offices  of  the  Court  are 
closed,  and  by  reason  thereof  such  act  or  proceeding  cannot  be  done  or 
taken  on  that  day,  such  act  or  proceeding  shall,  so  far  aa  regards  the- 
tirae  of  doing  or  taking  the  same,  be  held  to  be  duly  done  or  taken  if 
done  or  taken  on  the  day  on  which  the  offices  are  next  open. 

Sunday  or  holiday. — This  Rule  which  is  new^  is  in  accordance  with  what 
seems  to  have  been  the  English  practice  and  with  Gillespie  v.  Walker,  (1890)  6- 
W.N.  142. 

Search. 

403*  No  person,  without  the  express  leave  of  a  Judge,  shall  be- 
allowed  to  search  in  the  offices  in  any  jurisdiction  of  the  Court  for  the 
papers  in  any  suit,  cause,  or  proceeding,  unless  such  person  is  a  party  to- 
such  suit,  cause,  or  proceeding,  or  is  acting  for  such  party  as  his- 
Solicitor. 

Fees. 

404*  The  fees  to  be  demanded  and  paid  in  the  Court  in  ita 
Common  Law  Jurisdiction  shall  be  those  set  out  in  the  Second  Schedule 
hereto :  Provided  always  that  any  fee  in  the  said  Schedule  may  be- 
remitted  on  the  order  in  writing  of  the  Prothonotary  or  Chief  Clerk  in 
any  case  where  it  is  made  to  appear  that  the  party  is  unable  from  poverty^ 
to  pay  the  same. 


Gommisiioners 
for  affldariU. 
Ibid, 


405*  The  fees  to  be  demanded  by  and  paid  to  Commissioners- 
for  Affidavits  shall  be  those  set  out  in  the  Third  Schedule  hereto. 


AsvMsiateto 
deliver  aoooont 
of  Court  fees. 
18  Maroh,  189S. 


Fees  to  be  paid 
within  one  week. 
Ihid. 


Soale'i  of  costs. 
1  Sept.,  1898« 
R.I. 


406*  Upon  the  trial  of  every  cause,  the  Associate  shall  make 
out,  and  immediately  after  the  conclusion  of  the  cause  shall  deliver  to- 
the  Solicitor  for  each  party,  or  if  either  party  be  not  represented  by  a^ 
Solicitor,  to  such  party,  an  account  of  the  Court  fees  payable  by  such 
party. 

407-  The  Solicitor  or  party  so  receiving  such  account  shall, 
within  one  week  of  the  receipt  thereof,  pay  to  the  Prothonotary  the^ 
amount  of  the  said  fees.  And  if  default  be  made  in  payment  of  th& 
said  fees  within  the  time  specified  as  aforesaid,  the  Prothonotary  shall 
report  to  the  Court  the  name  of  the  Solicitor  or  party  so  making 
default. 

Costs  Generally  and  Taxation. 

408*  The  three  several  scales  of  costs  in  actions  at  law  men- 
tioned in  the  Fourth  Schedule  hereto  are  hereby  fixed  and  established. 
See  C.L.P.  Act,  s.  266  (ante). 
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409-  The  lowest  scale  shall  extend    to  all  cases  where  the     RULES 
amount  sued  for  or  the  value  of  the  matter  sought  to  be  recovered  does   409-416. 
not  exceed  £50 ;  the  second  scale  to  all  cases  where  the  amount  sued  .... 
for  or  the  value  of  the  matter  sought  lo  be  recovered  exceeds  J650,  but  BoSie«r 
does  not  exceed  JSIOO ;  and  the  highest  scale  to  all  other  cases.  lii^^  ^**^' 

See  Costs,  p.  151  {ante). 

410-  Every  party  liable  to  pay  costs  (whether  then  for  taxation  Delivery  of  bin. 
or  not)  shall  be  entitled  to  have  on  demand  from  the  adverse  party  a  ^*J*^*  '^*** 
copy  of  his  bill. 

See  Costs,  p.  151  [ante). 

An  action  was  settled  on  the  terms  that  defendants  should. pay  untaxed  a  lump 
sum  to  satisfy  the  plaintiffs'  costs  as  between  attorney  and  client.  Defendants  paid 
the  plaintiffs  the  stipulated  amount  and  acreed  with  them,  the  plaintiffs'  attf>rnc)rs 
not  being  parties  to  the  a^eement,  that  the  plaintifis'  attornf^ys  should  supply  tlie 
defendants  with  a  bill  of  costs  tor  taxation ;  this  the  plaintiffs'  attorneys  refused  to 
do,  e.nd  on  application  by  the  defendants  to  compel  them  to  supply  a  bill,  the  Court 
held  that  they  could  not  be  compelled  to  do  so  :  In  re  Rolin  6*  Gilder's  Costs,  (1896) 
17  N.S.W.R.  204;  13  W.N.  65. 

411*  Where  either  party  in  any  defended  cause  or  matter  desires  Notioe  of 
to  have  his  costs  taxed,  he  shall  serve  the  adverse  party,  at  least  twenty-  JJJ}'*®"* 
four  hours  before  the  taxation,   with   notice  of   the  day   and   hour  h.t.'.  isss, 
appointed  in  that  behalf  by  the  taxing  officer  ;  together  with  a  copy  of  ^  ^^' 
the  bill  of  costs,  and  affidavit  of  increase,  if  any. 

412*     Where  upon  an  application  to  refer  an  attorney's  bill  for  jodgmenton 
taxation,  under  the  25th  section  of  the  Legal  Practitioners  Act,  1898,  Sp?b.Ti85«, 
the  rule  or  order  has  been  made  ex  parte,  no  rule  or  order  for  judgment  R.  39. " 
ahall  be  made  except  on  notice  of  motion  or  a  rule  or  summons  to  show  B^^f*  ^^**' 
cause. 

413*  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  defendant  has 
where  the  defendant  has  not  entered  an  appearance.  HT^^isMjaiei. 

414*  In  all  cases  of  taxation  of  costs  the  taxing  officer  may  take  Taxing  officer  . 
evidence  either  wholly  or  in  part  vivd  voce,  or  by  affidavit,  as  he  thinks  ^denee! 
fit ;  and  may  issue  subpcenas  for  the  examination  of  witnesses,  and  for  Report  on 
the  production  before  him  of  all  books,  papers,  and  documents,  which  as  Feb,  1887. 
in  his  opinion  may  be  necessary  or  advisable,  and  may  report  specially 
to  the  Court  the  result  of  any  such  taxation,  together  with  such  special 
circumstances  in  reference  thereto  as  he  thinks  proper. 

415-  When  a  bill  has  been  taxed  in  any  action  or  proceeding  Review  of 
at  law,  an  order  for  review  of  the  taxation  may  after  summons  to  show  gTMiyJ^igse, 
cause  be  made  by  any  Judge.  ^  '• 

The  affidavit  in  support  of  the  summons  must  show  the  amount  in  dispute  and 
the  items  of  the  bill  objected  to  :  Ex  parte  Lackerstecn,  (1898)  14  W.N.  221.  * 

A  revi'^w  is  only  granted  on  questions  of  principle.  '  The  Court  will  onlv  inter- 
fere when  it  sees  that  the  Prothonotary  has  proceeded  on  some  wrong  principle  "  : 
Armstrong  v.   Commercial  Bank,   (1891)   8   W.N.   39. 

The  Court  cannot  interfere  where  the  taxing  officer  has  exerdsed  his  discretion 
unless  that  discretion  has  been  exercised  upon  a  wrong  principle,  but  it  will  inter 
fere  if  he  has  not  exercised  his  discretion  where  he  ought  to  have  done  so,  but  has 
acted  upon  some  arbitrarv  rule,  *  clipping  and  shaving  the  fees  upon  no  principle  *  : 
CTRourke  v.  Commissioner  for  Railways,  (1893)  10  W.N.  49.  And  see  the  cases 
cited  under  s.  266,  C.L.P.  Act,  ante. 

Under  special  circumstances  the  Prothonotary  was  held  to  have  taxed  as  an 
ail>itrator  and  his  taxation  not  subject  to  review :  Trevor  Jones  v.  Ritchie,  (1896) 
12  W.N.   173. 
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RULES  416<  Whether  the  order  applied  for  be  granted  or  refused,  the 

416-426.   coetfi  of  the  application  shall  be  in  the  Judge's  discretion. 

OotU  of  Where  the  application  for  review  succeeds,  the  practice  is  to  allow  the  successful 

applioattoD.        party  the  costs  of  the  summons :  Howard  v.  Swindle^  (1899)  16  W.N.  63. 

NoM    ioutxio  417-  No^ review  of  taxation  shall  be  granted  in  any  jurisdiction, 

officer.  unless  the  moving  party  within  fourteen  days  after  the  date  of  the 

w  Jane,  1894,     allocatur  serves  upon  the  taxing  officer  a  copy  of  the  rule  nisi^  notice  of 

motion,  or  summons  to  review,  together  with  the  affidavits  in  support 

thereof* 

Where  the  rule  nisi  and  affidavits  had  not  been  served  on  the  Prothonotary 

(the  taxing  officer)  it  was   discharged  with  costs,  although   the   Prothonotary  had 

himself  signed  the  rule  nin :  Ex  parte  Thomson,  (1896)  13  W.N.  16. 

Further  Ume  for  418-  Provided  that  a  Judge  upon  application  made  to  him 

7»<^?R.  8.  before  the  expiration  of  such  fourteen  days  may  in  any  case  allow 
further  time  for  such  service. 

up?D hSringor  419.  The  proper  officer  of  the  Court  present  at  any  hearing  or 

trial  to  be  noted,  trial  before  the  Court  or  a  Judge  shall  make  a  note  of  the  times  at 
4NoT,i8M.       which  such  hearing  or  trial  commences  and  terminates  respectively,  on 

each  day  on  which  the  same  takes  place,  for  communication  to  the 

taxing  officer  if  required. 

Scale  of  oostc  420-  Subject  to  the  preceding  Rules,  the  taxing  officer  shall 

^M»y,  1866,  ^^  ^11  ^.jjg  ^£  ^j^gj^  jj^  actions  and  other  proceedings  according  to  the 
scale  of  fees  and  allowances  now  in  use,  so  far  as  the  same  shall  apply ; 
and  for  all  business  not  comprehended  within  that  scale  the  like  fees 
shall  be  allowed  as  would  have  been  allowed  in  respect  of  business  of 
the  like  kind  in  the  Queen's  Bench  before  the  passing  of  the  Supreme 
Court  of  Judicature  Act,  1873. 

Briefs  of  Coansei.  421*  The  taxing  officer  shall  allow  only  the  copying  of  such 

H.T.  Direotiont,  documents  or  parts  of  documents  to  accompany  briefs  as  he  considers 
necessary  for  the  instruction  of  Counsel  or  for  use  at  the  trial. 
See  cases  cited  s.  266,  C.L.P.  Act,  ante, 

Goonsei't  fees  422*  The  taxing  officer  shall  have  discretion  in  all  cases  to  allow 


for 
Jbii 


r^ie»ding8,&c.  ^g  between  party  and  party  the  fees  of  Counsel  for  drawing  pleadings  or 
other  proceedings,  whether  special  or  otherwise,  and  for  advising. 

Deoiaratfon  423*  When  judgment  is  signed  on  a  cognovit,  or  on  a  Judge's 

nniJroeamry.       Order  authorising   the  plaintiff  to  sign  judgment,  no  declaration  to 
Ibid,  ground  judgment  shall  be  necessary,  or  allowed  on  the  taxation  of  costs. 

Goets  of  several  424-  When  issues  in  law  and  fact  are  raised,  the  costs  of  the 

u;t^868,  B.6S.  several  issues,  both  in  law  and  fact,  will  follow  the  finding  or  judgn-ent. 
If  the  party  entitled  to  the  general  costs  of  the  cause  obtains  a  verdict 
on  any  material  issue,  he  will  also  be  entitled  to  the  general  costs  of 
the  trial ;  otherwise  the  costs  of  the  trial  shall  be  allowed  to  the 
opposite  party. 

See  note  on  Costs,  p.  155  (ante). 

Solicitor's  lien.  425*  No  set-off  of  damages  or  costs  between   parties  shall 

/»»rf.,R.68.  ^  allowed  to  the  prejudice  of  the  Solicitor's  lien  for  costs  in  the 
particular  suit  against  which  the  set-off  is  sought.  Provided,  neverthe- 
less, that  interlocutory  costs  in  the  same  suit  awarded  to  the  adverse 
party  may  be  deducted. 
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But  the  attorney's  lien  b  an  equitable  right  which  he  may  waive  by  his  conduct :      SULBS 
WiUon  V.  SmUh,  (1880)  1  N.SWJl.  310.  426-428. 

The  first  part  of  this  Rule  applies  only  to  the  case  of  costs  in  different  suits : 
Scott  V.  De  Richebowrg,  20  L.J.C.P.  263. 

'The  result  of  my  view  of  the  cases  from  Howell  v.  Harding,  8  East  362,  to 
the  last  case  on  the  subject,  is  that  in  the  case  of  proceedings  in  different  Courts  or 
distinct  actions  in  the  same  G)urt,  a  set-off  will  not  be  allowed  to  the  prejudice  of 
«n  attome3r's  lien,  but  that  it  will  be  so  when  the  proceedings  arise  in  the  same  suit 
or  action  ' :  Adams  v.  Young,  20  N.S.W.R.  307  ;  16  W.N.  58,  per  Stephen,  J. 

The  solicitor's  lien  over  moneys  recovered  in  a  Common  Law  action  may  extend 
to  costs  incurred  in  an  Equity  suit  dealing  with  the  same  matter :  Lynch  v.  Levinge, 
<I8d3)  14  N.S.W.R.  Eq.  168 ;  9  W.N.  125.  But  see  Want  v.  Moss,  (1892)  13  N.S. 
W.R.  Eq.  96 ;  9  W.N.  15. 

See  further  on  the  subject  of  solicitor's  lien  :  Vaughan  v.  Chenhall,  (1898)  19 
N.S.W.R.  123';  14  W.N.  163  ;  Lyons  v.  Castle,  (1893)  14  N.S.W.R.  Eq.  135. 

Interloouiopy  costs. — Defendant  being  entitled  to  interlocutory  costs  under 
a  Judge's  order,  had  that  order  made  a  rule  of  Court,  after  plaintiff  had  recovered 
a.  verdict ;  the  order  making  the  Judge's  order  a  rule  of  Court  was  set  aside  as  the 
defendant  knew  his  costs  under  the  Judge's  order  were  the  subject  of  set-off  :  Brough- 
ton  V.  Vincent,  (1883)  4  N.S.W.R.  59. 

Costs  of  proceedings  before  the  Privy  Council  ordered  by  the  Privy  Council  to 
be  paid  by  one  party  to  another  are  not  the  subject  of  set-off  :  Adams  v.  Young,  (1899, 
20  N.S.W.R.  169 ;  15  W.N.  269 ;  but  the  costs  of  the  proceedings  in  this  Court  leading) 
to  the  decision  just  mentioned  are  the  subject  of  set-off :  Adams  v.  Young,  (1899) 
120  N.S.W.R.  305 ;  16  W.N.  58. 

426*  No  costs  shall  be  allowed  to  the  party  succeeding  in  a  oosts  of 
€aase  in  respect  of  any  interlocutory  motion  or  proceeding,  unless  he  jJ^^edSw?' 
also  succeeded  therein  (either  in  the  application,  if  made  by  himself,  or  S8  Feb^  iSe 
in  his  opposition  thereto,  as  the  case  may  be),  or  unless  the  costs  there- 
of were  awarded  to  him  or  expressly  made  costs  in  the  cause.     But 
nothing  in  this  Rule  shall  be  construed  to  prevent  the  Court  or  Judge 
before  whom  any  motion  or  proceeding  is  had  from  making  such  order 
respecting  costs  as  such  Court  or  Judge  might  have  made  without 
reference  to  this  Bule. 

Where  interlocutory  costs,  as  of  a  commission  to  examine  witnesses,  are  made 
costs  in  the  cause,  if  they  refer  to  issues  on  which  one  party  succeeded,  they  may 
be  taxed  as  his  costs  on  those  issues,,  although  the  other  party  has  the  general  costs 
of  the  cause  :  Dubbo  Refrigerating  Co,  v.  Rutherford,  (1898)  14  W.N.  180 ;  Brace 
V.  Kempson,  (1895)  11  W.N.  147. 

Admission  of  Solicitors. 

427>  In   the  following  Rules,  unless  the  context  or  subject  interpretation, 
matter  otherwise  indicates  or  requires, — 

*'  Articled  clerk "   means  a  person    who  has  been  articled  to  a 

practising  solicitor,  and  includes  a  person  whose  articles  have 

expired. 
"  Board  "  means  the  Board  of  Examiners  appointed  under  these 

Rules. 
"  Graduate "  means  a  graduate  of  the  University  of  Sydney  or 

some  other  University  recognised  by  it. 
"  Secretary  "  means  the  Secretary  to  the  Board. 

Qtuilijication, 
428*  The  following  persons  only  shall  be  eligible  for  admission  Qnauncation. 
as  Solicitors : — 

(a)  Attorneys  or  Solicitors  of  the  Superior  Courts  of  England  or  is  Deo.,  1877, 
Ireland,  and  Writers  to  the  Signet  of  Scotland,  who  have  ^'  ^' 
resided  in  New  South  Wales  for  three  months  preceding  the 
notice  referred  to  in  Rule  477. 
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RULB  (6)  Attorneys,  Solicitors,  or  Proctors  of  the  Supreme  Court  of  any 

428.  State  of  the  Commonwealth  of  Australia,  who  have  resided  in 

18  Dec  1877  ^®^   South   Wales   for  three  months  preceding  the  notice 

R,8.    '       '  referred  to  in  Rule  477,  if  the  Judges  are  satinfied   that  in 

such  State  a  standard  of  qualification  substantially  equal  to 

that  provided  by  these  Rules  has  been  adopted  and  is  acted 

upon,  and  that  corresponding  eligibility  for  the  admisf>ion  of 

Solicitors  of  the  Court  to  the  Courts  of  such  State  has  been 

established. 

31  March,  1887.  (c)    Articled   clerks    who    have   served    the    term  of  five  years' 

clerkship,  or  if  they  were  graduates  at  the  time  of  entering 
into  articles,  the  term  of  three  years'  clerkship,  and  have 
passed  the  examinations  prescribed  by  these  Rul^ 

u  Feb.,  1889,  (d)  Persons  who  have  been  articled  to  an  Attorney  or  Solicitor  of 

^  '•  one  of  the  King's  Superior  Courts  of  Great  Britain  or  Ireland 

or  to  a  Writer  to  the  Signet  of  Scotland,  and  have  served  the 
full  term  of  such  articles,  and  have  passed  the  intermediate 
examinations  in  England,  Ireland,  or  Scotland,  as  the  case 
may  be,  and  also  the  final  examination  prescribed  by  these 
Rules. 

fhid.  (e)  Persons  who  have  been  articled  to  such  Attorney  or  Solicitor 

or  Writer  to  the  Signet,  or  to  a  Solicitor  of  the  Court,  and 
have  served  under  such  articles  or  any  assignment  or  reassign- 
ment thereof  the  full  term  of  such  articles  partly  in  England^ 
Ireland,  or  Scotland,  and  partly  in  New  South  Wales,  and 
have  passed  their  intermediate  examinations  either  in 
England,  Ireland,  Scotland,  or  under  these  Rules,  and  also  the 
final  examination  pre«scribed  by  these  Rules. 

Provided  that  the  time  occupied  in  travelling  between  New 
South  Wales  and    England,   Ireland,  or   Scotland,  shall   be 
made  up  by  service  under  articles  which  may  be  extended 
for  the  requisite  period. 
7  Janci8»8.  ^y)  Persous  who  have  completed  the  term  of  five  years  of  clerk- 

ship in  the  offices  of  the  Supreme  Court  or  the  office  of  the 
Crown  Solicitor,  and  produce  a  certificate  from  the  head  of 
any  iuch  office  that  they  have  for  at  least  two  of  such  five 
years  been  Chief  Clerk,  or  clerk  in  charge  of  any  branch,  of 
any  one  of  such  offices,  and  who  have  passed  the  final 
examination  prescribed  by  these  Rules. 

9  March,  1900.  (g)  Persons  who  have  completed  the  term  of  ten  years  of  clerkship 

^^  ^»  *•  in  the  office  or  offices  of  a  Solicitor  or  Solicitors  practising  in 

New  South  Wales,  and  have  been  for  at  least  five  of  such  ten 
years  managing  clerk  in  such  office  or  offices,  ad  after 
obtaining  the  permission  of  the  Judges  as  hereinafter 
provided,  have  passed  the  intermediate  law  examination  and 
the  final  examination  prescribed  by  these  Rules. 

Act  1898,  No.  (h)  Barristers  of  five    years'    standing  from    the  date  of  their 

^*^^*'  admission  in  New  South  Wales,  whose  names  have  been  on 

their  own  application  removed  from  the  roll  of  barristers  in 

the  Court. 

(a)  See  Charter  of  Justice,  clause  10  (post). 
(6)  See  RR  484  rt  seq.,  post. 

Tasmanian  attorneys  have  been  admitted :  Ex  parte  Davenport,  (1886)  3  W.N. 
24. 
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A  Canadian  attorney  was  not  admitted  though  he  had  been  admitted  in  Tasmania.       RULE 
There  is  no  Rule  providing  for  the  admission  of  Canadian  solicitors  and  this  Rule  ^28 

only  applies  to  solicitors  who  have  served  articles  and  passed  examinations  in  other 
Australian  colonies :  Ex  parte  Brown,  (1888)  4  W.N.  153 ;  see  Ex  parte  Gausden, 
<1888)  4  W.N.  153. 

A  South  Australian  solicitor  was  admitted  even  though  he  had  not  matricu- 
lated, there  being  no  University  there  at  the  time  he  was  articled  :  Ex  parte  Whittdl, 
(1887)  4  W.N.  97 ;  sec  Ex  parte  Stephenson,  (1880)  1  N.S.W.R.  49. 

Queensland  solicitors  are  admitted:  In  re  Farrell,  18  W.N.  116.  A  Queens- 
land solicitor  being  in  contempt  of  the  Supreme  Court  of  Queensland,  was  refused 
admission ;  but  afterwards  admitted,  having  purged  his  contempt :  Ex  parte 
Godfrey*,  (1879)  2  S.C.R.  N.S.  30. 

The  attornev  must  have  ceased  to  practise  in  the  other  State  (R.  484,  Form 
No.  38,  Sch.  I,  post) :  Ex  parte  Morriss,  (1887)  3  W.N.  105  ;  see  Ex  parte  Ednumdsoft , 
il899)  15  W.N.  287. 

(c)  See  RR.  434  et  seq.,  post. 

Articles  may  be  served  ei*hei  with  one  solicitor  or  by  assignment  with  others. 
The  clerk  may  seive  part  of  his  articles,  not  exceeding  one  year,  with  the  Sydnev 
agent  of  his  country  master,  without  assignment :  R.  441  (post). 

A  clerk  was  admitted  though  his  articles  had  been  assigned  in  blank :  Re  Best, 
17  W.N.  194. 

Where  the  master  had  been  struck  off  the  rolls  an  order  was  made  for  the  assign- 
ment of  a  clerk's  articles  generaUy^  the  application  being  made  on  the  last 
dav  of  term;  assignment  to  be  made  within  a  month :  Ex  parte  Robison,  (1891)  7 
WN.  147. 

Wheie  a  clerk  after  serving  three  and  a  half  years  of  his  time  went  into  other 
business,  the  Court  allowed  him  to  enter  into  fresh  articles  for  five  years,  but  counting 
two  and  a  half  as  already  served :  Ex  parte  Yates,  (1892)  8  W.N.  95. 

Where  the  master  died  and  his  executrix  refused  to  take  out  probate,  the  Court 
made  an  order  for  assignment  of  a  clerk's  articles  :  Ex  parte  Bland,  (1877)  Knox  521. 

Where  the  clerk  had  been  absent  as  a  volunteer  on  military  service  for  112  days, 
his  articles  were  extended  by  that  period  :  Ex  parte  Shipway,  (1885)  2  W.N.  23. 

Articles  were  extended  where  the  clerk  had  not  passed  the  intermediate  exam- 
inations during  the  period  of  his  original  articles,  or  Iresh  articles  were  aHowed  to  be 
■entered  into  so  that  he  might  pass  whiJe  articled  :  Ex  parte  Body,  4  W.N.  133  ;  Anon., 
4  W.N.  89 ;  Ex  parte  Deane,  4  W.N.  88,  98  ;  Ex  parte  McGuinn,  5  W.N.  18 ;  Ex 
parte  Proctor,  6  W.N.  32.  So,  where  the  clerk  had  been  ill :  Ex  parte  Saunders, 
4  W.N.  97  ;  Ex  parte  McPhail,  8  N.S.W.R.  166  ;  3  W.N.  138  ;  Ex  parte  Gray,  4  W.N. 
Xm,  Ex  parte  Lang,  A  W.N.  163  ;  Ex  parte  Pigott,  5  W.N.  63;  Re  /fa//,18W.N.  273. 

A  master  having  absconded,  the  clerk  went  on  working  in  his  office  till  he  found 
the  master  did  not  return  ;  the  Court  in  allowing  him  to  enter  into  fresh  articles 
would  not  allow  the  time  served  after  the  master  had  absconded  to  count :  Ex  parttt 
Gillespie,  14  W.N.  6. 

After  articles  have  expired  the  Court  cannot  extend  them ;  the  clerk  may  be 
allowed  to  enter  into  fiesh  articles :  In  re  Everitt,  13  W.N.  204. 

Where  want  of  means  had  forced  the  clerk  to  leave  his  service,  the  Court  allowed 
him  to  enter  into  fresh  articles  to  complete  his  time  of  service :  Ex  parte  Curtis,  7 
W.N.  91. 

Order  by  Judge :  confirming  order. — A  Judge  may  make  these  ordere  as  for  the 
Court,  but  his  order  must  be  confirmed ;  a  Judge  should  only  act  in  cases  of  great 
urgency:  Ex  parte  Selk,  16  W.N.  45. 

Where  a  solicitor  had  been  struck  off  the  rolls  on  his  own  application,  he  may  be 
restored  to  the  rolls :  Ex  parte  Millard,  8  W.N.  56. 

And  even  where  he  has  been  struck  off  for  misconduct,  he  may,  under  certain 
circumstances,  and  after  a  lapse  of  time  be  restored :  see  Re  Moss,  I  S.R.  295 ;  18 
W.N.  191 ;  Re  Meagher,  19  W.N.  224 ;  Ibid.,  17  N.S.W.R.  157 ;  12  W.N.  148 ;  Re 
Rofe,  18  W.N.  174. 

Where  a  clerk  is  ordered  to  enter  into  fresh  articles  the  Court  will  not  order 
that  the  fees  payable  should  be  the  same  as  on  an  assignment :  Ex  parte  Bowden, 
15  W.N.  158. 

Graduates. — A  person  who  has  passed  the  necessary  examinations  for  a  B.A. 
-degree  is  regarded  as  within  the  Rule  though  not  actually  invested  with  the  degree : 
Ex  parte  Fletcher,  5  W.N.  64. 
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RULES  ^^  <^^^^  ^^  assignment  of  articles  from  England  such  articles  might  be  extended 

42ft.43A     ^^r  the  time  taken  on  the  voyage,  even  before  this  Rule  :  Ex  parte  McKenxief  5  W.N- 

Where  an  interval  had  elapsed  between  the  service  in  Ireland  and  here,  during 
which  the  service  had  been  suspended  through  the  clerk's  illness,  fresh  articles  were^ 
directed  to  be  entered  into :  Ex  parte  Sullivan,  4  W.N.  97. 

ig)  Se^  RR.  458  ef  scq.,  post. 

(h)  See  Legal  Practitioners  Act,  1898,  No.  22,  s.  14  {ante),  and  R.  483  {post). 


Board  of  Examiners, 

OonsMtution  of  429-  The  Board  of  Examiners  shall  consist  of  two  Barristers- 

8  Nor.,  1897.       and  four  Solicitors,  to  be  annually  appointed  by  the  Judges,  and  a 

17  June,  1908,        Pmmi/I An  f 

RR.jimd8.       irrewaent. 


Tenare  of  offlce.- 


President 
/bid. 


430-  AH  members  of  the  Board  shall  continue  in  office  until 
their  successors  have  been  appointed. 

431.  The  Professor  of  Law  in  the  University  of  Sydney,  or 
sttdi  other  person  as  the  Judges  may  appoint,  shall  be  the  President  of 
the  Board. 


Quoruin. 
fhid. 

Secretary. 
18  Deo.,  1877, 
R.81. 


Peraons  under 
seTenteen  not 
to  be  articled. 
Ibid.,  B.  4. 


lutrodootiou  to 

Jadge. 

Ibid. 


432*  Three  members  of  the  Board  shall  form  a  quorum. 

433*  The  Chief  Clerk  of  the  Courts  or  such  other  person  as  the 
Judges  may  appoint,  shall  be  Sectetary  to  the  Board,  and  shall  attend 
all  meetings  of  the  Board  and  keep  minutes  of  its  proceedings  and 
conduct  its  correspondence,  and  perform  such  other  duties  as  the 
Board  may  require. 

Articles, 

434'  No  person  under  seventeen  years  of  age  shall  be  articled 
with  a  view  to  his  admission  as  a  solicitor. 

Where  a  clerk  had  been  articled  in  his  seventeenth  year,  the  Court  retused  to 
allow  him  to  go  up  for  final  examination  till  he  had  served  five  years  from  the  age  oi 
seventeen :  Ex  parte  Clinton,  1  S.C.R.  N.S.  07. 

435*  No  person  shall  be  so  articled  until  he  has  been  intro- 
duced by  his  intended  master,  or  the  Sydney  agent  of  such  master,  to  a 
Judge,  and  has  been  approved  of  by  such  Judge. 

Introduction  has  been  allowed  after  the  articles  have  been  entered  mto  nunc 
pro  tunc  :  Ex  parte  Carruthers,  Knox  295 ;  as  in  the  case  of  clerks  articled  to  country 
solicitors  :  Ex  parte  Potts,  3  W.N.  25  ;  Ex  parte  Kennedy,  3  W.N.  105 ;  but  in  future 
such  applications  will  not  be  allowed  :  Ex  parte  Meagher  4  W.N.  97. 

Introduction  to  a  Judge  on  circuit  was  enough  (even  when  the  Rule  said  'Judges' 
Re  Moore,  8  W.N.  134. 

Introduction  by  the  Sydney  agent  was  sufficient  (before  the  Rule  was  in  its 
present  form) :  Ex  parte  Taylor,  3  W.N.  138. 

Where  the  old  Rule  said  "  Judges  "  the  certificate  was  allowed  to  be  altered  to- 
date  as  on  the  day  of  introduction  to  the  first  Judge :  Ex  parte  Doyle,  6  W.N.  132. 

Although  the  clerk's  father  signed  the  articles  before  the  introduction  (he  and 
his  master  signing  after)  he  was  allowed  to  go  up  for  examination  :  Ex  parte  Barnes, 
6  W.N.  94. 


Gertiflcfttes  of  436*  Before  such  introduction,  such  person,  if  he  is   not   a 

lum^ti         graduate,  shall  produce  to  the  Secretary — 

(a)  a  certificate  of  his  having  passed  in  the  University  of  Sydney^ 
or  some  other  University  recognised  by  it,  a  matriculatioD 
examination  in  all  subjects  required  by  the  University  of 
Sydney  for  intending  articled  clerks  ;  or 


ice. 

10  Aug.,  1880. 
31  Mar.,  1887. 
21  Sept,  1894, 
R.  1. 
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{b)  a  certificate  from  the  Registrar  of  the  University  of  Sydney     RULES 
of  his  having  passed    some  equivalent    examination  before    486-448. 
Professors  or  Examiners  appointed  by  the  Senate  thereof  ;  or 

(c)  a  certificate  from  the  said  Registrar  of  his  having  matriculated 

and  attended  the  University  course  of  lectures  for  one  whole 
academic  year ;  or 

(d)  a  certificate  of  his  having  passed,   in  England,  Scotland  or 

Ireland,  the  preliminary  examination  which  articled   clerks 
are  there  required  to  pass  ; 

and  shall  file  a  copy  of  such  certificate. 

Cfradvate.—See  Ex  parte  Fletcher,  6  W.N.  64.  cited  R.  428  {anU). 

437>  At  the  time  of  such  introduction,  the  intended  master  or  oertifl<mt«  of 
his  agent  shall  produce  to  the  Judge  satisfactory  certificates  of   the  i8  DeolTiSTTi' 
character  of  such  person  and  his  fitness  to  be  admitted  to  articles,  and  ^  ^ 
also  the  intended  articles,  together  with  the  testamur  of  the  degree  of 
such  person,  or  a  certificate  by  the  Secretary  of  compliance  with  the 
last  preceding  Rale  indoi'sed  upon  such  articles. 

438*  No  solicitor  shall  be  allowed  to  have  more   than  two  Namber  of 
articled  clerks  serving  under  articles  at  the  same  time.     Provided  that  fH^^  oi«*»- 
this  Rule  shall  not  apply  to  any  Solicitor  who  at  the  date  hereof  has 
three  clerks  serving  him  under  articles,  until  the  number  of  such  clerks 
has  been  reduced  to  two. 

439.  All  articles  of  clerkship  and  assignments  thereof  shall  be  Articles  and 
filed  in  the  Court  within  one  month  from   the  date  of  the  execution  bTflte?*"**  ^ 
thereof.  20Nov;i88». 

Articles  not  having  been  filed,  the  G>urt  refused  an  application  for  leave  to  file 
them  nunc  pro  tunc,  but  allowed  fresh  articles  to  be  entered  into  allowing  the  time 
served  to  count :  In  re  Spear,  3  W.N.  134 ;  and  see  Re  Vickery,  18  W.N.  273. 

440-  No  articled  clerk  during  the  term  of  his  articles  shall,  Articled  oierk 
without  the  leave  of  the  Court,  pursue  any  profession,  trade,  or  business,  SSct  (SmSg. 
other  than  the  proper  business  of  a  solicitor.  w  J>ecn  1877, 

B.  8. 
Attending  University  lectures  is  not  pursuing  a    profession,  trade,  or  business : 
Ex  parte  Eraser,  3  W.N.  56. 

An  articled  clerk  may  be  executor  and  trustee  of  a  will  where  his  co-tnistec 
carries  on  the  testator's  business:  In  re  CKeefe,  11   W.N.   110. 

441-  Every  articled  clerk  may,  without  assignment,  serve  any  service  with 
part  of  the  term  of  his  articles  not  exceeding  one  year  with  the  Sydney  |7jJ?JLu^^7 
Agent  of  the  Solicitor  to  whom  he  has  been  articled,  and  such  service 

shall  be  equivalent  to  service  for  the  same  time  with  such  Solicitor 
under  such  articles.  Provided  that  such  Agent  shall  be  required  to 
answer  such  questions  and  give  such  certificates  as  he  would  have  been 
required  to  answer  and  give  if  such  clerk  had  served  him  under  articles 
of  assignment. 

ExaimifuUimis. 

Oontrolof 

442.   All  examinations  shall  be  under  the  control  of  the  Board.  ^""i^Jwfl* 

B.2. 

443*  The  examinations  under  these  Rules  shall  be  : —  Bxaminattonii. 

/Ma.,  u*  1. 

(a)  an  examination  in  Legal  History  ; 
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RULES  (b)  an  intermediate  examination  in  Law  ; 

448-461 .  (c)  a  final  examination  in  Law. 

444-  Every  examination  in  Legal  History  shall  be  conducted 
by  such  person  as  may  from  time  to  time  be  appointed  by  the  Judges. 

445*  The  subjects  of  the  intermediate  examination  in  law  shall 
be  the  laws  of  real  and  personal  property. 


History 
ExamiDfttloa. 

17  June,  1909, 
R.1. 

Sabjeota  of 
intermediate  law 
examination. 

18  Dec.,  1877, 
B.6. 

Sabjecte  of  Final 
Bxamination. 
17June.  19  a, 
RR.  6  and  10. 


446.  The   subjects 
be  as  follows  : — 


of  the  final    examination   in    law    shall 


Section  1. — The  Law  of  Property  and  Principles  of  Conveyancing. 
Section  2.  — Equity,  Probate,  Divorce,  Bankruptcy,  and  Company 

Law. 
Section  3. — (a)   Contracts,    Mercantile  Law,  and  Torts;  and  (6) 

Criminal  Law  and  Practice,  and  the  Law  of  Evidence. 
Section  4. — (a)  Supreme  Court  Practice  ;  and  {b)  Inferior  Courts 

Practice  and  Jurisdiction. 


Books  to  be 
notified. 
fhid.,  R.  7. 


447*  The.  Board  shall,  from  time  to  time,  with  the  approval  of 
the  Judges,  notify  the  books  in  which  they  intend,  after  not  less  than 
six  months  thereafter,  to  conduct  the  examinations. 


Place  and  time  448.  All  examinations  shall  be  held  in  Sydney  at  such  place 

of  examiiiatione.  ^nd  on  sucli  days  during  each  term  as  the  Board  shall  appoint. 


Examination 
papers  and 
answers  to 
questions. 
3  Not.,  1897. 


449<  AH  questions  set  in  the  law  examinations  shall  be  first 
considered  and  approved  by  the  Board,  and  all  answers  to  such  questions 
shall  be  considered  and  marks  allotted  by  two  members  of  the  Board, 
one  of  wh  >m,  in  respect  of  sections  1,  2,  and  3  of  the  final  examination, 
shall  be  the  President.  Provided  that  in  case  of  need,  and  with  the 
approval  of  the  Board,  the  President  may  delegate  to  any  other  member 
or  members  of  the  Board  his  duties  in  respect  of  any  one  or  more  of  the 
subjects  contained  in  such  sections. 


6  Dec.,  19U0, 
R.  3 

17  Jane,  190S, 
R  .. 


Examinations  to  450-  Every  articled  clerk  who  is  a  graduate  at  the  time  of 

gradutttl.**^       entering  into  articles  shall  pass  the  intermediate  law  examination  and 

the  final  examination,  and  may  present  himself  for  examination  as 

follows : — 

Intermediate  Law.— 6  months  after  date  of  articles. 

Section  1. — 9  months  after  first  presenting  himself  for  the  inter- 
mediate law  examination. 

Sections  2  and  3. — 9  months  after  first  presenting  himself  for 
section  1. 

Section  4.-6  months  after  first  presenting  himself  for  sections  2 
and  3. 


Exemptions  of 

Bachelors  of 

Laws. 

21  Sep.,  1894, 

R.  13. 


45L  Provided  that  any  articled  clerk  who  has  attended  the 
law  lectures  appointed  by  the  University  of  Sydney,  and  has  obtained 
the  degree  of  Bachelor  of  Laws  of  the  said  University,  shall  be  exempt 
from  the  intermediate  law  examination,  and  from  sections  1,  2,  and  3 
of  the  final  examination  ;  but  he  shall  give  all  notices  and  pay  all  fees 
required  in  the  case  of  an  articled  clerk  proceeding  to  final  examination 
in  section  4. 
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452*  Every  articled  clerk  who  is  not  a  graduate  at  the  time  of     RULES 
entering  into  articles  shall  pass  the  legal  history  examination,  the   452-466. 
intermediate  law  examination,  and  the  final  examination,  and  may  „      ,   ^,      , 
present  himself  for  examination  as  follows  : —  be  paased  by 

Legal  History  Examination. — 6  months  after  date  of  articles.  S  De!^9oo. 

Intermediate  Law. — 6  months  after  first  presenting  himself  for  the  n  jone,  iwa, 

legal  history  examination.  ^  *• 

Section  1. — 9  iponths  after  first  presenting  himself  for  the  inter- 
mediate law  examination. 
Section  2. — 9  months  after  first  presenting  himself  for  section  I. 
Section  3. — 9  months  after  first  presenting  himself  for  section  2. 
Section  4. — 9  months  after  first  presenting  himself  for  section  3. 

Under  the  old  Rules  a  clerk  who  took  the  degree  of  B.A.  during  his  articles  was 
allowed  to  dispense  with  the  history  examination :  Ex  parte  Eraser,  3  W.N.  56 ; 
but  the  Rules  are  now  different. 

453-  Any  articled  clerk  who  resides  more  than  100  miles  from  combined 
Sydney  may  elect-  Z^^ 

(a)  if  a  graduate,  to  take  his  examinations  in  sections  1,  2,  and  3  JJ^Jj^  li^**" 

together  ; 
(6)  if  not  a  graduate,  to  take  his  examinations  in  legal  history  and 
intermediate  law   together,  sections  1  and  2  together,  and, 
subsequently,  in  sections  3  and  4  together. 
Provided  that  he  shall  not  proceed  to  any  such  combined  examination 
until  the  time  ^nod  by  the  preceding  rules  for  the  latest  section  in  such 
examination. 

454.  The  following  persons,  viz.  : —  Final  oxamiM- 

(a)   any  person  included  in  sub-clause  (  f)  of  Rule  428  ;  subjects. 

(6)  any  person  included  in  sub-clause  {g)  of   Rule   428   at   the  R.  lo. 

expiration  of  six  months  after  he  has  passed  the  intermediate  r.  x^"^  ^'  * 
law  examination  :  I  i^^V^^Si. 

'  9  March,  1900, 

(c)  Any  articled  clerk  articled  before  the  21st  September,  1894,  at  ^-  ^• 
the  expiration  of  twelve  months  after  he  has  passed  the  inter- 
mediate law  examination — 
may  proceed  to  examination  (i)  in  all  sections  of  the  final  examination, 
or  (ii)  in  sections  1,  2,  and  3  of  the  final  examination,  and  in  section  4 
after  the  lapse  of  six  months  from  passing  in  sections  1,  2,  and  3. 

455-  Any  articled  clerk  who  proceeds  to  examination  in  all  Oertiflcates 
sections  under  the  last  preceding  rule,  and  fails  to  pass  such  examination,  uonTp^d^ 
shall  be  entitled  to  a  certificate  for  the  sections  in  which  he  passes,  "®^«  sections 
provided  that  he  attains  the  standard  of  marks  required  by  the  Board  for  20  Deo.,  1895, 
sectional  subjects.      Thereafter   he  may  proceed   to   re-examination,  ^** 

term  after  term,  in  the  section  or  sections  in  which  he  has  failed,  until 
he  has  passed  in  all  the  sections. 

456-  Any  articled  clerk  who  fails  to  pass  any  examination  may  Ueexamina- 
from  time  to  time  present  himself  for  re-examination  in  any  subsequent  igDec^  1877, 
term.     Provided  that  when  he  has  failed  more  than  once  to  pass  any  ^]^         . 
examination,  or  has  allowed  more  than  three  months  to  elapse  after  a  r.  1.  ^"^ 
failure  before  presenting  himself  for  re-examination,  he  shall  not  after  ^as''«.*^* 
passing  such  examination  be  allowed  to  present  himself  for  any  further 
examination  for  the  period  of  six  months. 
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BOLES 
457-466. 

in  aeotiont  3  or  4, 


Applications 
QDder  Bale  428 

(9)' 

9  March,  1900, 

RR.  4.  6. 


457-  Any  articled  clerk  who  has  failed  to  pass  an  examination 
in  both  subjects  of  sections  3  or  4,  but  who  has  passed  with  credit  in 
one  of  such  subjects,  may,  at  the  discretion  of  the  Board,  be  allowed  to 
.  present  himself  for  re-examination  in  the  subject  only  in  which  he  has 
failed  :  Provided  that  the  same  fees  shall  be  payable  as  for  a  re- 
examination in  both  subjects. 

458>  Before  any  person  is  admitted  to  the  intermediate  law 
examination  under  sub-clause  (g)  of  Rule  428,  he  shall  apply  to  the 
Judges,  through  the  Secretary,  for  permission  to  present  himself  for 
examination,  and  shall  lodge,  together  with  such  application — 

(a)  a  certificate  from  each  Solicitor  with  whom  he  has  been  a  clerk 

to  show  that  he  is  entitled  to  apply,  and  that  his  character 

and  knowledge  of  his  work  are  such  as  to  render  him  fit  to  be 

admitted  as  a  Solicitor ; 

{b)  a  certificate  from  the  Incorporated  Law  Institute  of  New 

South  Wales  as  to  tho  applicant  being  a  managing  clerk  ; 
(c)  certificates  from  two  householders  to  whom  he  has  been  known 
for  at  least  five  years,  as  to  his  character  and  conduct. 


Permifldon  in 
discretion 
of  Judges. 
Jhid. 

Candidates  to  be 

deemed  articled 

clerks. 

7  Jane  1898. 

9  March.  1900, 

R.S. 

Bzaminations 
held  before  lapse 
of  prescribed 
time. 

81  Sept.,  1894, 
R.7. 

Notice  of 
intention  to 
proceed  to 
examination. 
18  Dec,  1877, 
RR.  S3,  24. 


459-  The  giving  or  witholding  of  such  permission  shall  be  in 
the  absolute  discretion  of  the  Judges,  and  they  may  in  any  case  require 
further  or  other  certificates. 

460*  Every  person  required  by  these  rules  to  pass  any  exam- 
ination shall,  for  the  purpose  of  such  examination,  as  regards  notices, 
payment  of  fees,  and  otherwise,  be  deemed  to  be  an  articled  clerk. 

461-  An  articled  clerk  may  proceed  to  any  examination  at  any 
time  not  exceeding  twenty-one  days  before  the  earliest  date  fix^  by 
these  Rules  for  such  examination. 

462*  Every  articled  clerk  desirous  of  proceeding  to  any  exam- 
ination under  these  rules  shall  give  notice  to  the  Secretary  : — 

(a)  in  the  case  of  a  legal  history  or  intermediate  law  examination, 
before  the  commencement  of  the  term  in  which  such  examin- 
ation is  to  be  held ; 
(6)  in  the  case  of  a  final  examination,  one  month  at  least  before 
such  examination. 


Legal  History 
examination. 
17  Jnne,  190S. 
R.8. 


Intermediate 
law  examina- 
tion. 

17  May,  1899, 
R.  1. 

Sections  of  flnal 
examination. 
/bid.,  R  S. 


Final  examina- 
tion. 
/Mtf.,R.t. 


Certificates, 

463*  An  articled  clerk  who  has  passed  the  legal  history  exam- 
ination shall  be  entitled  to  a  certificate  in  the  Form  No.  26  contained  in 
the  First  Schedule. 

464*  An  articled  clerk  who  has  passed  the  intermediate  law 
examination  shall  be  entitled  to  a  certificate  in  the  Form  No.  27 
contained  in  the  First  Schedule. 

465*  An  articled  clerk  who  has  passed  the  final  examination 
in  any  one  of  its  sections  shall  be  entitled  to  a  certificate  in  the  Form 
No.  28  contained  in  the  First  Schedule. 

466-  An  articled  clerk  who  has  passed  the  final  examination 
in  all  subjects,  but  has  not  complied  with  all  the  requirements  of  the 
rules,  shall  be  entitled  to  a  certificate  in  the  Form  No.  29  contained  im 
the  First  Schedule. 
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467*  An  articled  clerk  who  has  passed  all  the  examinations,     RULES 
and  who  has  complied  with  all  the  requirements  of  the  Rules,  and    467-476. 
whose  arl ides  have  expired,  shall  be  entitled  to  a  certificate  in  *^  ^i  „t„nj,B^tk»« 
Form  Na  30  contained  in  the  First  Schedule.  and  oUmt 

reqoiremente. 
17  May,  189f». 

468*  Every  such  certificate  shall  be  signed  by  the  President  of  ^^ 
the  Board,  or  in  his  absence  by  one   of  the  senior  members  of  the  ceftifloates. 
Board,  and  countersigned  by  the  Secretary.  ^^^-^  ^  •• 

469*  All  certificates  of  having  passed  an  examination,  or  copies  STiiST^  ^ 
thereof,  must  be  filed  within  one  month  after  the  same  have  been  ia  Dec^'  i877, 
received.  ^'  *' 

Fees. 

470*  Every  person   desirous  of  presenting  himself    for    the  Matrioauuon 
matriculation  examination  of  the  Univerbity  of  Sydney  under  subsection  io*iug*^880. 
(a)  of  Rule  436  shall  give  notice  thereof  to  the  Secretary  and  pay  to 
him  a  fee  of  five  pounds  not  less  than  nine  days   before   the  day 
appointed  for  such  examination. 

471-  Every  person  not  having  paid  such  fee  to  the  Secretary,  ShSeeq^vaient 
but  having  passed  an  examination  under  subsection  (6)  of  the  said  examioaUou 
rule,  and  desiring  to  obtain  a  certificate  under  subsection  (6),  shall  give  /SST*^  !»***• 
notice  thereof  to  the  Secretary,  and  pay  to  him  a  fee  of  five  pounds. 

472-  The  fees  paid  under  the  last  two  preceding  rules  shall  be  paid  toRegiHtrar 
paid  by  the  Secretary  to  the  Registrar  of  the  University.  of^ninwity. 

473*  The  fees  for  examinations  in  legsA  history  and  law  shall  JJ|f*L^J*S2ni- 
be  as  follows  : —  natiout. 

IS  Not.,  1888, 

Legal  history  examination  or  re-examination  :  Two  pounds.  ^  |^^^  ^^^^ 

Intermediate  law  examination  :  Five  pounds.  n  d«o.,  1896. 

Intermediate  law  re-examination  :  Two  pounds.  b.  9. 

Final  examination  or  re-examination,  each  section :  Two  pounds 
ten  shillings. 

Final  examination  in  all  sections  :  Ten  pounda 

Re-examination  in  all  sections  of  final  examination  :  Five  pounds. 

474.  Every  articled   clerk   at   the  time  of  giving  notice  of  iJ5oT!f iwi***' 
intention  to  proceed  to  any  such  examination  shall  pay  the  fee  for  the  &  L  .  .^^^ 
same  to  the  Secretary.     The  Secretary  shall  pay  all  such  fees  to  the  r.  9.  ^  * 
examiners  in  such  manner  as  the  Board  shall  direct.  }J  ^^  ^•^^ 

475.  Every  articled  clerk,  at  the  time  of  giving  such  notice,  or  aSwury. 
any  notice  under   Rule  470  or   471,   shall,  in  addition  to  the  fees  ^8«pu,  ism, 
prescribe  by  those  rules,  pay  to  the  Secretary  a  fee  of  half  a  guinea  ;  21  sept.,*  1894 
or  in  the  case  of  a  notice  of  intention  to  proceed  to  examination  or  ^  ^' 
re-examination  in  all  sections  of  the  final  examination,  a  fee  of  one 
guinea.     Such  fee  shall  be  retained  by  the  Secretary. 

Admission,  Admiasloiis  on 

last  day  of  term 

476<  No  person  shall  be  admitted  as  a  Solicitor  except  on  the  |g^£eo.,  I877, 
laat  day  of  term.  r.  m.  * 
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RULES 

477-482. 

Notice  of 
application. 
18  Deo.,  1877, 
RR.  24,  S6. 
10  Sept^  1891, 
R.2. 


477>  Every  person  intending  to  apply  for  admission  as  a 
Solicitor,  whether  previously  admitted  elsewhere  or  not,  shall,  before 
the  commencement  of  the  term  in  which  he  so  applies,  give  notice  to 
the  Secretary  of  his  intended  application,  stating  his  name  and  place  of 
residence,  and  except  in  the  case  of  persons  so  admitted  elsewhere,  his 
places  of  residence  and  service  for  the  last  two  years,  and  cause  a  copy 
of  such  notice,  written  in  legible  character,  to  be  affixed  in  the  office  of 
the  Court,  and  in  the  vestibule  of  the  Court-house.  Such  notice  may 
be  given  by  an  articled  clerk,  although  his  articles  do  not  expire  till 
after  the  commencement  of  the  term. 


Answen,  Ac, 
to  bo  filed. 
Jbid.,  R.  87. 
1§  Sept.,  1891, 
R.  2. 


2?**rtiaed^  478.  Every  such  person  shall  also  cause  notice  of  his  intended 

18  Dec,  1877,      application  to  be  three  several  times  during  such  term  published  in  each 
^  **•  of  two  Sydney  daily  newspapers. 

Twice  in  one  paper  and  once  in  another  was  not  sufficient :  Ex  parte  Dxvyer, 
3  W.N.  139. 

479-  Every  person  applying  for  admission  under  sub-clauses 
(c),  (<^)  or  (c)  of  Rule  428,  shall  also,  not  less  than  seven  days  before 
the  last  day  of  such  term,  file  —  • 

(a)  answers  to  the  several  questions  in  Forms  Nos.  31,  32  and  33, 
contained  in  the  First  Schedule,  signed  respectively  by  the 
applicant,  by  each  Solicitor  with  whom  he  has  served  his 
clerkship,  and  by  two  respectable  householders  to  whom  he  is 
personally  known ; 

(h)  a  certificate  in  form  No.  34  contained  in  the  First  Schedule, 
signed  by  each  such  Solicitor ; 

(c)  the  assignment  of  his  articles,  if  the  same  have  been  assigned 
within  one  month  then  next  preceding. 

Where  the  clerk  filed  his  answers  and  certificates  four  davs  before  the  last  day 
*  of  term  and  could  not  show  any  excuse,  the  Court  refused  to  relax  the  Rule :  Ex  parte 

Holt,  18  W.N.  114. 

Power  of  Board  480-  ^f  the  applicant  shows  sufficient  cause,  to  the  satisfaction 

wmJiiS?".'*^^^  of  the  Board,  why  the  last  preceding  Rule  cannot  be  fully  complied 
18  Dec,  1877,      with,  the  Board,  upon  sufficient  proof  of  the  same,  may  dispense,  as 

they  think  fit  and  reasonable,  with  compliance  with  any  part  of  such 

rule. 

See  preceding  Rule. 


R.28. 


Affidavit  of  481-  Every  person  shall  also,   before  being  admitted,  file  an 

SttoS?*?.**"  affidavit  in  the  Form  No.  35  contained  in  the  First  Schedule  when  he 
jbid.,R.u.        has  been  previously  admitted  elsewhere,   and  in  the   Form   No.    36 

contained   in   the   said  Schedule  when  he  has  not    been   previously 

admitted  eLsewhere. 


^®*^"*y  482*    Every    person    applying    for   admission   shall    also,    if 

rroof.  required — 

Ibid.,  R.  89. 

(a)  sign  and  file  answers  to  such  other  written  or  printed  questions 

as  the  Board  may  propose  touching  his  service  and  conduct ; 
and 

(b)  attend  the  Board  for  the  purpose  of  giving  further  explanations 

touching  the  same  ;  and 

(c)  procure  the  attendance  of  any  Solicitor  with  whom  he  has 

served  his  clerkship,  and  of  such  other  person  as  the  Board 
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may  direct,  to  answer  either  personally  or  in  writing  any  RULES 
questions  touching  such  service  or  conduct,  or  prove  to  the  482-490 
satisfaction  of  the  Board  his  inability  to  procure  the  same. 

483*  Every  person  applying  for  admission  under  sub-clause  (h)  Barri«ten 
of  Rule  428  shall  file  an  affidavit  in  Form  Na  37  contained  in  the  First  S££S?ii!°' 
Schedule.     The  last  preceding  seven  Rules  shall  not  apply  to  any  such 
person. 

484-   Every  person  giving  notice  of  his  intention  to  apply  for  Affidavit  by 
admission  under  sub-clause  (a)  or  (6)  of  Rule  428  shall,  at  the  same  pJ?yiJ!^iy 
time,  lodge  with  the  Secretary  the  certificate  of  his  previous  admission,  •^*"®*^ 
and  also  file  an  affidavit  in  the  Form  No.  38  contained  in  the  First  is  dLj^Iszt, 
Schedule.  «•»*• 

By  R.  477  such  notice  must  be  given  before  the  first  day  of  the  term  when  ap- 
plication is  to  be  made,  and  the  affidavit  abovementioned  must  be  filed  at  the  same 
time ;  therefore  the  applicant  must  at  that  time  have  resided  three  months  in  the 
colony :  Ex  parte  Ryan,  3  W.N.  106. 

Application  to  dispense  with  the  statement  in  the  affidavit  in  reference  to  the 
certificate  (the  applicant  having  left  England  before  his  certificate  issued)  was  granted 
on  condition  that  certificate  was  filed  before  the  end  of  term :  In  re  Wightman,  2 
W.N.  28. 

485*  The  rule  for  the  admission  of  such  person  shall  be  drawn  Admitdon  to  be 
up  on  reading  such  affidavit^  and  shall  be  conditional  for  twelve  months,  ^^^*^"'^*' 
unless  the  Court  sees  cause  to  the  contrary. 

486*  At  the  time  of  filing  such  affidavit,  such  person  shall  pay  Fee  on 
the  sum  of  forty  guineas  to  the  Secretary,  who  shall  in  due  course  hand  ^d^iiJ^on! 
the  same  to  the  Treasurer  of  the  Incorporated  Law  Institute  of  New  w^t..  i888» 
South  Wales,  to  be  appropriated  towards  the  Law  Library  Fund  of 
that  Institute.     Provided  that  if  in  any  case  the  Court  refuses  to  grant 
conditional  admission,  the  said  sum  shall  be  refunded  to  the  applicant. 

487*  Every    person    so    conditionally    admitted   shall,   three  Notioeor 
months  before  the  expiration  of  such  twelve  months,  serve  notices  on  ^ntn^^  ^ 
the  Secretary,  and  on  the  Secretary  of  the  Incorporated  Law  Institute,  admUston. 
of  his  intention  to  apply  to  the  Court  to  have  such  conditional  admis- 
sion confirmed. 

The  motion  to  confirm  the  conditional  admission  (or,  if  the  last  day  of  the  term 
falls  beyond  the  twelve  months,  the  motion  to  extend  the  time)  must  be  made  before 
the  expiration  of  the  twelve  months  :  Ex  parte  Mainwaring,  4  W.N.  153. 

488-  At  the  time  of  serving  such  notice  on  the  Secretary,  he  Affldarit  to  be 
shall   file  an  affidavit  in  the  Form   No.  39  contained   in   the  First  %^- 
Schedule. 

489*  If  such  conditional  admission  is  not  confirmed,  and  the  oondition&i 
rule  drawn  up  accordingly  at  the  expiration  of  such  twelve  months,  the  f^^^n^J,^ 
said  conditional  admission  shall  cease  to  operate  after  that  time,  unless  oonflrmed. 
the  Court  sees  cause  to  the  contrary.  '*** 

490*  Every  person  giving  notice  of  his  intention  to  apply  for  ^^  ^ 
conditional  admission,  or  for  the  confirmation  of  a  conditional  admission,  secretary. 
shall  at  the  same  time  pay  a  fee  of  one  guinea  to  the  Secretary,  which  r.  l    * 
shall  be  retained  by  him. 
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491-494.  ^gj   j£  ^y  articled  clerk,  articled  in  New  South  Wales,  fails 

Ooori  in  oert«in  in  the  strict  observance  of  the  requirements  of  these  Rules,  the  Court, 
g^may  relax   notwithstanding  anything  contained  in  these  Bules,  if  satisfied  that 
16  AuguBt,  i89i.  such  failure  was  occasioned  by  accident,  mistake,  or  other  sufficient 
cause,  may  make  such  order  as  in  the  opinion  of  the  Court  the  circum- 
stances of  the  case  require. 

See  cases  cited  under  preceding  Rules. 

SreTirfiiu'  492.  No  application  by  any  articled  clerk  shall  be  entertained 

appiioatioin.       by  the  Court  unless  such  clerk  has  previously  given  to  the  Secretary  a 
«8  Jaij,  1R97.      day's  notice  of  such  application. 

Forms. 

AppiioatioD  for  493*  In  applications  for  prohibition,  mandamus,  quo  warranto, 

prohibition,  Ac  ^^^  ^j^^  ^^^  ^U  ^^^^^  orders,   summonses,   and   affidavits  shall  be 

sufficiently  intituled  if  intituled  as  in  Form  No.  25,  contained  in  the 

First  Schedule. 

JojJJJ^  494.  The  forms  contained  in  the  First  Schedule,  and  in  cases 

where  no  form  is  prescribed  the  forms  now  in  use,  may  be  used  with 
such  alterations  as  the  circumstances  of  the  case  may  render  necessary ; 
but  any  variance  therefrom,  not  being  in  matter  of  substance,  shall  not 
affect  the  validity  or  regularity  of  the  proceedings. 

M.  H.  STEPHEN,  A.C.J. 

WM.  OWEN,  J. 

G.  B.  SIMPSON,  J. 

H.  E.  COHEN,  J. 

ARCHD.  H.  SIMPSON,  C.J.  in  Eq. 

W.  GREGORY  WALKER,  J. 

ROBERT  D.  PRING,  J. 
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RULES 
8oh.  1. 

FIRST  SCHEDULE. 

FORMS. 

No.   1. 

Prtecipe  for  Writ  of  Summatu, 

In  the  Sapreme  Coart 
of  New  South  Walee. 

Writ  of  summons  for  [name  and  retideiiee  of  plaintiff]  against  [namt  and  residence  Bule  S8. 
4>r  nuppoaed  residence  of  deftndanl^  as  in  wril,] 

Appearance  \number  of  days  or  months]  after  service. 

*  Amount  «ought  to  be  recovered  [the  amount  claimed]. 

Dated  this  day  of  19    . 

J.N., 
Plaintiff's  attorney  [or  plaintiff  in  person], 
[Address]. 

•Note. —  Where  the  writ  is  in  ejectment^  the  amount  sought  to  be  recovered 
will  be  omittedf  and  the  follotving  be  substituted  .-— 

Premises  sought  to  be  recovered  :  [StcUe  the  county  or  place,  as  in  the  writ]. 


No.  2. 

^tice  tQ    AdmAf.    _ 

^"  o^''Ne"w  S^thwlL.      B«t''«'°  A.B.,  pUintiff.  and  CD.,  defendant. 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  proposes  to  adduce  in  Kule  186. 
evidence  the  several  documents  hereunder  specified,  and  that  the  same  may  be 
inspected  by  the  defendant  [or  plaintiff]  his  attorney  or  agent  at  , 

on         "    ~      ---    -      ^  between  the  hours  of  ;  and  the  defendant  [or 

plaintiff]  is  hereby  required,  within  forty-eight  hours  from  the  last-mentioned 
hour,  to  admit  that  such  of  the  said  documents  as  are  specified  to  be  originals 
were  respectively  written,  signed,  or  executed,  as  they  purport  respectively  to 
.have  been  ;  that  such  .as  are  specified  as  copies,  are  true  copies  ;  and  that  such 
Idoouments  as  are  stated  to  have  Deen* served,  sent,  or  delivered,  were  so  served, 
^ent,  or  delivered  respectively,  saving  all  just  exceptions  to  the  admissibility  of 
all  such  documents  as  evidence  in  tliis  cause. 

Datedthls    day  of  19    . 

J.N., 
Plaintiff's  [or  defendant's]  attorney  [or  agent]. 

To  E.F.,  defendant's  [or  plaintifi^s]  attorney  [or  agent]. 
[Here  describe  the  documents,  the  manner  of  doing  which  may  be  as  follows :] 

Originals. 


Description  of  the  Doonmentc 


Deed  of  covenant  between  A.B.  and  CD.,  1st  part ;   and  E.F., 

2nd  part      1st  Jan.,  1848 

Indenture  of  lease  from  A. B.  to  CD 1st  Feb.,  1848 

Indenture  of  release  between  A.B.,  CD.,  Ist  part,  &o 2nd  Feb.,  1848 

Letter,  defendant  to  plaintiff. 1st  Mar.,  1898 

Policy  of  insurance  on  goods  by  ship  **  Isabella,"  on  voyage  from 

Oporto  to  London 3rd  Dec.,  1897 

Memorandum  of  Agreement  between  CD.,  captain  of  said  ship, 

andE.F 1st  Jan.,  1898 

Bill  of  exchange  for  £100  at  three  months,  drawn  by  A.B.  on 

and  accepted  by  CD.,  indorsed  by  E.F.  and  G.H '    1st  May,  1899 


Date. 
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Soh.l. 


Forma. 

Copies. 


Description  of  the  Documents. 


Register  of  baptism  of  A.B.,  in  the 

parish  of  X  

Letter — plaintiff  to  defendant 

.  Notice  to  produce  papers  .. 

Record  of  a  judgment  of  the  Supreme 
Court  in  an  action,  J.S.  v  J.N. 

Letters  patent  of  King  Charles  II 
in  the  Rolls  Chapel 


Date. 


Original  or  daplfcato :  sarTed,  sent, 

or  delivered ; 

when,  how,  and  bj  whom. 


1st  Jan.,  1808 

1st  Feb.,  1900  Sent  by  General  Post,  2nd  Feb.,' 
1900. 

1st  Mar.,  1902  Served  2nd  March,  1902,  on  de- 
fendant's attorney,  by  E.F. 
of— 

3rd  Mar.,  1896 
I 

1st  Jan.,  1680  ' 


Rale  176. 


In  the  Supreme  Court  of 
New  South  Wales. 


No.  3. 
Satinfaction  Piece. 


Monday,  the 


day  of 


A.D.  19 


to  wit. — Satisfaction  is  acknowledged  between  A.B.,  plaintiff,  and  CD., 
defendant,  in  an  action  for  :  And  I  do  hereby  expressly 

nominate  and  appoint  J  N. ,  solicitor,  to  witness  and  attest  my  execution  of  this 
acknowledgment  of  satisfaction. 


19 


Judgment  entered  on  the 
Roll  No. 


day  of 


Signed  by  the  said  A.B.  in  the  presence  of  me,  J.N.,  of 
one  of  the  solicitors  of  this  Honorable 
Court.  And  I  hereby  declare  myself  to  be 
attorney  for  and  on  behalf  of  the  said  A.B. 
expressly  named  by  him  and  attending  at  his 
request  to  inform  him  of  the  nature  and  effect 
of  this  acknowledgment  of  satisfaction  (which 
I  accordingly  did  before  the  same  was  signed  by 
him)  And  I  also  declare  that  I  subscribe  my 
name  hereto  as  such  attorney. 


in  the  year  of  our  Lord, 

\8ignaiure\. 
the  above-named  plaintiff. 

[D<Ue\. 


Rule  217. 


No.   4. 


Prcedpe  for  Capieu, 

Between  A.B.,  plaintiff,  and  CD.  and  E.F.,  defendants. 

Pb^gcipe  for  writ  of  capias  in  this  action,  against  the  above-named  CD.,  now  od 
[residence,  or  supposed  residence],  returnable  in  thirty  days  ;  or,  if  executed,  in 
eight  days  after  arrest.— Bail  by  affidavit  for  £  by  order  of  His  Honor  Mr. 

Justice 


Dated  at  Sydney,  this 


day  of  19    . 

J.N., 
Plaintiff's  attorney  [or  Plaintiff  in  person]. 


Note. — Where  delivered  to  a  Commissioner,  or  to  a  Judge's  Clerk  on  Circuit, 

the  following  must  be  added  : — Mr. ,  of street,  in  Sydney,  is  my  agent 

of  whom  all  papers  in  this  cause  may  be  served. 
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No.  5.  RULES 

Writ  of  Capias  ad  rtspondendum,  8oh«  1. 

EDWARD  VII,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  BriUin  and  ^^^^  ,,7 
Ireland  and  of    the  British  Dominions  beyond  the  Seas,  King, 
Defender  of  the  Faith,  kc. 

To  our  Sheriff  of  New  Soutn  Wales- 
Greeting  : 

Wk  command  you  that  you  take  C.D^  of  [rtsidenctt  or  supposed  residence,  as  in 
prac%pe\  and  him  safety  keep,  untU  he  shall  have  given  you  bail,  or  made 
depositof  the  suip  hereon  indorsed*  wi^b  ten  pounds  for  costs^  as  by  lavr  is  required. 
In  the  action  now  pending  in  our  Supreme  Court  of  New  South  Wales  at  the 
suit  of  A.B.  against  the  said  CD.,  sued  with  E.F.,  or  until  the  said  CD.  shall 
by  other  lawful  means  be  discharged  from  your  custody.  And~  we  cQreot  yon, 
on  the  execution  of  this  writ,  to  deliver  a  copy  hereof  to  the  defendant,  with  a 
copy  of  the  indorsement  hereon,  and  of  the  notice  hereunder  writteQ.  Lastly, 
we  command  you  to  return  this  writ  into  our  said  Court,  within  eight  days  after 
execution  thereof,  U^ether  wilE  the  date  oif  its  execution,  or  at  the  expiration 
of  thirty  days  from  tms  date,  if  then  unexecuted,  with  your  reason  for  not  having 
executed  the  same. 

Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  CroBS  of  the 
Most  Distinguished  Order  of  Saint  Michael  and  Saint  George,  Chief 
Justice  of  our  said  Court,  at  Sydney,  this 
day  of  in  the  year  of  our  reign,  and  A.D.  19    . 

(Signature  ofaJndge,  or  of  the  Protnonotary,  or  Clerk  acting  for  him;  or,  if  at 
Newcastle,  of  the  Commissioner  there, ) 

Notice  to  he  subjoined. 
Mr.  CD. 
Take  notice  that  after  giving  bail  to  the  Sheriff'  on  your  arrest  von  should  within 
eight  da^a  alter  sueh  arrest  cause  special  bail  to  this  action  to  be  put  in  for  you, 
according  to  the  practice  of  the  Court. — In  default  of  your  so  doing,  the  plaintiff 
may  proved  on  the  boud^^iven  by  you. 

J.fv., 
Plaintiff's  attorney. 
(Indorsement  on  the  writ.) 

Bfdl  for  [amount,  in  vxirds  at  length],  by  Order  of  His  Honor  [Judge  making 
the  Order]  under  date  the  day  of  19    . 

J.N., 
Plaintiff's  attorney. 
Street,  [or  Plaoe],  Sydney. 

No.  6. 
Affidavit  of  Justi/icatum  by  Bail. 

^°  o^^^e^w's^lihWales.  I  ^^^®«°  ^•^•»  phuntiff,  and  CD.  and  E.F.  defendants. 

On  the  day  of  in  the  year  one  thousand  nine  hundred  and  Bule  SM 

G.H.  of  [residence,  and  quality,  trade,  or  calling],  and  J.H.,  of  [resi- 
dence, atid  quality,  tbc],  being  duly  sworn,  severally  make  oath  and  say  as 
follows: — We,  the  said  G.H.  and  J.K.,  are  bail  [or  are  about  to  become  bail] 
jointly  and  severally  in  the  sum  of  [amount]  in  this  action,  for  the  above-named 
CD. — I,  the  said  G.  H.,  declare  that  I  reside  at  number  in  street 

aforesaid  [or  otherwise  particularly  describe  the  residence],  and  I  swear  that  I  am 
worth  and  have  available  property  to  the  amount  aforesaid  and  npwards  in  my 
own  right,  and  to  my  own  use,  over  and  above  the  amount  of  all  my  debts,  or  any 
just  claims  on  me,  and  over  and  above  every  sum  for  which  I  am  now  bail  [or, 
and  I  am  not  bail  for  any  other  person]  in  any  action  or  proceeding,  civil  or 
criminal. — And  I  further  declare  that  such  property  consists  partly  of  a  freehold 
[or  leasehold]  farm  of  acres,  at  [describe  where]  ana  partly  of  furniture 

in  my  said  residence,  and  partly  of  stock-in-trade  [or  sheep  and  cattle]  in  my 
business  of  a  [merchant,  farmer,  dsc  ],  and  partly  of  [inserting  any  other  particulars 
such  as  moneys  lent,  or  bank  ^ock,  Ac]  1,  the  said  J.K.,  declare  that  I  reside 
[insert  the  like  particulars,  according  to  the  circumstances  applicable  to  him]. 

Sworn,  Ac.  [Jurat  G.H. 

in  usual  form]  J.K. 
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*^*  *•  fTri^  o/  Foreign  AUctchmeiU, 

Rale  272.  EDWARD  VII.,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain 

and  Ireland  and  of  the  British  Dominions  beyond  the  Seas  King,  Defender 
of  the  Faith,  &c. 

To  our  Sheriff  of  New  South  Wales- 
Greeting  : 

'  Whereas  A.B.  hath  lately  in  the  Supreme  Court  of  New  South  Wales  commenced 
an  action  at  law  against  CD.  [or  against  CD.  and  E.F.],  and  the  person  entrusted 
with  the  service  of  the  writ  of  summons  in  the  said  action  upon  the  said  C.T).  lias 
njade  an  indorsement  thereon  to  the  effect  that  he  has  made  diligent  search  for  the 
said  CD.,  and  has  been  unable  to  find  him,  and  the  said  A.B.  has  caused  to  be  filed 
in  the  said  Court  the  affidavit  required  in  thai  behalf  by  the  Common  Law  Procedure 
Act,  1899 :  Now  we  command  you  that  you  attach  in  the  hands  of  G.H.  [or  G.H., 
H.M.,  and  J.K.  respectively]  all  the  lands,  hereditaments,  moneys,  securities  for 
money,  chattels,  bills,  bonds,  and  other  property  belonging  to  the  said  CD.  or  to  of 
'  in  which  the  said  CD  is  legally  or  equitably  entitled  or  otherwise  beneficially 
interested,  and  which  are  or  is  in  the  custody  or  under  the  control  of  the  said 
G.H.  [or  G.H.,  R.M.,  and  J.K.  respectively]  at  the  time  of  your  serving  him  [or 
them]  with  this  writ,  and  also  all  and  every  the  sum  and  sums  of  money  in  which 
the  said  G.H.  is  [or  the  said  G.H.,  R.M.,  and  J.K.,  or  either  of  them  are  or  is] 
indebted  to  the  said  CD.  at  the  time  of  such  service.  And  we  further  command 
you  that  you  summon  the  said  G.H.  [or  the  said  G.H.,  R.M.,  and  J.K.,  and  each 
of  them]  that  he  [or  they]  appear  before  the  said  Court  at  Sydney  on  the 
day  of  next  [or  instant]  to  be  examined  touching  the  premises,  and  to 

do  and  receive  what  the  Court  shall  consider  in  this  behalf,  and  have  you  then 
there  this  writ. 

Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the 
Most  Distinguished  Order  of  Saint  Michael  and  Saint  George,  Chief 
Justice  of  our  said  Court,  at  Sydney,  this  day  of 

in  the  year  of  our  reign,  and  a.d.  19 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 


No.  8. 

Notice  to  Garnishees, 

(To  be  indorsed  on  the  writ). 

Rale  S72.  Takb  notice  that  from  the  time  of  your  being  served  with   this  writ,  all  the 

hereditaments,  moneys,  securities  for  money,  chattels,  bills,  bonds,  and  other 
property  of  whatsoever  nature,  in  your  custody  or  under  your  control,  belonging 
to  tne  within-named  C  D.,  or  to  or  in  which  he  is  legally  or  equitably  entitl^  or 
ctherwise  beneficially  interested,  and  whether  solely  or  jointly  with  any  other 
person,  and  all  debts  of  every  kind  due  by  you  to  the  said  CD.,  although  the 
same  or  part  thereof  may  be  payable  only  at  a  future  day,  are  to  the  extent  of  the 
right,  title,  and  interest  of  the  said  C.D.  therein  attached  in  your  hands,  and 
(subject  to  any  bond  fide  prior  claims  or  liens  thereon),  are  liable  to  the  satisfaction 
of  the  debt  due  to  the  within-named  A.B.  in  this  action.  And  if  you  shall,  before, 
this  attachment  be  dissolved,  sell  or  otherwise  dif^pose  of  or  part  with  any  such 
property,  or  pay  over  any  such  debt  or  any  part  thereof,  without  leave  of  the 
Court,  you  will  be  liable  to  pay  such  damages  to  the  said  A.B.  as  the  said  Court 
or  a  Judge  thereof  shall  think  fit  to  order. 

J.N., 
Plaintiff's  attorney. 
To  G.H.  [or  to  G.H.,  R.M.,  and  J.K.  severally]. 

Memorandum. — You  are  required  to  attend  on  this  writ  before  the  Judge 
sitting  in  Chambers,  in  King-street,  Sydney,  on  the  day  within  specified,  at 
o'clock  in  the  forenoon. 
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No.  9.  itiiJMB 

Xotice  of  thf  JViii.  Sch.  1. 

*" of  New^a^atee.  J  B«t^«>»  A.B.,  plaintiff,  and  CD.,  defendant. 

WuEREAS  an  action  has  been  commenced  in  this  Court  at  the  suit  of  the  above-  Rale  tii. 
named  A.B.  against  the  above-named  CD.  [or  CD.  and  E.F.]  to  recover  [state 
shortli/  the  cause  of  action  in  subatance,  and  the  amoimt  sioom  to,  if  for  a  sum  cer- 
tain], and,^_it_b£inff  dllegeil  that  the  said  CD.  .dofiS  not  r^id©  within 
the  jurisdlctJQiL  -fiL-tbis.  Liiurt,  a  writ  of  foreign  attachment  has  been 
issuea  returnable  on  the  day  of  ,  wherein  O.H. 

of  ,  is  garnishee,  [or  G.H.  of  ,  R.M.  of  , 

and  J.K.  of  ,  are  garnishees],  notice  is  hereby  siven  thereof ;  and  if  at 

any  time  before  final  judgment  in  this  action,  the  said^CD.  or  any  person  on  his 
behalf  will  give  the  security  and  notice,  and  file  the  appearance  and  plea,  required 
in  that  behalf  by  the  Common  Law  Prt)cedure  Act^  1899,  the  attachment  may  be 
dissolved. 

Dated  this  day  of  ,  10       . 

J.N., 
Plaintiff's  attorney, 
[or  A.B. ,  plaintiff. 

No.  10. 
Bond, 

J^NOW  all  men  by  these  presents  that  we,   A.B.    of  ,   N.O. 

of  ,  and  P.Q.  of  ,  are  and  each  of  us  is 

jointly  and   severally  bound  unto  CD.,   late   of  ,        in  the 

penal  sum  of  [Ac,^  as  in  an  ordinary  bond], 

Wmrrsas  an  action  at  law  has  lately  been  commenced  in  the  Supreme  Court  of  Rule  373. 
New  South  Wales,  at  the  suit  of  the  above  bounden  A.B.  against  the 
above-named  C  D.  [or  C  I),  and  another]  and  a  writ  of  foreign  attachment  has,  on 
the  application  of  the  said  A.B.,  been  issued  therein,  and  whereas  the  said  A.B- 
being  about  to  proceed  in  the  said  action,  it  is  necessary  for  him  to  give  the 
i^urily  required  by  the  Common  Law  Proce<lure  Act,  1899,  in  that  behalf,  and 
the  above  bounden  N.O.  and  P.Q.  have  agreed  to  become  his  sureties,  now  the 
condition  of  this  obligation  is  that  if  the  said  A. 6.,  his  executors  or  administrators 
«hall  repay  or  cause  to  be  repaid  to  the  said  C  D. ,  his  executors  or  administrators, 
all  and  every  the  sums  or  sura  of  money  which  he  the  said  A.B.  shall  receive  or 
recover  in  the  said  action,  in  case  the  judgment  obtained  therein  shall  be 
hdretnafter  reversed,  vaeatetl,  or  altered,  and  also  shall  pay  or  cause  to  be  paid 
aTl  and  every  the  sums  and  sum  of  mon6y,  dama^^os,  costs,  and  charges  which  by 
the  said  Court  shall  at  any  time  hereafter  be  adjudged  or  ordered  to  be  paid  by 
the  said  A.B.,  his  executors  or  administrators,  to  the  said  CD.,  his  executors  or 
A^Vhinistrators,  by  reason  of  or  in  any  manner  relating  to  t'le  said  action  and  the 
said  attachment  or  either  of  them,  or  any  proceedings  taken  or  to  be  taken  in  or 
under  the  same  respectively,  or  under  any  execution  or  executions  issued  in  the 
said  action,  then  this  obligation  shall  be  void,  but  otherwise  it  is  to  remain  in 
full  force. 

[Where  the  plaintiff  is  ahsenty  and  the  bond  w  entered  into  Ity  a  third  party 
for  himy  recite  those  factSy  and  alter  the  above  form  accordingly ^  to  corresjwnd 
iheremth.] 


No.   11. 
Notice  to  absent  Co-jiartnert*. 

In  the  Supreme  Court) 
of  New  South  Wales.  / 

Between  A.B.,  plaintiff,  and  CD.  and  E.F.,  defendants. 
Wherbas  an   action   has   been   commenced   in   this  Court  at   the  suit  of  the  Rule  871. 
above-named  A.B.  against  the  above-named  CD.  and  E.F.  as  co-partners  carrying 
on  business  under  the  style  or  firm  of  ,  and  no  appearance 

hfifsjbeen  entered  for  the  said  CD.  in  the  said  action,  and  he  is  alleged  to  be 
absent"  from  the  jurisdiction,  notice  is  hereby  given  that  unless  the  said  CD.  or 
some  person  on  his  behalf  shall  enter  an  appearance  for  the  said  CD.  to  the  said 
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Boll*  1*       ^^^  cause  such  appearance  to  be  entered  for  him,  in  pursuance  of  the  provioigaa. 

of  the  Common  Law  Procedure  Act,  1899,  in  that  behall,  and  will  proceed ia.  ibd 

said  action  as  if  the  said  CD.  resided  in  Sydney,  and  had  appeared  in  person  to 

the  same.  .  .     -       _ 

Dated  this  day  of  19 

J.N., 
Plaintififs  attorney. 
[w  A.B.,  plaintiff.] 


Bala  trs. 


No.  12. 

Notice  of  Mining  Appeal. 

In  the  matter  of  the  appeal  pending  in  the  District  Court  for 

sitting  as  a  Mining  Appeal  Court,  under  the  provisions  of  the  Mining  Act,  1874, 

in  which  appeal  is  appellant,  and  i» 

respondent. 

To  [District  Court  Judge  and  opposite  party  or  his  Attorney]. 

I  hereby  give  you  notice  that  it  is  my  intention  to  appeal  to  the  Supreme 
Court  against  the  determination  and  direction  made  herein  on  the 
day  of  A.D.,   19      .    [Here  set  forth  the  determinatum  or 

direction  appealed  from.] 

Dated  this  day  of  A.D.,  19 

[Signed  by  the  party  appealing  or  his  attorney,  ] 


No.  13. 

Issue. 


In  the  Supreme  Court 
of  New  South  Wales. 


The  day  of  in  the  year  of  our  Lord  19 

[cUUe  of  dedaration], 

{The  Venue.) — A.B,  by  J.N,  his  attorney  [or  in  person,  cu  the  case  maybe^ 
and  as  in  the  declaration]  sues  P.A.y  who  has  lieen  summoned  to  answer^  the  said 
A.B.,  by  virtue  of  a  writ  issued  on  the  day  of  '  ~'  4fi 

the  year  of  our  Lord  [the  date  of  the  first  writ\  out  of  this 

honourable  Court  [tfthe  writ  was  specially  indorsed^  add  : — which  said  writ  was 
specially  indorsed  as  follows  :~copy  special  indorsement]  for  [dec.  Copy  Qie 
declaration  from  these  words  to  the  end,  and  all  thepttadings,  toith  thdr  dates, 
writing  each  plea  or  pleading  in  a  separate  jxirotgraph,  and  numbering  the 
same  as  in  the  pleading  delivered,  and  conclnde  thus :]  Therefore  let  a  jury 
come,  kc. 


No.  14. 

Postea  on  a  Verdict  for  Plaintiff  on  all  tfie  Issues  where  the  Drfetidant  appears  al 
-  -         '  the  Trial. 

AvTEB WARDS,  on  the  day  of  a.d.  19      ,  at  the 

Supreme  Court  House,  Sydney,  before  the  Honorable  a  Judge 

of  our  said  Court,  come  the  parties  within-mentioned  by  their  respective 
attorneys  within-mentioned,  and  a  jury  of  the  district,  being  summoned,  also 
come,  who,  being  sworn  to  try  the  matters  in  question  between  the  said  parties 
upon  their  oath,  say  that  [dsc.  state  the  afftrmative  or  negative  of  the  issue  <m  it  is 
foufidfor  the  plaintiff,  and  in  the  terms  adopted  in  the  pleading].  [If  there  be 
several  issues  joined  and  tried  then  say  as  to  the  first  issue  within  joined  upon 
their  oath  say  that  (Ac.  stale  the  affirmative  or  negative  of  the  issue  as  found  for 
plaintiff),  and  as  to  the  second  issue  within  joined,  the  jury  aforesaid  upon  their 
oath  say  that  (d:c.  so  proceed  to  state  the  finding  of  the  jury  on  aU  the.  issues).] 
[Conclude  with  an  asse^ssment  of  the  damages,  thus:]  And  they  assess  tihe 
damages  of  the  plaintiff  on  occasion  of  the  premises  within  complained  of  by  him, 
over  and  above  nis  costs  of  suit,  to  £  .     Therefore,  &c. 
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Judgment  for  PlaiiUifon  a  Vei'dict.  owm»  a. 

[Copy  the  issues  and  then  proceed  thus :]    Afterwards,  on  the 
day  of  in  the  year  of  our  Lord  [day  of  signing 

Jinal  judgnieiU]  come  the  parties  aforesaid,  by  their  respective  attorneys  aforesaid 
[or  as  the  case  may  be,  if  they  have  not  appeared  by  ajUomeys\  and  the  Honorable 
,  a  Judge  of  our  said  Court,  before  whom  the  said  issue  was 
[or  issues  were]  tried,  hath  sent  hither  his  record  had  before  him  in  these  words  : 
Afterwards  [Ac.  copy  the  po8tea\  Therefore  it  is  considered  that  the  plaintiff  do 
recover  against  the  defencIariFthe  s^i J" moneys  by  the  jurors  aforesaid  "in  Tor^i 
^oifesam  as§ess<53Tor  iftlte  action  be  in  debt  and  the  jury  do' not  assess  tlie  debt^  but 
crnTy  the  damages  andjorty  shillings  costs^  do  recover  against  the  defendant  the  said 
debt  ot  ,  and  the  moneys  by  the  jurors  aforesaid  in  form  aforesaid 

assessed]  ;  and  also  £  for  his  costs  of  suit  by  the  Court  here  adjudged 

to  the  plaintiff,  which  said  moneys  and  costs  [or  debt,  damages  and  costs]  in  the 
whole  amount  to  £ 

[In  the  margin  of  the  roll,  opposite  the  words  '*  Therefore  it  is  considered," 
tmte  Judgment  signed,  the  day  of  A.D.  19 

stating  the  day  of  signing  the  judgment.] 


No.  16. 
Writ  of  Fieri  Facias  on  a  Judgment  for  the  Plaintiff. 

EDWARD  VII,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  of  the  British  Dominions  beyond  the  Seas  King, 
Defender  of  the  Faith,  &c. 

To  our  Sheriff  of  New  South  Wales- 
Greeting  : 

Wb  command  you  that  of  the  coods  and  chattels,  money  and  securities  for  money, 
lands,  tenements,  and  hereditaments^  equities  of  reaemiptioh,  and  equitable 
interests  orariJTielongTng  to  CD.,  you  cause  to  be  made  £ 
[the  amount  of  all  the  moneys  recovered  by  the  judgment],  which  A.B.  lately  in  our 
Supreme  Court  of  New  South  Wales  recovered  against  him,  whereof  the  said 
C.D.  is  convicted,  together  with  interest  upon  the  said  sum  at  the  rate  of  four 
pounds  per  centum  per  annum   from  the  day  of  ,  one 

thousana  nine  hundred  and  ,  on  which  day  the  judgment  aforesaid 

was  entered  yp,  and  have  that  money,  togelBer~wTlh  suuhlnterest  as  afOTOSsid, 
before  us  in  oilt*  Supreme  Court  at  Sydney  immediately  after  the  execution  hereof, 
to  be  rendered  to  tne  said  A.B.  ;  and  that  you  do  all  such  things  as  you  are 
authorised  and  required  to  do  in  this  behalf  ;  and  in  what  manner  you  have 
executed  this  our  writ  make  appear  to  us  at  Sydney  immediately  after  the 
execution  hereof  ;  and  have  you  there  then  this  writ. 

^Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the 
-"^  Most  Distinguished  Order  of  Saint  Michael  and  Saint  George,  Chief 

Justice  of  our  said  Court,  at  Sydney,  this  day  of  , 

in  the  year  of  our  reign,  and  a.d.  19    . 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 

Debt  £ 

Interest       

Taxed  Costs  

Writ  of /VcW /VicwM        


Levy £ 

Besides    Sheriff's    fees,   poundage,    and   other    expenses,    and 
interest  on  £  at  4  per  cent,  per  annum  from   the 

day  of  A.D.  19    ,  until  payment. 
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RUIiES  No.  17. 

Soh  1 

'  HViV  q/*  Fieri  Facias  on  a  JudgmetU/or  the  Defendant. 

EDWARD  VII,  by  the  Graoe  of  God  of  the  Uuited  Kingdom  of  Great  Brilain  and 
Ireland  and  of  the  British  DoniinionB  beyond  the  Seas  King, 
Defender  of  the  Faith,  kc. 

To  our  Sheriff  of  New  South  Wales- 
Greeting  : 

VVjE  CQOimiuid  you  that  of  the  jy^oods  and  chatjiels,  money  and  securities  for  money ^ 
lao49t  .tenements,  and  hereditaments,  equities  of  redemption,  and  equitAole- 
ipteroats,  of  and  belonging  to  A.B.  you  cause  to  be  made  £  ,  which 

lately  in  our  Supreme  (Jourt  of  New  South  Wales  were  awarded  to  CD.  for  the 
cos^  of  def eace  in  an  action  Ifttely  pco8eaat§d  iaour  aaid. Court  By  the  said  A.^. 
against  the^said  C.D.,  whereof  the  said  A.B.  is  convicted,  together  with  interest 
upon  the  said  sum,  at  the  rate  of  four  pounds  per  '^entum  per  annum,  from  the 
day  of  ,  one  thousana  nine  hundred  and  ,  on 

which  day  the  judgment  aforesaid  was  entered  up,  and  have  that  money,  together 
with  such  interest  as  aforesaid,  before  us  in  our  Supreme  Court  at  Sydney 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  C.  D.  ;  and  that 
you  do  all  such  things  as  you  are  authorised  and  required  to  do  in  this  behalf  ; 
and  in  what  manner  you  have  executed  this  our  writ  make  appear  to  us  at  Sydney 
immediately  after  the  execution  hereof,  and  have  you  there  then  this  writ. 

Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the 
Most  Distinguished  Order  of  Saint  Michael  anii  Saint  Greorge,  Chief 
Justice  of  our  said  Court,  at  Sydney,  tliis  day  of 

in  the  year  of  our  reign,  and  a.d.  19    . 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 

Taxed  Costs  £ 

Intei'est       

Writ  of /Ver» /''acia^        


Levy £ 

Besides  Sherift's  fees,  poundage,  and  other  expenses,  and  interest 
on  £  at  4  per  cent,  per  annum  from  the  day  of 

,  A.D.  19     ,  until  payment. 


No.  18. 

Writ  of  Fieri  Facias  on  a  Rude  for  paymeiU  of  Money  and  Costs, 

EDWARD  VII,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  BriUin 
and  Ireland  and  of  the  British  Dominions  beyond  the  Seas  King, 
Defender  of  the  Faith,  kc. 

To  our  Sheriff  of  New  South  Wales,— 

Greeting : 

Wk  command  you  that  of  the  goods  and  chattels,  money  and  securities  for  money, 
lands,  tenements,  and  hereditaments,  equities  of  redemption,  and  equitably 
interests,  of  and  belonging  to  CD.   you  cause  to  be  maae  £  ,  which 

lately  in  our  Supreme  C&urt  of  New  South  Wales,  by  a  Rule  of  our  said  Court 
dated  the  day  of  ,   one  thousand  nine  hundred  and 

,  were  ordered  to  be  paid  by  the  said  CD.  to  A.B.,  together' with 
certain  costs  in  the  said  Rule  mentioned,  which  said  costs  have  been  taxed  and 
allowed  by  our  said  Court  at  £  ,  and  that  you  further  cause  to  be  made 

interest  upon  the  said  sums  of  £  and  £  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the  said  day  of  ,  one  thousand 

nine  hundred  and  ,  and  have  those  moneys,  together  with  such  interest  as 

aforesaid,  before  us  in  our  Supreme  Court  at  Sydney  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  A.B.,  and  that  you  do  all  such  things- 
as  you  are  authorised  and  required  to  do  in  this  behalf  ;  and  in  what  manner  you 
have  executed  this  our  writ  make  appear  to  us  at  Sydney  immediately  after  the 
execution  hereof  ;  and  have  you  there  then  this  writ. 
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Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the      RULES 
Most  Distinguished  Order  of  Saint  Miohael  and  Saint  Oeorge,  Chief       Sfih.  i 
Justice  of  our  said  Court,  at  Sydney,  this  day  of  * 

in  the  year  of  our  reign,  and  a.d.  19 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 

Ordered  to  be  paid  by  Rule       £ 

Taxed  Costs  

Writ  oi  Fieri  Facias        


Levy £ 

Besides  Sheriff's  fees,  poundage,  and  other  expenses,  and  interest 
on  £  at  4  per  cent,  per  annum  from  the  day  of 

,  A,b.  19    ,  until  payment. 


No.  19. 
Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of  Money, 

EDWARD  VII.  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  and  of  the  British  Dominions  beyond  the  Seas  King,  Defender 
of  the  Faith,  &o. 

To  our  Sheriff  of  New  South  Wales, — 

Greeting  : 

Wi  command  you  that  of  the  goods  and  chattels,  money  and  securities  for  money, 
lands,  tenements,  and  hereditaments,  equities  of  redemption,  and  equitable 
interests,  of  and  belonging  to  CD.  you  cause  to  be  made  £  ,  which  lately 

in  our  Supreme  Court  of  New  South  Wales  by  a  Rule  of  our  said  Court  dated  the 
day  of  ,  one  thousand  nine  hundred  and  ,  were  ordered 

to  be  paid  by  the  said  CD.  to  A.B.,  and  that  you  further  cause  to  be  made 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  said  day  of  ,  one  thousand  nine  hundred  and  ,  and  have 

that  money,  together  with  such  interest  as  aforesaid,  before  us  in  our  Supreme 
Court  at  Sydney  immediately  after  the  execution  hereof,  to  be  renderod  to 
the  said  A.B.  ;  and  that  vou  do  all  such  things  as  you  are  authorise*  1  and 
required  to  do  in  this  behalf ;  and  in  what  manner  you  have  executed  this  our 
wnt  make  appear  t-o  us  at  Sydney  immediately  after  the  execution  hereof ;  and 
have  you  there  then  this  writ. 

Witness  the  Honorable  Sir  Frederick  Darley,  Kniffht  Grand  Cross  of  the 
Most  Distinguished  Order  of  Saint  Michael  and  sietiot  George,  Chief  Jus- 
tice of  our  said  Court,  at  Sydney,  this  day  of  in  the 
year  of  our  reign,  and  a.d.  19 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 

Ordered  to  be  paid  by  Rule £ 

Writ  of  Fieri  Facias     

Levy £ 

Besides  Sheriff's  Fees,  poundage,  and  other  expenses, 
and  interest  on  £  at  4  per  cent,  per  annum  from 
the  day  of  a.d.  19      ,  until  payment. 


Digitized  by 


Google 


466  Forma. 

RULES  No.  20. 

Soh.  1.  Writ  of  Fieri  FacioLB  mi  a  Rvlefor  Payment  of  Costs  mily. 

EDWARD  VII,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  and  of  the  British  Dominions  beyond  the  Seas  King,  Defender  of 
the  Faith,  &c. 

To  our  Sheriff  of  New  South  Wales — 

Greeting : 

We  command  you  that  of  the  goods  and  chattels,  money  and  secnrities  for 
money,   lands,    tenements,   and   hereditaments,    equities    of    redemption,    and 
equitable  interests  of  and  belonging  to  0.  D. ,  you  cause  to  be  made  £ 
for  certain  costs,  which  lately  in  our  Supreme  Court  of  New  South  Wales  by  a 
rule  of  our  said  Court,  dated  the  day  of  ,  one  thousand 

nine  hundred  and  ,  were  ordered  to  be  paid  by  the  said  C.  D.  to 

A.B.,  which  said  costs  have  been  taxed  and  allowed  by  our  said  Court  at  the  said 
sum  ;  and  that  you  further  cause  to  be  made  interest  on  the  said  sum  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  day  of  , 

one  thouKaud  nine  hundred  and  ,  and  have  that  money,  together 

with  such  interest  as  aforesaid,  before  us  in  our  Supreme  Court  at  Sydney 
immediately  after  the  execution  thereof  to  be  rendered  to  the  said  A.B.  ; 
and  that  you  do  all  such  things  as  you  are  authorised  and  required  to  do 
in  this  behalf  ;  and  in  what  manner  you  have  executed  this  our  writ  make  appear 
to  us  at  Sydney  immediately  after  the  execution  hereof  ;  and  have  you  there  then 
this  writ. 

Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the 
Most  Distinguished  Order  of  Saint  Michael  and  Saint  George,  Chief 
Justice  of  our  said  Court,  at  Sydney,  this  day  of 

in  the  year  of  our  reign,  and  a.  o.  19    . 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 

Taxed  costs         £ 

V^rit  of  Fieri  Facicut 


Levy        £ 

Besides  Sheriff's  fees,  poundage,  and  other  expenses,  and 
interest  on  £  at  4  per  cent,  per  annum 

from  the  day  of  a.d.  19    , 

until  payment. 


No.  21. 

Writ  of  Capias  ad  Salisfa^iendum  on  a  JudgrnetU  for  Plaintiff. 

EDWARD  Vn,  by  the  Grace  of  God  uf  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  of  the  British  Dominions  beyond  the  Seas  King,  Defender 
of  the  Faith,  &c. 

To  our  Sheriff  of  New  South  Wales- 
Greeting  : 

We  command  you  that  you  take  CD.,  and  him  safely  keep  so  that  you  may 
have  his  body  before  us  in  our  Supreme  Court  at  Sydney  immediately  after  the 
execution  hereof,  to  satisfy  A.B.  £  [the  amount  of  all  the  moneys  recovered  by 
the  judgment]  which  the  said  A.B.  lately  in  our  said  Court  recovered  against  the 
said  CD.,  whereof  the  said  CD.  is  convicted,  together  with  interest  upon  the 
said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day 

of  ,  one  thousand  nine  hundred  and  ,  on  which  day  the  judgment 

aforesaid  was  entered  up  ;  and  have  you  there  then  this  writ. 

Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the 
Most  IHstinguished  Order  of  Saint  Michael  and  Saint  George,  Chief  Jus- 
tice of  our  said  Court,  at  Sydney,  this  day  of  in  the 
year  of  our  reign,  and  a.d.  19 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court 
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Fo7*rru<,  467 

No  22.  RULES 

Writ  of  Hahen   Facias  in  Ejectment  upon  a  Judgment  by  Dtfnult.  wu«.      • 

EDWARD  VII.,  by  the  Grace  of  God  of  the  United  Kingdom  of  (iieat  Britain 
and  Ireland  and  of  the  British  DominionH  beyond  the  St^a^  King, 
Defender  of  the  Faith,  &c. 

To  our  Sheriflf  of  New  South  Wales— 
.  Greeting : 

WirEREAS  A.H.  lately  in  «Myr  Snprftn^f^  (>7urt  Iff  Kew  tiouth  Wales  by  the  . 
judcmcnt  of  the  said  Court  recovered  possft««inn  nf  \Kfirf  describe  the  ftroptrty  a» 
m  the  irrtt  of  ejectmenll  vv'tj  pari  only  o/  the  land  haft  been  recovered  describe  *mch 
j>art  as  in  the  judgment]^  with  the  appurtenances  :  Therefore  we  command  you 
Vbftt  without  deli^  you  cause  th_e  said  A.  B.  w  ho_*"^jnnftf*Hflit^F^  ^^  >^*^  fmid  lftD*^°_ 
and  yrt^"MR^ii  ^'^*'  *^"*  Appnrt-^P"''^^  4".<5^»"  what  manner  you  have  executed 
thia  oui  writ  make  ^»ppeftr  *^  "« |^^  SyHnpy  iniiDediati?lj'  _after^he  fxtTuttoTT 
liereof  ;  and  bave  you  there  then  this  writ. 

Witness  the  Honorable  Sir  Freilerick  Darley,  Knisht  (xrcuid  Cross  of  the 
Most  Distinguished  Order  of  Saint  Michael  and  Saint  George,  Chief 
Justice  of  our  said  Court,  at  Sydney,  this  day  of  , 

in  the  year  of  our  reign,  and  a.d.  19    . 

For  the  Pmthonotary, 

Clerk  of  the  Supreme  Ccmrt. 


No.  23. 

Writ  of  Habere  Fada^  and  Fieri  Fadanfor  CofUs  njton  a  Judgment  for  Plaint  if  in 
Ejectment  where  Defendant  hoM  appeared. 

EDWARD  VII,  by  the  (irace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  of  the  British  Dominions  beyond  the  Seas  King, 
Defender  of  the  Faith,  &c 

To  our  Sheriff  of  New  South  Wales — 

Greeting : 

Whekkas  A.B.  lately  in  our  Supreme  Court  of  New  South  Wales  recovered 
possession  of  [liere  describe  the  property  oh  in  the.  tcrit  of  ejectment^  or  if 
part  only  of  the  land  has  been  recoi*tred^  dencrih  ■  ttuch  part  as  in  the  judgment]^ 
with  the  appurtenances,  in  an  action  of  ejectment  at  the  suit  of  the  said 
A.B.  against  CD.  :  Therefore  we  command  you  that  without  dalay  yoa  cause 
the  said  A.B.  to  have  possesRion  of  the  said  lands  and  premises,  with 
the  appuftensncein"  "SmTjwe^also  command  you  that  of  tlio  gooda  and  chattels, 
T^nfty^iul  HHUUiities' for" money,  lands,  t«nement8,  and  hereditaments^  equities 

of  redemption,    and  "e<|uitable iniereets'    of   and   oelonging  to  the  jsaid  C.D. 

you  cause  to  *)e  made  £  ~      wTiich  "Oie  said  A.B.  lately  in  our  said  Court 

recoveredligaTnst  the  said  CD.  for"The  said  A.B.'s  costs  of  the  said  suit,  whereof 
t^esaidTT.  D^isjconvicted,  together  with  interest  upon  the  said  sum  at  the  rate 
of  four  pounds  per  gentum  per  annum  from  the  day  of  one 

tLousana  liine  hundred  and  ,  on  which  day  the  judgment  aforesaid  was 

entered  up,  and  have  that  money,  together  with  such  interest  as  aforesaid,  before 
us  in  our  Supreme  Court  at  Sydney  immediately  after  tbe  execotioa.  hereof,  to  be 
rendered  to  ttie  said  A.B.  ;  and  that  you  do  all  such  things  as  you  are  authorised 
and  re<|uired  to  do  in  this  behalf.  And  in  what  manner  you  have  executed  this 
our  writ  make  appear  to  us  at  Sydney  immediately  after  the  execution  hereof ; 
and  have  you  there  then  this  writ. 

Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the 
Most  Distinguished  Order  of  Saint  Michael  and  Saint  George,  Chief 
Justice  of  our  said  Court,  at  Sydney,  this  day  of  in 

the  year  of  our  reign,  ana  a.d.  19 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 
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458  Forms. 

{tpLEB  Taxed  Costs         £ 

gQk^  4  Interest  

^^^*     '  Writ  of  Ifabere  FacioH  mid  Fieri  Faciaa 

Levy £ 

Besides  SherifiTs  fees,  poundage,  and  other  expenses, 
and  interest  on  £  at  4  per  cent,  per  annum 

from  the  day  of  ,  a.d.  19    ,  tuitil 

payment. 


No.  24. 

Writ  of  Fieri  J'acias  for  Co^Cs  on  a  JudgmejU  Jor  PlairUiff  in  Eit 
where  Defendant  has  appeared. 

KDWARD  VII,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britoin 
and  Ireland  and  of  the  British  Dominions  beyond  the  Seas  King* 
Defender  of  the  Faith,  &c. 

To  our  Sheriff  of  New  South  Wales  - 
Greeting : 

Wit  command  you  that  of  the  goods  and  chattels,  money  and  securities  for 
money,  l%nds,  tenements,  and  heremtaraents.  equities  ofreJempliony  and  equitable 
interests  of  and  belon^iug  to  C.  D.  you  cause  to  oe  m^ada  j^  which  A.B., 

lately  in  our  Supreme  Court  of  New^  South  Wales,  recovered  against  him,  for  the 
said  A.B.*8  costs  of  suit  in  an  action  of  ejectment  brought  by  the  said  A.B.  against 
the  said  C. D.  in  that  Court,  whereof  the  said  CD.  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  one  thousand  nine  hundred  and 

,  on  which  day  the  judgment  aforesaid  was  entered  up,  and  have 
that  money,  together  with  such  interest  as  aforesaid,  before  us  in  our  Supreme 
Court  at  Sydney  immedi^itely  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.B.  f  and  that  you  do  all  such  things  as  you  are  authoriped  and  required  to 
do  in  this  behalf.  And  in  what  manner  you  have  executed  this  our  writ  make 
appear  to  us  at  Sydney  immediately  after  the  execution  hereof  ;  and  have  you  there 
then  this  writ. 

Witness  the  Honorable  Sir  Frederick  Darley,  Knight  Grand  Cross  of  the 
Most  Distinguibhed  Order  of  Saint  Michael  and  Saint  George,  Chief 
•Justice  of  our  said  Court,  at  Sydney,  this  day  of 

in  the  year  of  our  reign,  and  a.d.   19 

For  the  Prothonotary, 

Clerk  of  the  Supreme  Court. 

Taxed  Costs  £ 

Interest        ..  

Writ  of /'Vert /(acja^        

Levy        £ 

Besides  Sheriffs  fees,  poundage  and  other  expenses, 
and  interest  on  £  at  4  per  cent  per  annum 

from  the  day  of  , 

A  D.  19      ,  until  payment. 


No.  25. 
Title  in  appfirations  for  prohibition^  <t:c. 


In  the  Supreme  Court      ) 
of  New  South  Wales.  | 


Ex  parte  A.B.  [name  and  addrem  of  applicant]. 

Be  CD.  and  E.F.  [ruzmex,  additional  and  addrtMea  oj  rettpoftdenis, 
or  persons  songhf.  to  he  made  respondents]. 
Role  491.  Prohibition  [or  as  the  case  may  hej 
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No.  26.  RULES 

In  the  Supreme  Court     1  Soll.  1. 

of  New  South  Wales. ) 

In  pursuance  of  the  Rules  of  the  Supreme  Court  of  New  South  Wales,  it  is  hereby  Rule  463. 
certified  that  has  been  duly  examined  in  Legal  History  at  an 

Intermediate  Examination  held  on  the  day  of  as  required  by 

the  said  Rules,  and  that  the  said  has  satisfactorily  passed  the 

said  Examination. 
Dated  this  day  of  ,  a.d.  19 

President,  Board  of  Examiners. 
Countersigned — 

Secretary. 


No.  27. 
of  New  South  Wales. 


In  the  Supreme  Court     *> 


In  pursuance  of  the  Rules  of  the  Supreme  Court  of  New  South  Wales,  it  is  hereby  Rale  464. 
certified  that  has  oeen  duly  examined  in  the  Laws  of  Real  and 

Personal  Property  at  an  Intermediate  Examination  held  on  the  day 

of  as  required  by  the  said  Rules  ;  and  that  the  said  has 

satisf  ictorily  passed  the  said  Examination. 

Dated  this  day  of  a.d.  19 

President,  Board  of  Examiners. 
Countersigned — 

Secretary. 

No.  28. 
In  the  Supreme  Court) 
of  New  South  Wales.  ) 

In  pursuance  of  the  Rules  of  the  Supreme  Court  of  New  South  Wales,  it  is  hereby  Rule  4tt. 
certified  that  has  been  duly  examined  as  reouired  by  the  said 

Rules  ill  Section  of  the  Final  Examination  ;  and  that  the  said 

has  satisfactorily  passed  the  said  Section  of  the  said  Final  Examination. 
Dated  this  day  of  a.d.  19 

President,  Board  of  Examiners. 
Countersigned — 

Secretary. 

No.  29. 
Ill  the  Supreme  Court  ^ 
of  New  South  Wales.  S 

In  pursuance  of  the  Rules  of  the  Supreme  Court  of  New  South   Wales,  it  is  Rule  466. 
hereby    certified    that  has    been    duly    examined  in  all  the 

subjects  of  the  Final  Examination  as  required  by  the  said  Rules  ;  and  that  the 
said  has  satisfactorily  passed  the  said  Examination. 

Dated  this  day  of  a.  d.  19 

President,  Board  of  Examiners. 
Countersigned— 

Secretary. 

No.  30. 
In  the  Supreme  Court     ) 
of  New  South  Wales.  \ 

In  pursuance  of  the  Rules  of  the  Supreme  Court  of  New  South  Wales,  it  is  hereby  Roie  467. 
certified  that  has  complied  with  all  the  conditions  prescribed,  and  has 

passed  all  the  examinations  required  by  the  said  Rules ;  and  it  is  further  certified 
that  the  said  is  fit  and  capable  to  act  as  a  Solicitor  of  the  said  Court. 

Dated  this  day  of  a.d.  19. 

President,  Board  of  Examiners. 


Countersigued- 


Socretary. 
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460  Fonns. 

RULES  No.  31. 

Sell.  1*  QuestioTiB  to  be  ansioered  by  the  Clerk. 

Bale  479.  1*  Where  did  yoo  board  and  lodge  during  the  continuance  of  your  articles  ? 

2.  During  what  hours  were  you  required  to  attend  to  the  business  of  your 
master's  office  ? 

3.  What  was  your  age  on  the  day  of  the  date  of  your  articles  ? 

4.  Have  you  served  the  whole  term  of  your  articles  at  the  office  where  the 
Solicitor  to  whom  you  were  articled  or  assigned  carried  on  his  business  ?  If  not, 
state  the  reason. 

5.  Have  you  at  any  time,  during  the  term  of  your  articles,  been  absent 
without  the  permission  of  such  Solicitor  or  Solicitors  ?  If  so,  state  the  length  and 
occasions  of  such  absence. 

6.  Have  you,  during  the  period  of  your  articles,  been  engaged  oroonoemed 
in  any  profession,  trade,  or  business,  other  than  your  professional  employment  as 
Clerk  to  the  Solicitor  or  Solicitors  to  whom  yon  were  articled  or  assigned  ? 

7.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or  oon- 
oemed  in  any  and  what  profession,  trade,  or  business,  other  than  the  profession 
of  a  Solicitor  ?  If  so,  for  how  long  a  time  and  why  were  you  so  engaged  or 
concerned  ? 


No.  32. 

Questions  to  be  answered  by  the  Master  Solicitor. 

Il^e479.  ^*  ^^  ^•^'  served  the  whole  term  of  his  articles  at  the  office  where  you 

carry  on  your  business  ?    If  not,  what  was  the  re<ison  ? 

2.  Has  the  said  A. 6.  at  any  time,  during  the  term  of  his  articles,  been 
absent  without  your  permission  ?  If  so,  for  how  long  a  time,  and  on  what 
occasions  was  he  so  absent  ? 

3.  Has  the  said  A.B.  during  the  period  of  his  articles  been  engaged  in  or 
concerned  in  any  profession,  trade,  or  businofls,  other  than  bin  professional 
employment  as  your  articled  Clerk  ? 

4.  Has  the  said  A.B.  during  the  whole  term  of  his  clerkship,  with  the 
exception  above-mentioned,  been  faithfully  and  diligently  employed  in  your 
professional  business  of  a  Solicitor  ? 

5.  What  have  been  the  moral  conduct,  character,  and  habits  of  the  said 
A.  B.  during  the  time  he  has  served  under  his  articles  ? 

6.  Do  you  consider  the  said  A.B.  a  fit  and  proper  person  to  be  a  Solicitor 
of  the  Supreme  Court  ? 

7.  Has  the  said  A.B.,  to  your  knowledge,  since  the  expiration  of  his  articles 
been  engaged  and  concerned  in  any  and  what  profession,  t«^e,  or  business,  other 
than  the  profession  of  a  Solicitor  ?  If  so,  for  now  long  a  tiiud  was  he  so  engaged 
or  concerned  ? 


No.  33. 

i/iiestions  to  be  answered-  by  two  respectable  householders  to  whom  the  articled  Clet  k- 

is  personally  knoum. 

Role "i 79.  1.  How  long  have  you  known  A.B.  ? 

2.  What,  as  far  as  came  under  your  observation,  have  been  his  character  and 
conduct  ? 

3.  With  reference  to  these  questions,  do  you  consider  him  to  be  a  fit  and 
proper  person  to  be  a  Solicitor  of  tne  Supreme  Court  ? 


No.  34. 

Certificate  to  be  signed  by  the  MasUr  Solicitor. 

Bole  479.  ^>  CD.,  do  hereby  certify  that  A.B.  hath  duly  and  faithfully  served  his 

Articles  of  clerkship  (or  assignment,  as  the  case  may  be)  bearing  date  the 
day  of  ,  for  the  term  therein  expressed,  and  that  he  is  a  fit  abd  proper 

person  to  be  admitted  a  Solicitor. 
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No.  35.  RULES 

In  the  Supreme  Court       \  OaIi    4 

of  New  South  Wales,     f  ***"•  *' 

In  the  matter  of  the  application  of  A.B.,  a  HoKcitor  of  the 
Supreme  Court  of  ,  to  be  eoiiditionallv  admitted 

a  Bolioitor  of  the  Supreme  Court  of  New  South  Wales. 
On  the  day  of  ,   in  the  year  one  thousand  nine  male  481. 

hundred  and  A.B.,  of  Sydney,   in  the  State  of   New  South   Wales,  a 

Solicitor  of  the  Supreme  Court  of  being  duly  sworn,  makes  oath  and 

aays  as  follows : — 

1.  Before  the  commencement  of  the  present  Term,  namely,  on  the 

day  of  last  [or  instant],  I  handed  [or  caused  to  be  handed]  to  the 

Secretary  of  tlie  Solicitors*  Admission  Board  a  notice  of  my  intention  to  apply  for 
admission  as  a  Solicitor,  at  the  end  of  the  present  Term,  containing  mv  name  and 
places  of  residence,  a  copy  whereof  is  hereunto  annexed,  marked  with  the  letter 
»«  A." 

2.  On  the  said  day  of  last  {or  instant]  I  also  affixed 
[or  caused  to  be  affixe<l]  true  copies  of  the  said  notice  in  the  office  of  the  Court, 
and  also  in  the  vestibule  of  the  court-house. 

8.  During  the  said  Term,  namely,  on  the  ,  ,  and 

days  of  ,  instant,  I  caused  to  be  inserted  in  the  , 

a  daily  newspaper  |>nblished  in  Sydney,  a  notice,  a  true  copy  whereof  is  hereunto 
annexed,  marked  with  the  letter  "  B." 

4.  During  the  said  Term,  namely,  on  the  ,  ,  and 

days  of  ,-  instant,  I  also  caused  to  be  inserted  in  , 

a  daily  newspaper  published  in  Sydney,  a  notice,  a  true  copy  whereof  is  hereunto 
annexed,  marked  '*  B.*' 

Sworn  by  the  Deponent  on  the  day  first  above  \ 
mentioned,  at  Sydney,  before  me, —  > 

A  Commissioner  for  Affidavits. 


No.  36. 
In  the  Supreme  Court       ( 
of  New  South  Wales.     \ 

In  the  matter  of  the  application  of  A.  B.  to  be  admitted  a  Solicitor 
of  the  Supreme  Court  of  New  South  Wales. 

On  the  day  of  ,  in  the  year  one  thousand  nine  hundred  and  Role  481. 

,  A.B.,  of  ,  in  the  State  of  New  South  Wales,  being  duly  sworn, 

makes  oath,  and  says  as  follows  : — 

1.  Before  the  commencement  of  the  present  Term,  namely,  on  the 

day  of  last  [or  instant],  I  hanaed  [or  caused  to  be  handed]  to  the 

Secretary  of  the  Solicitor's  Admission  Board  a  notice  of  my  intention  to  apply  for 
admission  as  a  Solicitor  at  the  end  of  the  present  Term,  containing  my  name  and 
places  of  residence  and  service  for  the  last  two  years,  a  copy  whereof  is  hereunto 
annexed  and  marked  with  the  letter  *'  A." 

2.  On  the  said  day  of  last  [or  instant],  I  also  affixed  [o»* 
caused  to  be  affixe<l]  true  copies  of  the  said  notice  in  the  office  of  the  Court,  and 
also  in  the  vestibule  of  the  court-house. 

3.  During  the  said  Term,  namely,  on  the  ,  ,  and 

days  of  ,  instant,  I  caused  to  be  inserted  in  the  ,  a  daily  news- 

paper published  in  Sydney,  a  notice,  a  true  copy  whereof  is  hereunto  annexed, 
marked  with  the  letter  ♦*  B." 

4.  During  the  said  Term,  namely,  on  the  ,  ,  and 

days  of  instant,  I  also  caused  to  be  inserted  in  ,  a  daily  news- 

paper published  in  Sydney,  a  notice,  a  true  copy  whereof  is  hereunto  annexed, 
marked  **B." 

5.  I  have  passed  all  the  .examinations  prescribed  by,  and  have  complied 
with  all  the  requirements  of  the  Rules  of  this  honorable  Court  relating  to  tho 
admission  of  Solicitors  as  appears  from  the  certificate  hereunto  annexed,  marked 

Sworn  by  the  Deponent  on  the  day  first  above ) 
mentioned,  at  Sydney,  before  me, —         ] 

A  Commissioner  for  Affidavits. 
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RULES  No.  37. 

GaIi    4        In  the  Supreme  Court) 
^"'  *•  of  New  South  Wales,  j 

In  the  matter  of  the  application  of  A.  6.,  a  6arrister-at-law,  and 
of  the  **  Legal  Practitioners'  Act,  1898." 

Rule  488.  Qj^  ^\^q  ^lay  of  in  the  year  one  thous^d  nine  hundred  and 

,  A.B.,  of  Sydney,  in  the  State  of  New  South  Wales,  Barrister-atlaw, 
being  duly  sworn,  makes  oath  and  says  as  follows  : — 

1.  I  was  admitted  as  a    Barrister    by    this    honorable  Court    on    the 

day  of  ,  in  the  year  one  thousand 

eight  hundred  and 

2.  I  am  desirous  of  having  my  name  removed  from  the  Roll  of  Barristers 
in  this  honorable  Court,  with  a  view  to  being  admitted  as  a  Solicitor  of  this 
honorable  Court,  under  and  by  virtue  of  the  ** Legal  Practitioners*  Act,  1898." 

Sworn  by  the  Deponent  on  the  day  first  above  ( 
mentioned,  at  Sydney,  before  me, —  ) 

A  Conmiissioner  for  Affidavits. 


No.  38. 
In  the  Supreme  Court  ^ 
of  New  South  Wales.  > 

In  the  matter  of  the  application  of  A.B.,  a  Solicitor  of  the  Supreme 
Court  of  ,  to  be  conditionally  admitted  a 

Solicitor  of  the  Supreme  Court  of  New  South  Wales. 

Role  484.  On  the  day  of  in  the  year  one  thousand  nine  hundred 

and  ,  A.B.,  of  Sydney,  in  the  State  of  New  South  Wales,  a  Solicitor 

of  the  Supreme  Court  of  being  duly  sworn  makes  oath  and  says 

as  follows  : — 

1.  On  the  day  of  one  thousand  hundred 
and  I  was  duly  admitted  a  Solicitor  of  the  Supreme  Court 
of 

2.  The  paper  writing  hereunto  annexed,  marked  *'  A,"  is  a  true  copy  of  the 
Certificate  of  my  admission  as  such  Solicitor,  and  I  am  the  person  namea  therein. 

3.  I  have  not  done  or  committed  any  act  or  thing  which  would  cause  my 
name  to  be  struck  off  the  Roll  of  Solicitors  of  the  said  Court,  and  to  the  best  of 
my  knowledge  and  belief  my  name  still  remains  on  the  said  Roll. 

4.  I  ceased  to  practise  in  the  State  of  on  the  day 
of                              last  past. 

5.  I  arrived  in  the  State  of  New  South  Wales  on  the  day 
of                              last  past. 

6.  I  have  resided  in  the  State  of  New  South  Wales  for  a  period  of  three 
months  precedinfi;  the  date  hereof.  [State  whether  residence  continuous  or  not  and 
reason  of  ahnenre  from  New  South  WaleSj  if  any], 

7.  Since  I  ceased  to  practise  as  aforesaid,  I  have  been  engaged  in  [Statt 
mode  of  employ meni\. 

8.  I  am  known  to  CD.,  of  ,  and  E.F.,  of  ,  two 
respectable  householders  resident  in  the  State  of  New  South  Wales,  and  I  refer 
to  the  said  CD.  and  E.F.  as  to  any  enquiries  that  may  be  made  respecting  myself. 

Sworn  by  the  Deponent  on  the  day  first  above  ") 
mentioned,  at  .Sydney,  before  me, —  ) 

A  Commissioner  for  Affidavits. 


No.  39. 
In  the  Supreme  Court     ") 
of  New  South  Wales.  > 

In  the  matter  of  the  applicatioi)  of  A.B.,  a  Solicitor  of  the  Supreme 
Court  of  to  have  his  conditional  admission  as 

a  Solicitor  of  the  Supreme  Court  of  New  South  Wales  confirmed. 

On  the  day  of  in  the  year  one  thousand  nine  hundred 

and  ,  A.B.,  of  Sydney,  in  the  State  of  New  South  Wales,  a  Solicitor  of 

the  Supreme  Court  of  being  duly  sworn,  makes  oath  and  says  as  follows  :— 
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1.  By  Rule  dated  the  day  of  last  past,  I  was  conditionally      RULES 
admitted  a  Solicitor  of  this  honorable  Court  for  a  period  of  twelve  months.  B6k   i. 

2.  I  have  not  been  engaged  or  occupied  at  any  time  since  my  conditional 
admission  as  aforesaid  in  any  profession,  business,  pursuit,  or  calling  other  than 
that  of  a  Solicitor. 

3.  I  have  not  committed  or  been  privy  to  or  cognisant  of  any  act,  omission, 
niatter,  or  thing  disentitling  me  to  confirmation  of  my  said  conditional  admission 
as  aforesaid. 

4.  I  did  on  the  day  of  instant  serve  upon  the  Secretary 
of  the  Solicitors'  Admission  Board,  and  also  upon  the  Secretary  of  the  Incorporates 
Law  Institute,  a  written  notice  of  my  intention  to  apply  to  this  honorable  Court 
to  have  my  said  conditional  admission  as  a  solicitor  confirmed. 

Sworn  by  the  Deponent  on  the  day  first  above "( 
mentioned,  at  Sydney,  before  me, —  j 

A  Commissioner  for  Affidavits. 


APPENDIX  TO  FIRST  SCHEDULE. 

The  Board  of  Examiners  of  Articled  Clerks,  with  the  approval  of  the  Judges, 
direct  the  publication  of  the  following  as  being  the  books  and  portions  of  b<K>ks 
in  which  they  intend  to  conduct  the  Intermediate  and  Final  Examinations  from 
the  20th  day  of  July,  1902. 

ARTHUR   G.   SADDINGTON,       . 

Secretary  to  the  Board. 
Supreme  Court,  Sydney,  1^  December,  1901. 


A. — The  Intermediate  Examination  in  Legal  Hihtohy. 

i.  The  Students*  Legal  History  (R.  S.  Deans). 

2.  The  Law  of  the  Constitution  ( Dicey). 

X  Imperial  Law  (Webb),  chapters  1,  2,  and  3. 

B.— The  Intermediate  Examination  in  Law. 

1.  Williams'  "Principles  of  the  Iaw  of  Real  Property"  (18th  or  later 
edition).* 

2.  Williams'  "Principles  of  the  Law  of  Personal  Property"  (14th 
edition).* 

(Students  arc  advised  to  study  these  text-books  in  conjunction  with 
Millara's  Appendix  to  Williams'  Real  Property  and  Millard's  Personal  Property.) 

C.  — The  Final  Examination. 

Section  I. — 7%€  Law  of  Property  and  Principles  of  Conveyandng, 

1.  Dissertations  on  the  Law  and  Practice  of  Conveyancing  contained  in 
Prideaux  Precedents,  omitting  parts  relating  to  the  FJnglish  system. of  searches 
for  encumbrances  and  copyholds  (preferably  lOth  edition)  ;  to  be  studied  in 
conjunction  with  Mr.  Hogg's  **  Hints  on  the  Law  and  Practice  of  Conveyancing 
in  New  South  Wales."  f 

2.  The  Real  Property  Act,  1900.  (In  reference  to  this  Act,  students  are 
advised  to  refer  to  the  notes  contained  in  Canaway's  Real  Property  Act. ) 

3  Williams'  "Principles  of  the  Law  of  Real  Property,"  omitting  Part  III 
<l8th  or  later  edition).* 

4.  Williams'  "Principles  of  the  Law  of  Personal  Property,"  omitting 
Part  II,  chapters  4  (Bankruptcy)  and  6  (so  far  as  relates  to  Company  Law).* 

Section  2. — Equity ^  Proba/Cy  Divorce^  Bankruptcy j  and  Company  Law. 

1.  Snell,  "  Principles  of  Equity  "  (11th  or  later  edition).* 

2.  Walker  and  Elgood,  "  Executors  and  Administrators  "  (2nd  or  Inter 
edition).* 

3.  Dixon,  "  Law  of  Divorce,"  omitting  part  relating  to  practice  (2nd  or 
later  edition).* 
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RULES  *•  Williams'   "  Principles  of  the  Law  of  Personal  ProperU^."  Part  11, 

g^li   ^^       chapter  4  (Bankraptcy)  and  chapter  6  (so  far  as  relates  to  Company  Law).* 

[A  compendious  account  of  the  law  in  force  in  New  South  Wales  on  these 
two  subjects  will  be  found  in  Millard's  **  Law  of  Personal  Property,"  pages  127  to 
166  and  192-218.1 

Section  3. — (A)  GaiUracUiy  Mercantile  Law^  and  Torts, 

1.  Anson,  **  Taw  of  Contracts  "  (8th  or  later  edition).* 

2.  Pollock,  "Law  of  Torts"  (6th  or  later  edition).* 

3.  Steven,  **  Mercantile  Law,"  Part  II  (3rd  or  later  edition).* 

Section  3. — (B)  Criminal  Law  and  Practice  and  the  Laio  of  Evidence, 

1.  Harris,  "Criminal  Law"  (5th  or  later  edition).* 

2.  The  Crimes  Act,  1900,  omittins;  sections  prescribing  punishments.  (In 
reference  to  this  Act,  students  are  aovised  to  refer  to  the  notes  contained  in 
Hamilton  and  Addison's  Crimes  Act,  1900.) 

3.  Stephen,  **  Digest  of  the  Law  of  Evidence  "  (5th  or  later  edition).* 

4.  The  Evidence  Act,  1898. 

5.  The  State  Law  and  Reoords  Recognition  Act,  1901  (Federal). 

Section  4. — (A, J  Supreme  Court  Practice, 

1.  The  Common  Law  Procedure  Act,  1899,  and  Rules. 

2.  The  Equity  Act,  1901,  and  Rules 

3.  The  Wills,  Probate,  and  Administration  Act,  1898,  Part  II,  and  Rules. 

4.  The  Matrimonial  Causes  Act,  1899,  and  Rules. 

5.  The  Bankruptcy  Act,  1898,  and  Rules. 

Sectioji  4. — (B.J  Inferior  Court  Practice, 

1.  The  District  Court  Act^  1901,  and  Rules. 

2.  The  Small  Debts  Recovery  Act,  1899. 

3.  The  Justices  Act,  1902. 

4.  The  Police  Oifences  Act,  1901,  ParU  I  and  II. 

(In  default  of  a  more  recent  publication,  students  are  still  advised  to  refer 
to  Wilkinson's  "Australian  Magistrate"  (6th  edition),  and  especially  to  those 
parts  which  relate  to  "Appeals,"  "Apprehension  of  Offenaers,"  "Arrest," 
"  Attorney -General,"  "Certiorari,"  "Constables,"  "  Contracttirs'  Debts," 
"Coroners,"  "Criminal  Information,"  "Deserted  Wives  and  Children," 
"Distress,"  "/ra66(M(7orptw,"  "The  Justices  Acts,"  "Mandamus,"  "Masters 
and  t^ervants,"  "Petty  Sessions,"  "Kent  and  Replevin,"  "Small  Debts 
Recovery,"  "Sureties,"  "Tenants.") 

[Students  are  reminded  that,  in  this  paper,  questions  may  be  asked  with 
respect  to  the  different  methods  of  appealing  from,  or  correcting,  the  decisions  of 
the  Inferior  Courts.] 

Notice  to  Candidates  for  the  Intermediate  and  Final  ExaminationB  in  Law, 

1.  The  English -text  books  prescribed  for  these  examinations  are,  in  a  great 
measure,  prescribed  for  the  purpose  of  indicating  the  scope  and  subject  matter  of 
the  examination ;  but,  on  all  suojecte  where  the  law  in  force  in  New  South  Wales 
differs  from  the  English  law,  candidates  are  required  to  make  themselves 
acquainted  with  the  law  in  force  in  New  South  Wales.  Text-books,  or  parts  of 
books  which  require  to  be  reskd  in  connection  with  local  statutes,  are  marked  with 
an  asterisk. 

2.  Candidates  are  reminded  that  English  statutes,  passed  after  the  25th 
July,  1828,  are  not  in  force  in  this  State,  except  in  cases  where  the  enactment 
has  been  made  binding  by  the  Imperial  Parliament,  either  expressly  or  bv 
necessary  implication.  At  the  same  time,  a  considerable  number  of  English 
statutes  passed  after  that  date  (suoH  as  the  English  Wills  Act,  1837),  have  been 
expressly  adopted  by  the  local  legislature  :  whilst  a  considerable  number  of  local 
enactments  (such  as  the  Bills  of  Exchange  Act,  1887)  have  been  based  on  similar 
enactments  previously  passed  in  the  United  Kingdom.  As  to  how  far  law  in 
force  in  Enffland  prior  to  25th  July,  1828,  applies  in  New  South  Wales,  reference 
may  be  made  to  Webb's  "  Imperial  Law."  As  to  how  far  English  statutes  have 
been  adopted  by,  or  embodied  in,  local  legislation,  reference  may  be  made  to 
Mclntyre  and  Curlewis'  "Tables  of  Statutes,"  although  these  must  now  be 
consulted  in  conjunction  with  the  "  Index  to  the  Consob'dated  Statutes." 

3.  In  cases  where  local  statutes  are  expressly  prescribed  as  subjects  for 
examination,  the  examination  will  be  confined,  so  far  as  possible,  to  the  general 
tenor  and  essential  or  more  im]>ortant  provisions  of  the  statutes  referred  to  :  or, 
in  other  words,  to  such  matters  as  would  6nd  a  place  in  a  student's  text  book. 
The  English  text-books  will  serve,  to  some  extent,  as  a  guide  in  this  matter. 
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4.  GandidAtes  are  reminded  that  the  State  laws  oo  some  of  the  sabjecta      RULEB 
included  in  these  examinations  are  liable  to  be  superseded  by  Federal  legislation ;       ^gjh.  i 
whilst  on  other  subjects  the  existing  Acts  are  nkely  to  he  displaced  by  Con- 
ftolidated  Acts.    Candidates  are  further  reminded  that  they  are  liable  to  be 
examined  in  any  Acts  or  Rules  relating  to  the  subjects  of  these  examinations 

passed  or  made  by  either  the  State  or  the  Federal  Parliament  more  than  six 
calendar  months  prior  to  the  date  at  which  such  examinations  may  be  held. 

5.  Candidates  are  also  advised,  prior  to  entering  on  their  studies  for  the 
final  examination,  to  make  themselvus  acquainted  with  the  general  tenor  of  both 
the  Interpretation  Act,  1897  (New  S>uth  Wales),  and  the  Acts  interpretation 
Act,  1901  ^Common wealth) ;  whilst  they  are  also  reminded  that  the  interpretation 
of  Imperial  statutes,  applicable  in  either  State  or  Commonwealth,  is  governed  by 
the  Interpretation  Act,  1889  (Imperial). 

6.  Where  chapters,  sections,  or  pages  are  referred  to,  the  reference  is  to  be 
deemed  '*  inclusive,'^ unless  otherwise  expressed. 


SECOND  SCHEDULE. 

FEES  (COMMON  LAW  JURISDICTION)  PAYABLE 
PROTHONOTARY'S   OFFICE. 

Administering  oath  of  allegiance  or  office 

Filing  articles  of  clerkship       

„      assignment  of  articles 

Affixing  seal  of  Court  to  any  Commission  or  document 

Every  certificate  of  a  Judee 

, ,  , ,  Prot  nonotary  or  Chief  Clerk 

On  references  of  any  nature  to  the  Prothonotary  or  Chief 
Clerk,  for  each  attendance  not  exceeding  one  hour 

For  every  additional  hour        

For  report  or  award  thereon 

The  like  where  very  special 

If  required  to  attend  at  any  other  than  his  own  office  (over 

and  above  necessary  travelling  expenses)  an  additional 

For  every  recognizance  of  whatever  kind  or  for  approving 

any  bond       

For  each  name  beyond  the  first  

For  each  office  search 

The  like — Judgments  under  3  years  old       

„  over  3  years  and  under  7  years  old. . 

„  over  7  years  old         

On  every  Chamber  Summons 

,,  „  „         with  stay  of  proceedings 

Entering  any  matter  in  Cham  ber  List  

,,  ,,  Term  List     

For  a  Judffe*8  Order  (in  all  cases)       

For  every  Rule  of  Court  

Taxing  Costs — where  amount  of  bill  as  taxed  does  not 

exceed  £12  108 0    5    0 

Iif  every  other  case  2  per  cent,  on  the  amount  allowed. 
On  every  appointment  to  tax  costs,  proceed  with  reference, 

and  the  like  0     10 

Filing  Memorandum  for  New  Trial,  &c.,  return  to  any 

writ,  and  exception  to  Bail         

Filing  any  other  document,  including  Chamber  affidavits 
On  every  writ  issued  in  an  action,  including  subpoenas 
every  writ  not  being  issued  in  an  action 

entering  appearance  (including  fee  for  filing) 

putting  in  Special  Bail       

withdrawing  any  pleading...         

entering  cause  for  Assessment  or  Trial 

entering  every  verdict  or  Judgment  of  nonsuit 
signing  judgment  after  verdict  (including  filing  fee)  ... 
,,  in  other  cases        „  ,, 

,,  on  Warrant  of  Attorney       

,,  on  old  Warrant  of  Attorney 

O.L,P  A.  30 
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Fees, 


BULE8  ^^^  recording  and  endorsing  every  cognovit  or  Warrant  of 

fUjjU   •  Attjmey        

^^*     '  On  entering  satisfaction  of  Judgment  

,,         ,,        any  suggestion  on  the  Record 

,,   money  paid  into  Court  with  pleas,  for  security,  or  for 

any  purpose,  for  every  sum  of  208 

„   every  trial  or  assessment  of  damages       

„   every  witness  bwom  

„   every  exhibit  put  in  

„   every  office  copy,  per  folio  of  72  words 

For  certifying  such  copy  

On  searching  Registers  or  Bills  of  Sale,  for  every  search 

against  one  person 

For  every  searcn  of  Index  to  Registers,  by  the  person 

requiring  information,  against  each  person       

For  filing  and  entering  every  Bill  of  Sale  or  a  copy  thereof 
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THIRD    SCHEDULE. 


COMMISSIONERS'   FEES. 


Every  oath  administered  

„  ,,  in  the  country      

Marking  each  exhibit 

Every  oath  administered  out  of  the  Jurisdiction    ... 

Every  oath  before  a  Commissioner,  not  at  his  own  residence 
or  office  ...  

If  Commissioner  has  to  go  beyond  a  mile  from  his  office  or 
residence  (in  addition  to  travelling  expenses)  for  ad- 
ministering one  oath         

If  more  than  one  oath  be  administered  at  the  same  time 
and  place  then  for  adminibtering  second  and  subse 
quent  oaths,  for  each  oath  

On  references  of  any  nature,  for  each  attendance  not 
exceeding  one  hour 

For  every  additional  hour        

For  his  Report  or  award  thereon        

The  like  wnere  very  special     

Every  examination  of  a  witness  or  other  person  (including 
taking  down  and  certifying  the  same)  the  like  fees  as 
on  references. 

If  reouired  to  attend  at  other  than  his  own  office  or  resi 
denoe  (in  addition  to  travelling  expenses)  an  additional 

Every  Recognizance  of  whatever  kind,  or  for  approving 
any  Bond      

For  each  name  beyond  the  first  

Commissioner  executing  any  writ  of  Trial  or  Inquiry, 
including  the  summoning  of  Assessors,  not  exceieding 
one  hour       

For  every  additional  hour        

Fee  for  taking  any  acknowledgment 

,,       verification  of  any  certified  copy      

If  Commissioner  has  to  go  beyond  a  mile  fioin  his  office  or 
residence  (in  addition  to  his  travelling  expenses)  an 
additional     

For  every  Writ  of  Summons  issued  in  any  action,  including 
every  duty  connected  therewith,  excef)t  the  administer- 
ing of  any  oath  or  oaths    

For  every  Subpoena  in  a  Civil  case  issued  by  him 

For  taking  every  Statutory  Declaration  when  authorised 
by  Statute  to  take  same,  the  same  fee  as  on  adminis- 
tering oaths. 

For  attesting  documents  required  to  be  attested  by  a 
(Commissioner  for  Affidavits,  the  same  fees  as  on 
administering  oaths. 
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FOURTH    SCHEDULE. 

SCALES  OF  COSTS. 


RULES 
8oh.4. 


Writs,  Summonses,  and  Warrants. 

Writ  of  Summons  on  the  commencement  of  any  action 

Special  Indorsement 

Clonourrent  Writ  of  Summons     ... 

Renewal  of  a  Writ  of  Summons  ... 

Notice  of  Writ  for  Service  (in  lieu  of  Writ)  out  of 
the  Jurisdiction 

Writ  of  Foreign  Attachment,  including  Notice 

Writ  of  Inquiry,  Mandamus,  Prohibition,  Attach- 
ment or  Habeas  Corpus 

For  every  folio  over  fi  ve  folios     ... 

Writ  of  Subpoena  ad  testificandum  duces  tecum     ... 

For  each  folio  beyond  five 

Writ  or  Writs  of  Subpoena  ad  testificandum  for  any 
number  of  persons  not  exceeding  four  and  the 
same  for  any  additional  number  not  exceeding 
four 

Renewing  Writ  of  Execution 

Lodginff  renewal  with  Sheriff      ... 

These  fees  include  all  Indorsements  and  Pnecipes 
and  Attendances  to  issue  or  seal,  except  where 
otherwise  provided,  but  not  the  Court  Fees. 

Summonses  to  attend  at  Chambers 

Or  if  special,  at  Taxing  Officer's  discretion,  not 
exceeding.. 

Each  Copy  to  file  or  to  serve 

For  each  folio  beyond  three 

Attending  to  get  same  signed 

Attending  to  nle  Chamber  Summons  and  Affidavits 
in  support 

Indorsing  Notice  of  Intention  to  use  papers  or  Affi 
davits  filed,  including  copy  and  service 


Services  aiid  Notices. 

Service  of  any  Writ,  Summons,  Warrant,  Petition, 

Older  or  Notice  on  a  party  who  has  not  entered 

an  appearance 
If  served  at  a  distance  of  more  than  two  miles  from 

the  nearest  place  of  business  or  office  of  the 

Solicitor  serving  the  same,  discretionary. 
Where  in  consequence  of  the  distance  of  the  party 

to  be  served,  it  is  proper  to  effect  such  service 

through  an  Asent,  other  than  the  Sydney  Agent, 

for  correspondence  in  addition 
Where  more  than  one  attendance  is  necessary  to 

effect  service  such  further  allowance  may  be 

made  as  the  Taxing  Officer  shall  t  hink  fit. 
For  service  out  of  the  Jurisdiction  such  allowance  is 

to  be  made  as  the  Taxing  Officer  shall  think  fit 
Service  where  an  appearance  has  been  entered  on 

the  Solicitor  or  party 
Where  any  Writ,  Order,  or  Notice  or  any  two  of 

them  are  or  ought  to  be  served  together,  one  fee 

only  for  service  shall  be  allowed. 
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Services  and  Notices— continued. 

The  amount  to  be  allowed  as  fees  properly  paid  for 
service  of  a  writ,  or  any  other  document  which 
requires  personal  service,  shall  be  as  follows  :— 
(a)  It  served  by  the  nearest  Sheriffs  officer,  the 
amount  properly  paid  to  the  Sheriff  or  to  «uch 
officer  in  accordance  with  the  scale  of  fees  in 
force  for  the  time  being  ; 
(6)  If  served  by  any  other  person,  the  amount  (not 
exceeding  the  amount    payable  under  sub- 
clause (a)  hereof)  actually  paid  to  such  p«-r- 
Bon,  consisting  of  (i)  the  fee  paid  for  swearine 
the  affidavit  of  service,  (ii)  reasonable  and 
necessary  expenses  of  travelling  and  suste 
nance,   and  (iii^  a  fee  of  Ts.    Cd.    with  an 
additional  7s.  6d.    for  each  day  necessarily 
occupied  after  the  first  day. 
In  addition  to  the  above  fees  the  following  allow 

ances  are  to  be  made  : — 
Copy  Writs  for  service  ... 

For  preparing  Notice  to  Produce  on  tlie  trial  or 
hearing  of  an  action  or  Notice  to  Admit,  in 
eluding  service 
If  necessarily  more  than    four    folios,    for    every 

additicnal  folio 

And  for  each  necessary  copy 

If  exceeding  four  folios— for  each  additional  folio 

For  preparing  Notice  of  Motion  ... 

For  every  folio  over  three 

Copy  for  service 

For  every  folio  over  three 

Copies  for  Service  of  Petitions  and  of  Orders,  with 

necessary  Notice  (if  any)  to  accompany,  per 

folio 

For  preparinff  and  serving  Notice  of  Appearance,  to 

Plead,  of  Trial,  of  Hearing,  of  Inquiry,  or  of 

any  appointment  by  Prothonotary     ... 


Appearaytces. 

Preparing  and  Entering  an  Appearance 

If  a  person  appearing  to  a  Writ  of  Summons  in 

Ejectment  limits  his  Defence  by  his  Memo- 

randum  of  Appearance,  in  addition  to  the  above 


Instructions, 

To  sue  or  defend,  including  Warrant 
For  Declaration  or  other  pleading,  or  Demurrer,  or 
amendment  thereof 


For  Special  case  (discretionary). 
For  affidavit    ... 


To  appeal  against  Order  of  Court  or  Judge 
For  Counsel  to  advise  on  Evidence 
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Instructums — continued. 

For  Brief  on  hearing  or  trial  of   Action,   or  on 

Assessment  of  Dami^pes  (discretionary). 
To  retain  Counsel,  including  preparation  of  Retainer 

— Retainer  for  only  one  Connsel  will  be  allowed 
In  actions  under  2nd  and  3rd  Scales  no  retainer  of 

Connsel  will    be  allowed  unless    the    Taxing 

Officer  consider  it  necessary. 
For  Bond  or  other  similar  document 
For  Writ  of  Foreign  Attachment,  Claim  for  Man 

damus  or  Injunction 
For  or  in  opposition  to  any  Motion  to  be  made  in 

Court 


For  or  in  opposition  to  anv  Application  to  a  Judge  in 
public  or  private  Chambers,  except  ex  parte 
Applications  in  respect  of  pleadings  . . . 


For  Brief  on  Application  to  the  Court  or  on  Appeal, 
or  on  Commission,  or  de  bene  esse  Examination 


For  Brief  on  Application  in  Chambers 


Instructions  for  and  prei»aring,  Watching  Brief  on 
Opponent's  Application  for  Rule  Nisi  for  Newi 
Trial  0  13    4 

An  allowance  in  the  nature  of  Instructions  for  Brief' 
may  be  allowed  to  the  Solicitor  when  he  conducts! 
Case,  Motion,  or  Application  himself... 

For  even^  Suggestion,  Issue  of  Fact  by  consent,  Writi 
of  Revivor  without  Rule,  Rule  for  Writ  of 
Revivor  to  proceed  with  Action  or  defend  for 
Executor  alter  suggestion  of  death,  agreement 
as  to  amount  of  damages  or  for  Con^ssion  in 
Action  of  Ejectment,  as  to  whole  or  any  part  ..   0  10    0 

In  any  case  of  a  nature  similar  to  any  of  the  above' 
not  herein  specially  provided  for  (discretionary). 
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Drawing  Pleadin^n  and  other  DocumenU*. 

Declaration 

Or  per  folio 

Pleas,  Replication,  Demurrer  or  other  Pleading 

Orperfouo 

Affidavits,  Order  for  further  time  to  plead,  Order 
to  plead  several  matters.  Order  to  take  money 
out  of  Court,  Order  to  take  Exhibits  out  of 
Court,  Rule  Nisi,  Rule  Absolute,  Incipitur  of 
Judgment,  Judgment  Roll,  Issues  for  Trial, 
Suggestion,  Special  C!)ase,  Special  particulars  of 
Demand,  or  other  necessary  Documents  not 
specially  mentioned 

Or  per  folio 

Brief,  per  folio 

Brief  to  Counsel  to  hear  reserved  Judgment, 
including  Copy  (except  in  Chamber  matters)  . . . 

Fees  to  Counsel  thereon  ...  ...' 

Bill  of  0)sts  for  Taxation,  including  copy  for  the' 
Taxing  Officer,  per  folio       ...  ...  ...  I 
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Draunng  Pleadhhgs  aitd  other  DocwTients.- cotitiHd. 


No  more  than  one  affidavit  of  increase  is  to  be 
allowed,  unless  in  the  opinion  of  the  Taxing 
Officer  more  than  one  Affidavit  was  necessary. 

Affidavit  of  service  of  Summons,  Subpcena,  or  other 
document  where  served  in  a  different  place  to 
the  town  where  the  Solicitor  is  practising 

Marking  each  Annexure  or  Exhibit  to  any  Affidavit 


Copies, 

Of  Pleadings,  Briefs,  and  other  Documents,  where 
no  other  provision  is  made,  at  per  folio 

If  necessarily  on  Parchment 

Where  Briefs  or  other  Documents  are  ty^written, 
only  half  the  amount  shall  be  allowed  for  any 
second  copy  and  one-fourth  for  any  third  or 
additional  copy.  No  allowance  will  be  made 
for  letterpress  copits. 

Where  pursuant  to  Rules  of  Court  any  documents  are 

erinted,  the  Solicitor  of  the  party  printing  shall 
Q  allowed  for  a  copy  for  the  printer,  at  per  folio 
The  Taxing  Officer  shall  only  allow  for  a  copy  of  such 
documents  when,  in  his  opinion,  it  would  not  be 
reasonably  safe  to  send  the  original  to  the  printer. 
And  for  examining  the  proof  print,  at  per  folio 
For  examining  revise 


And  for  printing— the  amount  actually  and  properly 
paid  to  the  printer. 

These  allowances  are  to  include  all  attendances  on 
the  printer. 

In  agency  matters— close  copies  are  not  to  be  allowed, 
as  of  course,  but  the  allowance  is  to  depend  on 
the  propriety  of  making  or  sending  the  copies, 
which  in  each  case  is  to  be  shown  and  considered 
by  the  Taxing  Officer. 

Perusals. 

Of  Declaration  or  other  Pleading,  Special  Case,  or 
other  similar  document,  by  the  Solicitor  to 
whom  the  same  is  delivered 

Oi- per  folio 

Of  Notice  to  Produce  on  Trial  or  Hearing  of  Action, 
and  Notice  to  Admit,  by  the  Solicitor  to  the 
party  served,  including  looking  up  documents.. 

( >f  Affidavit— by  the  Solicitor  of  the  party  against 
whom  the  same  can  be  read — per  folio 


Attf.iulanceM. 

To  obtain  consent  of  next  friend  to  sue  in  his  name 
or  of  a  Guardian  ad  litem     ... 

To  deliver  or  file  any  document  not  being  a  Writ  of 
Summons  ... 

To  inspect  or  produce  for  inspection  documents 
pursuant  to  a  Notice  to  Admit,  or  to  examine 
and  sign  Admissions,  or  to  inspect  or  produce 
for  inspection  documents  referred  to  in  any 
Affidavit  of  Documents 
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AtUndatices  —continued. 

Or  per  hour 

To  obtain  or  give  any  necewary  or  proper  consent  or 

undertaking 
To  obtain  an  appointment  to  examine  Witnesses 
On  examination  of  Witnesses  before  the  Prothono- 

taiy,  Commissioner,  Officer,   or  other  person 

with  Counsel 
For  every  hour  after  the  first 
Or  if  without  Counsel    ... 
For  every  hour  after  the  first 
If  examination  more  than  two  miles  from  place  of 

business    of     Solicitor    then    such    additional 

allowance  as  the  Taxing    Offioei    may    deem 

reasonable. 
On  Deponents  being  sworn,  or  by  a  Solicitor  or  hit 

clerk  to  be  sworn  to  an  Affidavit 
On   a  Summons  in  Chambers  with  Counsel  when 

matters  argued 


If  Matter  in  List  but  not  argued 
If  without  Counsel 


On  Counsel — with  Brief  or  other  papers  : 
If  Couitsers  Fee  under  10  guineas 
If  more  and  under  20  guineas 
If  more 

On  Consultation  (ir  Conference  with  Counsel 


NoTK.— In  all  cases  where  the  amount  sued 
for,  or  the  value  of  the  matter  sought  to  bf 
recovered,  shall  not  exceed  £100,  it  shall  be 
in  th*»  discretion  of  the  Taxing  Officer  whether 
he  will  allow  more  than  one  Counsel. 

To  set  down  Special  Case,  Demurrer,  or  Action  for 
bearing  or  trial 

In  Court  on  hearing  of  Motion,  Special  Case, 
Petition,  Demurrer,  Appeal,  or  any  other  hear- 
ing where  no  witnesses  examined,  per  day 


If  the  Solicitor  appears  without  Counsel — such 
allowance  may  be  made  as  the  Taxing  Officei 
thinks  fit. 

For  each  day  when  Cause  set  down  and  not  in  List 

In  Court  where  Cause  or  matter  is  in  List  but  not 
heard 

On  hearing  or  trial  of  any  Cause  or  Matter  or  Issue 
of  Fact,  in  Sydney,  or  the  town  where  the 
Solicitor  resides  or  carries  on  business,  per  day 


Clerk's  attendance,  if  more  than  ten  Witnesses, 
per  day     ... 

When  not  in  Sydney,  nor  in  the  town  where  the 
Solicitor  resides  or  carries  on  business,  for  each 
dav  (except  Sundays)  he  is  necessarily  absent 

If  Clerk  attend  in  place  of  Principal 
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Scalea  of  Costa. 


RULES 
Seh.  1. 


A  Uendanees — ccntinned. 

Solicitor's  expenses  (besides  actual  reasonable 
travelling  expenses)  each  day,  including 
Sui^days    ... 

If  Clerk  of  Solicitor  attend  in  plaoe  of  Principal 

If  the  Solicitor  has  to  attend  on  more  than  one  trial 
at  the  same  time  and  place,  in  each  case 

If  Cle»k  attend  on  more  than  one  trial  in  place  of 
Principal,  in  each  case 

The  expenses  in  such  cases  to  be  ratably  divided. 

On  taxation  of  a  Bill  of  0>sts 

Unless  the  same  shall  necessarily  occupy  so  much 
time  that  the  Taxing  Officer  shall  consider  such 
amount  inadequate,  in  which  case  he  may  allow 
such  further  Fee  as  he  may  think  proper. 

On  printer  to  insert  advertisement  in  Oazette,  or 
other  paper,  each  printer     ... 

To  obtain  signature  of  Judge  to  any  Order  made  by 
him,  or  to  obtain  signature  and  seal  to  any 
Rule  of  Court 

To  obtain  appointment  to  tax,  or  other  appointment 
to  be  signed  by  a  clerk  in  the  Prothonotary's 
Office 

Every  copy  and  service  of  any  such  ap]>ointment 

To  search  for  Priecipe  for,  or  appearance  to  Writ  of 
Summons,  or  for  any  pleading  filed,  or  other 
matter  set  down,  or  for  Memo,  for  new  Trial, 
or  for  any  other  search  of  a  similar  nature— 
except  in  connection  with  matters  in  Chambers 

To  bespeak  and  for  copy  Jury  Panel 

To  bespeak  and  obtaining  money  out  of  Court 

Upon  reference  to  Prothonotary  upon  matters,  such 
as  to  fix  security  for  costs,  settle  bund  or  other 
similar  mattt^rs,  per  hour 


On  ex  parte  application  to  Judge  for  Order  Nisi  or 
Rule  Nisi  ... 


Attending  to  Hcarch  Term  List  during  each  term 
Matter  is  in  the  Term  List  and  is  not  in  the 
paper  for  any  day  or  not  heard  during  that  Term 

Attending  Court  on  Opponent's  Application  for  Rule 
Nisi  for  new  Trial  ... 


Entering  Prooeetlings  on  the  Roll  where  no  contested 

Trial  

After  Trial 


Ejectment  Actions. 


Instructions  to  sue  and  examining  Deeds... 

If  question  of  Title 

Writ  of  Ejectment,  including  Praecipe  and  indorse- 
ment and  attending  to  issue,  but  not  including 
Fees  paid... 

For  every  folio  over  five 
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CoaU  of  WriU  to  be  allowed  by  Proihonoiary 
withotU  TtuxUton. 

Writ  of  Fieri  facias,  inclodiDg  PrsBcioe  and  attend- 
ing to  issue  and  to  lodge  with  Sheriff,  but  not 
including:  Fees  paid 

Affidavit  of  debt 

Writ  of  Habere  facias  possessionem  and  Fieri  facias, 
including  Pnecipe  and  attending  to  issue  and 
attending  lodging  with  Sheriff,  but  not  including 
Feespaia  . 

Writ  of  Capias  ad  satisfaciendum,  including  attend- 
ing to  issue  and  lodging  with  the  Sheriff,  but 
not  including  Fees  paid  where  Writ  issued  as  of 
course  without  Jud|(e'8  Order 

Writ  of  Capias  ad  satisfaciendum  where  same  is 
issued  under  Judee's  Order,  including  preparing 
Affidavit  or  Afficuivits  and  Order,  ana  making 
application  for  obtaining  same  and  >attending 
for  and  lodging,  but  not  including  Fees  paid 


Arbitration. 

On  taxing  costs  in  Arbitrations  the  Taxing  Officer 
may  take  the  scales  of  Fees  in  contested  actions 
as  a  guide  to  the  aroouiiis  to  be  allowed. 


ViewH  by  Jury. 

Such  fees  shall  be  allowed  as  the  Taxing  Officer  may 
consider  necessary,  including  Fees  paid  for 
cabs,  steamers,  or  other  conveyances. 


Mapn^   PlavHy  and  Afodf/a. 

The  Taxing  Officer  may  allow  such  Fees  for  Maps, 
Plans,  or  Models  at  the  Trial  as  he  may 
conHi<ler  reasonable 


Coats  in  Undefewied  Acfiotu*. 

Costs  of  Writ  of  Summons  whether  for  action  of  debt 
or  for  liquidated  demand,  including  Instructions, 
all  letters  before  Action,  issuing  copy  or  copies 
to  servo,  Fees  paid,  also  service  and  attending 
settling  amount  of  claim  as  to  possession,  the 
amount  thereof  to  be  indorsed  on  the  Writ 

Costs  of  Final  Judgment  whether  in  action  of  debt  or 
liquidated  demand,  in  case  of  non-appearance 
by  Defendant,  in  addition  to  the  abovementioned 
costs  :  but  including  the  necessary  Affidavit  or 
Affidavits  of  Service,  and  also  including  Court 
Fees  paid  ... 

Costs  of  Judgment  by  default  for  want  of  appearance 
when  Defendant  resides  within  the  jurisdiction 
and  Plaintiff  recovers  asnm  not  exceeding  thirty 
pounds,  and  obtains  a  Judge's  certificate  that 
there  was  sufficient  reason  for  bringing  the 
action  in  the  Court. . . 


£    8.   d. 


1  10    0 
0  15    0 


1  15    0 


1  10    0 


3    3    0 


4    4    0 


2    2    0 


£    8.   d. 


1    0    0 
0  12    0 


1     5    0 


1    0    0 


2    2    0 


BULBS 


£    8.     d. 


0  15    0 
0  10    0 


0    0 


0  15    0 


1     1    0 


3    3    0 


2    2    0 


1  11    6      I     I     0 


3    3    0 
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Soh.i. 


Scales  of  Costa. 


Costtt  in  Und^tnded  Artioiitt.  —continned. 

Costs  of  Judgment  by  default  for  want  of  a  plea  in 

the  like  case 
The  amounts  mentioned  in  the  four  preceding  items 

are  to  be  exclusive  of  the  fees  properly  paid  for 

service. 


Term  Fee». 

For  every  term  in  which  a  proceeding  in  the  Cause 
or  Matter  by  or  affecting  the  party  after 
Declaration  nled,  or  in  Action  of  Ejectment 
after  issue  filed,  shall  take  place 

And  further  in  country  Agency  Causes  or  Matters, 
for  letters.  . 

Where  no  Proceedings  in  the  Cause  or  Matter  is 
taken  which  carries  a  Term  Fee,  a  charge  for 
letters  may  be  allowed  if  the  ciroumutances 
require  it. 

Necessary  Letters 


Circular  Letters,  after  first 


AUouxtnces  to  Witnesses, 

Barristers,  solicitors,  medical  practitioners,  sur 
veyors,  architects,  and  other  professional  men, 
per  day     ... 

If  country  witnesses,  an  additional  daily  allow 
ance  ...  ...  .  . 


Merchants,  bankers,  accountants,  auctioneers,  and 
the  like,  per  day     ... 


If  country  witnesses,  an  additional  daily   allow- 
ance 


Tradesmen,  master-mariners,  clerks,  and  the  like, 
per  day 


If  country  witnesses,  an  additional  daily  allowance 


Artisans,  journeymen,  sailors,  labourers,  and  the 
like,  per  day 


If  country  witnesses,  an  additional  daily  allowance 
Female  witnesses,  according  to  station  in  life 


Highest 
Sc»le. 


£    8.  d. 


0  15    0 
0    6    0 


0    3 

6 

0    3 

0 

0    2 

f> 

to 

to 

to 

1     0 

0 

0  15 

0 

0  10 

(» 

0     1 

6 

0     I 

3 

0    1 

<> 

1     I  0 

0  5  0 
to 

1  I  0 

0  10  6 

to 

1  1  0 

0    5  0 

to 

0  12  6 

0    7  6 

to 

0  15  0 

0    2  0 

to 
0     10 

0    5  0 

to 

0    7  6 

0    2  0 

to 

0    3  0 

0    2  6 

to 

0  10  6 


Second 
Scale. 


£    s.  d. 


Lowest 
Scale. 
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Allowances  to  Witnesses. — coiUinued. 
If  country  witneeaee,  an  additional  daily  allowance 


No  witneBs  shall  be  deemed  to  be  a  oountry  witness 
who  resides  within  five  miles  of  the  principal 
Post  Office  or  Court-honse  of  the  town  where 
the  suit  is  tried,  or  who  ordinarily  proceeds  to 
some  office  or  place  of  employment  within  five 
miles  of  such  Post  Office  or  Uourt- house. 

In  addition  to  the  above  allowances,  oountry  wit- 
nesses may  be  allowed  such  sums  as  the  Taxing 
Officer  thinks  reasonable,  to  provide  for  actual 
expenses  of  conveyance  to  and  from  the  place  of 
tnaU  excludins  any  charges  for  maintenance  or 
sustenance  while  travelling. 

In  every  case  the  Taxing  Officer  may  allow  such 
expenses  as  he  may  think  have  been  reasunably 
and  properly  incurred  and  paid  to  witnesses  for 
qualifying  to  give  skilled  evidence. 


DisbnrsetnerUs. 

All  Court  Fees,  and  Counsers  Fees,  Service,  Mileaoe, 
and  other  Fees  and  payments  which  in  the 
opinion  of  the  Taxing  Offitoer  have  been  properly 

r'd,  shall  be  allowed. 
In  all  cases  which  come  within  the  Second  and 
Third  Scales  when  considering  allowances 
which  are  di8cretionary,such  as  Instructions 
for  Brief  on  Trial,  Gounsfl's  Fees,  ^tc, 
Taxing  Officers  are  to  exercise  their  dis- 
cretion in  a  manner  consistent  with  the 
Scales,  i.e.y  by  allowing  less  than  would  be 
allowed,  if  the  case  came  within  the  First 
Scale. 

2.  In  all  cases  Taxing  Officers  shall  consider 

whether  there  is  a  reasonable  necessity  to 
obtain  CounsePs  advice  on  evidence ;  and 
copies  of  pleadings  and  documents  will  not 
be  allowed  for  in  the  Brief  to  Advise  on 
Evidence  as  well  as  in  the  Brief  on  Trial 

3.  In  no  case  is  any  fee  paid  to  Counsel  to  be 

allowed  unless  evidence  by  the  production 
of  a  voucher  or  otherwise  is  given  to  satisfy 
the  Taxing  Officer  that  the  fee  has  actually 
been  paid  to  Counsel. 


Oeiiera/. 

In  any  case  in  which  no  special  provision  is  made 
herein,  and  in  which  in  the  opinion  of  the  Taxing 
Officer  an  allowance  should  oe  made,  such  sum 
4hall  he  allowed  as  shall  seem  just  and  reason- 
able. 


Highflrt 
Bcale. 


£   8.  d. 

0    2  0 

to 

0    6  0 


Beoond 
Scale 


£    s.  d. 

0    2  0 

to 

0    6  0 


Lowest 
Scale. 


£    8.  d. 
0    2    0 

0     6     0 
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RULES 
1-2. 


ADDITIONAL  GENERAL  RULES. 


WEDNESDAY,  THE  25TH  DAY  OF  MARCH,  19(i:i. 


The  following  General  Rules  are  hereby  promulgated  :  — 

1.  The  duties  of  the  Prothonotary  under  the  Rules  of  the 
22nd  December,  1902,  may,  in  his  absence,  or  during  his  indis- 
position, or  at  his  request,  be  performed  by  the  Chief  Qerk  of 
the  Supreme  Coutt. 

2.  No  person  shall  be  deemed  to  be  a  Managing  Clerk 
within  the  meaning  of  the  said  Rules  until  he  has  attained  the 
age  of,  at  least,  25  years. 

M.  H.  STEPHEN,  A.C.J. 

H.  E.  COHEN,  J. 

W.  GREGORY  WALKER,  J. 
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S.  1. 


STATE  LAWS  AND  RECORDS 
RECOGNITION  ACT    1901. 


B 


ACT  No.  v.,  1901. 

An  Act  to  provide  for  the  recognition  throughout  the 
Commonwealth  of  the  Ijaws,  the  Public  Acts  and 
Records,  and  the  Judicial  Proceedings  of  the  States. 
[Assented  to  5th  September,  1901.] 

E  it  enacted  by  the  King's  Most  Excellent  Majesty  the  Senate 
and  the  House  of  Representatives  of  the  Commonwealth  of 
Australia  as  follows  : — 

Preliminary. 

1.  This  Act  may  be  cited  as  the  **  State  Laws  and  Records  Short  utie. 
Jtecognition  Act  1901." 

2.  In  this  Act,  unless  the  contrary  intention  appears  -      i>efinitions. 

**  Court "  includes  all  judges  and  justices  and  all  arbitrators 
under  any  Act  or  State  Act,  and  all  persons  authorized 
by  law  or  by  consent  of  parties  to  hear  receive  and 
examine    evidence. 

"  Courts  within  the  Commonwealth "  includes  the  High 
Court  and  all  Federal  Courts  and  Courts  exercising 
federal  jurisdiction,  the  Inter-State  Commission  when 
sitting  as  a  Court  for  the  hearing  or  determination  of 
any  matter,  and  all  Courts  of  the  several  States  and 
parts   of   the  Commonwealth. 

"  The  Governor  of  a  State  "  means  the  person  for  the  time 
being  administering  the  Government  of  a  State,  and 
includes  the  Governor  of  a  State  with  the  advice  of  the 
Executive  Council  thereof. 

Judicial  Notice. 

3.  All  Courts  within  the  Commonwealth  shall    take  judi-  jUaJdaii*''  *°  ^ 
•cial  notice  of  all  Acts  of  the  Parliament  of  any  State.  s^  Qd'.  02  vic 

No.    16,'  s.    3. 

4.  All  Courts  within  the  Commonwealth  shall  take  judicial  Fed.  coundi. 
notice  of  the  impression  of  the  seal  of  any  State  without  evidence  s^b""^^  suies 
of  such  seal  having  been  impressed  or  any  other  evidence  re-  Jj^jj^  JudiaaUy 
lating    theretb.  ^ce   Qd.,    ibid 
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as. 

Certain  agna- 
tures,&o.,  to  be 
judicially 
notioecL 

Sec  Qd..  62  Vic. 

s.  10. 

F.C.,  ibid.  5.  6. 


S.  All  Courts  within  the  Commonwealth  shall  take  judicial 
notice — 

(a)  of  the  signature  of  any  person  who  holds  or  hats  held  in 
any  State  the  office  of  Governor,  Judge  of  the  Supreme 
Court,  Prothonotary,  Master  Registrar  or  Chief  Clerk 
of  the  Supreme  Court,  Judge  or  Commissioner  of  any 
Court  of  Bankruptcy  or  Insolvency,  Curator  of  Intes- 
tate Estates,  Commissioner  of  Titles,  Registrar  of  Titles, 
Assistant  or  Deputy  Registrar  of  Titles,  Registrar- 
General,  Assistant  or  Deputy  Registrar- General,  Gov- 
ernment Statist,  .^Vssistant  or  Deputy  Government 
Statist,  Judge  or  Presiding  Magistrate  of  any  County 
Court  or  District  or  Local  Court  or  Court  of  Mines, 
Chairman  of  any  Court  of  General  or  Quarter  Sessions, 
or  Police  or  Stipendiar>'^  or  Special  Magistrate  or  Justice 
of  the  Peace,  or  any  office  corresponding  to  any  of  the 
afor&said  offices,  or  any  office  to  which  the  Governor- 
General  may  by  Order  published  in  the  Gazette  declare 
this  section  to  apply  ;  and 
(J))  of  the  seal  of  every  such  Court  or  person  ; 
if  such  signature  or  seal  purports  to  be  attached  or  appended  to 
any  decree,  order,  certificate,  or  other  judicial  or  official  document. 

Semble. — The  appointment  of  a  Justice  of  the  Peace  in  another  State  may  be 
proved  in  Courts  of  Petty  Sessions  in  Victoria  by  production  of  the  local  Government 
Gazette  containing  the  order-in-council  appointing  him  :  Rex  v.  ParUon,  (1902)  A.L.R. 
172. 

Juttioes  of  the  Peace.— An  application  was  made  on  June  19th,  1902,  to 
a'Beckett,  ].,  on  behalf  of  the  administrator  for  an  order  dispensing  with  sureties 
to  the  administration  bond.  The  affidavits  in  support  showed  circumstances  which 
warranted  the  Court  in  making  the  order  asked  for  ;  the  only  difficulty  arising  from 
the  fact  that  these  affidavits  had  been  sworn  before  a  Justice  of  the  Peace  at  Temora, 
N.S.W. 

There  was  no  verification  of  the  signature,  but  a  certificate  signed  by  the  Pro- 
thonotary of  the  Supreme  Court  of  N.S.W.  was  filed,  to  the  effect  that  an  affidavit  so 
sworn  would  be  receivable  in  probate  matters  in  N.S.W. 

His  Honour  reserved  his  decision,  and  on  July  2nd  stated  that  he  would  make 
the  order  as  sought :  In  the  Estate  of  J  as.  Brmvn,  (1902)  8  A.L.R.  C.N.  53. 

Proof  of  Certain  Documents. 

^^^•^p*^^  6.  (1)  Evidence  of  any  proclamation,  commission,  order, 

commissioAs,  or  regulation  issued  by  the  Governor  of  a  State,  or  by  or  under 

S^SEti^  the  authority  of  any  Minister  of  the  Crown  for  a  State,  may  be 

Sec  N.S.W.  given  in  all  Courts  within  the  Commonwealth — 

(a)  by  the  production  of  the  Government  Gazette  of  the  State 
purporting  to  contain   the  same ;   or 

{b)  by  the  production  of  a  document  purporting  to  be  a  copy 
thereof,  and  purporting  to  be  printed  by  the  Govern- 
ment Printer  of  the  State,  or  by  the  authority  of  the 
Government  of  the  State ;  or 

(c)  by  the  production  (in  the  case  of  any  proclamation,  com- 
mission, order,  or  regulation  issued  by  the  Governor 
of  a  State)  of  a  copy  or  extract  purporting  to  be 
certified  to  be  true  by  the  Clerk  of  the  Executive  Coun- 
cil of  the  State ;  or 
(>/)  by  the  production    (in    the   case  of  any  proclamation. 
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commission,  order,  or  'regulation  issued  by  or  under  the        8.  6, 
authority  of  any  Minister  of  the  Crown  for  a  State)  of 
a  copy  or  extract  purporting  to  be  certified  to  be  true 
by  any  Minister  of  the  Crown  for  the  State. 
(2)  No   proof   shall   be   required   of   the   handwriting 

or  official  position  of  any  person  certifying  in  pursuance  of  this 

section. 

GoTemment    Gaiette.— See  Rex  v.  Panton,  (1902)  A.L.R.  172,  quoted    in 
note  to  the  preceding  section. 

7.  Evidence  of  any  proclamation  or  other  act  of  state  of  Z^^,^^^Z.a 
any  State  may  be  given  in  all  Courts  withm  the  Commonwealth  Acts  d  sutc. 
by  the  production  of  a  copy  thereof  either—  «?s^w)^^'^i-^ 

(a)  proved  to  be  an  examined  copy  thereof,  or 

(b)  purporting  to  be  sealed  with  the  seal  of  that  State. 

8.  Whenever  by  any  State  Act  at  any  time  in  force  in  Proof  of,  «»«*>« 

-,^  "^  '*  ^  pubhc   docu- 

any   State —  ments. 

•"  See  8  &  0  Vic. 

(a)  any  public  document ;  or  Od^^^  \  1 1 

{b)  any  record  required  by  law  to  be  kept  of  any  public 
document  or   proceeding ;   or 

{c)  any  certified  copy  of  any  public  document  or  by-law  or 
of  any  entry  in  any  public  register  or  book. 

is  admissible  in  evidence  for  any  purpose  in  that  State,  it  shall  be 
admitted  in  evidence  to  the  same  extent  and  for  the  same  purposes, 
in  all  Courts  within  the  Commonwealth  if  it  purports  to  be  sealed 
or  impressed  with  a  stamp,  or  sealed  and  signed,  or  signed  alone, 
or  impressed  with  a  stamp  and  signed,  as  directed  by  such  State 
Act,  without  any  proof  of  such  seal  stamp  or  signature  or  of  the 
official  character  of  the  person  appearing  to  have  signed  the  same, 
and  without  any  further  proof  thereof  in  every  case  in  which 
the  original  document  could  have  been  received  in  evidence. 

9.  Any  public  document  which  by  any  law  at  any  time  in  PubUc 
force  in  any  State  is  admissible  in  evidence  for  any  purpose  in  any  aSSSSte  in 
Court  of  that  State  without  proof  of —  any  state 

*^  without  proof  to 

(a)  the  seal  or  stamp  or  signature  authenticating  the  same,  or  SjrS^^^t'^he 
(^)  the  judicial  or  official  character  of  the  person  appearing  Commonwealth, 
to  have  signed   the  same,  ^w^txV'"'' 

shall  be  admissible  in  evidence  to  the  same  extent  and  for  the  ^**'  '^^'  "*  ^ 
same  purposes  in  all  Courts  within  the  Commonwealth  without 
such    proof. 

10.  Whenever  any  book  or  other  document  of  any  State  Proof  of  public 
is  of  such  a  public  nature  as  to  be  admissible  in  evidence  in  that  S^Jj^^n^s  ^f 
State  on  its  mere  production  from  the  proper  custody,  any  copy  states. 
thereof  or  extract  therefrom  shall  be  admissible  in  evidence  in  f^^^^^jj  *  ^  '^• 
all    courts    within    the   Commonwealth    if —  Qd..  '*w.  s.  s. 

{a)  it  is  proved  to  be  an  examined  copy  or  extract ;  or 
{b)  it  purports  to  be  signed  and  certified  as  a  true  copy  or 
extract  by  some  officer  of  that  State,  who  shall  further  certify 
that  he  is  the  officer  to  whose  custody  the  original  is  trusted. 

CL.P.A.  31  ^  T 
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8.  H.  H.  (1)  All  copies  of  the  Votes  and  Proceedings  of   either 

Proof  of  Votes  ^^^^  ^^  ^^^  Parliament  of  any  State,  if  purporting  to  be  printed 
and  Proceedings  by  the  Govemment  Printer  of  that  State,  shall  on  the  mere 
mcm?^*^  ^*^''^  production  of  the  same  be  admitted  as  evidence  thereof  in  all 
See  8  &  9  Vic.  Courts  within  the  G>mmonwealth. 

Qd..  ibid.  s".  9.  (2)  In  this  section  "  Votes  and  Proceedings  "  shall  be 

fS^v^r^o'  2  cleemed  to  include  Journals  and  Minutes,  and  any  papers  pur- 
s' 6.    "  '  porting  to  be  printed  by  the  authority  of  and  to  be  laid  before 
either  House  of  the  Parliament  of  a  State. 

Proof  of  Certain  Matters. 
Proof  of  12.  The  mere  production  of  a  paper  purporting  to  be  the 

c^M^'dTstate.  Government  Gazette  of  a  State  shall  in  all  Courts  within  the  Com- 
See  No.  1088  monwealth  be  evidence  that  such  paper  is  such  Government 
r^c'^'ibiiL^  4.  Gazette  and  was  published  on  the  day  on  which  it  bears  date. 

Proof  of  13.  The  mere  production  of  a   paper   purporting   to  be 

G^^oJIt  printed  by  the  Government  Printer  of  a  State  or  by  the  authority 
sti°e"^  ^  ^^  ^^^  Government  of  a  State  shall  in  all  Courts  within  the  Com- 
See  Qd.,  ibid,  nionwealth  be  evidence  that  such  paper  wais  printed  by  such 
«•  12.  Government  Printer  or  by  such  authority. 

Proof  of  act  H.  Where  by  any  law  at  any  time  in  force  the  Governor 

cTwrnor  or  of  a  State  or  a  Minister  of  the  Crown  for  a  State  is  authorized  or 
i*st^tey°'  empowered  to  do  any  act  whatsoever,  production  of  the  Govern- 
Scc  No.  1088  w^«^  Gazette  of  the  State  purporting  to  contain  a  copy  or  notifica- 
(Vic),  s.  25.  tion  of  any  such  act  shall  in  all  Courts  within  the  Commonwealth 
be  evidence  of  such  act  having  been  duly  done. 

By-laws  and  15,  Where,  by  any  State  Act,  power  to  make  by-laws  or 

g^  j^  5  ^'jgQg  regulations  is  conferred  upon  any  person  or  body,  any  printed 
No.  ii,*s.  27.     paper  purporting  to  be  such  by-laws  or  regulations,  and  to  be 
printed  by  the  Govemment  Printer  of  the  State,  or  by  the  author- 
ity of  the  Government  of  the  State,  shall  in  all  Courts  within 
the  Commonwealth  be  evidence — 

{a)  That  by-laws  or  regulations  in  the  words  printed  in 
such  paper  were  duly  made  by  such  person  or  body  ;  and 
(b)  that  such  by-laws  or  regulations  have  been  approved  of 
or  confirmed  by  the  Governor  of  the  State,  if  they 
appear  by  such  paper  to  have  been  so  approved  of  or 
confirmed. 

Proof  of  16.  (1)  All  Courts  within  the  Commonwealth  shall  admit 

^"^m^y?     as  evidence  of  the  incorporation  of  a  company  incorporated  or 

Sec  Qd.,  ibid,     registered  in  any  State  a  certificate  of  the  incorporation  or  regis- 

^'  ^^'  tration  thereof  which  purports  to  be  signed  by  the  Registrar 

or  an  Assistant  or  Deputy-Registrar  of  companies  in  that  State, 

and  the  date  of  incorporation  or  registration  mentioned  in  such 

certificate  shall  be  evidence  of  the  date  on  which  the  company 

was  incorporated  or  registered. 

^NS.w.^98  (2)  Any  copy  of  or  extract  from  any  document  kept 

and  registered  at  the  office  for  the  registration  of  companies  in 

any  State,  if  certified  under  the  hand  of  the  Registrar  or  an 

Assistant  or  Deputy-Registrar,  shall   in  all  Courts  within   the 
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Commonwealth  be  admissible  in  evidence  in  all  cases  in  which       8.  16. 
the  original  document  is  admissible  in  evidence  and  for  the  same 
purposes  and  to  the  same  extent. 

Proof  of  Judicial  Proceedings. 

17.  Evidence  of  any  judgment  decree  rule  order  or  other  Proof  of 
judicial  proceeding  of  any  Court  of  a  State,  including  any  afifi- J^^?^^p^*^ 
<lavit  pleading  or  other  legal  document  filed  or  deposited  in  any  statr  Court, 
such  Court,  may  be  given  in  all  Courts  within  the  Commonwealth  g^  ^i^'^gi 
by  the  production  of  a  copy  thereof —  No.  ioSm  rvic.) 

(a)  proved  to  be  an  examined  copy  thereof ;  or 

(b)  purporting  to  be  sealed  with  the  seal  of  such  Court ;  or 

(c)  purporting  to  be  signed  by  a  Judge  of  such  Court  with 

a  statement  in  writing  attached  by  liim  to  his  signature 
that  such  Court  has  no  seal  and  without  proof  of  his 
judicial  character  or  of  the  truth  of  such  statement. 

Supplemental. 

18.  All   public   acts   records   and   judicial   proceedings   of^^^^'*,^ 
any  State,  if  proved  or  authenticated  as  required  by  this  Act,  given  to  docu 
shall  have  such  faith  and  credit  given  to  them  in  every  Court  rmhSit^raSi.^ 
and  public  office  within  the  Commonwealth  as  they  have  by  Scc  Constitution 
law  or  usage  in  the  Courts  and  public  offices  of  the  State  from  u.s.  stat.  ii. 
whence  they  are  taken.  ^^'  ''j^V804 

c.  66. 

19.  The  provisions  of  this  Act  shall  be  in  addition  to  and  i^.  Act  not  to 
not  in  derogation  of  any  powers  existing  at  common  law,  or  ^o^^<^  from 

t  ^  ,  ^  .'  '        r  •  o^    ^  enstmg  powers. 

^ven  by  any  law  at  any  time  m  force  m  any  State.  Od.,  ibid.  $.  i4. 

See  In  the  Estate  of  J  as.  Br  own  y  see  note  to  sec.  6  (supra). 
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&1. 

SERVICE  AND  EXECUTION 
OF  PROCESS  ACT  1901. 


ACT  No.  XI.,  1901. 

An  Act  to  provide  for  the  Service  and  Execution 
throughout  the  Commonwealth  of  the  Civil  and 
Criminal  Process  and  the  Judgments  of  the  Court* 
of  the  States  and  of  other  parts  of  the  Common- 
wealth, and  for  other  puY'poses  connected  therewith. 
[Assented  to  16th  October,  1901.] 

E  it  enacted  by  the  King's  Most  Excellent  Majesty  the  Senate 
and  the  House  of  Representatives  of  the  Commonwealth  of 
Australia  as  follows  : — 


B 


Part  I.— Preliminary. 
1.  This  Act  may  be  cited  as  the  **  Service  and  Execution 
of  Process  Act  1901  "  and  is  divided  into  Parts  as  follows : — 
PART  I.— Preliminary— ss.    1-3. 
PART  II.— Service  of  Process. 

Service  of  Writs  of  Submons— ss.  4r-13. 
Service  of  other  Process— ss.  14-16. 
Proof  of  Service— s.  17. 
PART  III.— Execution  of  Warrants,  <3t:.— ss.   18,  19. 
PART  IV.— Enforcement  of  Judgments— ss.   20-26. 
PART  v.— Rules    and    Regulations— ss.    27,    28. 
Schedules. 

Repeal  of  Acts  of  ^'  W  ^^^   ^^^   ^^   ^hc   Federal   Council   of   Australasia 

Federal  Council,  mentioned  in  the  First  Schedule  hereto,  so  far  as  the  same  may- 
be in  force  in  any  State,  are  hereby  repealed. 

(2)  This  repeal  shall  not  affect  any  right,  privilege^ 
obligation,  or  liability  acquired,  accrued,  or  incurred  under  any 
Act  so  repealed,  or  affect  any  legal  proceeding  or  remedy  in 
respect  of  any  such  right,  privilege,  obligation,  or  liability ;  and 
any  such  legal  proceeding  or  remedy  may  be  instituted,  con- 
tinued, or  enforced  as  if  this  Act  had  not  been  passed. 


Definition^. 


8.  In  this  Act  unless  the  contrary  intention  appears — 
(a)  "  Suit "  means  any  suit  action  or  original  proceeding  be- 
tween parties  or  in  rem  ; 
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<Jf)  **  Writ  of  summons  "  includes  any  writ  or  other  mesne        8.  8. 
process  by  which  a  suit  is  commenced  or  of  which  the 
object  is  to  require  the  appearance  of  any  person  against 
whom  relief  is  sought  in  a  suit  or  who  is  interested  in 
resisting  such   relief ; 

{c)  "  Court  **  includes  any  Judge  or  Justice  of  the  Peace 
acting  judicially ; 

{d)  "  Court  of  Record  "  includes  any  Court  which  is  required 
to  keep  a  record  of  its  proceedings ; 

(e)  "  Party  "  includes  the  Commonwealth  or  a  State  or  any 
person  suing  or  being  sued  on  behalf  of  the  Common- 
wealth or  a  State ; 

(/)  "  Plaintiff  "  includes  the  King  or  any  person  suing  on 
behalf  of  the  King  and  any  party  seeking  relief  in  a  suit 
against  any  other  party ; 

(g)  "  Defendant "  includes  any  party  against  whom  relief  is 
sought  in  a  suit  or  who  is  required  to  attend  the  pro- 
ceedings in   an  action  as  a  party  thereto ; 

(A)  **  Judgment  **  includes  any  judgment  decree  rule  or 
order  given  or  made  by  a  0>urt  in  any  suit  whereby  any 
sum  of  money  is  made  payable  or  any  person  is  required 
to  do  or  not  to  do  any  act  or  thing  other  than  the  pay- 
ment of   money. 

Writ  of  siiiiimoiil« — Includes  a  summons  in  Petty  Sessions  (in  Victoria) : 
Rex  V.  Panton,  Ex  parte  FaUshaw,  (1902)  8  A.L.R.  172. 

Coivt  of  Rooord*— Under  section  65  of  the  Victorian  Justices  Act^  1890 
4No.  1106)  the  clerk  is  required  to  keep  a  register  to  record  the  proceedings  of  the 
Court,  so  that  in  Victoria  a  Court  of  Petty  ^ssions  becomes  a  Court  of  Record  for 
the  purposes  of  this  Act :  Ibid.  Quaere,  if  this  be  so  with  regard  to  Courts  of  Petty 
Sessions  in  N.S.W.,  under  the  Justices  Act,  1902. 


PART   II. 

Service  of  Process. 
Service  of  Writs  of  Summons, 
(1)  A  writ  of  summons  issued  out  of  any  Court  oi  wiit 


uf 


Record  of  a  State  or  part  of  the  Commonwealth  may  be  served  I^^JJa^S^aS^- 
oh  fhe  defendant  in  any  other  State  or  part  of  the  Commonwealth.  !v,mmoimcaith 
(2)  Such  service  may,  subject  to  any  Rules  of  Court  49  vkt.  No.  3 
which  may  be  made  under  this  Act,  be  effected  in  the  same  ^l'\  ^^^^^^w). 
manner  as  if  the  writ  were  served  on  the  defendant  in  the  State  ^'^^p  of  ^rvicc . 
or  part  of  the  Commonwealth  in  which  the  writ  was  issued. 

Rules  of  CooPt— See  Rules  3,  4,  5,  and  6  of  23rd  of  December,  1902  {posi)\ 
p.  496.    Cf.  notes  to  ss.  15,  16  and  17  of  the  C.L.P.  Act,  1899  {arde). 

6.  (1)  Every  writ  of  summons  for  service  under  this  Act  indorcsi.M  nt 
out  of  the  State  or  part  of  the  Commonwealth  in  which  it  was  ^l^n^  o,[J5ar 
issued  shall,   in   addition   to  any  other    indorsement   or    notice  ^t^te. 
required  by  the  law  of  such  State  or  part  of  the  Commonwealth,  fp^T*^?  4*    ^ 
have  indorsed  thereon  a  notice  to  the  following  effect  (that  is 
to  say)  : — 

"  This  summons  \or  as  the  case  may  be]  is  to  be  served  out  of 
the  State  [or  as  the  case  may  be]  of  and  in  the 

State  [or  as  the  case  may  be]  of 
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.  8  6.  (2)  Every  such  writ  of  summons  to  which,  by  the  law 

of  such  State  or  part,  an  appearance  is  required  to  be  entered, 
shall  have  indorsed  thereon  a  notice  to  the  following  eflfect  (that 
is   to  say)  : — 

"  Your  appearance  to  this  summons  [or  as  the  case  may  be] 
must  give  an  address  at  some  place  within  five  miles  of 
the    office    of    the  Court    of 

at  at  which  address  proceedings  and    notices^ 

for  you  may  be  left." 

(3)  Every  writ  of  summons  for  service  under  this  Act 
shall  also  contain  or  have  indorsed  thereon  or  annexed  thereta 
a  short  statement  of  the  nature  of  the  claim  made  or  the  relief 
sought  by  the  plaintiff  in  the  suit,  and  if  the  plaintiff  sues  in  a 
representative  capacity  shall  also  state  such  capacity. 

Eflect    where 
writ  of  summons 

pot  properly  6.  If  a  writ  of  summons  or  copy  thereof  does  not  bear  all 

49  \ict!  No.  3  ^^^  indorsements  hereby  required  it  shall  be  ineffective  for  ser- 
K:^i'  ';J\      vice  under  this  Act. 

15    &     16     Virt. 
r.  76.  s.  20. 

Concurrent  ''^ •  ^  ^^^  ^^  summons  for  service  out  of  the  State  or  part 

^"^«»y  I'e     of  the  Commonwealth  in  which  it  was  issued  may  be  issued  as 
/Tw  i  22         ^  concurrent  writ  with  one  for  service  within  such  State  or  part 
of  the  Commonwealth  and  shall  in  that  case  be  marked  as  con- 
current. 

Sec  C.L.P.  Act,  s.  11  {ante). 

HpS^ra^i!"*  ^"'  8-  The  time  to  be  limited  by  the  writ  of  summons  for  ap- 

Ibid.  (F.c.)  c.  76,  pearance  being  entered  or  made  by  the  defendant  shall  be  such 
»  ^-  as  may  be  prescribed  by  the  Rules  of  the  Court  out  of  which 

it  is  issued,  but  shall  not  be  less  than  the  following,  that  is  ta 

say  : — 

(a)  If  the  writ  is  issued  or  is  to  be  served  in  the  State  of 
Western  Australia  or  in  the  Northern  Territory  of  the 
State  of  South  Australia — Forty-five  days  ; 

(lb)  In  any  other  case— Thirty  days. 
Time  far  Appearance.— See  R.  34  Reg.  Gen.  of  22nd  December,  1902  (anie), 

suiradd^  '  9.  (1)  Every  appearance  entered   by  or   on   behalf  of  a 

for  ^cc.  defendant  to  a  writ  of  summons  served  on  him  under  this  Act 
4»  Vict.  No.  3,  shall  give  an  address  at  some  place  within  five  miles  of  the  office 
«c'  ie  vici.  of  the  Court  out  of  which  the  writ  was  issued,  at  which  address 
all  proceedings  and  notices  may  be  left  for  him. 

(2)  If  such  address  is  not  given  or  is  fictitious  or  illusory 
the  appearance  may  be  set  aside  as  irregular. 

See  under  Uie  C.L.P.  Act,  1899,  s.  28  of  that  Act  and  RR.  394  et  seq.,  Reg.  Gen. 
of  22nd  December,  1902  {ante). 


m. 


oi.ier  for  plain  IQ.  .'\ny  defendant  who  has  been  served  under  this  Act 

^cui?ty^fVr  with  a  writ  of  summons  may  apply  to  the  Court  out  of  which 
the  writ  was  issued,  or  a  Judge  thereof,  for  an  order  compelling 
the  plaintiff  to  give  security  for  costs,  and  upon  such  application 
the  Court  or  Judge  may  make  the  order. 

Seeority  for  Costs.— See  Security  for  Costs,  p.  153  {ante). 
This  section  does  not  entitle  a  defendant  who  has  been  served  with  a  writ  issued 
in  a  State  other  than  that  iniwhich  he  resides,  to  obtain  as  of  course  an  order  for  security 
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for  costs.  Such  an  order  is  discretionary  :  Ramsay  v.  Eager,  (1902)  8  A.L.R.  44.  The       .g.  ^Q. 
section  is  to  be  interpreted  in  accordance  with  the  Common  Law  Rule  that  the  pov- 
erty of  a  plaintiff  is  not  by  itself  a  ground  for  ordering  security  for  costs  :  Evans  v. 
Sneddon,  (1902)  8  A.L.R.  215. 

Security  for  costs  when  ordered  under  this  section  is  not  to  be  limited  to  an 
amount  based  upon  the  difference  between  the  expense  to  the  defendant  of  defending 
the  action  in  the  State  wherein  the  plaintiff  sues  and  the  expense  to  the  defendant 
in  defending  in  the  State  wherein  the  defendant  resides  :  Ibid. 

Proceeding> 

11.  (1)  When   no  appearance    is  entered  or   made  by   a  ^^^^^  no 
defendant  to  a  writ  of  summons  served  on  him  under  this  Act,  JSJ^"' 
if  it  is  made  to  appear  to  the  Court  from  which  the  writ  was  See  15  &  le 
issued  or  a  Judge  thereof—  S:  ('fx^':..^!: 

{a)  that  the  subject-matter  of  the  suit  so  far  as  it  concerns 
such  defendant  is — 

(1)  land  or  other  property  situate  or  being  within 

the   State  or   part  of   the  Commonwealth   in 
which  the  writ  was  issued  ;  or 

(2)  shares  or  stock  of  a  corporation  or  company 

having  its  principal   place  of  business  within 
that    State    or    part ;    or 

(3)  any  deed,  will,  document,  or  thing  affecting  any 

such  land,  shares,  stock,  or  property ;  or 
(^)  that  any  contract  in  respect  of  which  relief  is  sought 
in  the  suit  against  such  defendant  by  way  of  enforcing, 
rescinding,  dissolving,  annulling,  or  otherwise  affecting 
such  contract,  or  by  way  of  recovering  damages  or  other 
remedy  against  such  defendant  for  a  breach  thereof,  was 
made  or  entered  into  within  that  State  or  part ;  or 

(c)  that  the  relief  sought  against  the  defendant  is  in  respect  of 

a  breach,  within  that  State  or  part,  of  a  contract  wher- 
ever  made ;  or 

(d)  that  any  act  or  thing  sought  to  be  restrained  or  removed, 
or  for  which  damages  are  sought  to  be  recovered,  was 
done  or  is  to  be  done  or  is  situate  within  that  State  or 
part ;  or 

(e)  that  at  the  time  when  the  liability  sought  to  be  enforced 

against  the  defendant  arose  he  was  within  that  State  or 
part ;  or 
(/)  that  the  domicile  of  the  person  against  whom  any  relief  is 
sought  in  a  Matrimonial  cause  is  within  that  State  or 
part; 

and  if  it  is  also  made  to  appear  to  such  Court  or  Judge — 

(g)  that  the  writ  was  personally  served  on  the  defendant ;  or 
in  the  case  of  a  corporation  served  on  its  principal  officer 
or  manager  or  secretary  within  the  State  or  part  in 
which  service  is  effected ;  or 
(k)  that  reasonable  efforts  were  made  to  effect  personal  ser- 
vice thereof  on  the  defendant,  and  that  it  came  to  his 
knowledge  or  in  the  case  of  a  corporation  that  it  came  to 
the  knowledge  of  such  officer  as  aforesaid  (in  which 
case  it  shall  be  deemed  to  have  been  served  on  the  de- 
fendant) ; 

such  Court  or  Judge  may  on  the  application  of  the  plaintiff  ordei 
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from  time  to  time  that  the  plaintiff  shall  be  at  liberty  to  proceed 
in  the  suit  in  such  manner  and  subject  to  such  conditions  as 
such  Court  or  Judge  may  deem  fit,  and  thereupon  the  plaintiff 
may  proceed  in  the  suit  against  such  defendant  accordingly. 

(2)  Any  such  order  may  be  rescinded  or  set  aside  or 
amended  on  the  application  of  the  defendant. 

G)mpare  C.L.P.  Act,  1899,  s.  18  (ante) ;  see  that  section  and  notes. 

Matrimonial  Cause.— Service.— Upon  an  application  under  the  section  for 
leave  to  proceed  in  a  matrimonial  cause  against  a  respondent  resident  in  another 
State,  satisfactory  proof  of  service  in  accordance  with  the  established  practice  of 
the  Court  must  be  furnished  by  the  petitioner  as  a  condition  precedent  to  the  grant- 
ing of  such  leave.  The  proof  required  should  be  given  at  the  time  of  making  the 
application  once  for  all,  and  may  be  furnished  by  affidavits  of  the  same  kind,  accord- 
ing to  circumstances,  as  the  Court  has  been  in  the  practice  of  acting  upon  in  divorce 
suits  where  it  has  allowed  proof  of  service  on  a  respondent  out  (^  the  jurisdiction 
to  be  given  by  affidavit :  Cecil  v.  Cecil,  (1902)  8  A.L.R.  204. 

12.  When  a  judgment  is  given  or  made  against  a  defendant 
J  who  has  been  served  with  a  writ  of  summons  under  this  Act, 
such  judgment  shall  have  the  same  force  and  effect  as  if  the  writ 
had  been  served  on  the  defendant  in  the  State  or  part  of  the  Com- 
monwealth in  which  the  writ  was  issued. 

18.  This  Part  of  this  Act  does  not  confer  on  any  G>urt 
jurisdiction  to  hear  or  determine  any  suit  which  it  would  not 
have  jurisdiction  to  hear  and  determine  if  the  writ  of  summons 
had  been  served  within  the  State  or  part  of  the  Commonwealth 
in  which  the  writ  was  issued. 

Service  of  other  Process. 

b!l^lS^"S^an  ^'*  (^)  When,  in  any  suit  in  a  Court  of  Record  of  a  State 

part  of  thS  ^^'^  or  part  of  the  Commonwealth,  any  writ  (other  than  a  writ  of 

Commonwealth,  summons)  noticc  dccrcc  or  other  process  is  required  to  be  served 

on  any  party  or  person,  such  writ  notice  decree  or  process  may 

be  served  on  such  party  or  person  in  any  other  State  or  part  of 

the    Commonwealth. 

Mode  of  .enricc.  (2)  Such  scrvicc  may,  subject  to  any  Rules  of  Court 

which  may  be  made  under  this  Act,  be  effected  in  the  same  way, 

and  shall  have  the  same  force  and  effect,  as  if  the  service  were 

effected  in  the  State  or  part  of  the  Commonwealth  in  which  the 

writ  notice  decree  or  process  was  issued. 

(3)  Thereupon  all  such  proceedings  may  be  taken  as 
if  the  writ,  notice,  decree,  or  process  had  been  served  in  the  State 
or  part  of  the  Commonwealth  in  which  it  was  issued. 

Rules  of  Court.— See  Rules  3,  4,  5  and  6  of  Rules  of  23rd  of  December,  1902 
{post),  p.  496. 

Summons  for  16.  (1)  When  a  summons  has  been  issued  on  information 

Z^i^y  upon  oath,  by  any  Court  or  Judge  or  Police,  StipenHiaryj  or 
Special  Magistrate  having  jurisdiction  in  any  State  or  part  of  a 
State  or  part  of  the  Commonwealth,  commanding  any  person 
who  is  charged  with  any  offence  alleged  to  have  been  committed 
in  such  State  or  part,  whether  such  offence  is  punishable  by 
indictment  or  upon  summary  conviction,  to  appear  to  answer 
to  such  charge  or  to  be  dealt  with  according  to  law,  such  sum- 
mons may  be  served  on  such  person  in  any  other  State  or  part 
of   the  Commonwealth. 


part  of   the 
Com  mon  wesdth. 
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(2)  Such  service  may,  subject  to  any  Rules  of  Court       g.  If. 
or  regulations  which  may  be  made  under  this  Act,  be  effected 

in  the  same  way,  and  shall  have  the  same  force  and  effect,  as  if 
the  summons  had  been  served  in  the  State  or  part  of  the  Com- 
monwealth in  which  it  was  issued. 

(3)  If  such  person  fails  to  appear  at  the  time  and 
place  mentioned  in  such  summons,  and  it  appears  to  such  Court, 
Judge,  or  Magistrate  that  the  summons  was  duly  served  on  the 
defendant  a  sufficient  time  before  the  day  appointed  for  the  hear- 
ing, all  such  proceedings  may  be  taken  as  if  the  summons  had 
been  served  in  the  State  or  part  of  the  Commonwealth  in  which 
it  was  issued. 

16.  (1)  When  a  subpoena  or  summons  has  been  issued  by  Subpoena  or 

r^  Ti  ▼>!•  c^   '  I*  r*         •i-nc*  summons  to 

any  Court  or  Judge,  or  Police,  Stipendiary,  or  Speaal  Magistrate  witness  may  ix- 
in  any  State  or  part  nf  the.  Commonwealth,   requiring  any  person  S^cr' state 
to  appear  and  give  evidence^fhrany  civit  or' criminal  trial  "or  pro-^jSKL^"^  ^^ '/ 
,  ceeding,  such  subpcena  or  summons  may  upon  proof  that  thev     Z^/-    '     ' 
testimony  of  such  personyjg  necessary  in  the  interests  of  justice       (  t        I] 
by  leave  of  such  Court  Judge  or  Ma^strate  on  such  terms  as  ^  ' 

the  Court  Judge  or  Magistrate  may  impose  be  served  on  such    i^T!/.     , 
.   person  in  any  other  State  or  part  of  the  Commonwealth.  >  -^.'        ^   \ 

'  (2)  If-such  person  fails  to  attend  at  the  time  and  place 

mentioned  in  such  subpoena  or  summons,  such  Court  Judge  or 
Magistrate  or  any  other  Police,  Stipendiary,  or  Special  Magistrate 
having  jurisdiction  in  the  State  or  part  of  the  State  or  part  of 
^  the  Commonwealth  in  which  the  subpoena  or  summons  was  issued 
;  may  on  proof  that  the  subpoena  or  summons  was  duly  served  on 
',  such  person,  and  that  a  reasonable  sum  was  tendered  to  him  for 
his  expenses  issue  such  warrant   for   the  apprehension  of  such 
person  as  such  Court   Judge  or  Magistrate  might  have  issued  it 
the  subpoena  or  summons  had   been  served  in  the  State  or  part 
of  the  Commonwealth  in  which  it  was  issued. 

(3)  Such  warrant  may  be  executed  in  such  other 
State  or  part  of  the  Commonwealth  in  the  manner  provided  in 
this  Act  in  the  case  of  warrants  issued  for  the  apprehension  of 
persons  charged  with  an  offence. 

Proof  of  Service. 

17.  When  any  writ  notice  decree  or  other    process   has  Mode  di   proof 
under  the  provisions  of  this  Act  been  served  out  of  the  State  or  ^  «^<*' 
part  of  the  Commonwealth  in  which  it  was  issued  such  service 

may    be   proved — 

{a)  by  affidavit  sworn  before  any  Justice  ot  tne  Peace  having 

jurisdiction  in  the  State  or  part  of  the  State  or  part 

of  the  Commonwealth  in  which  such  service  was  effected, 

or  before  a  Commissioner  for  Affidavits  or  Declarations, 

or  Notary  Public  for  that  State  or  part ;  or 

{U)  in  any  manner  in  which  such  service  might  have  been 

proved  if  it  had  been    effected  within  the  State  or  part 

of  the  Commonwealth  in  which  the  writ  notice  decree 

or  process  was  issued. 

SfiFVioe  may  be  ProTed. — An  affidavit  of  service  of  a  summons  on  a  defendant 

resident  in  another  State,  purporting  on  its  face  to  have  been  sworn  before  a  Justice 
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J|.  Jg^  of  the  Peace  of  such  State,  is  prima  facie  evidence  of  service  in  proceedings,  in  Courts 
of  Petty  Sessions  in  Victoria,  under  the  jurisdiction  conferred  by  this  Act :  Rex  v. 
Panton,  (1902)  8  A.L.R.   172. 

And  see  the  (Commonwealth)  State  Laws  and  Records   Recognition  Act,  1901, 
s.  5  (artie),  p.  480. 


PART  III. 
Execution  of  Warrants,  etc. 
Warrants  may  18.  (1)  When  a  warrant  has  been  issued  by  any  Court  or 

^J^^i!r  Ju^'ge  or  any  Justice  of  the  Peace  having  jurisdiction  in  any 
another  State.  State  or  part  of  a  State  or  part  of  the  Commonwealth,  for  the 
c.^  A  ^^  n!"^'  apprehension  of  any  person — 

(a)  who  is  charged  with  any  offence  alleged  to  have  been 
committed  within  such  State  or  part,  whether  such 
offence  is  indictable  or  punishable  upon  summary  con- 
viction ;  or 

(b)  against  whom  an  indictment  for  any  such  offence  has 

been  found  or  presented, 

(c)  against  whom  an  order  for  the  maintenance  of  his  wife 

or  children  has  been  made, 
any  Justice  of  the  Peace  having  jurisdiction  in  any  other  State 
or  part  of  a  State  or  part  of  the  Commonwealth  in  which  such 
person  is  or  is  supposed  to  be  may  on  being  satisfied  that  the 
warrant  was  issued  by  such  Court  or  Judge  or  in  the  case  of  a 
warrant  issued  by  a  Justice  of  the  Peace^^  upon  proof  on  oath  of 
the  signature  of  the  Justice  issuing  the  warrant,  make  an  in- 
dorsement on  the  warrant  authorizing  the  execution  thereof 
within  such  other  State  or  part. 

(2)  Such  indorsement  may  be  in  the  form  or  to  the 
effect  of  the  Second  Schedule  hereto,  and  shall  be  sufficient  auth- 
ority to  the  person  bringing  the  warrant,  and  also  to  all  con- 
stables and  persons  to  whom  the  warrant  was  originally  directed, 
and  also  to  all  constables  or  other  peace  officers  in  such  other 
State  or  part,  to  execute  the  warrant  in  such  other  State  or 
part  and  to  apprehend  the  person  against  whom  the  warrant 
was  issued,  and  to  bring  him  before  a  Justice  of  the  Peace 
having  jurisdiction  in  the  State  or  part  of  'the  State  or 
part  of  the  Commonwealth  in  which  the  person  Wcis  appre- 
hended. 

(3)  Such   Justice  of  the  Peace  may — 

(a)  Order  the  person  to  be  returned  to  the  State  or  part  of 
the  Commonwealth  in  which  the  warrant  was  issued, 
and  for  that  purpose  to  be  delivered  into  the  custody  of 
the  person  bringing  the  warrant,  or  of  the  constables 
and  persons  to  whom  the  warrant  was  originally  directed 
or  any  of  them  ;  which  order  may  be  made  by  warrant 
under  the  hand  of  such  Justice  of  the  Peace,  and  may 
be  executed  according  to  its  tenor  ;  or 

(^)  admit  the  person  to  bail,  on  such  recognizances  as  he 
thinks  fit,  conditioned  to  appear  and  answer  the  charge 
at  an  appointed  time  and  place  in  the  State  or  part  of 
the  Commonwealth  in  which  the  warrant  was  issued. 
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(4)  Such  Justice  of  the  Peace  shall  for  the  purposes  8*  18. 
of  this  section  have  the  same  power  to  remand  the  person  and 
admit  him  to  bail  as  he  has  in  the  case  of  persons  apprehended 
under  warrants  issued  by  him  ;  and  if  it  be  made  to  appear  to 
him  or  to  any  Judge  of  the  State  that  the  charge  is  of  a  trivial 
nature,  or  that  the  application  for  return  has  not  been  made 
in  good  faith  in  the  intersets  of  justice,  or  that  for  any  reason  it 
would  be  unjust  or  oppressive  to  return  the  person  either  at  all 
or  until  the  expiration  of  a  certain  period,  the  Justice  or  Judge 
may  discharge  the  person  either  absolutely  or  on  bail,  or  order 
that  he  shall  be  returned  after  the  expiration  of  the  period  named 
in  the  order,  or  may  make  such  other  order  as  he  thinks  just. 
See  R.  7  Reg.  Gen.  of  23rd  December,  1902  (post),  p.  496. 

19.  (1)  When  a  writ  of  attachment  has  been  issued  against  writ  of  atuch- 
any  person  by  a  Court  of  Record  of  a  State  or  a  judge  thereof  ^^j^d^m.  ^ 
for  a  contempt  of  the  Court  or  disobedience  of  an  order  thereof,  another  sutc. 
such   writ  may  — 

(a)  by  leave  of  a  Justice  of  the  High  Court  be  executed  in 

any  other  State  or  part  of  the  Commonwealth  ;  or 
(d)  by  leave  of  a  Judge  of  the  Supreme  Court  of  any  other 
State    be   executed    in    such    other    State. 
(2)  Such  leave  shall  be  indorsed  on  the  writ,  and  shall 
be  sufficient  authority  to  the  Marshal  and  also  to  the  Sheriff  of 
the  State  or  part  of  a  State  in  which  the  writ  was  issued,   and 
also   to    the   Sheriff  of    the    State   or   part  of  a  State  in  which 
the  writ  is  to  be  executed,  and  to  all  other  officers  named  in  such 
indorsement,  to  apprehend  such  person  and  bring  him  before 
the  Court  out  of  which  such  writ  was  issued. 

See  R.  20  Reg.  Gen.  of  23rd  December,  1902  (post),  p.  497. 


PART  IV. 
Enforcement  of  Judgments. 
20.  Any  person  in  whose  favour  a  judgment  is  given  or  CcrUficatc  m 
madej  whether  before  or  ^fter  the  commencement  of  this  Act, '"**^"***j^,^  ^ 
Tn  a  suit  by  any  Court  of  Record  of  any  State  or  part  of  the  Com-  (f.o's.  4. 
monwealth,  may  obtain  from  the  prothonotary  or  registrar  or 
other  proper  officer  of  such  Court  a  certificate  of  such  judgment 
irT the  form  and  containing  the  particulars  set  forth  in  the  Third 
Schedule  hereto  or  as  near  thereto  as  the  circumstances  will 
permit,  which  certificate  such  officer  is  hereby  required  to  grant 
under  his  hand  and  the  seal  of  such  Court . 

A  copy  of  the  certificate  when  obtained  must  be  filed  :    R.  2,  additional  Reg. 
(ten.  of  23fd  December,  1902  (post),  and  the  other  RR.  3-8   [post),  p.  499. 

Compare  the  decisions  under  s.  7  of  the  Inter-State  Debts  Recovery  Act,  1901, 
{ante). 

As  to  the  title  of  affidavits  and  proceedings  under  this  Part,  see  R.  21  ;  and  as 
to  costs,  R.   24   (post),  p.  497. 

21..  f  1)  Upon    production    of    such    certificate —  R^stratioo  oj 

V    /       ,^  J^ • — -  —  judgments  and 

^a)  to  the  prothonotary,  registrar,  or  other  proper,  officer  of  gooeedmgs 
anyCourt  ot  lilce  jurisdiction  in  any  other  State. or^art  4g^^  ^^  ^ 
ol  t he  Commonwealth  ;  or  (f.C).  s.  5." 
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S,2i.  {b)  if  there  is  no  Court  of  like  jurisdiction  in  such  other 

State  or  part,  to  the  registrar  or  other  proper  officer  of  a 

District  or  County  Court  or  other  inferior  Court  of 

Record  having  civil  jurisdiction  in  such  State  or  part, 

such  officer  shall  forthwith  register  the  same  by  entering  the 

particulars  thereof  in  a  book  to  be  kept  by  such  officer  and  to  be 

called  "  The  Australian  Register  of  Judgments." 

(2)  From  the  date  of  such  registration  such  certificate 
shall  become  and  be  a  record  of  such  Court,  and  shall  have  the 
same  force  and  effect  in  all  respects  as  a  judgment  of  such  Court, 
and  the  like  proceedings  may  be  taken  upon  such  certificate  as  if 
the  judgment  had  been  a  judgment  of  such  Court. 

(3)  No  certificate  of  a  judgement  shall  be  so  registered 
after  the  lapse  of  twelve  months  from  the  date  of  the  judgment, 
unless  leave  in  that  behalf  has  first  been  obtained  from  the  Court 
in  which  the  certificate  is  proposed  to  be  registered  or  from  a 
Judge   thereof.  « 

Register,— Sec  R.  9  Reg.  Gen.  of  23rd  December,  1902  (post). 

A  certified  copy  of  the  certificate  may  be  issued,  R.  14,  p.  496. 

The  certificate  must  be  filed  before  registration,  R.  11  {post),  p.  496. 

As  to  title  of  affidavit  and  procecedings,  sec  R.  21  ;  and  costs,  R.  24  {post)  p.  497. 

ProcaedlD^ — The  proceedings  referred  to  in  this  section  must  be  something 
in  the  way  of  an  execution  of  the  judgment. 

In  Re  Richards,  Ex  parte  Maloney,  (1902)  19  W.N.  152,  Walher,  T.,  hdd  the 
word  •  proceedings  *  was  amply  large  enough  to  include  the  issue  of  a  oankniptcy 
notice.  In  Victoria,  however,  Judge  Chondeyy  in  the  case  of  Bennett  v.  Cohen, 
(1901)  7  A.L.R.  C.N.  96,  held  that  the  expression  did  not  include  a  fraud 
summons  under  the  *  Imprisonment  of  Fraudulent  Debtors  Act,  1890  *  (Victorian) 
(No.  1100). 

E^uon  of  22.  For  the  purposes  of  the  last  preceding  section  any 

purpiwS'of  last  Couft  mentioned  in  any  of  the  following  sub-sections  shall  be 
Pj^»^«  deemed  to  be  a  Court  of  like  jurisdiction  with  any  other  Court 

mentioned  in  such  sub-section,  namely  : — 

{a)  The  Supreme  Courts  of  the  several  States  : 

(b)  The  Vice-Admiralty  Courts  in  the  States  of  New  South 

Wales  and  Victoria,  and  the  Supreme  Court  of  any  other 

State  in  its  Admiralty  jurisdiction  : 
{c)  District   Courts   and   County   Courts   and   any   inferior 

Courts  of  Record  having  civil  jurisdiction : 
{d)  Small  Debts  Courts  and  Courts  of  Petty  Sessions  and  any 

inferior  Courts  of  Record  having  civil  jurisdiction  to 

hear  and  determine  cases  in  a  summary  way. 


Execution  not  t< 
inue   unless 
affidavit  of 
liability  filed. 

49  Vic.   No. 
Qt.C.)  s.  6. 


23.  No  execution   shall   be   issued   or  other   proceedings 
.  taken  upon  such  certificate  unless  an  affidavit  is  first  filed  in  the 
I  Court  out  of  which  it  is  intended  to  issue  such  execution  or  take 
-♦'such  proceedings  made  by  the  person  in  whose  favour  the  judg- 
ment was  given  or  made  or  by  some  other  person  cognizant  of 
I  the  facts  of  the  case,  stating — 

{a)  that  the  amount  for  which  execution  is  proposed  to  be 
issued   is  actually  due  and   unpaid  ;  or 

(b)  that  an  act  ordered  to  be  done  remains  undone ;  or 
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(c)  that  the  person  ordered  to  forbear  from  doing  an  act  has      8.  28. 
disobeyed  the  order, 
and  no  execution  shall  be  issued  for  a  larger  amount  than  that 
sworn    to. 

Allldavit— That  the  amount  U  aetaally  dae  and  unpaid.— A  bankruptcy 
notice  may  be  issued  in  this  State,  on  a  certificate  obtained  and  registered  in  accord- 
ance with  the  provisions  of  this  Act,  of  a  judgment  of  the  Supreme  G>urt  of  another 
State,  if  an  affidavit  be  first  filed  stating  that  the  amount  for  which  it  is  proposed 
to  issue  the  bankruptcy  notice  is  actually  due  and  unpaid :  Re  Richards ^  Ex  parte 
Moloney,  (1902)   19  W.N.  152. 

Proceedings  must  be  taken  within  thirty  days  of  filing  the  affidavit  unless  a  Judge 
extends  the  time :  R.  16  Reg.  Gen.  of  23rd  December,  1902  (post),  p.  490.  Proceed- 
ings taken  must  be  notified  to  the  proper  oflicer  of  the  Court  in  which  the  certificate 
is  registered,  and  he  must  note  them  in  the  Register  :  RR.  17-19  {post),  p.  497. 

Proceedings  taken  in  a  jurisdiction  of  the  Court  other  than  that  in  which  the 
judgment  is  registered  must  be  notified  by  the  Registrar  or  other  officer  of  the  juris- 
diction in  whidi  the  proceedings  are  taken  to  the  Registrar  or  other  officer  in  the 
jurisdiction  in  which  the  judgment  is  registered :  R.  15  ijfost). 

2i.  The  Court  in  which  any  such  certificate  of  a  judgment  Proceedings 
has  been  r^stered  and  the  Judges  thereof  shall,  in  respect  of  SnSSSthe 
execution  upon  the  certificate  and  the  enforcement  of  the  judg-  ^^**'**^ 
ment,  have  the  same  control  and  jurisdiction  over  thfe  judgment  ^pcX*^;  7!^***  * 
as  if  the  judgment  were  a  judgment  of  such  Court. 

28.  (1)  The  Court  in  which  any  such  certificate  of  a  judg-  5jg^^  ^ 
ment  has  been  registered  or  a  Judge  thereof  may,  on  the  applica- 
tion of  any  person  against  whom  the  judgment  has  been  given 
or  made,  order  a  stay  of  proceedings  on  such  certificate. 

(2)  Such  order  may  be  made  on  such  terms  as  to 
giving  security,  or  as  to  making  application  to  the  Court  by  which 
the  judgment  was  given  or  made,  to  set  aside  the  same,  or  other- 
wise, as  to  the  Court  or  Judge  may  seem  fit. 

26.  (1)  When— 
(ja)  Any  certificate  of  a  judgement  is  registered  in  any  Court  ;  ^^[!J^^|^  ^ 

or  upoD   ciec:tificate 

(b)  Any  execution  is  issued  or  other  proceedings  are  taken  uoa  of  jSdg**^ 


in  any  Court  upon  any  such  certificate ;  or 
(c)  Satisfaction  of  the  judgment  either  in  whole  or  in  part 
/  is  entered  in  any  Court  upon  any  such  certificate  ; 

j  the  Registrar  or  other  proper  officer  of  that  Court  shall  forthwith 
1  notify  the  same  in  writing  under  the  seal  of  the  Court  to  the 
'  Registrar  or  other  proper  officer  of  the  Court  in  which  the  judg- 
^  mejit^was  given  or  made. 

(2)  When  any  judgment  whereof  a  certificate  has 
been  registered  in  any  Court  has  been  satisfied  in  whole  or  in  part, 
the  Registrar  or  other  proper  officer  of  the  Court  in  which  the 
judgment  was  given  or  made  shall  forthwith,  upon  such  satis- 
faction being  made  or  notified  as  the  case  may  be,  enter  such 
satisfaction  upon  the  judgment  and  notify  such  satisfaction 
in  writing  under  the  seal  of  the  Court  to  the  Registrar  or  other 
proper  officer  of  every  other  Court  in  which  a  certificate  of 
the  judgment  has  b^sn  registered,  and  such  satisfaction  shall 
thereupon  be  entered  upon  every  such  certificate. 

See  additional  Reg.  Gen.  of  23rd  December,  1902  {post),  p.  499  ;   and   R.  13 
Reg.  Gen.  23rd  December,  1902  {post),  p.  496. 
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8.27 


PART  V. 
Rules  and  Regulations. 


may 
rules. 


Judges  of  27.  (1)  The  Judges  of  the  Supreme  Court  of  any  State,  or 

nSy'^lJ^ke""'^*''  such  of  them  as  may  make  Rules  of  Court  in  other  cases,  may 
make    Rules — 

(a)  for  prescribing  the  practice  and  procedure  in  connexion 
with  the  service  of  the  process  of  the  Courts  of  such 
State  under  this  Act,  and  the  execution  and  enforce- 
ment by  such  Courts  of  the  process  and  judgments  of  the 
Courts  of  other  States  and  parts  of  the  Commonwealth  ; 
and 

(b)  for  prescribing  the  fees  to  be  paid  in  connexion  with  the 
service  of  the  process  of  the  Courts  of  such  State  under 
this  Act,  and  the  execution  and  enforcement  by  such 
Courts  of  the  process  and  judgments  of  the  Courts  of 
other  States  and  parts  of  the  Commonwealth,  and  the 
costs  to  be  allowed  to  any  person  upon  enforceing  any 
such  judgment  (which  fees  and  costs  may  be  recovered 
in  the  same  manner  as  any  money  payable  under  the 
judgment). 

(2)  Until  such  rules  have  been  made  and  as  far  as  any 
made  do  not  provide  for  the  circumstances  of  any  particular  case 
the  practice  and  procedure  of  the  State  in  which  the  process  is 
issued  or  in  which  the  service  is  effected   or    the    execution    is 
enforced  respectively  shall  apply  as  far  as  practicable. 
See  Rules  {post),  pp.  496-499. 

28.  (1)  The  Governor-General  may  make  regulations  for 
carrying  out  the  provisions  of  this  Act  and  in  particular  for 
further  applying  the  provisions  of  this  Act  or  any  of  them  to  the 
service  of  the  process  of  the  Courts  of  the  territories  of  the  Com- 
monwealth, and  for  the  execution  and  enforcement  by  such 
Courts  of  the  process  and  judgments  of  the  Courts  of  the  States 
and  of  other  parts  of  the  Commonwealth. 

(2)  All  such  regulations  shall  be  notified  in  the  Gazette, 
and  shall  thereupon  have  the  force  of  law. 

(3)  i\ll  such  regulations  shall  be  laid  before  both 
Houses  of  the  Parliament  within  thirty  days  after  the  making 
thereof,  if  the  Parliament  be  then  sitting,  and  if  not  then  within 
thirty  days  after  the  next  meeting  of  the  Parliament. 


Oovernor 
General    may 
make   regu- 
lations. 


Section  2» 


SCHEDULES. 


FIRST  SCHEDULE. 
Acts  of  Federal  Council  Repealed. 


RefernnOT  to  Act.                |                                    Short  Title. 

49  Vic.   No.   3           

49  Vic.   No.   4           

60  Vic.   No.  2           

The    Australasian    Judgments    Act    1886 
The  Australasian  Testamentary  Process  Actl897 
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State  of  Queens- 
land* to  wit. 


SECOND  SCHEDULE. 
Indorsement  on  Warrant. 


Boh.  8. 

Section  18. 


Whereas  proof  upon  oath  has  this  day  been  made  before  me  that  the  name  of  J.S. 
subscribed  to  the  within  warrant  is  in  the  handwriting  of  the  within-mentioned 
[Justice  of  the  Peace  of  the  State  of  New  South  Wales*],  I  hereby  authorize  W.T., 
who  brings  me  this  wrarant,  and  all  other  persons  to  whom  this  warrant  was  originally 
directed  or  by  whom  it  may  be  lawfully  executed,  and  also  all  constables  and  other 
peace  officers  of  the  [State  of  Queensland*],  to  execute  this  warrant  within  the  [State 
of  Queensland*],  and  to  bring  the  said  A.B.,  if  apprehended  within  the  [State  of 
Queensland*],  before  me  or  before  some  [Justice  of  the  Peace  of  the  State  of  Queens- 
land*] to  be  dealt  with  according  to  law. 

Given  under   my  hand  this  day  of  ,  One   thousand  nine 

hundred   and 

A  Justice  of  the  Peace  of  the  [State  of  Queensland*]. 
*0x  as  the  case  may  be. 


THIRD  SCHEDULE. 
Certificate  of  Judgment. 


Section  20. 


In  the 

Court  of 

Title  of 
suit  and 
date  of 

oom- 
menoe- 

ment. 

Form  or 

natare 

of 

salt. 

Name  and  addition  of 
party  to  whom  pay- 
ment is  to  be  made, 
or  in  whoee  favour 
judgment  is  givea 
or  made. 

Name  and 
addition  of 

party  ordered 
to  pay  money, 

or  to  do  or  not 
to  do  any  act. 

Dite 

of 
judjr- 
ment. 

AbHtraciof  jutlguic'iit 

stating  amount  (if 

any)  ordered  to  be 

paid,  and  particular 

of  any  act  ordered  to 

be  done  or  not  to  be 

done. 

Date  of  trial 
and  amount 
of  verdict 

if  any. 

I  certify  that  this  certificate  correctly  and  fully  sets  forth  the  particulars  of  a 
judgment  given  in  this  Court,  on  the  day  of  ,  in  a  suit  wherein  A.B. 

was  plaintiff  and  CD.  \\zs  defendant  [or  as  the  case  may  he]. 

Dated   this  day  of  19 

I..M. 
[Prothonotary,  Registrar,  or  other  proper  officer.] 


RULES  OF  COURT. 

TiiE  23rd  DAY  OF  December,  a.d.  1902. 

IN  pursuance  of  the  powers  vested  in  us  under  the  Service  and  Execution  of  Process 
Act,  1901,  we,  the  Judges  of  the  Supreme  Court  of  New  South  Wales,  do  order  and 
direct  as  follows  : — 

Preuminary. 
Rules  to  apply  to  all  Courts  of  Record. 

1.  These  Rules,  except  where  the  subject-matter  or  context  otherwise   indicates 
or  requires,  shall  apply  to  every  Court  of  Record  of  New  South  Wales. 

Interpretation. 

2.  In  these  Rules— 

*  The  Act  *  means  the  Service  and  Execution  of  Process  Act,  1901  ; 

'Register'  means  the  Australian  Register  of  Judgments. 

All  expressions  have  the  same  meaning  as  the  like  expressions  in  the  Act. 

Service  of  Process. 
Proceedings  may  be  served  by  any  person, 
8.  Every  writ,  notice,  decree,  or  process  requiring  service  under  the  Act  may  be 
served  by  any  person. 
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B.  4,  Original  need  not  be  produced  unless  demanded. 

i.  In  cases  where  service  of  any  writ,  notice,  decree,  or  process  is  effected  bv" 
the  delivery  of  a  copy  thereof,  it  shall  not  be  necessary  to  the  regular  service  of  such 
writ,  notice,  decree,  or  process  that  the  origrinal  should  be  shown,  unless  sight  thereof 
is   demanded. 

Indorsement  of  date,  &c. 

5.  The  person  serving  any  writ,  notice,  decree,  or  process  shall,  within  three 
days  after  such  service,  indorse  thereon  (or  upon  a  copy  thereof  where  service  is- 
effected  by  delivery  of  the  original)  the  day  of  the  month  and  week  of  such  service, 
and  the  name  or  description  of  the  person  upon  whom  such  writ,  notice,  decree,, 
or  process  was  served. 

Afpdaxnt  of  service. 

6.  Every  affidavit  of  service  shall  mention  the  day  on  which  such  indorsement 
was  made. 

Execution  of  Warrants. 
Person  arrested  on  warrant  to  have  time  to  apply  for  discharge,  drc. 

7.  When  any  person  has  been  apprehended  under  section  18  of  tlic  Act,  and  a 
Justice  of  the  Peace  orders  him  to  be  returned  to  the  State  or  part  of  the  Common^ 
wealth  in  which  the  warrant  was  issued,  such  Justice  shall,  if  so  required  by  such 
person,  make  such  order  respecting  the  time  when  such  person  is  to  be  .so  returned 
as  in  the  opinion  of  such  Justice  will  allow  such  person  reasonable  opportunity  to 
apply  under  the  said  section  to  a  Judge  of  the  State  for  his  discharge  or  for  such  other 
order  as  such  Judge  may  think  fit. 

Order  may  be  made  by  Judge. 

8.  A  Judge  may  on  application  ex  parte  by  or  on  behalf  of  such  person  make  a^ 
like    order. 

Enforcement  of  Judgments. 
Register  in  each  jurisdiction  of  Supreme  Court. 

9.  A  book,  to  be  called  *  The  Australian  Register  of  Judgments,*  shall  be  kept 
by  the  Prothonotary  of  the  Supreme  Court,  and  also  by  the  Master  in  Equity  and 
by  the  Registrar  in  every  other  jurisdiction  of  the  said  Court.  Such  book  shall  be 
in  the  Form  No,  1  contained  in  the  First  Schedule  hereto. 

Register  in  inferior  Courts. 

10.  A  like  book  shall  be  kept  by  the  Registrar  of  every  District  Court  and  by 
the  officer  in  charge  of  the  records  of  every  other  inferior  Court  of  Record  having 
civil  jurisdiction  in  the  State. 

Certificate  to  be  filed. 

11.  Every  certificate  of  a  judgment  shall  be  filed  before  the  same  is  registered. 

Registration  to  be  noted  on  Certificate. 

12.  The  officer  registering  any  certificate  shall  note  thereon  the  date  of  such 
registration  and  the  registration  number. 

Notices  to  be  filed. 
18.  When  any  notification  is  made  under  section  26  of  the  Act,  a  copy  thereof 
shaU  be  filed. 

Certified  copy  of  certificate  registered  in  any  jurisdiction. 
14.  Any  person  havmg  registered  a  certificate  of  a  judgment  in  any  jurisdic- 
tion of  the  Supreme  Court  may  obtain  from  the  proper  officer  thereof  a  copy  of  such 
certificate,  certified  under  the  hand  of  such  officer  and  the  office  seal.    The  said  copy 
shall  have  the  same  lorce  and  effect  as  a  certified  copy  of  a  judgment  of  the  said  Court. 

Notification  of  proceedings  in  other  jurisdictions. 
18.  Where  a  certificate  of  a  judgniL'nt  has  been  regist'?red  in  any  jurisdiction 
of  the  Supreme  Court,  and  proceedings  are  taken  thereupon  in  any  other  jurisdic- 
tion of  tiie  said  Court,  the  Registrar  or  other  proper  officer  in  such  other  jurisdic- 
tion shall  forthwith  notify  the  same  in  writing  to  the  Registrar  or  other  proper  officer 
in  the  jurisdiction  in  which  such  certificate  has  been  registered.  The  like  notifi- 
cation shall  be  given  of  the  result  of  such  proceedings. 

Affidavit  of  liability. 
16.  No  execution  shall  be  issued  or  other  proceedings  taken  upon  a  certificate 
registered  in  any  Court  unless  such  execution  is  issued  or  such  proceedings  are  com- 
menced within  thirty  days  next  after  the  making  of  the  affidavit  required  by  sec- 
tion 23  of  the  Act,  or  within  such  further  time  as  the  Court  or  a  Judge  thereof  may 
order.     Such  order  may  be  made  ex  parte. 
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Notification  of  proceedings.  'g^  Jf . 

17*  Every  person  on  whose  behalf  exocutioi)  is  issued  or  other  proceedings  are 

taken  upon  any  such  certificate  shall  forthwith  notify  the  same  in  writing  to  the 

Registrar  or  other  proper  officer  of  the  Gjurt  in  which  such  certificate  is  registered. 

He  shall  also  give  the  like  notification  of  the  result  of  such  execution  or  proceedings. 

18.  Every  officer  or  person  charged  with  the  execution  of  any  writ  or  other 
proceeding  issuing  out  of  any  Court  tor  the  execution  or  enforcement  of  any  judg- 
ment registered  under  the  Act  shall  notify  in  writing  to  the  Prothonotary,  registrar^ 
or  proper  officer  of  such  Court  the  result  of  such  execution  or  proceeding. 

Frocredings,  noiifi^xttions,  &c.,  to  be  noted  in  Register. 

19.  When  any  execution  is  issued  or  other  proceedings  ant  taken,  or  satisfac- 
tion is  entered,  or  any  notification  is  given  or  received  relating  to  any  certificate 
registered  under  the  Act,  a  note  thereof  shall  be  entered  in  the  Register. 

Execution  of  writs  of  attachment. 
Applications  to  be  upon  affidavit. 

20.  Every  application  for  lea\e  to  execute  a  ^Tit  of  attachment  under  section 
19  of  the  Act  shall  be  made  upon  affidavit  ot  the  facts.  Such  leave  may  be  granted 
ex  parte  if  the  Judge  thinks  fit. 

FoftMS. 
Title  of  proceedings. 

21.  Every  affidavit  or  other  proceeding  under  Part  IV  of  the  Act  may  be  in- 
tituk-d  in  Form  No.  3  in  the  First  Schedule  hereto. 

Forms  in  Schedule. 

22.  The  forms  in  the  First  Schedule  may  be  used  with  such  alterations  as  the 
circumstances  of  the  case  may  render  necessary  ;  but  any  variance  therefrom,  not 
being  in  matter  of  substance,  shall  not  affect  the  validity  or  regularity  of  the  pro- 
ceedings. 

Fees  and  Costs. 

Fees. 
28.  The  fees  to  be  paid  in  connection  with  the  service  of  the  process  of  the  Courts 
of  this  State  under  the  Act,  and  the  execution  and  enforcement  by  such  Courts  of 
the  process  and  judgments  of  the  Courts  of  other  States  and  parts  of  the  Common- 
wealth, shall  be  those  set  forth  in  the  Second  Schedule  hereto. 

Costs. 
24.  Where  proceedings  are  taken  to  enforce  any  judgment,  a  certificate  (A  which 
has  been  registered  under  the  Act  in  any  Court,  the  same  costs  shall  be  allowed  as 
upon  similar  proceedings  to  enforce  a  like  judgment  of  such  Court. 

M.  H.  STEPHEN,  A.C.J. 
WM.  OWEN,  J. 
H.  E.  COHEI^  J. 
ROBERT  D.  PRING,  J. 

FIRST  SCHEDULE. 
No.  1. 

Australian  Register  of  Judgments. 

Registration  Number  in  this  Court. .         . .  | 

Title  of  suit  and  date  of  commencement    . .  |  

Name  and  addition  of  party  to  whom  pay-  | 

ment  is  to  be  made,  or  in  whose  favour  | 

judgment  is  given  or  made     . .         . .  | 

Name  and  addition  of  party  ordered  to  pay  | 

money,  or  to  do  or  not  to  do  any  act  . .  | 

Date  of  judgment        | 

Abstract  of  judgment,  stating  amount    (tf  | 

any)  ordered  to  be  paid,  and  partknilars  | 

of  any  act  ordered  to  be  done  or  not  to  | 

be  done        | 

Date  of  trial  and  amount  of  verdict,  if  any     | 

Date  of  certificate        | 

From  what  Court  received | ^ 

Date  of  registration  in  this  Court  ..  ..  | 
Date  of  notification  of  registration  , .  . .  | 
"  Subsequent  proceedings,  notifications  to  and  &oai  other  Coufts,  kc. 

O.L.P.A.         32  ^  (^  r\r\n\o 
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RR.  Sob.  1. 


In  the  Supreme  G)urt1 
of  New  South  Wales.  [ 
[or  as  the  case  may  be].) 


No.  2. 
Notice  under  Section  26  (1). 
NEW  SOUTH  WALES. 


Goart  in  which 
judgment  given. 


Title  of  Snit  and  date 
of  oommenoemeut. 


Date  of 
Judgment. 


Date  of 
Oertifioate. 


Regifltratiou 

number  in  this 

Court. 


A  Certificate  of  the  above  judgment  has  this  day  been  registered  in  the  Aus- 
tralian Register  of  Judgments  in  this  Court ;  or, 

A  writ  of  fieri  facias  has  this  day  issued  been  out  of  this  Court  upon  the  above 
judgment  indorsed  to  levy  £  ;  or. 

Satisfaction  of  the  above  judgment  [as  to  £  part  thereof]  has  this  day 

been  entered  upon  the  Certificate  thereof  in  this  Court ;  or, 

The  notice,  a  copy  of  which  is  hereunto  annexed,  has  this  day  been  filed   in 
this   Court; 

[or  CLS  the  case  may  be]. 

Dated  this  day  of  ,  a.d.  19     . 

To  the  Registrar  of  the  Court  of 

Prothonotary  (l.s.) 


No.  3. 
General  title  of  proceedings. 
In  the   Supreme  Court      \ 
of   New   South    Wales.     [ 
[or   as   the   case    may   be].) 

Australian  Register  of  Judgments,  No. 
A.B.  V.  CD. 
[as  the  title  is  entered  in  Register]. 


of  19 


SECOND  SCHEDULE. 

A.  Fees  to  be  paid  in  connection  with  the  service  of  process  of  the  Courts  of  this  State. 

For  service  of  any  process  issued  out  of  the  Courts  of  New  South   Wales,  and 
served  in  any  of  the  other  States  the  following  fees  shall  be  allowed. 

(a)  If  served  by  an  officer  of  any  Court  the  same  amount  as  would  be  paid 
in  accordance  with  the  scale  of  fees  in  force  for  the  time  being,  in  the 
Court  whereof  such  person  is  an  officer,  for  the  service  of  process  issued 
out  of  such  Court. 

(b)  If  there  is  no  such  scale  of  fees,  or  if  the  process  is  served  by  any   otlier 

person,  the  amount  actually  paid  to  such  person  in  respect  of, — 

(i.)  the  fee  paid  for  swearing  the  affidavit  of  service ; 

(ii.)  reasonable  and  necessary  expenses  of  travelling  and  sustenance  ; 

and 
(iii)  a  fee  of  7s.  6d.,  with  an  additional  7s.  6d.  for  each  day  necessarily 
occupied  after  the  first  day. 
When  more  than  one  attendance  is  necessary  but  can  be  made  on  the 

same  day,  no  additional  allowance  is  to  be  made. 
\\  licre  it  is  necessary  to  employ  a  solicitor  to  effect  such  service,  in  ad- 
dition to  the  above  allowances,  a  sum  of  21s. 

B,  Fees  to  be  paid  in  connection  with  the  execution  and  enforcement  by  Courts  of  this 

State  of  the  process  and  judgments  of  the  Courts  of  other  States  and  parts  of 
the  Commonwealth. 
The  same  fees  of  Court  shall  be  charged  in  connection  with  the    execution 
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and  enforcement  of  such  process  and  judgments  as  are  charged  for  the  like  or  anala-  Jg,  Bch..2« 
gous  proceedings  to  execute  and  enforce  the  process  and  judgments  of  Courts   of 
this  State  ;  and  in  addition  thereto  the  following  fees : — 

Where  a  certificate  oi  judgment  is  registered  and  recorded  as  a  judgment 

of  the  Supreme  Court  

If  registered  in  any  District  Court        

If  registered  in  any  other  Court         

For  every  notification  to  a  Court  of  another  State  if  sent  from  the 

Supreme  Court         

If  sent  from  any  District  Court  

If  sent  from  any  other  Court 

For  entering  satisfaction  of  any  judgment  so  registered  and  recorded, — 
If  in  the  Supreme  Court 
If  in  any  District  Court 
If  in  any  other  Court 

No  fee  shall,  however,  be  cliarged  for  entering  satisfaction  of  any   judgment 
when  entered  in  pursuance  of  a  notification  received  from  the  Court  of  another  State. 


s. 

d. 

10 
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In    the    Supreme    Court    of  ) 
New   South    Wales.  ) 

REGULiE  GENERALES. 

The  23rd  day  of  December,  A.D.  1902. 

In  pursuance  of  the  powers  vested  in  us,  we  order  and  direct  as  follows : — 

1.  In    these    Rules —  Intrrprrtation. 

"  The  Act  •  means  the  Commonwealth  Service  and  Execution  of  Process 

Act,  1901. 
"  Prothonotary  "  includes  master  or  registrar. 
All  expressions  have  the  same  meaning  as  the  like  expressions  in  the  Act. 

2.  Every  person  obtaining  a  certificate  of  judgment  under  section  20  of  the  ^^^'j^^  *° 
Act  shall  thereupon  file  a  copy  thereof. 

3.  The  officer  supplying  such  certificate  shall  thereupon  enter  in  the  judgment  noJ^Jf  ^**^^  *°  ^ 
book    a    note   thereof.  judgmpnt   book. 

i.  Every  notification  received  from  any  Court  of  another  State  or  part  of  N'oUfiCTtions 
the  Commonwealth  with  respect  to  such  certificate  shall  be  filed  with  the  papers  ^"^  ^  "^"*- 
in  the  cause,  and  a  note  thereof  entered  in  the  judgment  book. 

8.    When —  Xotihcaiion    of 

(a)  Any  certificate  of  a  judgment  of  the  Court  has  been  registered  in  ^o  other  Courts. 

any  Court  of  another  State  or  part  of  the  Commonwealth,  and 
(6)  Any  execution  is  issued  or  other  proceedings  are  taken  in  any  juris- 
diction of  the  Court  upon  the  said  judgment, 
the  prothonotary  shall  forthwith  notify  the  same  in  writing  under  the  seal  of  tlie 
Court  to  the  Register  or  other  proper  officer  of  the  Court  in  which  such  certificate 
has  been  registered.  He  shall  also  give  the  like  notification  of  the  result  of  such 
execution  or  proceedings. 

6.  Such  notification,  or  any  notification  under  section  26  (2)  of  the  Act,  may  Ponn. 
\ye  in  the  form  in  the  Schedule  hereto,  or  to  the  like  eflfect,  with  such  alterations 

as  the  circumstances  of  the  case  may  render  necessary. 

7.  Every  person  on  whose  behalf  execution  is  issued  or  other  proceedings  \otification  of 
are  taken  upon  any  such  judgment  shall  forthwith  notify  the  same  in  writing  to  execution,  &c., 
the   prothonotary.  to  prothonotary: 

8.  Every  such  person,  and  every  officer  or  person  charged  with  such  execution  \otification  of 
or  other  proceedings  shall  forthwith  notify  to  the  prothonotary  the  result  of  such  result  of 
execution   or    proceedings.  execuUon,  &c. 

M.  H.  STEPHEN,  A.C.J. 
WM.  OWEN,  J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J. 
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In  the  Supreme  Court  of^ 
New  South  Wales,  ) 


Title  of  Suit. 


Date  of 
Commencement. 


Date  of  Jad^ment. 


The  above  judgment  [or  Notice  has  been  received  from  the  Registrai-  of  the- 
Court  of  that  the  above  judgment]  has  been  satisfied  [as  to  £ 

part  thereof].    Please  enter  such  satisfaction  upon  the  certificate  of  the  said    judg- 
ment registered  in  your  Court. 
Dated  this  day  of  19    . 

To    the    Registrar    of  i 


the 


Court 


Prothonotary    (L.S.V 
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AND  SOME  SECTIONS  OF  THE 

ENGLISH  ACT,  9  GBO.  IV.,   c.  83. 
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CHARTER  OF  JUSTICE. 


(The  Imperial  Act  4  Geo.  IV,  c.  96,  authorised  the  King  by  Charters  or  letters 
patent  under  the  Great  Seal  to  erect  and  establish  Courts  of  judicature  in  New  South 
Wales  and  Van  Diemen's  I^nd,  to  be  styled  "The  Supreme  Court  of  New  South 
Wales  '  and  **  The  Supreme  Court  of  Van  Diemen's  Land  "  respectively.  Accord- 
ingly by  letters  patent  known  as  the  Charter  of  Justice,  dated  the  13th  of  October, 
1823,  His  Majesty  grartted,  directed,  ordained  and  appointed  that  there  should  be 
within  that  part  of  3ie  Colony  of  New  South  Wales  situate  in  the  island  of  New  Hol- 
land, a  Court  which  should  be  called  "*  The  Supreme  Court  of  New  South  Wales," 
and  the  said  Court  was  thereby  created  directed  and  constituted  a  Court  of  Record. 
It  has  been  tliought  useful  to  print  here  some  of  the  clauses  of  the  Charter.) 

GEORGE  THE  FOURTH,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  King,  Defender 
of  the  Faith,  &c.,  &c.,  &c, 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, — 
GREETING  :— 

Whereas,  by  an  Act  passed  in  the  Fourth  Year  of  our  Reign, 
intituled,  'An  Act  to  provide,  until  the  First  Day  of  July,  1827, 
"  and  until  the  End  of  the  next  Session  of  Parliament,  for  the 
"  better  Administration  of  Justice  in  New  South  Wales  and  Van 
"  Diemens  Land,  and  for  the  more  effectual  Government  thereof, 
"  and  for  other  purposes  relating  thereto''  it  was  enacted,  That 
it  shoulci  be  lawful  for  Us,  Our  Heirs  or  Successors,  by  Charters 
or  Letters  Patent,  under  the  Great  Seal  of  Our  United  Kingdom 
of  Great  Britain  and  Ireland,  to  erect  and  establish  Courts  of 
Judicature  in  New  South  Wales  and  Van  Diemen's  Land  re- 
spectively, which  should  be  styled  "  The  Supreme  Court  of  New 
South  Wales  "  and  "  The  Supreme  Court  of  Van  Diemens  Land  "  ; 
and  that  each  of  such  Courts  respectively  should  be  holden  by 
one  Judge,  or  Chief  Justice,  and  should  have  such  Ministerial 
or  other  Officers  as  should  be  necessary  for  the  Administration 
of  Justice  in  the  said  Courts  respectively,  and  for  the  Execution 
of  the  Judgments.  Decrees,  Orders,  and  Process  thereof :  And 
it  was  enacted.  That  the  said  Judges  should,  from  Time  to  Time, 
be  appointed  by  Us,  Our  Heirs  and  Successors  ;  and  that  the  said 
Ministerial,  and  other  Officers  of  the  said  Courts  respectively, 
should  from  time  to  Time,  be  appointed  to,  and  removed  from, 
their  respective  Offices,  in  such  Manner  as  We,  Our  Heirs  and 
Successors,  should,  by  such  Charters  or  Letters  Patent  as  afore- 
said, direct ;  and  that  the  said  Judges  should  be  respectively 
entitled  to  receive  such  reasonable  Salaries  as  We,  Our  Heirs  and 
Successors,  should  approve  and  direct ;  which  Salaries  should 
be  in  lieu  of  all  Fees  or  other  Emoluments  whatsoever  : — Now 
know  ye,  that  We,  upon  full  Consideration  of  the  Premises,  and 
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of  Our  especial  Grace,  certain  Knowledge,  and  mere  Motion,  have, 
in  pursuance  of  the  said  Act  of  Parliament,  thought  fit  to  grant, 
direct,  ordain  and  appoint,  and  by  these  Presents  do  accordingly 
for  Us,  Our  Heirs  and  Successors,  grant,  direct,  ordain,  and 
appoint,  that  there  shall  be  within  that  Part  of  Our  Colony  of 
New  South  Wales,  situate  in  the  Island  of  New  Holland,  a  Court, 
which  shall  be  called  "  The  Supreme  Court  of  New  South  Wales  "  ; 
and  We  do  hereby  create,  direct,  and  constitute  the  said  Supreme 
Court  of  New  South  Wales  a  Court  of  Record. 

II.  .\nd  We  do  further  will,  ordain,  and  appoint,  that  the  said 
Supreme  Court  of  New  South  Wales  shall  consist  of,  and  be 
holden  by  and  before  one  Judge,  who  shall  be  and  be  called  the 
Chief  Justice  of  the  Supreme  Court  of  New  South  Wales  ;  which 
Chief  Justice  shall  be  a  Barrister  in  England  or  Ireland  of  not 
less  than  Five  Years  Standing,  to  be  named  and  appointed,  from 
Time  to  Time,  by  Us,  Our  Heirs  and  Successors,  by  Letters  Patent 
under  Our  and  Their  Great  Seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland ;  and  such  Chief  Justice  shall  hold  his  Office 
during  the  plceisure  of  Us,  Our  Heirs  and  Successors,  and  not 
otherwise. 

III.  And  We  do  hereby  give  and  grant  to  Our  said  Chief 
Justice  Rank  and  Precedence  above  and  before  all  Our  Subjects 
whomsoever  within  the  Colony  of  New  South  Wales  aforesaid, 
and  the  Islands,  Territories,  and  Places  dependent  thereupon, 
excepting  the  Governor,  or  Acting  Governor  for  the  Time-being 
of  the  said  Colony,  and  excepting  all  such  persons  as  by  Law 
or  Usage  take  Place  in  England  before  Our  Chief  Justice  of  Our 
Court  of  King's  Bench. 

IV.  And  We  do  further  grant,  ordain,  and  appoint,  that  the 
said  Supreme  Court  of  New  South  Wales  shall  have  and  use,  as 
Occasion  may  require,  a  Seal,  bearing  a  device  and  Impression 
of  Our  Royal  Arms,  within  an  Exergue  or  Label  surrounding  the 
same,  with  this  inscription — "  The  Seal  of  the  Supreme  Court  of 
New  South  Wales!'  And  We  do  hereby  grant,  ordain,  and  appoint, 
that  the  said  Seal  shall  be  delivered  to,  and  kept  in  the  Custody 
of,  the  said  Chief  Justice. 

V.  (Salary  of  Chief    Justice.) 

VI.  (Salary  of  Chief  Justice.) 

VII.  (Chief  Justice  to  hold  no  other  office  on  pain  of  for- 
feiture.) 

VIII.  And  We  do  hereby  constitute  and  appoint  Our  trusty 
and  well-beloved  Franqs  Forbes,  Esquire,  to  be  the  first  Chief 
Justice  of  the  said  Supreme  Court  at  New  South  Wales,  the  said 
FRANas  Forbes  being  a  Barrister  in  England  of  Five  Years 
Standing,  and  upwards. 

IX.  And  We  do  hereby  ordain,  appoint,  and  declare,  that 
there  shedl  be  and  belong  to  the  said  Court  the  following  Officers ; 
that  is  to  say,  a  Registrar,  a  Prothonotary,  a  Master,  and  a  Keeper 
of  Records,  and  such  amd  so  many  other  Officers  as  to  the  Chief 
Justice  of  the  said  Court  for  the  Time-being  shall,  from  Time  to 
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Time,  appear  to  be  necessary  for  the  Administration  of  Justice, 
and  the  due  Execution  of  all  the  Powers  and  Authorities  which 
are  granted  and  committed  to  the  said  Court  by  these  Our  Letters 
Patent.  Provided  nevertheless,  that  no  new  Office  shall  be 
created  in  the  said  Court,  unless  the  Governor,  or  Acting  Governor 
for  the  Time-being  of  Our  said  Colony,  shall  first  signify  his 
Approbation  thereof  to  Our  said  Chief  Justice  for  the  Time-being, 
in  Writing,  under  the  Hand  of  such  Governor,  or  Acting  Governor 
as  aforesaid ;  and  We  do  further  ordain  and  direA,  that  all  Persons, 
who  shall  and  may  be  appointed  to  the  several  Offices  of  Master, 
Registrar,  Prothonotary,  or  Keeper  of  Records  of  the  said  Supreme 
Court  of  New  South  Wales,  or  to  any  Offices  in  the  said  Court 
whereof  the  Duties  shall  correspond  to  those  performed  by  the 
Master,  Registrar,  Prothonotary,  or  Keeper  of  Records  of  any 
or  either  of  Our  Courts  of  Record  at  Westminster,  shall  be  so 
appointed  by  Us,  Our  Heirs  and  Successors,  by  Warrant  under 
Our  or  Their  Royal  Sign  Manual ;  and  that  all  Persons,  who 
shall  and  may  be  appointed  to  any  other  Office  within  the  said 
Supreme  Court  of  New  South  Wales,  shall  be  so  appointed  by 
the  Chief  Justice  for  the  Time-being  of  the  said  Court.  And  We 
do  further  direct  and  appoint,  that  the  several  Officers  of  the 
said  Court,  so  to  be  appointed  as  aforesaid  by  Us,  Our  Heirs  and 
Successors,  shall  hold  their  respective  Offices  during  Our  and 
Their  Pleasure  ;  and  that  the  several  Officers  of  the  said  Court  so 
to  be  appointed  as  aforesaid  by  the  Chief  Justice  thereof,  be  sub- 
ject to  be  removed  by  the  said  Court  from  their  Offices  therein, 
upon  reasonable  cause. 

X.  And  We  do  hereby  authorize  and  empower  the  said  Su- 
preme Court  of  New  South  Wales  to  approve,  admit,  and  enrol 
such  and  so  many  persons,  having  been  admitted  Barristers-at- 
Law  or  Advocates  in  Great  Britain  or  Ireland,  or  having  been 
admitted  Writers,  Attorneys,  or  Solicitors,  in  one  of  Our  Courts 
at  Westminster,  Dublin,  or  Edinburgh,  or  having  been  admitted 
as  Proctors  in  any  Ecclesiastical  Court  in  England,  to  act  as  well  in 
the  Character  of  Barristers  and  Advocates,  as  of  Proctors, 
Attorneys,  and  Solicitors  in  the  said  Court ;  and  which  Persons, 
so  approved,  admitted,  and  enrolled  as  aforesaid,  shall  be,  and 
arc  hereby  authorized  to  appear,  and  plead,  and  act  for  the  Suitors 
of  the  said  Court,  subject  always  to  be  removed  by  the  said  Court 
from  their  Station  therein,  upon  reasonable  Cause  ;  and  We  do 
declare,  that  no  other  Person  or  Persons  whatsoever  shall  be 
allowed  to  appear,  and  plead,  or  act,  in  the  said  Supreme  Court 
of  New  South  Wales,  for  and  on  behalf  of  such  Suitors,  or  any 
of  them.  Provided  always,  and  We  ordain  and  declare,  tliat  in 
Case  there  shall  not  be  a  sufficient  Number  of  such  Barristers-at- 
Law,  Advocates,  Writers,  Attorne>'s,  Solicitors,  and  Proctors, 
within  the  said  Colony,  competent  and  willing  to  appear  and  act 
for  the  Suitors  of  the  said  Court,  then  and  in  that  Case  the  said 
Supreme  Court  of  New  South  Wales  shall,  and  is  hereby  author- 
ized  to  admit  so  many  other  fit  and  proper  Persons  to  appear 
and  act  as  Barristers,  Advocates,  Proctors,  Attorneys,  and  Solici- 
tors, as  may  be  necessary,  according  to  such  general  Rules  and 
Qualifications  as  the  said  Court  shall,  for  that  Purpose,  make  and 
establish.     Provided,  that  the  said  Court  shall  not  admit  any 
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Person  to  act  in  any  or  either  of  the  Characters  aforesaid,  who 
hath  been,  by  due  Course  of  Law,  convicted  of  any  Crime,  which, 
according  to  any  Law  now  in  force  in  England,  would  disqualify 
him  from  appearing  and  acting  in  any  of  Our  Courts  of  Record 
at  Westminster. 

XL  And  We  do  ordain  and  declare,  that  the  Governor,  or 
Acting  Governor  for  the  Time-being  of  the  said  Colony  of  New 
South  Wales,  shall  yearly,  on  the  first  Monday  in  the  Month  of 
January  in  each  year,  by  Warrant  under  his  Hand  and  Seal, 
nominate  and  appoint  some  fit  and  proper  Person  to  act  as  and  be 
the  Sheriff  for  Our  said  Colony  of  New  South  Wales  and  its 
Dependencies,  other  than  and  except  the  Island  of  Van  Diemen's 
Land,  for  the  Year  ensuing  ;  which  Sheriff,  when  appointed,  shall, 
as  soon  as  conveniently  may  be,  and  before  he  shall  enter  upon  his 
said  Office,  take  an  Oath  faithfully  to  execute  his  Office,  and  the 
Oath  of  Allegiance,  before  the  Governor,  or  Acting  Governor, 
who  are  hereby  authorized  to  administer  the  same  ;  and  such 
Sheriff  shall  continue  in  such  his  Office  during  the  space  of  One 
whole  Year,  to  be  computed  from  the  said  first  Monday  in  the 
Month  of  January,  and  until  another  shall  be  appointed  and 
sworn  into  the  Seiid  Office ;  and,  in  case  such  Sheriff  shall  die  in 
his  Office,  or  depart  from  Our  said  Colony  of  New  South  Wales, 
then  another  Person  shall,  as  soon  as  conveniently  may  be  after 
the  Death  or  Departure  of  such  Sheriff,  be  in  like  Manner  ap- 
pointed and  sworn  in  as  aforesaid,  and  shall  continue  in  his 
Office  for  the  Remainder  of  the  Year,  and  until  another  Sheriff 
shall  be  duly  appointed  and  sworn  into  the  said  Office.  And 
We  do  further  order,  direct,  and  appoint,  that  the  said  Sheriff 
and  his  Successors  shall,  by  themselves  or  their  sufficient  Deputies, 
to  be  by  them  appointed  and  duly  authorized  under  their  respec- 
tive Plands  and  Seals,  and  for  whom  he  and  they  shall  be  respon- 
sible during  his  or  their  Continuance  in  such  Office,  execute,  and 
the  said  Sheriff  and  his  said  Deputies  are  hereby  authorized  to 
execute  all  the  Writs,  Summonses,  Rules,  Orders,  Warrants, 
Commands,  and  Process,  of  the  said  Supreme  Court  of  New 
South  Wales,  and  make  return  of  the  same,  together  with  the 
Manner  of  the  Execution  thereof,  to  the  Supreme  Court  of  New 
South  Wales  ;'and  to  receive  and  detain  in  Prison  all  such  Persons 
as  shall  be  committed  to  the  Custody  of  such  Sheriff  by  the  said 
Supreme  Court  of  New  South  Wales,  or  by  the  Chief  Justice  of 
the  said  Court.  And  We  do  further  authorize  Our  Governor, 
or  Acting  Governor  for  the  Time-being  for  the  said  Colony  of 
New  South  Wales,  to  re-appoint  the  said  Person  to  fill  the  Office 
of  Sheriff  from  Year  to  Year,  if  it  shall  appear  to  Our  said  Gov- 
ernor, or  Acting  Governor,  expedient  so  to  do.  So  nevertheless 
that  such  Appointment  shall  be  annually  renewed,  and  be  not 
ever  made  for  more  than  one  Year.  Provided  nevertheless,  and 
We  do  hereby  require  Our  said  Governor,  or  Acting  Governor 
of  Our  said  Colony,  in  the  Selection  of  any  Person  or  Persons 
to  fill  the  said  Office  of  Sheriff  of  New  South  Wales,  to  conform 
himself  to  such  Directions  as  may  from  Time  to  Time  be  given  in 
that  Behalf  by  Us,  Our  Heirs  and  Successors,  through  one  of 
Our  or  their  Principal  Secretaries  of  State. 
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XII.  And  We  do  further  direct,  ordain,  and  appoint,  that 
whenever  the  said  Supreme  Court  of  New  South  Wales  shall 
direct  or  award  any  Process  against  the  said  Sheriff,  or  award  any 
Process  in  any  Cause,  Matter,  or  Thing,  wherein  the  said  Sheriff, 
on  Account  of  his  being  related  to  the  Parties,  or  any  of  them, 
or  by  Reason  of  any  good  Cause  of  Challenge  which  would  be 
allowed  against  any  Sheriff  in  England,  cannot,  or  ought  not  by 
Law,  to  execute  the  same  ;  in  every  such  Case  the  said  Supreme 
Court  of  New  South  Wales  shall  name  and  appoint  scm?  other 
fit  Person  to  execute  and  return  the  same  ;  and  the  said  Process 
shall  be  directed  to  the  Person  so  to  be  named  for  that  Purpose  ; 
and  the  Cause  of  such  special  Proceedings  shall  be  suggested, 
and  entered  on  the  Records  of  the  said  Court. 

XIII.  Provided  always,  and  We  do  hereby  ordain  and  declare, 
that  the  said  Supreme  Court  of  New  South  Wales  shall  fix  certain 
Limits,  beyond  which  the  said  Sheriff  shall  not  be  compelled  or 
compellable  to  go  in  Person,  or  by  his  Officers  or  Deputies,  for 
the  Execution  of  any  Process  of  the  said  Court ;  and  when  the 
Process  of  the  said  Court  shall  be  to  be  executed  in  any  Place  or 
Places  beyond  the  Limits  so  to  be  fixed,  We  grant,  ordain,  and 
direct,  that  the  said  Supreme  Court  of  New  South  Wales  shall, 
upon  Motion,  direct  by  what  Person  or  Persons,  and  in  what 
Manner,  such  Process  shall  be  executed,  and  the  Terms  and 
Conditions  which  the  Party,  at  whose  Instance  the  same  shall  be 
issued,  shall  enter  into,  in  Order  to  prevent  any  improper  Use  of 
Abuse  of  the  Process  of  the  said  Court.  And  the  said  Sheriff 
shall,  and  he  is  hereby  required  to  grant  his  special  Warrant,  or 
Deputation,  to  such  Person  or  Persons  as  the  said  Court  shall 
direct,  for  the  Execution  of  such  Process  :  And,  in  that  Case, 
We  direct  and  declare,  that  the  said  Sheriff,  his  Executors  or 
Administrators,  shall  not  be  responsible  or  liable  for  anv  Act  to 
be  done  in,  or  in  any  way  respecting  the  Execution  of  such  Process, 
under  and  by  Virtue  of  such  Special  Warrant ;  And  that  any 
Person  or  Persons  being  aggrieved  under,  or  by  pretence  of 
such  Special  Warrant,  shall  and  may  seek  their  Remedy  under 
any  Security  which  may  have  been  directed  to  be  taken  upon  the 
occasion,  and  which  the  said  Court  is  hereby  authorized  to  direct 
to  be   taken. 

XIV.  And  Whereas,  in  the  said  Act  of  Parliament  it  is 
enacted,  "That  the  said  Courts  shall  have  Cognizance  of  all  Pleas, 
"  Civil,  Criminal,  or  mixed  "  ;  and  the  jurisdiction  of  the  said 
Courts,  in  all  such  Cases,  is  thereby  settled  and  ascertained  : 
And  it  is  thereby  enacted,  "  That  the  said  Courts  shall  be  Courts 
"  of  Ecclesiastical  Jurisdiction,  and  shall  have  full  Power  and 
"  Authority  to  administer  and  execute,  within  New  South  Wales 
"and  Van  Diemen's  Land,  and  the  Dependencies  thereof,  such 
"  Ecclesiastical  Jurisdiction  and  Authority  as  shall  be  committed 
"  to  the  said  Supreme  Courts,  by  Our  Charter  or  Letters  Patent  "  ; 
Now  We  do  hereby,  for  Us,  Our  Heirs  and  Successors,  grant, 
ordain,  establish,  and  appoint,  that  the  said  Supreme  Court  of 
New  South  Wales  shall  be  a  Court  of  Ecclesiastical  Jurisdiction, 
with  full  power  to  grant  Probates,  under  the  Seal  of  the  said 
Court,  of  the  last  Wills  and  Testaments  of  all  or  any  of  the  In- 
habitants of  that  Part  of  the  said  Colony,  and  its  Dependencies, 
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situate  in  the  Island  of  New  Holland,  and  of  all  other  Persons 
who  shall  die  and  leave  personal  effects  within  that  part  of  the 
said  Colony ;  and  to  commit  Letters  of  Administration,  under 
the  Seal  of  the  said  Court,  of  the  Goods,  Chattels,  Credits,  and 
all  other  Effects  whatsoever,  of  the  Persons  aforesaid  who  shall 
die  intestate,  or  who  shall  not  have  named  an  Executor  resi- 
dent within  that  Part  of  the  said  Colony  and  its  Dependencies  ;  or 
where  the  Executor,  being  duly  cited,  shall  not  appear  and  sue 
forth  such  Probate,  annexing  the  Will  to  the  said  Letters  of 
Administration,  when  such  Persons  shall  have  left  a  Will  without 
naming  any  Executor,  or  any  Person  for  Executor,  who  shall  then 
be  alive  and  resident  within  that  Part  of  the  said  Colony  and  its 
Dependencies,  and  who,  being  duly  cited  thereunto,  will  not 
appear  and  sue  forth  a  Probate  thereof ;  and  to  sequester  the 
uoods  and  Chattels,  Credits,  and  other  Effects  whatsoever  of  such 
Persons  so  dying,  in  Cases  allowed  by  law,  as  the  same  is  and 
may  be  now  used  in  the  Diocese  of  London  ;  and  to  demand, 
require,  take,  hear,  examine  and  allow,  and,  if  Occasion  require, 
to  disallow  and  reject  the  Accounts  of  them,  in  such  Manner  and 
Form  as  is  now  used,  or  may  be  used,  in  the  said  Diocese  of  London, 
and  to  do  all  other  Things  whatsoever  needful  and  necessary 
in  that  Behalf.  Provided  always,  and  We  do  hereby  authorize 
and  require  the  said  Court,  in  such  Cases  as  aforesaid,  where 
Letters  of  Administration  shall  be  committed  with  the  Will 
annexed,  for  Want  of  an  Executor  applying  in  due  Time  to  sue 
forth  the  Probate,  to  reserve  in  such  Letters  of  Administration 
full  Power  and  Authority  to  revoke  the  same,  and  to  grant 
Probate  of  the  said  Will  to  such  Executor  whenever  he  shall 
duly  appear  and  sue  forth  the  same.  And  We  do  hereby  further 
authorize  and  require  the  said  Supreme  Court  of  New  South 
Wales  to  grant  and  commit  such  Letters  of  Administration  to 
any  one  or  more  of  the  lawful  next  of  Kin  of  such  Person  so 
dying  as  aforesaid,  and  being  then  resident  within  the  jurisdic- 
tion of  the  said  Court,  and  being  of  the  Age  of  Twenty-one  Years  ; 
and  in  Case  no  such  Person  shall  then  be  residing  within  the 
Jurisdiction  of  the  said  Court,  or  being  duly  cited  shall  not  appear 
and  pray  the  same,  to  the  Registrar  of  the  said  Court,  or  to  such 
Person  or  Persons,  whether  Creditor  or  Creditors  or  not  of  the 
deceased  Person,  as  the  Court  shall  see  fit.  Provided  always, 
that  Probates  of  Will,  and  Letters  of  Administration,  to  be  granted 
by  the  said  Court,  shall  be  limited  to  such  Money,  Goods,  Chattels, 
and  Effects,  as  the  deceased  Person  shall  be  entitled  to  within 
that  Part  of  the  said  Colony  situate  within  the  Island  of  New 
Holland. 

XV.  And  We  do  hereby  further  enjoin  and  require,  that 
every  Person  to  whom  such  Letters  of  Administration  shall  be 
committed  shall,  before  the  granting  thereof,  give  sufficient 
Security  by  Bond,  to  be  entered  into  to  Us,  Our  Heirs  and  Suc- 
cessors, for  the  Payment  of  a  competent  sum  of  Money,  with  one, 
two,  or  more  able  Sureties,  Respect  being  had  in  the  sum  therein 
to  be  contained,  and  in  the  Ability  of  the  Sureties,  to  the  Value  of 
the  Estates,  Credits,  and  Effects  of  the  deceased  ;  which  Bond  shall 
be  deposited  in  the  said  Court,  among  the  Records  thereof,  and 
there  safely  kept,  and  a  Copy  thereof  shall  be  also  recorded  among 


Digitized  by  VjOOQIC 


(HiaFte  of  Justice.  509 

the  Proceedings  of  the  said  Court,  and  the  Condition  of  the  said 
Bond  shall  be  to  the  following  Effect ; — "  That  if  the  above- 
"  bounden  Administrator  of  th^  Goods,  Chattels,  and  Effects 
"  of  the  deceased,  do  make,  or  cause  to  be  made,  a  true  and  per- 
"  feet  Inventory  of  all  and  singular  the  Goods,  Credits,  and  Effects 
"  of  the  said  Deceased,  which  have  or  shall  come  to  the  Hands, 
"  Possession,  or  Knowledge  of  him  the  said  Administrator,  or 
"  to  the  Hands  or  Possession  of  any  other  Person  or  Persons 
"  for  him ;  and  the  same  so  made,  do  exhibit,  or  cause  to  be  ex- 
"  hibited  into  the  said  Supreme  Court  of  New  South  Wales,  at 
"  or  before  a  Day  therein  to  be  specified  ;  and  the  same  Goods, 
"  Chattels,  Credits  and  Effects,  and  all  other  the  Goods,  Chattels, 
"  Credits  and  Effects  of  the  Deceased  at  the  Time  of  his  Death, 
•*  or  which,  at  any  Time  afterwards,  shall  come  to  the  Hands  or 
"  Possession  of  such  Administrator,  or  to  the  hands  or  Possession 
"  of  any  other  Person  or  Persons  for  him,  shall  well  and  truly 
"  administer  according  to  Law  ;  and  further  shall  make,  or  cause 
"  to  be  made,  a  true  and  just  Account  of  his  said  Administration, 
"  at  or  before  a  Time  therein  to  be  specified  ;  and  afterwards, 
"  from  Time  to  Time,  as  he,  she,  or  they,  shall  be  lawfully  re- 
"  quired.  And  all  the  Reft  and  Residue  of  the  said  Goods,  Chat- 
"  tels.  Credits,  and  Effects  which  shall  be  found,  from  Time  to 
"  Time,  remaining  upon  the  said  Administration  Accounts,  the 
**  same  being  first  examined  and  allowed  of  by  the  said  Supreme 
"  Court  of  New  South  Wales,  shall,  and  do  pay  and  dispose  of  in 
"  a  due  Course  of  Administration,  or  in  such  Manner  as  the  said 
"  Court  shall  direct : — ^Then  this  Obligation  to  be  Void  and  of 
"  Non-effect ;  or  else  to  be  and  remain  in  full  Force  and  Virtue." 

XVI.  And  in  Case  it  shall  be  necessary  to  put  the  said  Bond 
in  Suit,  for  the  sake  of  obtaining  the  Effect  thereof,  for  the  Benefit 
of  such  Person  or  Persons  as  shall  appear  to  the  said  Court  to 
be  interested  therein,  such  Person  or  Persons,  from  Time  to 
Time,  giving  satisfactory  Security  for  paying  all  such  Costs  as 
shall  arise  from  the  said  Suit,  or  any  Part  thereof,  such  Person 
or  Persons  shall,  by  Order  of  the  said  Court,  be  allowed  to  sue 
the  same  in  the  Name  of  the  Attorney  General,  for  the  Time- 
being,  of  the  said  Colony  ;  and  the  said  Bond  shall  not  be  sued 
in  any  other  Manner.  And  We  do  hereby  authorize  and  em- 
power the  said  Court  to  order  that  the  said  Bond  shall  be  put 
in  Suit  in  the  Name  of  the  said  Attorney  General. 

XVII.  And  We  do  further  will,  order,  and  require,  that  the 
said  Court  shall  fix  certain  Periods,  when  all  Persons,  to  whom 
Probates  of  Wills,  and  Letters  of  Administration  shall  be  granted 
by  the  said  Court,  shall,  from  Time  to  Time,  until  the  Effects  of 
the  deceased  Person  shall  be  fully  administered,  pass  their  Ac- 
counts  relating  thereto  before  the  said  Court ;  and  in  Case  the 
Effects  of  the  Deceased  shall  not  be  fully  administered  within 
the  Time  for  that  Purpose  to  be  fixed  by  the  said  Court,  then, 
or  at  any  earlier  Time,  if  the  said  Court  shall  see  fit  so  to  direct, 
the  Person  or  Persons  to  whom  such  Probate  or  Administration 
shall  be  granted,  shall  pay,  deposit,  and  dispose  of  the  Balance  of 
Money,  ^lonring  to  the  Estate  of  the  Dec^tsed,  then  in  his,  her, 
or  their  Hands ;  and  all  Money  which  shall  afterwards  come  into 
his,  her,  or  their  Hands,  and  also  all  precious  Stones,  Jewds, 
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Bonds,  Bills  and  Securities,  belonging  to  the  Estate  of  the  De- 
ceased, in  such  Manner,  and  unto  such  Persons,  as  the  said  Court 
shall  direct,  for  safe  Custody.  And  We  require  that  the  said  Court 
shall,  from  Time  to  Time,  make  such  Order  as  shall  be  just,  for 
the  due  Administration  of  such  Assets,  and  for  the  Payment  or 
Remittance  thereof,  or  any  Part  thereof,  as  Occasion  shall  require, 
to  or  for  the  Use  of  any  Person  or  Persons,  whether  resident  or 
not  resident  in  the  said  Colony  and  its  Dependencies,  who  may 
be  entitled  thereto,  or  any  Part  thereof,  as  Creditors,  Legatees, 
or  next  of  Kin,  or  by  any  other  Right  or  Title  whatsoever.  And 
we  further  order  and  direct,  that  it  shall  be  lawful  for  the  said 
Court  to  allow  to  any  Executor,  or  Administrator  of  the  Effects 
of  any  deceased  Person  (except  as  herein  mentioned),  such  Com- 
mission or  Percentage  out  of  their  Assets,  as  shall  be  just  and 
reasonable,  for  their  Pains  and  Trouble  therein.  Provided 
always,  that  no  Allowance  whatever  shall  be  made  for  the  Pains 
and  Troubles  of  any  Executor  or  Administrator  who  shall  neglect 
to  pass  his  Accounts  at  such  Time,  or  to  dispose  of  any  Money, 
Goods,  Chattels,  or  Securities,  with  which  he  shall  be  chargeable, 
in  such  Manner  as,  in  Pursuance  of  any  general  or  special  Rule, 
or  Order  of  the  said  Court,  shall  be  rjequisite.  And  moreover, 
every  such  Executor  or  Administrator,  so  neglecting  to  pass 
his  Accounts,  or  to  dispose  of  any  such  Money,  Goods,  Chattels, 
or  Securities  with  which  he  shall  be  chargeable,  shall  be  charged 
with  Interest  at  the  Rate  then  current  within  the  said  Colony 
and  its  Dependencies,  for  such  Sum  and  Sums  of  Money,  as, 
from  Time  to  Time,  shall  have  been  in  his  Hands,  whether  he 
shall  or  shall  not  make  Interest  thereof. 

XVIII.  And  We  do  hereby  authorize  the  said  Supreme  Court 
of  New  South  Wales  to  appoint  Guardians,  and  Keepers  of  Infants 
and  their  Estates,  according  to  the  Order  and  Course  observed 
in  that  Part  of  Our  United  Kingdom  called  England  ;  and  also 
Guardians,  and  Keepers  of  the  Persons  and  Estates  of  Natural 
Fools,  and  of  such  as  are  or  shall  be  deprived  of  their  Under- 
standing or  Reason  by  the  Act  of  God,  so  as  to  be  unable  to  govern 
themselves  and  their  Estates  ;  which  We  hereby  authorize  and 
empower  the  said  Court  to  inquire,  hear,  and  determine,  by 
Inspection  of  the  Person,  or  such  other  Ways  and  Means  by 
which  the  Truth  may  be  best  discovered  and  known. 

XIX.  (Appeal  to  Privy  Council.) 

XX.  (Appeal  to  Privy  Council.) 

XXI.  (Appeal  to  Privy  Council.) 

XXII.  (Appeal  to  Privy  Council.) 

XXIII.  And  We  do  hereby  strictly  charge  and  command 
all  Governors,  Commanders,  Magistrates,  Ministers,  Civil  and 
Military,  and  all  our  liege  Subjects  within  and  belonging  to  the 
said  Colony,  that  in  the  Execution  of  the  several  Powers,  Juris- 
dictions, and  Authorities  hereby  granted,  made,  given,  or  created, 
they  be  aiding  and  assisting  and  obedient  in  all  Things  as  they 
will  answer  the  contrary  at  their  Peril. 
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XXIV.  Provided  always,  that  nothing  in  these  Presents 
contained,  or  any  Act  which  shall  be  done  under  the  Authority 
thereof,  shall  extend  or  be  construed  to  extend  to  prevent  Us, 
Our  Heirs  and  Successors,  to  repeal  these  Presents,  or  any  Part 
thereof,  or  to  make  such  further  or  other  Provision  by  Letters 
Patent  for  the  Administration  of  Justice,  Civil  and  Criminal, 
within  the  said  Colony,  and  the  Places  now  or  at  any  Time  here- 
after to  be  annexed  thereto,  as  to  Us,  Our  Heirs  and  Successors 
shall  seem  fit,  in  as  full  and  ample  a  manner  as  if  these  Presents 
had  not  been  made ; — These  Presents,  or  any  Thing  herein  con- 
tained to  the  Contrary  thereof,  in  any  wise,  notwithstanding. — 
In  Witness  whereof  We  have  caused  these  Our  Letters  to  be  made 
Patent. 

Witness  Ourself  at  Westminster^  the  Thirteenth  Day  of 
October,  in  the  Fourth  Year  of  Our  Reign. 

(BY  WRIT  OF  PRIVY  SEAL), 

"  ELDON." 

THE  GREAT  SEAL  OF 
GREAT  BRITAIN. 


ACT  9  GEO.  IV.,  c.  83. 

An  Act  to  provide  for  the  Administration  of  Justice  in  9  Geo.  i v.  c  83. 
New  South  Wales  and  Van  Diemen's  Land  and  for 
the    more    effectual   Government   thereof  and   for 
other  purposes  relating  thereto.     [25  July,  1828.] 


The  Act  4  Geo.  IV,  c.  96  (under  the  authority  of  which  Act  the  Charter  of 
Justice  issued),  was  repealed  by  the  Act  9  Geo.  IV,  c.  83,  which  re-enacted  (s.  1) 
the  authority  to  grant  Charters  or  letters  patent  establishing  Courts  of  judicature, 
but  provided  (s.  2)  that  until  such  Charters  or  letters  patent  should  be  issued,  the 
Supreme  Court  instituted  by  the  letters  patent  of  the  13th  of  October,  1823  (the 
Charter  of  Justice)  should  retain  and  exercise  the  several  jurisdictions  and  powers 
vested  in  it  by  such  letters  patent  so  far  as  the  same  might  not  be  altered  by  this  Act, 
and  the  said  letters  patent  were  declared  to  be  of  the  same  force  and  effect  as  if  they 
had  been  issued  by  virtue  and  in  pursuance  of  this  Act.  (Sections  3  and  24  are 
here  inserted.) 

«  «  «  «  « 

3.  And  be  it  further  enacted  that  the  said  Courts  respec-  supreme 
tively  shall  be  Courts  of  Record  and  shall  have  cognizance  of  Courts  to  be 
all  pleas  civil  criminal  or  mixed  and  jurisdiction  in  all  cases  what-  S^d.  °^ 
soever  as  fully  and  amply  to  all  intents  and  purposes  in  New  South 
Wales  and  Van  Diemen's  Land  respectively  and  all  and  every  the 
islands  and  territories  which  now  are  or  hereafter  may  be  subject 
to  or  dependent  upon   the  respective  Governments   thereof  cis 
His  Majesty's  Courts  of  King's  Bench  Common  Pleas  and  Ex- 
chequer at  Westminster  or  either  of  them  lawfully  have  or  hath 
in  England    And  the  said  Courts  respectively  shall  also  be  at 
all  times  Courts  of  oyer  and  terminer  and  gaol  delivery  in  and 
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for  New  South  Wales  and  Van  Diemen's  Land  and  the  Dependen- 
cies thereof  respectively  and  the  said  Judges  so  appointed  shall 
have  and  exercise  such  and  the  like  jurisdiction  and  authority 
in  New  South  Wales  and  Van  Diemen's  Land  and  the  Depen- 
dencies thereof  respectively  as  the  Judges  of  the  Courts  of  King's 
Bench  Common  Pleas  and  Exchequer  in  England  or  any  of  them 
lawfully  have  and  exercise  and  as  shall  be  necessary  for  carrying 
into  Effect  the  several  jurisdictions  powers  and  authorities  com- 
mitted to  the  said  Courts  respectively. 

LawsofEngUmd  24.  Providcd  also  and  be  it  further  enacted  that  all  laws 

the  a<^iJtra-"  and  statutes  in  force  within  the  realm  of  England  at  the  time  of 
tion  of  justice.  ^Y\Q  passing  of  this  Act  (not  being  inconsistent  herewith  or  with 
any  Charter  or  Letters  Patent  or  Order  in  Council  which  may 
be  issued  in  pursuance  hereof)  shall  be  applied  in  the  administra* 
tion  of  justice  in  the  Courts  of  New  South  Wales  and  Van  Diemen's 
Land  respectively  so  far  as  the  same  can  be  applied  within  the 
said  Colonies  and  as  often  as  any  doubt  shall  arise  as  to  the  ap- 
plication of  any  such  laws  or  statutes  in  the  said  colonies  respec- 
tively it  shall  be  lawful  for  the  Governors  of  the  said  colonies 
respectively  by  and  with  the  advice  of  the  Legislative  Councils 
of  the  said  colonies  respectively  by  ordinances  to  be  by  them 
for  that  purpose  made  to  declare  whether  such  laws  or  statutes 
shall  be  deemed  to  extend  to  such  colonies  and  to  be  in  force 
within  the  same  or  to  make  and  establish  such  limitations  and 
modifications  of  any  such  laws  and  statutes  within  the  said  colonies 
respectively  as  may  be  deemed  expedient  in  that  behalf  Provided 
always  that  in  the  meantime  and  before  any  such  ordinances 
shall  be  actually  made  it  shall  be  the  duty  of  the  said  Supreme 
Courts  as  often  as  any  such  doubts  shall  arise  upon  the  trial  of 
any  information  or  action  or  upon  any  other  proceeding  before 
them  to  adjudge  and  decide  as  to  the  application  of  any  such 
laws  or  statues  in  the  saidjcolonies  respectively. 

(The  Act  9  Geo.  IV,  c.  83,  was  originally  a  temporary  Act  (s.  41).  It  was  con- 
tinued from  time  to  time  by  successive  statutes  one  of  which,  2  &  3  Vic.  c.  70,  made 
it  lawful  for  the  local  legialeiture  to  make  such  provision  as  to  it  might  seem  meet, 
for  the  better  administration  of  justice  and  for  defining  the  G>nstitution  of  the  Courts 
of  Law  and  Equity,  and  of  juries  within  the  Colonv;  and  subsequently  it  was,  together 
with  the  amending  Act,  made  permanent  by  5  «  6  Vic.  c.  76,  s.  53. 
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COMMERCIAL  CAUSES  ACT. 

1903. 


ACT  No.  19,  1903. 

An  Act  to  provide  a_iri_ore  expeditious  inethod  for  the 
trial  of  commercial  causes  j  and  for  purposes  conse- 
quent on  or  incidental  to  that  object.  [Assented  to, 
5th  December,  1903.] 

The  English  Practice  in  the  Commercial  Court  is  founded  on  a  certain 
**  notice  "  issued  by  the  Judges  of  the  Queen's  Bench  Division  in  England 
in  the  month  of  February,  1895.  This  **  notice  "  may  be  found  in  the  Annual 
Practice  1904,  Vol.  2,  p.  658  ;  in  Mathew's  "  Practice  of  the  Commercial  Court;" 
and  in  the  Introduction  to  the  first  volume  of  the  Commercied  Cases,  a  series 
of  reports  of  cases  in  the  Commercial  Court  published  at  the  **  Times  "  oflBce. 
This  *'  notice  "  had  no  direct  legislative  authority  ;  it  has  not  even  the  force 
of  a  Rule  of  Court ;  it  was  merely  "  a  practice  agreed  upon  by  the  Judges 
of  the  Queen's  Bench  Division  who  have  the  right  to  deed  by  convention 
amongst  themselves  with  the  mode  of  disposing  of  the  busine^  of  their 
Courts  '*  :  see  Annual  Practice,  loc.  cit.  ;  funid  per  Esher^  M.R.,  in  Barry  v. 
Peruvian  Corporation,  (1896)  1  Q.B.  209  ;    1  Com.  Cas.  269. 

The  draughtsman  of  this  Statute  has  to  a  great  extent  followed  the 
provisions  of  the  English  notice  :  cmd  the  English  practice  imder  the  notice  in 
question  will  no  doubt  afford  a  guide  to  the  practice  which  will  be  followed 
here  under  this  Act.  At  the  same  time  it  must  be  remembered  that  the 
Court  or  Judge  here  has  a  statutory  authority  which  is  wanting  in  England. 

DE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and  with 
^  the  advice  and  consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  South  Wales  in  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : — 

Preliminary, 

1.  This  Act  may  be  cited  as  the  **  Commercial  Causes  Act,  8iM)rttitie. 
1903." 

2.  In  this  Act,  unless  the  context  otherwise  requires, —         DdinitioM. 
"  Judge  "  means  a  Judge  of  the  Supreme  Court. 

"  Prescribed  "  means  prescribed  by  rules  of  Court. 
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S.  2.  "  Prothonotary  "   means   the   Prothonotary   of   the   Supreme 

Court. 
"  Rules  of  court  "  includes  forms. 

Throughout  the  Act  power  is  given  to  *'  a  Judge  "  of  the  Supreme 
Court ;  it  is  understood  that  in  the  arrangement  of  business  cunongst  them- 
selves by  the  Judges,  applications  under  this  Act  are  to  be  made  to  Mr.  Justice 
Pring, 

oommercui  3^  Commercial    causes    include    causes  arising   out   of   the 

ordinary  transactions  of  merchants  and  traders  ;  amongst  others 
those  relating  to  the  construction  of  mercantile  documents,  export 
or  import  of  merchandise,  affreightment,  insurance,  banking  and 
mercantile  agency  and  mercantile  usages. 

This  section  follows  the  first  clause  of  the  English  ''  notice.'' 
No  exhaustive  definition  of  commercial  causes  is  attempted  by  the 
Act.  The  question  will  be  one  for  the  discretion  of  the  Judge  to  whoni  the 
application  under  s.  5  to  place  the  cause  in  the  commercial  cause  list  is  made 
A  commercial  cause  ^  has  not  been  defined  in  the  English  Practice :  see 
Sea  Insurance  Co.  v.  Carr,  (1901)  1  Q.B.  7  ;  6  Com.  Cas.  11.  In  that  case 
the  Court  of  Appeal  held  that  the  fact  that  a  serious  question  of  international 
law  was  involved  was  a  reason  for  not  trying  the  case  in  the  Commercial 
Court.  But  a  case  on  the  same  facts  h€ui  already  been  tried  there :  Fracis 
Times  dk  Co.  v.  Sea  Insurance  Co.,  3  Com.  Cas.  229.  A  question  of  fraud 
may  be  tried  in  the  Commercial  Court,  as  in  Herring  v.  Janson,  1  Com.  Cas. 
177.  In  England,  ordinary  disputes  as  to  retail  transcMitions  are  not  regarded 
as  commercial  causes. 

The  Reports  of  Commercial  Cases  may  serve  to  show  what  have  been 
regarded  in  England  as  commercial  causes.  They  include  a  very  wide  variety 
of  cases.  Looking  at  the  cases  in  the  seventh  volume  for  instance,  they  include 
action  by  shipowner  against  holder  of  bills  of  lading  for  freight ;  special  case 
on  an  award  in  a  dispute  arising  out  of  a  contract  to  build  a  ship  ;  action  for 
damage  to  ^  goods,  carried  by  sea  under  bill  of  lading ;  action  for  money  re- 
ceived by  a  person  insured  against  insurance  brokers ;  action  for  damckges 
on  breach  of  contract  for  purchase  of  large  quantities  of  sulphuric  acid  ;  action 
by  charterers  of  a  ship  against  an  insurance  company  on  an  insurance  policy  ; 
action  against  bankers,  involving  the  question  of  the  effect  of  crossing  a  cheque; 
action  for  non-acceptance  of  shares,  against  jobbers  on  the  Stock  Exchange  ; 
action  for  non-delivery  of  iron  under  contrctct ;  action  by  shipowner  against 
charterer  for  demurrage  ;  action  for  damage  to  goods  delivered  on  approval, 
while  in  the  hands  of  the  defendant.  This  list  simply  indicates  the  diverse 
cases  that  may  come  under  the  heading  "  commercial  causes.''  In  England 
it  has  been  judicially  stated  that  the  Court  was  not  instituted  merely  for  the 
purpose  of  trying  short  causes — it  was  to  try  all  difficult  commercial  causes 
which  might  take  a  long  time  to  try  elsewhere,  and  cases  that  require  special 
knowledge  for  their  proper  determination  :  Baerlein  v.  Chartered  Mercantile 
Bank,  (1896)  2  Ch.  496, 


A.  lift  of  com- 
meroial  caoMt 
to  be  kept. 


List  of  causes  to  he  kept  by  Prothonotary. 

4.  A  list  of  commercial  causes  shall  be  kept  by  the  Pro- 
thonotary. All  proceedings  in  the  causes  on  such  list  shall  be  in 
accordance  with  the  provisions  of  this  Act. 

No  cause  shall  be  entered  on  such  list  except  upon  the  order 
of  a  Judge  as  hereinafter  provided. 


See  s.  3  and  notes ;   s.  6  and  notes. 
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When  cause  entered  on  list,  Judge  to  give  directions  as  to  mode  B.  8. 

of  trial,  &c. 

5.  Either  party  to  a  Supreme  Court  common-law  action  may,  ^^^^Jg^J^^ 
by  summons  in  the  form  prescribed,  at  any  time  after  the  commence-  J^Jh  °irtl~^  **° 
ment  of  such  action,  call  upon  the  other  party  to  show  cause  before 
a  Judge  in  chambers  why  such  action  should  not  be  entered  in  the 
said  list. 

The  Judgejnay  order  the  action  to  be  so  entered,  and  from 
such  order  there  shall  be  no  appeal  Suph  Judge  or  any  other 
Judge  shall,  by  such  or  a  subsequent  order,  give  such  directions 
as  in  his  opinion  are  expedient  for  the  speedy  determination  of  the 
questions  in  the  action  really  at  issue  between  the  parties. 

Form  prescribed  :   see  R.  2  and  Form  in  Schedule  to  Rules,  post. 

Sttmmons  to  enter  in  list — and  for  directions  . — This  is  the  most  important 
provision  of  the  Act  and  institutes  an  entirely  new  practice  in  our  Courts. 
The  intention  of. the.^raiwers  of  the  English  "  notice  "  and  of  this  Act  seems 
to  liaveTBeen  to  get  rid  of  technicalities  of  pleading  and  of  proof,  to  get  rid  of 
issues  really  imraateriali  to  bring  the  parties  to  a  speedy  issue,  and  to  fix  a 
definite  and  early  trial  of  that  issue.  Incidentally  the  practice  in 'commercial 
causes  in  England  seems  to  have  got  rid  of  other  sources  of  delay  in  the  shape 
of  interlocutory  applications  such  as  for  particulars,  discovery,  and  interroga- 
tories to  which  the  system  of  the  Judicature  Acts  seems  particularly  to  lend 
itself. 

The  steps  preliminary  to  setting  down  a  case  for  trial  in  the  N.S.W. 
practice  are  oompckratively  simple  and  give  rise  to  very  little  delay.  The 
delay  arises  in  the  present  arrangement  of  the  btisiness  of  the  Courts,  in  the 
system  of  separate  periods  being  set  apcurt  for  sittings  for  the  trial  of  causes 
€uid  for  appeals.  It  is  in  expediting  the  hearing  of  the  cause  emd  of  a  possible 
appeal  that  greater  improvement  is  mainly  desirable  ;  but  whether  it  can  be 
obteuned  while  as  at  present  the  effective  BtetS  of  Judiges  on  the  common  law 
side  is  limited  to  four  seems  doubtful. 

There  is  one  other  point  in  which  the  system  instituted  by  this  Act  may 

be  reasonably  expected  to  bring  about  a  reform.     In  the  ordinary  course  of 

'  pleadings  in  a  case  the  pleader  on  each  side  is  tempted  ~tb  raise^ssues  really 

immaterial.     BotlT^defl  'inay  know  very  well  the  real  point  in  dispute  ;    but 

each  side  is  naturally  tempted  to  put  the  other  to  complete  proof  of  the  whole 

of  his  case  to  get  any  culvantage  of  failure  of  proof  on  any  issue,  however  little 

it  may  really  be  in  dispute.     Tlie  system  under  this  Act  by  which  the  two  sides 

'  will  be  brought  at  an  early  stage  hefore  a  Judge  to  state  their  respective  cases, 

Mollrttrts  to  "be  huped,  lead  to  limiting  the  matter  to  be  tried  to  the  reiJ  question 

I  upon  which  the  dispute  has  arisen. 

In  order  that  this  may  be  the  case,  the  practice  as  followed  in  England 
fitnd  which  will  doubtless  be  followed  here,  is  as  follows : — 

At  an  early  stage  of  the  case,  preferably  before  pleadings  (see  infra.  At 

any  time),  the  party  desiring  to  have  the  cause  heard  as  a  commercial  cause 

I  will  take  out  his  summons  under  this  section  to  have  the  cause  entered  in  the 

j  commercial  list.     He  will  usually  at  the  same  time  and  in  the  same  summons 

apply  for  those  further  orders  which  the  Judge  has  power  imder  the  next  section 

to  make.     (See  siich  or  a  subsequent  order,  infra).     This  application  should  be 

supported  by  a  full,  affidavit  settins  out  the  case  of  the  party  applying.     It 

sKotltd  'show  what  the  dispute  really  is,  puttmg  the  whole  case  before  the  Judge, 

so   as   to   enable  him  to  discover  the  matters  really   in  issue  and  to  give 

dpscial  directions  accordingly  as  to  pleadings,  trial,  Ac.     The  other  side  should 

reply  with  a  similar  affidavit  setting  out  their  case.     Out  of  these  materials  and 

aided  by  the  discussion  that  must  follow  before  him,  the  Judge  should  certainly 

be  able  in  many  oases  to  settle  the  issues  of  fact  or  law  then  and  there,  in  the 

,  form  of  a  sort  of  special  ccue.     In  England  it  has  been  said  that ''  as  a  result  of 

'  this  preliminary  discussion  before  the  Judge  mcuiy  cases  have  been  put  in  train 
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S.  S»  '  ^^^  settlement.  When  it  has  been  found  that  the  case  must  be  tried  a  note 
has  been  made  by  the  Judge  of  the  questions  which  the  parties  have  expressed 
their  intention  of  raising,  and  a  copy  of  this  note  has  been  furnished  to  each 
side,  or  a  direction  has  been  given  that  notice  of  grounds  of  claim  and  defence 
'should  be  exchanged.*'  *'  In  lieu  of  the  affidavit  of  documents  the  parties  have 
been  directed,  when  it  appeared  to  the  Judge  to  be  necessary,  to  furnish  lists 
of  documents,  and  to  allow  inspection.  The  affidavit  of  documents  provided 
by  the  (English)  Rules  often  affords  no  security  that  a  full  disclosure  has  been 
made  and  under  the  substituted  procedure  the  responsibility  has  been  cast 
upon  the  solicitors,  who  as  officers  of  the  Court  have  been  informed  that  the 
withholding  of  a  material  document  will  be  treated  as  a  breach  of  professional 
•  I  duty."  It  i8_to  be  hoped  that  some  similar  practice  will  arise  here  as  no  branch 
..I  of  the  practice  is  In  so  unsatisfactory  a  state  as  that  dealing, :xv^ith  ^Iftfift^*^*'y 
,\|,  and  inspection  of  do'cumentB  :  see  post,  a.  F,  note  discovery  and  inspection. 
The  EnglisTi  practice  above  noted  it  is  to  be  observed  is  entirely  judge-made, 
having  the  scmction  neither  of  Rules  nor  of  Statutes. 

By  summons  :   see  Form,  Schedule  to  Rules  post. 

At  any  time  after  the  commencement  of  an  action. — In  England  the  ap- 
plication may  apparently  be  before  appearance  and  ex  parte  :  Barry  v.  Peru- 
vian Corporation,  (1896)  I  Q.B.  209  ;  1  Com.  Cas.  270.  But  here  the  applica- 
tion is  by  summons  to  show  cause  and  would  therefore  not  be  ex  parte.  And 
although  the  section  says  '*  at  €my  time  after  the  commencement  of  an  cwjtion," 
^  the  application  will  no  doubt  be  usually  made  after  appearance.  It  will  also 
probably  be  mcule  ordinarily  before  plecuiings  as  one  object  of  the  Act  is  to 
avoid  plecKlings  ;  but  cases  can  easily  be  conceived  where  the  parties  at  any 
stc^  may  desire  to  have  the  matter  transferred  to  the  commercial  Ust ;  and 
in  a  proper  case  and  by  consent  this  should  present  no  difficulty.  But  in  an 
opposed  application  it  may  possibly  be  ground  for  objection  that  the  pleadings 
have  been  allowed  to  take  their  ordinary  course. 
'  A  Judge  in  Chambers. — It  is  understood  that  the  Judges  in  their  dis- 

cretion as  to   the  arrangement  of   their  work  will   allot  hearing  of  applica- 
tions under  this  Act  to  Mr.  Justice  Pring. 

Such  or  subsequent  order  give  directions. — In  ordinary  cases  it  is  contem- 
plated, as  appears  by  the  form  of  summons  (R.2,  and  Form  in  Schedule,  post), 
that  the  application  for  directions  should  be  made  at  the  same  time  as  the 
application  to  transfer  to  the  commercial  list.  This  should  certainly  be  the  case 
if  the  result  of  the  Act  is  to  be  a  saving  of  expense  :  as  the  cost  of  two  separate 
interlocutory  applications  would  almost  certainly  exceed  the  costs  of  the 
ordinary  preliminary  steps  under  the  present  practice.  In  England  the 
practice  is  to  include  in  the  application  to  transfer  an  application  for  further 
directions,  as,  to  dispense  with  pleadings,  to  order  lists  of  documents  to  be  ex- 
changed (in  Ueu  of  discovery)  and  to  fix  mode  and  date  of  trial ;  all  in  the  one 
application.  Doubtless  the  Judge  will  keep  some  control  over  the  number 
of  interlocutory  applications  by  dealing  with  the  costs. 

Costs  of  application. — In  England  costs  of  the  application  are  usually 
costs  in  the  cause,  and  will  probably  be  so  here.  If  unnecessary  costs  are 
incurred,  as,  by  making  two  applications  where  one  would  have  been  sufficient, 
the  party  offending  may  be  punished  in  costs  even  if  his  application  is  granted. 


Direotioni.  6.  To  effect  this  purpose  the  Judge  may  inter  alia  do  any  or 

all  of  the  following  things — 

(a)  dispense  with  pleadings ; 

(b)  dispense  with  the  technical  rules  of  evidence  for  proving 

any  matter  which  is  not  bona  fide  in  dispute,  also  with 
such  rules  as  might  cause  expense  and  delay  arising  from 
commissions  to  take  evidence  and  otherwise  ;  and,  without 
limiting  the  generality  of  this  power,  dispense  with  the 
proof  of  handwriting,  documents,  the  identity  of  parties 
or  parcels,  or  of  authority ; 
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(c)  require  particulars  of  the  cause  of  action,  of  the  grounds  of       S.  6. 

defence,  or  of  any  other  circumstance  connected  with  the 
cause  to  be  served  within  a  specified  time  by  either  party  ; 

(d)  order  mutual  discoveries  and  inspection ; 

(e)  require  either  party  to  make  admissions  with  respect  to  any 

question  of  fact  involved  in  the  cause ; 

(f )  settle  the  issues  for  trial ; 

(g)  order  every  cause  to  be  tried  without  a  jury,  unless  a  jury 

shall  be  demanded  by  either  party ; 

(h)  state  a  case  on  matters  of  law  for  the  Full  Court. 

;  (a)  Dispense  tvith  pleadings. — There  was  already  power  given  to  parties 

I  by  consent  cuid  order  to  have  issues  of  fact  tried  without  formal  pleadings : 
C.L.P.  Act,  s.  51  (Rolin  A  Innes  **  Practice,"  p.  39),  though  such  a  proceedmg 
has  been  very  unusual.  It  may  now,  however,  be  anticipated  that  in  many 
cases  as  a  result  of  the  preliminary  discussion  on  the  summons  to  transfer, 
it  will  be  possible  to  state  the  matter  for  trial  in  the  form  of  questions  mutually 
agreed  on  the  hearing  of  the  summons.  In  other  oases  where  the  facts  are 
undisputed,  an  e^lmitted  state  of  facts  may  be  ordered  to  be  filed  :  sub-s.  (e), 
infra.  Even  where  the  facts  are  in  dispute  the  contention  of  one  party  may 
be  that  on  the  facts  alleged  by  the  other  he  has  no  cause  of  action  or  defence 
in  law.  In  such  case  the  point  of  law  may  be  ordered  to  be  argued  on  a  state 
of  facts  taken  as  admitted  for  the  purpose  of  the  argument :    see  R.  9,  post^ 

In  England  the  endorsement  on  the  writ  and  a  note  taken  by  the  Judge 
are  sometimes  treated  as  sufficient  statement  of  claim  and  defence ;  or  the 
solicitor  to  the  defendant  is  ordered  to  write  a  letter  to  the  solicitor  to  the  plain- 
tiff stating  what  the  grounds  of  defence  are,  and  the  letter  is  treated  as  a  state- 
ment of  defence.  If  this  be  done  the  letter  is  treated  as  no  less  binding  thcui 
a  formal  defence  :   HiU  v.  ScoU,  1  Com.  Gas.  200. 

See  for  the  English  practice  emd  instances  of  cases  tried  without  formal 
pleculings  Mathew^s  '*  Practice  of  the  Commercial  Court,**  pp.  45-60,  and  the 

there  cited. 


Sub-section  (c)  {infra)  should  be  recul  with  this  sub-section  :  if  pleadings 
in  the  ordinary  sense  are  dispensed  with  particulars  of  the  cause  of  action  and 
of  the  grounds  of  defence  mayi)e  ordered  to  be  given.  See  notes  to  that  sub-s. 
(c)  require  particiUars  (infra). 

(6)  Dispense  with  technical  rules. — This  sub-section  invests  the  Judge 
with  very  wide  powers.  It  follows  to  some  extent  clause  6  of  the  English 
"'  notice  **  dealing  with  commercial  cases.  That  clause  is  in  these  woids — 
**  Application  may  be  made  to  such  Judge  (i.e.  of  the  Commercial  Court) 
under  the  provisions  of  the  Judicature  Act,  1894,  and  the  rules  thereunder  or 
by  consent,  to  dispense  with  the  technical  rules  of  evidence  for  the  avoidance 
of  expense  cmd  delay  which  might  arise  from  commissions  to  take  evidence 
and  otherwise."  The  direct  power  of  the  English  Judges  under  the  Judicature 
Acts  and  Rules  to  dispense  with  strict  proof  seem  to  be  small  and  limited  to 
evidence  on  interlocutory  applications.  But  by  O.  32,  r.  2,  a  party  refusing 
to  admit  documents  must  pay  the  cost  of  proving  them  ;  and  by  r.  4  a  party 
may  be  called  upon  to  admit  facts  for  the  purpose  of  the  particular  trial,  and  in 
case  of  refusal  must  pay  the  costs  of  proof  of  such  facts  unless  a  Judge  at  the 
trial  certifies  that  the  refusal  was  reasonable,  or  imless  the  Judge  otherwise 
directs. 

The  practice  of  the  Commercial  Court  in  regard  to  orders  sa  to  evidence 
is  stated  in  Mathew*s  ''  Practice  of  the  Commercial  Court  **  as  follows  : — 

1.  Admissions. — Where  the  f€u;ts  are  not  in  dispute  the  pcurties  are  en- 

couraged to  make  culmieisions  formal  or  informal. 

2.  Preliminary  points  of  law. — Where  the  facts  are  in  dispute,  but  it  is 

possible  by  directing  the  argument  of  a  preliminary  point  of  law  to 
avoid  the  necessity  £>r  any  inquiry,  an  order  is  made  for  the  argument 
of  the  preliminary  point. 
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g,  5.  3.  Informal  proof, — Where  it  is  difficult  to  obtain  strict  evidence  of  the 

facts  except  at  great  expense,  or  after  great  delay,  the  parties  are 
advised  to  treat  as  evidence  such  documents  as  cure  available. 

As  to  the  first  of  these  heads  it  seems  hardly  to  require  the  aid  of  the 
English  rules  or  this  sub-section.  If  the  parties  are  prepared  to  make  admis- 
sions no  evidence  is  required.  And  by  sub-s.  (e)  infra^  the  Judge  may  require 
either  party  to  make  admissions  with  respect  to  any  question  of  fact. 

As  to  the  second  head,  a  preliminary  point  of  law  can  be  decided  so  to 
speak  on  demurrer — on  the  assumption  that  certain  facts  ewe  true,  and  by 
R.  0  {poet)  judgment  can  be  obtained  on  a  point  of  law.  But  doubtless  the 
power  over  costs  conferred  by  the  English  rules,  and  the  absolute  power 
conferred  on  a  Judge  by  this  sub-section  may  be  very  strong  arguments  in 
the  hands  of  a  Judge  in  '*  encouraging  **  (as  Mr.  Mathew  says)  the  pcurties  to 
make  admissions.  It  is  peu-ticularly  imder  Mr.  Mathew's  third  hectd  that  the 
power  conferred  by  the  sub-section  will  probably  be  used — to  avoid  delay 
and  expense,  particularly  where  a  commission  would  be  necessary  to  obtain 
strict  proof.  Where  a  matter  is  not  hatha  fide  in  dispute,  or  where  a  commission 
might  be  necessary,  then  if  the  facts  really  appear  in  correspondence,  not 
strictly  proved,  as  hearsay,  or  evidenced  in  some  such  informal  way,  the  Judge 
may  probably  fairly  say  to  a  party  hesitating  to  make  an  admission  **  I  have 
power  to  accept  this  evidence  as  proof  under  the  sub-section  ;  I  will  either  do 
that,  or  if  you  prefer  the  facts  can  be  strictly  proved,  but  you  must  pay  the 
costs  of  proof."  This  seems  a  fair  position  in  which  to  put  a  party  insist- 
ing on  unnecessary   proof. 

Some  instances  cure  given  by  Mr.  Mathew  of  the  mode  in  which  the 
English  Courts  act  on  informal  proof.  In  an  insurance  action  to  recover  money 
paid  as  salvage  depositions  mcule  before  a  receiver  of  wreck  and  statements 
in  a  general  average  statement  were  received  as  evidence :  BcUlantyne  v. 
Mackinnon,  I  Com.  Cas.  339.  In  an  action  by  indorsees  against  indorsers 
of  a  dishonored  bill,  the  bill  being  drawn  in  Belgium,  payable  at  Brussels, 
and  indorsed  in  Morocco  and  paid  by  some  mistake,  the  correspondence  between 
the  parties  to  the  bill  was  admitted  as  evidence  of  the  facts  to  avoid  the  expense 
of  a  commission :  Deutsche  Bank  v.  Beriro,  1  Com.  Cas.  123,  269.  In  an.  in- 
surance action  arising  out  of  the  seizure  of  gold  by  the  Gk>vemment  of  the 
South  African  Republic,  the  correspondence  relating  to  affairs  in  South  Africa 
appearing  in  Blue  Books  was  treated  as  evidence :  Driefontein  Consolidated 
Mines  v.  Janson,  5  Com.  Cas.  296. 

A  very  useful  English  practice  appears  to  be  to  allow  affidavit  evidence 
instead  of  a  commission.  The  sub-section  is  probably  wide  enough  to  allow 
the  Judge  to  order  the  reception  of  such  evidence  here. 

While  it  is  certainly  very  desirable  that  there  should  be  only  one  inter- 
locutory application  and  that  as  much  as  possible  should  be  done  on  the 
one  summons,  no  doubt  an  application  under  this  sub-section  will  necessarily 
often  be  made  after  the  issues  have  been  arrived  at  in  some  form  or  other, 
either  on  pleetding  or  on  particulars  given  by  each  side.  The  application 
should  specify  and  the  order  direct  the  specific  informal  proof  to  be  received 
as  evidence.  The  formal  grounds  for  such  order  would  usually  be  those 
mentioned  in  the  sub-section,  that  the  facts  are  not  reeJly  in  dispute,  and  that 
expense  and  delay  would  be  caused. 

(c)  Require  particulars. — See  (a)  dispense  with  pleadings  (supra).  This 
sub-section  seems  to  follow  (a)  as  indicating  a  substitute  for  pleadings.  '"  Par- 
ticulars **  seems  hardly  to  be  used  in  the  ordinary  sense,  but  if  pleadings  are 
dispensed  with,  would  probably  indicate  what  are  called  in  England  "points  " 
of  claim  and  of  defence  under  this  practice.  A  number  of  precedents  of  such 
are  given  in  Mathew,  pp.  72,  et  seq. 

(d)  Order  mutual  discoveries. — It  is  unfortunate  that  the  words  discov- 
eries and  inspection  were  here  used.  The  practice  as  to  discovery  and  inspec- 
tion under  the  C.L.P.  Act  must  be  admitted  to  be  in  a  most  unsatisfactory 
state,  and  an  opportunity  was  offered  in  this  Act  to  introduce  some  reform 
of  that  practice. 

A  very  interesting  practice  has  grown  up  under  the  English  notice  of 
ordering  each  party  to  produce  eJl  documents  for  the  inspection  of  the  other 
side.  It  is  said  (Mathew,  p.  64)  that  in  the  preparation  of  the  list  of  documents 
entire  responsibility  is  cast  upon  the  solicitors  to  the  parties.  As  officers  of 
the  Court  they  are  expected  to  act  in  the  spirit  of  the  order,  and  the  conceal- 
ment of  a  relevant  document  is  regarded  as  a  breach  of  professional  duty. 
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Ab  to  discovery  and  inspeotion,  see  Rolin  and  Innee'  Practice,  pp.  65,         8«  6. 
et  aeq. 

{e)  Require  either  party  to  make  tuimiesione. — See  sub-s.  (6)  dispense 
luith  technical  rules  {supra).  The  power  given  by  sub-s.  (6)  to  dispense  with 
technical  rules  of  evidence  will  make  it  easier  for  the  Judge  to  *'  require  '*  a 
pcurty  to  make  admissions.  Doubtless  such  a  course  would  only  be  taken  in 
the  case  of  matters  not  bona  fide  in  dispute,  in  the  words  of  sub-s.  (6). 

(/)  Settle  the  issues  for  trial. — This  will  only  be  necessary  when  ordinary 
pleadings  are  dispensed  with  :   see  sub-ss.  (a)  and  (c)  {ante). 

{g)  Order  cause  to  he  tried  vnthout  a  jury,  dbc. — There  is  already  power 
given  by  the  Supreme  Court  Procediu«  Aot,  1900,  s.  3  (Rolin  &  Innes*  Practice, 
p.  342),  to  try  issues  of  fact  without  a  jury  by  consent  of  both  parties.  This 
consent  has  rarely  been  given  in  practice. 

{h)  State  a  cc^e. — There  is  always  power  for  the  parties  to  state  a  special 
case  :  C.L.P.  Act,  s.  66  (Rolin  &  Innes*  Practice,  p.  40),  and  also  under  the 
General  Legal  Procedure  Act,  s.  13  (Rolin  &  Innes'  Practice,  p.  232).  This 
sub-section  seems  to  give  power  to  the  Judge  of  his  own  motion  to  state  a  case. 


7.  The  parties  may,  if  they  so  desire,  agree  that  the  verdict  jSdgJJd^won' 
of  the  jury  or  the  decision  of  the  Judge  in  a  commercial  cause  shall  «»yb«*n»^- 
be  final. 

See  R.   10,  post. 

Supplemental. 

8.  The  Judges  or  any  three  of  them,  of  whom  the  Chief  ^°*^^'<^°"'^ 
Justice,  or,  in  his  absence  from  the  State,  the  senior  puisne  Judge, 

shall  be  one,  may  make  rules  of  Court  for  carrying  this  Act  into 
effect,  and  in  particular  for  all  or  any  of  the  following  matters — 

(a)  for  regulating  the  sittings  of  the  court  to  try  commercial 

causes ; 

(b)  for  regidating  the  pleading,  practice,  and  procedure  in  such 

causes  and  the  costs  of  proceedings  therein. 

See   Rules,  post. 

9.  Subject  to  this  Act  and  the  rules  made  thereunder,  all  J°4^„°'f<SSr' 
enactments  and  rules  of  court  in  force  at  the  time  of  the  commence- 
ment of  this  Act  relating  to  actions  at  law  shall  apply  to  commercial 

causes : 

Provided  that  where  any  provisions  in  respect  of  the  practice  Additional  power 

...  .       ,   .  -  ,       as  to  regulation 

or  procedure  of  the  Supreme  Court  are  contamed  m  any  Act,  rules  of  practice  and 

'■  '^  .  J  ^  procedure  by 

of  court  may  be  made  for  modifying  such  provisions  in  respect  to  ™*«»  <>'  oo"''^ 
commercial  causes  to  any  extent  that  may  be  deemed  necessary. 

10.  Nothing  in  this  Act  shall  extend  to  or  affect  any  action  saving, 
pending  at  the  commencement  of  this  Act,  unless  both  parties  to 

the  action  consent  thereto. 
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RULES 
1-8. 


Commereial  Caoses  Act. 


RULES    OF    COURT. 


COMMERCIAL  CAUSES  ACT,  1903. 


Snmmoni  to 
enter  canae  in 
list. 


The  fourth  day  of  March,  1904. 

IN  pursuance  of  the  powers  vested  in  us  we  do  order  and  direct  as 
follows : — 

1.  These  Rules  shall  come  into  force  on  the  eighth  day 
of  March,  1904. 

2.  The  summons  to  enter  a  cause  in  the  list  of  commercial 
causes  shall  be  in  the  form  given  in  the  Schedule  to  these  Rules  or  to 
the  like  effect. 

See  S.  5  and  Notes,  ctrUe. 


dLufS  tiiS**^  3.  If  the  date  of  trial  be  fixed  by  order  of  a  Judge  no  notice 

*»«d  of  trial  shall  be  required. 

Sd*nSp*i^!ng8.  *•  I^  ^^^  date  of  trial  is  not  so  fixed  and  an  order  be  made 

dispensing  with  pleadings — 

(a)  The  plaintiff  shall  within  such  time  as  a  Judge  shall  order 
set  the  cause  down  for  trial  and  give  notice  of  trial  to  the 
defendant. 

(6)  If  the  plaintiff  shall  neglect  to  set  the  cause  down  for  trial 
and  to  give  notice  of  trial  to  the  defendant  within  the 
time  so  ordered,  the  defendant  within  seven  days  after 
the  expiration  of  such  time  may  set  the  cause  down  for 
trial  and  give  notice  of  trial  to  the  plaintiff. 

(c)  If  neither  party  set  the  cause  down  within  the  times  in  this 
Rule  provided  the  Prothonotary  may  strike  the  cause  out 
of  the  list  of  commercial  causes. 

If  pleadings  are  not  dispensed  with,  notice  of  trial  will  be  given  under 
the  ordinary  Rules  ;    Rolin  and  Innee*  Practice,  393. 


Jadgment  by 
defanlt. 


5.  When  an  order  is  made  dispensing  with  pleadings  and 
ordering  particulars  to  be  given  in  lieu  of  pleadings  within  times 
fixed  by  the  order,  then  if  either  party  fail  to  give  particulars  within 
the  times  so  fixed,  the  other  party  shall  be  at  liberty  to  sign  judg- 
ment of  non  pros,  or  nil  dicit  as  the  case  may  be.  Such  judgment 
may  be  set  aside  by  a  Judge  on  such  terms  as  he  may  think  fit. 
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6.  If  such  judgment  of  nil  dicit  be  signed  by  the  plaintiff     RULES 
he  may  forthwith  set  the  cause  down  for  assessment  of  damages,       6-12. 
giving  notice  of  trial  thereof  to  the  defendant.  AMewmaotof 

daouiget. 

7.  Sittings  for  the  trial  of  conmiercial  causes  may  be  held  ^ittingu. 
at  such  times  as  may  be  ordered  by  a  Judge  and  in  default  of  such 
order  such  causes  may  be  set  down  for  hearing  at  the  times  of 
ordinary  sittings  for  the  trial  of  causes. 

8.  Cases  on  the  list  of  commercial  causes  may  be  set  down  Trua  on  circuit. 
for  trial  at  Circuit  Courts,  if  a  Judge  so  orders. 

9.  Either  party  may  apply  to  a  Judge  at  any  time  after  the  Judgment  on 
•cause  is  entered  in  the  list  of  conmiercial  causes  for  his  judgment  ^^^^ 
on  any  point  of  law. 

10.  If  the  parties  agree  that  the  verdict  of  the  jury  or  the  Agreement  that 
-decision  of  a  Judge  in  a  commercial  cause  shall  be  final  they  shall  ^     ^ 

file  a  written  agreement  to  that  effect  signed  by  themselves  their 
counsel  or  solicitors. 

11.  In  any  commercial  cause  a  Judge  may  order  that  costs  ootts. 
be  allowed  and  taxed  on  a  higher  scale  than  would  ordinarily  be 
Allowed. 

12.  In  commercial  causes  costs  of  advising  with  counsel  as 
to  the  institution  or  defence  of  the  suit  may  be  allowed  as  costs  of 
the  action. 


SCHEDULE. 


FORM  OF  SUMMONS.  [R.  2,  8.  6. 

In  the  Supreme  Court  of 
New   South  Wales. 
In  Chambers. 

Between  A.B.,  Plaintiff 
and 
CD.,   Defendant. 
Let   the   abovenamed    A.B.  {or   CD.)   his  Attorney  or  Agent  attend  before 
Bir.   Justice  sitting  in  Cheunbers  at  the  Supreme  Court  House 

King  Street  Sydney  on  (Friday)  the  day  of  at  o'clock 

in  the  forenoon  to  show  cause  why  this  action  should  not  be  entered  in  the 
list  of  commercial  causes  and  why  the  following  further  orders  should  not  be 
made : — 

1.  That  pleadings  may  be  dispensed  ^th. 

2.  That  the  issues  for  trial  shall  be 

(a) 
{b) 

3.  That  affidavits  of  discovery  be  excheoiged  between  the  parties  on  or 

before  the  day  of  and  that  inspection  of 

documents  be  given  on  or  before  the  day  of 

4.  That  the  date  of  trial  be  fixed. 

5.  {Any  other  interlocutory  order.) 

6.  That  the  costs  of  this  summons  be  costs  in  the  cause. 

On  the  ground  that  this  etction  is  a  connmerical  cause  and  on  the  further  grounds 

Appearing  in  and  by  the  affidavit  of  dated  the  day  of 

a  copy  whereof  is  intended  to  be  served  herewith. 


Dated  this  day  of  a.d. 

Chief   Clerk. 
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Abatement,  pleas  in- 
pleaded  within  four  days,  35, 48 
prayer  of  judgment,  in,  49 
of  non- joinder  of  plaintiffs  in  tort,  33 

of  plaintiff  executors  in  tort  or  contract,  33 
amendment  after,  33,  380  ' 

of  non- joinder  of  defendant,  35 

residence  of  person  not  joined,  within  jurisdiction,  must  be  shown,  35 
affidavit  of,  35 

must  be  accurate  and  sufficient,  orplea  a  nullity,  35 
amendment  after,  35,  36 
replication  of  bankruptcy  of  person  named,  35 
discharge  under  Statute  of  Limitations,  35,  231 
verdict  and  costs  after,  36 

fresh  action  commenced  after,  verdict  and  costs  in,  37 
commencement  of  declaration  after,  47 

evidence  of  liability  of  person  named  in  plea  may  be  given,  37 
for  misnomer  abolished,  49 
Abatement  of  action  by  death  or  marriage,  95-100.    See  Deaths  Marriage, 
of  action  by  husband  and  wife,  on  death  of  one,  39 

only  in  respect  of  causes  of  action  which  do  not  survive,  39 
Abode  of  Attorney,  on  writ    of  summons,  10 

of  plaintiff  in  person  on  writ  of  summons,  11 
Abortive  issues,  costs  of,  106,  107 
Absent  defendants.    And  see  Co-Partners. 

proceedings  against,  in  contract,  trover,  or  detinue,  30,  31 

not  in  tort,  31 
where  co-partner  absent,  30 

one  defendant  served,  return  of  non  est  inventus  as  to  other,  30 

affidavit,  30 

advertisement  of  notice  to  appear,  30 

form  of,  451 
entering  appearance  and  further  proceedings,  30 
defendants  not  co-partners,  30 

one  served  others  out  of  jurisdiction,  30 
similar  proceedings  to  those  against  co-partner,  30 
bond  to  repay  if  judgment  vacated,  30 

defendant  to  have  the  same  remedy  as  where  writ  of  foreign  attach- 
ment has  issued,  31 
proceedings  by  foreign  attachment  against,  116.        See  Attachment, 
Foreign. 
Abuttals— 

in  declaration  in  trespass  to  land,  383  ^^  j 
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**  AeV'  meaning  of,  in  pleadings  and  proceedings,  230 
Aetion— 

conunenced  by  writ  of  summons,  S 
undefended,  costs  in,  473 
Aettonem  non,  unnecessary,  49 
Adding  plaintiff  before  trial,  32 
at  trial,  33 

after  notice  or  plea  in  abatement,  33 
Adding  defendant  after  plea  in  abatement,  36 
Addition  of  parties — 

in  writ  of  summons  not  required,  9 
in  affidavit,  426 
Address  of  attorney  on  writ,  10,  11 
of  plaintiff  in  person  on  writ,  11 

for  service  to  be  registered,  431 
of  plaintiff,  attorney  to  give,  11 
of  defendant  appearing  in  person,  28,  431 
illusory  or  fictitious,  28        "* 
by  counsel,  80.    See  Counsel,  Trial. 
Adjournment  of  trial,  79.    See  TriaL 
Administrators.    See  Executors  and  Administrators. 
Admission  of  Solicitors- 
Power  to  admit.  Charter  of  Justice,  505 
Qualification  to  be  admitted — 

English,  Scotch  and  Irish  solicitors,  &c.,  435 
solicitors  of  other  Australian  States,  436 

articled  clerks  who  have  served  time  and  passed  examinations,  436 
graduates  of  University,  436 
articled  in  England,  436 
clerks  in  Crown  Office,  436 
managing  clerks,  436 

certificates  to  be  lodged  by,  442 
to  be  twenty-five  years  old  when  managing  clerk,  476 
leave  by  Judges  to  go  up  for  examination,  442 
barristers  of  five  years'  standing,  297,  436 
Articles — 

clerk  must  be  seventeen  years  of  age,  438 
introduction  to  judge,  438 

clerk  must  have  passed  matriculation  or  similar  examination,  438 
certificates  of  character,  439 
solicitor  to  have  only  two  articled  clerks,  439 
articles  and  assignments  to  be  filed  within  a  month,  439 
clerk  not  to  follow  other  business,  439 
service  with  Sydney  agent,  439 
Examinations — 

books  to  be  read  for,  463 
Board  of  Examiners,  438 

to  control  examinations,  439 
place  and  time  of,  440 
papers  and  answers,  440 
History,  439,  440 
Intermediate  Law,  440 
Final,  440 

8  actions  440 

books,  440,  463  r^  i 
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Admisidon  of  S<^eitors  (con.)— 
Examinations  {con,) — 
graduates — 

examinations  and  times  for  passing,  440 
Bachelors  of  Laws,  440 
Times  for  passing  by  non-graduates,  441 

clerks  residing  more  than  one  hundred  miles  from  Sydney, 

441 
clerks  who  may  take  several  sections  of  final  at  once,  441 
certificate  of  passing  some  sections,  441 
clerks  may  go  up  for  examination  twenty-one  days  before 

time  fixed,  442 
re-examination  where  failure  to  pass,  441 

where  clerk  passes  in  one  subject  of  ss.  3  or  4,  442 
application  by  managing  clerks  for  leave  before,  442 
leave  in  the  discretion  of  judges,  442 
certificates  lodged  by  managing  clerks  before,  442 
fees,   notices,  kc.,  by   all   candidates  as  in  case  of   articled 

clerks,  442 
notices  before  proceeding  to,  442 
certificates  of  passing  examinations,  442 
forms  of,  459 
must  be  filed,  443 
fees  for,  443 
Admission — 

on  last  day  of  term,  443 
notice  of  application,  444 
advertisement,  444 

articled  clerks  to  file  answers  to  questions,  444 
forms  of  questions,  460 
to  file  certificate  by  solicitor,  444 

form,  460 
to  file  assignment,  if  within  one  month,  444 
Board  may  dispense  with  these  requirements,  444 
affidavit  by  applicants,  444 

form  of,  461 
Board  may  require  further  proofs,  444 
barrister  applying,  affidavit  by,  445 

form,  462 
solicitors  of  other  Courts,  affidavit  by,  445 

form  of,  462 
admission  conditional,  445 
fee  payable  by,  445 

notice  of  application  to  confirm  admission,  445 
further  affidavit,  445 

form  of,  462 
fee  to  secretary,  445 

conditional  admission  lapses  if  not  confirmed,  445 
Court  may  relax  rules,  446 

notice  of  application  to  Court,  446 
Admit,  notice  to,  72.    See  Notioe  to  Admit 
Affidavit— 

title  of  Court,  425 
of  cause,  425 
deponent,  addition  of,  426,  429 

form  of  commencement,  429  ^-^  j 

date,  429  Digitized  by  CjOOgle 
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Affidavit  (con.) — 

body  of,  in  first  person,  429 

paragraphs,  427,  429 
jurat,  428,  429 

marksman's  affidavit,  429 

alterations  in,  430 
irregular  affidavits  may  be  allowed  by  Court  or  Judge,  429 
erasure  or  interlineation,  430 
indorsement  with  name  and  date,  430 
of  service  not  to  be  sworn  before  solicitor  or  clerk,  430 

nor  before  country  principal,  430 
Rules  as  to,  apply  to  affirmations  and  declarations,  430 
before  whom  sworn — 

J.P.  in  matter  pending,  318 

Commissioner  for,  318 

See  Oaths  Aet 
in  answer  to  new  matter,  may  be  filed  by  leave,  148 
witness  refusing  to  make,  may  be  ordered  to  be  examined,  149 
in  support  of  motion  on  notice,  time  for  filing,  419 
in  opposition  to  rule,  time  for  filing,  419 
filed  out  of  time,  not  to  be  used  except  by  leave,  430 
to  be  made  and  in  Court  when  rule  moved  for,  430 
service  on  magistrates,  in  prohibition,  419,  420 
Affirmation— 

in  lieu  of  oath,  315.    See  Oaths  Act. 
Rules  as  to  affidavits  apply  to,  430 
Agent  of  solicitor,  office  of,  to  be  registered,  378 
change  of,  to  be  registered,  378 
for  co-partnership,  action  against,  37 

not  personally  liable,  38 
Alien,  not  entitled  to  jury  de  medietate  Unguse,  257 
Amendment- 
general  powers  (C.L.P.  Act),  150 
powers  of  Circuit  Court,  150 
power  is  discretionary,  150 
of  parties  by  adding  or  striking  out,  31 

See  Misjoinder  and  Non-joinder, 
of  misnomer,  9,  49 
of  writ  of  summons,  22 

of  copy,  22,  23 

after  plea  or  notice  of  non-joinder  of  plaintiff,  33,  380 

of  name  of  plaintiff  on  writ  of  summons,  9,  150 

of  name  of  defendant,  after  judgment  and  execution,  150 

by  adding  defendant,  23 

where  wrong  form  of  writ  used,  23 
time  for  pleading  after  amendment  of  pleading,  65 
of  special  case,  by  consent,  40 

of  embarrassing  pleadings,  42.  See  Embarrassing  Pleadings. 
on  hearing  of  demurrer,  41 
summons  for,  to  state  nature  of  amendment,  410 
cases — 

pleadings,  on  new  trial  motion,  150 
after  demurrer,  150 
where  new  trial  granted,  150 

count  added  at  trial,  150 
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Amendment  (con,)— 
cases  (con.) — 

demurrable  plea,  should  not  be  added  at  trial,  150 
affidavit,  title  of,  150 
defendant's  name  on  quo  warranto,  150 
petition  of  right,  refused,  150 

mandamus,  by  adding  words  writ  of  mandamus  refused,  150 
Annexing  particulars  to  record,  391 
Appeal^  Mining.   /See  Mining  AppeaL 

to  Privy  Council.    See  Privy  CouneiL 
from  order  of  Judge.    See  Chambers. 
proceeedings  for,  in  vacation,  377 
Appearance— 

form  of,  29^  168 
entering — 

time  for,  380,  381 

under  Commonwealth  Service  of  Process  Act,  486 
in  vacation,  28,  378 
after  time  fixed  elapsed,  27,  28 
notice  of,  2.7,  28 
before  judgment,  27 
time  for  pleading,  28 
after  pleading  leave  given  to  enter,  27 
notice  of,  to  be  served,  381 
in  ejectment  of  pesson  not  named  in  writ.  413 
who  to  appear — 
in  real  name,  28 
by  infant,  by  guardian,  28 
two  defendants  by  one  attorney,  28,  381 
by  attorney  undertaking  to  appear,  381 
in  person,  28 

third  person,  not  attorney,  may  enter,  29 
to  give  address,  28,  431 
where  no  address  or  illusory  address,  28,  431 
none,  documents  need  not  be  served,  431 
irregularity  in,  amendment  of,  28 
proceedings  where  only  some  of  defendants  appear,  to  specially  indorsed 

writ,  29 
proceedings  in  notice  on  writ  may  be  taken  in  def eault  of,  29 
notice  not  to  enter  where  writ  irregular,  18 
judgment  in  default  of,  25.    See  Judgment  by  Default 
to  writ  of  revivor,  94 
Arbitration  Act,  1902,  175-184 

References  by  consent  out  of  Court,  176-180 
submission  defined,  175 
whether  before  or  after  Act,  176 
irrevocable  except  by  leave  of  Court,  176 
to  have  the  same  effect  as  if  made  an  order  of  Court,  176 
provisions  included  in  unless  contrary  intention  expressed,  176, 183 
single  arbitrator,  183 
if  two,  may  appoint  umpire,  183 
award  made  within  three  months,  183 
arbitrators  may  extend  time,  183 
umpire  may  act,  183 

award  within  one  month,  183  ^  j 
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Arbitratioii  Act  (con.)— 

References  by  consent  out  oi  Court  (con.) — 
umpire  may  extend  time,  183 

parties  to  be  examined,  and  to  produce  books,  &c.,  183 
witnesses  examined  on  oath,  183 
award  final,  184 
costs,  184 
stay  of  proceedings  by  Court  after,  17G 
discretionary,  176 
affidavit  for,  176 

grounds  for  granting,  or  refusing  176,  177 
injunction    against    proceeding    with    arbitration,  177 
Court    may    appoint    arbitrator    or    umpire,    when,    177 
parties  may  supply  vacancy,  when,  177 
failure  of  one  party  to  appoint,  178 
after  notice,  178 

notice  must  be  served  within  State,  178 
arbitrators  or  umpire,  powers  of — 
to  state  award  as  special  case,  178 
to  correct  errors,  178 
to  state  point  of  law  as  special  case,  182 

refusal  to,  180,  182 
misconduct  of, — 

ground  for  removal  by  Court,  179 
award  may  be  set  aside,  179  , 

may  have  calculations  made,  179 
omitting  to  decide  matters  referred,  179 
declaration  by,  under  old  Companies  Act,  179 
none  under  present  Act,  180 
award,  time  for  making, — 

enlarging  time,  by  Court,  178 
after  remission  back,  179 
final,  as  a  general  principle,  179 
grounds  for  setting  aside,  179 
referring  or  remitting  back,  178,  179 

on  motion  to  set  aside,  179 
setting  aside — 

time  for  applying,  180 
misconduct  of  arbitrators  or  umpire,  179 
unauthorised  appointment  of  umpire,  180 
refusal  to  state  case,  180,  182 
rule  nisi  for,  180 
good  in  part,  bad  in  part,  180 
enforcing,  180 

writs  to  issue  by  order  of  Court,  180 
demand  before  application,  180 
costs,  taxation  of,  180 
"  aU  costs,"  180 

umpire,  unauthorised  appointment  of,  180 
sitting  with  arbitrators,  180 
award  by,  with  one  arbitrator,  180 
misconduct  (See  arbitrator  and  umpire,  supra) 
References  under  order  of  Court,  180 
Court  may  order  by  consent,  180 


Digitized  by 


Google 


Index.  ARREST 

Arbitratioii  Act  (con.)— 

References  under  order  of  Court  (con.) — 
consent  of  company,  180 
bankruptcy  of  party  after  order,  181 
order  without  consent,  181 
arbitrator  deemed  an  officer  of  Court,  181 

remuneration  of,  181 
award,  equivalent  to  verdict,  181 
setting  aside,  181 
costs  on,  181 
entering  as  verdict,  181 
powers  of  Court,  181 
Rules  as  to  references  by  Court,  181 
company,  consent  of  to  order  of  Court,  181 

appointment  of  arbitrator,  by,  180 
witnesses,  subpoenas,  &c.,  178,  182 
habeas  corpus,  182 
perjury,  183 

examination  on  commission,  182 
protection  of  witnesses,  182 
Act  applies  to  Government  of  f^tate,  183 

to  arbitrations  under  other  Acts,  183 
costs,  general  power  as  to,  182 
Rules,  power  to  make,  182 

procedure  by  arbitrator  or  referee,  414 
notice  of  hearing  to  be  given,  414 

proceeding  ex  parte  after,  on  non-appearance,  414 
power  to  administer  oaths,  414 
hearing  to  be  conducted  like  trial,  414 
power  to  non-suit,  find  verdict,  &c.,  414 
case  for  opinion  of  Court,  414 
fees  to  be  paid  into  Court,  414 
time  for  making  report  or  award,  414 
transmitting  award  to  Prothonotary,  414 

notice  to  parties,  414 
statement  of  time  occupied  to  be  transmitted,  415 
Judge  to  fix  remuneration  of  arbitrator,  415 
award  opened  on  payment  of  arbitrators'  fees,  415 
entry  of  verdict  on  award,  415 
setting  aside  award,  415 
time  for,  415 
grounds,  415 
practice  at  Common  Law  to  apply  where  not  provided,  415 
costs  on  taxation,  415 
Argument,  see  CounseL 
Arraigns,  associate  clerk  of,  378 

Arrest  of  judgment,  or  judgment  non  obstante  veredicto — 
on  motion  for,  omitted  facts  may  be  suggested,  105,  106 
pleading  to  facts  suggested  and  trial  of  issue,  105,  106 

judgment  on,  106 
Judge's  certificate  that  facts  were  proved,  105,  106 
in  what  cases,  105 
procedure  for,  397  ;  See  New  Trial, 
costs  on, — 

on  trial  of  suggestion,  106 
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ARREST  Indexs 

Arrest  of  judgment,  or  judgment  non  obstante  veredicto  (con,) — 
costs  on  (con.) — 

of  abortive  issues,  106,  107 
Arrest  on  Mesne  Process  Act,  186-195 
in  what  cases,  187 

at  Newcastle,  191.    See  at  Newcastle,  infra, 
affidavits  to  found — 

may  be  sworn  before  commencement  of  action,  407   • 
title  of,  407 
contents  of,  187 

cause  of  action  £20  and  upwards,  187,  188 

defendant  about  to  remove,  187,  188 

that  action  will  be  defeated,  187,  188 

recent  knowledge  of  intention  to  remove,  187,  188 
Judge's  order  after  issue  of  writ  of  summons,  188,  189,  407 
title  of,  407 
amount  of  bail,  188 
one  for  several  defendants,  407 
on  Circuit,  407  ^ 

writ,  issues  on  order,  189 
form  of,  449 
praecipe  for,  188,  407 

form  of,  448 
copy  of,  189,  407 
service  of  copy  of  writ,  408 
alias  and  pluries  writs,  407 
only  one  defendant  in  each  capias,  407 
execution  of,  189 
misnomer  in,  408 
indorsement  of  date  of  arrest,  407 
return  of, — 

if  unexecuted,  407 

if  executed,  408 
service  of  declaration,  408 

copies  affidavits  served  where  arrest  on  Circuit,  407 
costs  on  arrest,  412 
bail  bond,  189,  408 
form  of,  189 
prepared  by  sheriff,  189 
amount  of,  408 

judgment  on,  if  it  stands  as  security,  408 
proceedings  stayed  on  payment  of  costs  in  one  action,  408 

pending  rule  to  bring  in  body,  408 
application  for  attachment  against  sheriff,  409 
deposit  with  sheriff  in  lieu  of,  189 

payment  out  of,  189 
rule  to  bring  in  body  in  vacation,  409 
discharge — 

Judge's  summons  for,  190 

grounds  for,  190 

form  of  order,  190 

terms,  190 

costs,  190 

appeal  from  order,  190 

on  bankruptcy,  190 
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Index.  ARRIST 

Arrest  on  Mesne  Procees  Act  {con.) — 
discharge  (con,) — 

for  not  duly  proceeding  in  action,  412 
special  bail — 
time  for,  409 

runs  in  vacation,  377 
number  of  bail,  409 
recognizances  to  be  signed,  409 
amount  of,  409 
liability  of  bail,  409 

country  bail — transmitting  bail  piece,  409 
notice  of  bail  to  be  served  on  plaintiff,  409 
contents  of  notice,  410 
bail  not  to  be  changed  without  leave,  410 
solicitors,  &c.,  disquaM^  from  acting  as  bail,  410 
bail  to  the  sheriff  becoming  bail  to  action,  410 
exception  to  bail,  410 
justification  of  bail,  410 
notice  of,  410 
amount  of,  410 

not  permitted  if  indemnified  by  solicitor,  410 
affidavit,  410 

form  of  449 
exception  to,  after  affidavit,  410 
costs  where  accepted,  410 

where  rejected,  411 
notice  of  exception,  411 
further  time  for  justifying  or  excepting,  411 
payment  into  Court  in  lieu  of, — 
allowed,  411 
payment  out,  411 

plea  of  payment  in,  transfer  of  deposit,  411 
render  in  discharge  of  bail — 

defendant  may  be  rendered  on  order  of  a  Judge,  411 

by  rejected  bail,  411 
notice  of  render  and  order  exonerates  bail,  411 

committitur  where  defendant  in  custody,  411 
time  for  rendering,  412 

where  plaintiff  proceeds  on  recognizance  412 
stay  of  proceedings  412 
pending  appeal,  412 
discharge  from  custody — 

in  default  of  prosecution  of  action,  412 
Judge  may  extend  time,  412 
costs  of  arrest,  412 
at  Newcastle,  191-195 

issue  of  writ  of  summons  and  capias,  191 

requisite-s  for  capias,  191 

bond  by  plaintiff,  191-192 

no  Judge's  order  necessary,  192 

capias  directed  to  special  bailiff,  192 

return  by,  192 

to  take  bail,  193 

form  of  writs,  192 

release  of  defendent,  194  r^  i 
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ARREST  Index. 

Arrest  on  Mesne  Process  Act  (con.) — 
at  Newcastle  (con.) — 

no  praecipe  required,  193 
summons,  commencement  of  action,  193 
copy  of  writ  sent  to  Supreme  Court,  193 
commissioner's  fees,  193 
plaintiffs  costs,  193 
commissioner  protected,  193 
liability  of  plaintiff  and  bailiff,  194 
Arrest  on  Final  Process.    See  Capias  ad  Satisfaciendum. 
Articled  Clerks,    See  Admission  of  Solicitors. 
Assault  and  Battery,  costs  in  actions  for,  15:^ 
Assessment,  included  in  ''  trial,"  in  Rules,  376 
Associates,  clerks  of  assize,  378 

to  keep  book  of  proceedings  at  Criminal  Courts,  422 
Attaehment— 

rule  absolute  in  first  instance  in  certain  cases,  412 
service  of  order  in,  431 
writ  of,  execution  out  of  jurisdiction,  491 
Attachment  of  debts,  111  e^  ^e^. 

examination  of  judgment  debtor.  111 
creditor  may  obtain  order  for.  111 
Court  or  Judge  to  make  order,  112 
section  does  not  apply  to  corporation  debtor,  112 
order  for  attachment,  112 

judgment  creditor  may  obtain,  ex  parte,  112 

who  is,  112 
affidavit  that  judgment  debt  unsatisfied,  112 

that  other  person  indebted  to  judgment  debtor,  112 
who  may  be  garnisheed,  112 
corporation,  112 
Crown  cannot,  112 
what  debts  are  attachable,  112, 113 

cases,  112, 113 
what  debts  are  not  attachable,  113 

debts  bona  fide  assigned  not  attachable,  113 
cases  of  debts  held  not  attachable,  113,  114 
whether  third  party  claiming  can  appear,  114 
bankruptcy  of  debtor,  effect  of,  114 
order  or  notice  served  binds  debts  in  hands  of  garnishee,  114 

order  calls  on  garnishee  to  show  cause  why  he  should  not  pay,  112 
garnishee  may  pay  money  into  Court,  115 

if  debt  not  disputed,  execution  may  be  ordered,  115 
if  disputed,  writ  may  issue,  115 
costs  of  such  proceedings,  115 

where  action  for  the  same  cause  pending,  writ  refused,  115 
discharge  of,  by  payment  into  Court,  115 
or  under  order,  115 

but  not  to  creditor  on  attachment,  115 
attachment  book  to  be  kept,  116 

interest  added  to  judgment  debt,  114 
costs  on  application  generally,  116 
Attachment,  Foreign- 
procedure  not  to  extend  to  action  of  tort,  except  trover  and  detinue, 
117 
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Index.  ATTORWET 

Attaehment,  Foreign  {con.)— 

on  return  to  writ  of  summons  of  non  est  inventus,  plaintiff  may  proceed 

by,  116 
affidavit  must  show  cause  of  action,  &c.,  116 
"  arising  within  jurisdiction,"  117,  343 
temporary  absence  of  defendant  enough,  117,  124 
property  of  defendant,  existence  of,  essential  to  proceedings,  117 
writ  of,  to  issue  after  filing  affidavit,  117 
form  of,  and  of  indorsed  notice,  450 
notice  of,  to  be  published,  118 

form  of,  451 
when  returnable,  117,  413 
service  of,  118 

attaches  debts  in  hands  of  garnishee,  118 
valid  writ  essential  to  these  proceedings,  118 
co-defendant,  wife,  or  partner  may  be  garnisheed,  123 
on  return  of  writ.  Court  or  Judge  to  inquire  as  to  property,  &c.,  119 
garnishee  may  be  examined,  119 

may  plead  attachment  and  execution  in  bar  of  claim  by  original 

defendant,  123 
form  of  plea,  124 
action  against  may  be  stayed,  124 
notice  to,  form  of,  450 
counsel  for,  may  be  present,  119 
must  attend  examination,  119 
expenses  may  be  awarded,  120 
may  sell   property,   receive  payment,    dbc.,  by    leave,    and   pay 

proceeds  into  Court,  120 
Court    may   determine   what   property    to    continue    subject  to 
attachment,  or  order  sale,  120 
and  determine  priorities,  120 
plaintiff  after  return  of  writ  of  attachment  may  cause  appearance  to  be 
entered  for  defendant,  and  proceed  with  action,  120 
issue  of  writ  of  attachment  to  be  recorded  before  judgment,  118 
to  enter  into  bond,  121 

form  of,  451 
after  entering  into  bond,  and  after  obtaining  final  judgment,  may 
issue  fi.  fa.  on  property  attached,  and  all  other  property  of 
defendant,  122 
may  examine  garnishee  or  other  debtor,  and  by  leave  bring  action, 
J  22 
defendant  before,  final  judgment  may  get  attachment    dissolved   on 
giving  bond,  122 
and  defend  action,  122 

after  final  judgment  may  be  let  in  to  defend,  123 
on  feigned  issue  or  otherwise,  123 
adjournment  of  proceedings,  124 
costs.  Court  or  Judge  has  discretion  as  to,  124 
Attomeyy  admission  of,  see  Admission  of  Solicitors,  Legal  Practitioners  Act. 
register  of,  378 
registered  office,  378 

in  default  of  registration  no  process  to  be  issued  by,  378 
service  by  sticking  up  proceedings,  431 
change  of,  378 
of  agent,  378 
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ATTORNEY  Index. 

Attorney  (con.)— 

name  on  writ  of  summons,  10 

of  execution,  404 
whose  name  on  writ,  to  declare  authority,  11 

proceedings  stayed  where  no  authority,  1- 
appearance  by,  on  undertaking,  381 
service  on,  where  party  represented  by,  379 

mode  of  service,  430 
notice  of  representation  by,  where  party  has  acted  in  person,  379 
change  of,  order  required,  379 

not  to  act  for  more  than  one  party  in  different  interests,  379 
ceasing  to  practise  for  two  years,  leave  to  resume  practise,  379 
notice  of  application,  379 
affidavit,  379 
convict  not  to  be  employed  by,  379 
solicitor  or  conveyancer  struck  off  not  to  be  employed  by.  without  leave, 

379 
solicitor  or  conveyancer  struck  off — 

not  to  be  heard  as  clerk  to  other,  380 
execution,  liable  for  fees  and  expenses  of,  88 
Attorney's  Bill  of  Costs.   See  also  Costs,  Party  and  Party, 
delivery  of  bill,  one  month  before  action,  298 
by  post  or  left  at  office,  &c.,  299 

evidence  of,  302 
leave  to  begin  action,  within  month,  299 
signature  by  attorney,  298 
partnership,  298 

executor,  administrator,  &c.,  of  attorney,  298 
bill,  what  is,  299 
unsigned,  299 
lump  sum,  299 
compelling  delivery  of  bill — 

Court  or  Judge  may  order  delivery  of  bill,  302 
and  delivery  up  of  deeds,  &c.,  302 
lien,  302 
application  by  third  party,  303,  304 
after  payment,  304 
taxation  of  bill — 

title  of  application,  305 

within  month  of  delivery,  appointment  of  course,  299 
taxation  without  money  being  brought  in,  300 
action  restrained,  pending  taxation,  300 
after  month  elapsed — 

Court  or  Judge  may  order,  300 

after  verdict,  kc.,  or  after  twelve  months,  only  under  special 

circumstances,  300 
action  restrained,  pending  taxation,  301 
after  payment — 

may  be  ordered  within  twelve  months,  304 
retainer  of  money  not  payment,  304 
costs  allowed  according  to  skill  and  responsibility,  303 
proceeds  in  absence  of  solicitor  or  party  after  due  notice,  301 
costs  of,  special  directions,  as  to,  302 

include  costs  of  appointment  or  reference,  302 
of  preparing  bill,  302 
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Attorney's  Bill  of  Costs  icon.)— 
taxation,  (con,) — 
costs  of  (con.) — 

where  one-sixth  taxed  off,  301 
where  less  than  one-sixth  taxed  off,  301 
certificate  as  to,  301 
where  order  not  under  Act,  302 
certificate  of  amount  due,  301 
certificate  of  special  circumstances,  302 
certificate  final,  305 
on  application  of  third  patry,  303 

attorney  must  be  made  party  on  application,  303 
delivery  of  bill  may  be  ordered,  304 
cestui  que  trust  may  apply,  303 
taxing  officers  in  different  jurisdictions,  299 
other  officers  tax  on  request  by  prothonotary,  304 

delegation  of  powers,  300 
re-taxation — 

of  taxed  bill  only  under  special  circumstances,  304 
review  of  taxation,  304 
judgment  on  taxation,  305 

on  motion  or  summons  where  order  for  taxation  ex  parte,  433 
Audience,  solicitors'  right  of,  297 
Audita  Querela,  equitable  defence  after  judgment,  set  up  by,  62 

none,  except  by  rule  or  order,  406 
Authority  to  issue  writ  in  name  of  attorney,  11 
stay  of  proceedings  where  no  authority,  11 
to  solictor  to  take  money  out  of  Court,  390 
Avowry,  commencement  of,  49 

conclusion  of,  50  ^ 

Award,    See  Arbitration. 

Bail  and  Bail  bond.    See  Arrest  on  Mesne  Process. 

Banco  Court     See  Supreme  Court  and  Circuit  Courts  Act 

Bank  Notes,  seizable  on  fi.  fa.,  283  ^ 

action  on  lost,  309 
Bank  deposit,  charging  order  on,  289  ^ 

Bankers'  BooIls.    See  Evidence  Act. 
Bankruptcy  of  party,  effect  of,  51,  79 

of  judgment  debtor — 

duty  of  sheriff  executing  fi.  fa.,  284 
after  ca.  sa.,  288 

of  defendant  in  defamation,  288 
Barrister.    And  see  CounseL 

admission  of,  296.    See  Legal  Practitioners  Act,  296 

admission  as  solicitor,  297,  436.    See  Admission  of  Solicitors. 
Begin  at  trial,  right  to,  80,  397 

party  begins  who  would  fail  if  no  evidence  given,  80 

if  plaintiff  to  prove  damages,  he  begins,  80,  397 

action  against  several  defendants,  80 

Judge  at  trial  decides,  80 
Bench  Warrant  against  witness  failing  to  attend  trial,  207 

on  criminal  information,  421 
Bill  of  Costs.    See  Attorney's  Bill  of  Costs ;  Costs 
Bill  of  Exchange.    See  Negotiable  Instruments  Procedure  Act. 

included  in  property  in  C.L.P.  Act,  Part  XX.,  8  Digitized  byCjOOQlC 


BILL  Iin>Bx. 

Bill  of  Exchange  {con,)— 

plea  in  action  on,  to  be  verified,  307 

plea  of  non  assumpsit  or  never  indebted  inadmissible  on,  387 

several  actions  on,  stay  on  payment  in  one,  391 

action  on  lost,  308 
Bill  of  Sale,  interest  of  judgment  debtor  in  property  subject  to,  may  be  sold 

under  fi.  fa.,  287.    See  Fieri  Facias. 
Board,  barristers'  admission,  296 

solicitors'  admission,  438 
Bond— 

included  in  "  property,"  in  C.L.P.  Act,  Part  XX.,  8 

assignment  and  suggestion  of  breaches,  86 
Breaclies— 

assignment  and  suggestion  of,  86 
British  subject,  writ  for  service  on,  out  of  the  jurisdiction,  18 

corporation  is  not,  19 
Business  of  Court- 
order  of,  418,  419 
By-laws,  proof  of,  482 

in  criminal  proceeding,  213 
"  By  Statute,"  general  issue,  230,  389 

Capias  ad  respondendum,  writ  of.    See  Arrest  on  Mesne  Prooess. 
Capias  ad  satisfaciendum,  writ  of, 
against  whom  it  may  issue — 

defendant  fraudulently  concealing  goods,  &c.,  287 
absconding,  287 

in  breach  of  promise,  libel,  slander,  seduction,  or  other  malicious 
injury,  287 
member  of  State  Parliament  not  privileged,  287 
after  arrest  on  ca.  re.,  287 

return  of,  405 
form  of,  456 

may  be  executed  on  Sunday,  289 
escape,  liability  of  officer  for,  288 
discharge  of  debtor  on  authority  of  attorney,  288 
bankruptcy,  effect  of,  288 

Defamation  Act,  provisions  as  to,  288 
prisoner  in  execution  for  less  than  £20,  discharged  after  a  year,  405 
Rules  as  to  execution  generally,  403,  404.    See  Execution. 
Cassetur  breve,  after  plea  in  abatement,  36 
Carriage  of  rule  or  order,  418 
Causes- 
setting  down,  391 
in  vacation,  377 
set  down  consecutively,  392 
number  for  one  day,  392 

not  to  be  set  down  out  of  order  except  by  leave,  392 
after  new  trial  ordered,  392 
transfer  from  one  Court  to  another,  392 
for  trial  by  juries  of  twelve,  392 
at  Circuit  Courts,  392 
removing  or  postponing,  application,  393 
postponement  of  sittings,  393 
remanets,  393 
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Causes  (con.)^ 

setting  down  (con.) — 

cause  part  heard  on  last  day  of  sittings,  397 
Crase  lists — 

at  Sydney,  392 

number  of  cases  for  one  day,  392 
transferring  causes,  392 
postponing  or  removing  cause,  393 
Cause  paper  for  each  day  at  Sydney,  396 

causes  called  in  order  of,  397 
Cause  of  action,  statement  of,  cases  on,  19,  20,  187 

within  iurisdiction,  meaning  of,  on  foreign  attachment,  343 

all,  may  be  joined  against  same  parties  in  same  rights,  except  replevin 

and  ejectment,  38 
none  need  be  named  in  writ  of  summons,  10 
separate  trials  may  be  ordered,  38 
several  counts  on  one,  38,  383 
in  action  by  husband  and  wife,  husband  may  add  claim  in  his  own 

right,  38 
several  in  one  count,  embarrassing,  43 

partaking  of  contract  and  tort,  may  be  pleaded  to  either  way,  55 
forms  of  (C.L.P.  Act,  Sch.  Ill),  172 
.  Certificate  for  Costs.    See  Costs. 
Certiorari— 

costs  in  Court  below,  413 
Cliallenges— 

to  array  and  polls.     See  Jury  Act 
Cliambers— 

jurisdiction  of  Judge  in,  at  Common  Law,  355 

under  Statutes,  355 
order  of  Judge,  costs  of  making  rule  of  Court,  418 
appeal  from  order  of  Judge,  356 
in  what  cases,  356,  357 
is  by  motion  on  notice,  357,  419 
order  must  be  on  affidavit,  357 

taking  out  and  serving  order  with  notice  of  intention  to  appeal, 
357 
summons  in,  377 

signature  of,  by  chief  clerk  for  next  convenient  Chamber  day,  416 
by  Judge,  returnable  at  any  time,  416 

by  Prothonotary,  or  second  clerk  in  absence  of  chief  clerk,  416 
numbering,  416 
grounds  to  be  stated  in  summons,  416 

particular  irregularity  to  be  specified,  416 
unless  grounds  necessarily  appear  on  face  of  summons,  416 
or  appear  in  served  affidavits,  416 
service  of — 

time  for,  417 

on  application  for  commission  de  bene  esse,  418 
papers  in  cause  may  be  used  on,  419 
carriage  of  order,  418 

documents  may  be  ordered  to  be  produced  on  hearing  of,  148 
witnesses,  may  be  ordered  to  be  examined  on  hearing  of.  148 
attendance  if  ordered,  for  examination  or  production,  149 
proceedings  on  examination,  149 
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Ohamben  {con,) — 

summons  in,  {con,) — 

witness  {con,) — 

examination  may  be  ordered  when  witness  has  refused  to  make 
affidavit,  149 

in  vacation,  377 

clerk  to  attend  and  indorse  papers,  420 

book  of  matters  to  be  kept,  420 

chamber  list  to  be  exhibited,  420 

cases  to  be  called  on  in  order  of,  421 

no  business  after  one  o'clock,  except  in  emergency,  421 

reference  to  Court  entered  in  Term  book,  421 

indorsement  of  papers,  425 
Change— 

of  office  or  agent  of  solicitor  to  be  registered,  378 
of  attorney,  order  for,  379 
of  venue,  74.    See  Venue. 
Character  of  parties— 

in  writ  of  summons  need  not  be  stated,  9 
in  declaration,  corresponds  with  writ,  47 
not  in  issue  unless  denied  specially,  386 
Charging  order- 
on  stock  or  shares,  or  deposit  in  bank,  or  equity  of  redemption  of  judg- 
ment debtor,  289 
Judge  may  order  stock,  etc.,  to  stand  charged,  289 

order  ex  parte  in  first  instance,  290 

is  to  show  cause,  290 

restrains  company  or  bank,  290 

person  restrained  liable  for  disobedience,  290 

subsequent  disposition  by  debtor  invalid,  290 

order  absolute  unless  cause  shown,  290 

may  be  varied  or  discharged  by  Judge,  290 
proceedings  on  order,  none  for  three  months,  289 

are  in  Equity,  290 
ca.  sa.  discharges  property,  290 
in  Equity,  on  money  in  Court,  283 
Charter  of  Justice,  503 

Supreme  Court  established,  504 

to  be  held  before  one  Judge  called  Chief  Justice,  504 

rank  and  precedence  of,  504 
seal  of  Court,  504 

appointment  of  first  Chief  Justice,  504 
officers  of  Court,  504 

barristers  and  attorneys  to  be  admitted,  505 
sheriff  to  be  appointed,  506 

where  sherifE  interested,  other  person  to  be  appointed  to  act,  507 
sheriff  not  compelled  to  act  beyond  certain  limits,  507 
special  bailiff  may  be  appointed,  507 
Ecclesiastical  jurisdiction  conferred,  507 
bond  on  letters  of  administration,  508 

suit  on,  509 
accounts  to  be  passed,  509 
guardians  of  infants  and  insane  persons,  510 
civil  power  to  assist,  510 

saving  right  to  make  other  provision  for  administration  of  justice,  511 

Chattel—  f     r\r\n\i> 

included  in  "Property,"  in  C.L.P.  Act,  Part  xX^P^^^^^^^^d^^ 


Index.  OOBfMISSION 

Obeques— 

plea  in  action  on,  to  be  verified,  307  • 

pleas  of  non  assumpsit  and  never  indebted  inadmissible,  387 
action  on  lost,  308 

See  Negotiable  Instruments  Proeedure  Act 
Chief  Clerk  may  act  for  Prothonotary,  476 
Christmas  Day  and  following  days  when  counted,  432 
Circuit  Court    See  Supreme  Court  and  Cireuit  Courts  Act. 

setting  down  causes  at,  392 
Claims  Against  the  Government  and  Crown  Suits  Act,  197 

claimant  may  petition  for  appointment  of  nominal  defendant,  197 
petition,  form  of,  197 
in  what  cases,  197,  198 
action  how  proceeded  with,  197 
costs  on,   197 

limitations,  statute  of,  applicable,  198 
discovery  in,  198 
venue,  198 
nominal  defendant  not  personally  liable,  198 
relief  given,  198 
injunction,  198 

payment  of  costs  and  damages,  198 
execution,   198,   199 
proceedings  by  Crown,  199 
costs  in,  198 

paid  into  Treasury,  199 
''  Clear  days,"  431 

Clerk  of  Petty  Sessions,  issue  of  writ  by,  380 
of  subpoena  by,  395 
service  on,  for  magistrates,  420 
Cognizance,  commencement  of,  49 

conclusion  of,  50 
Cognovit— 

to  be  recorded,  402 
judgment  on,  402 

declaration  to  ground  judgment  on,  no  costs  of,  434 
Collusion  in  interpleader.    See  Interpleader. 
Colour,  express,  unnecessary,  49 
Commencement  of  declaration,  46,  168 
after  plea  of  nou-joinder,  47,  168 
of  plea,  avowry,  or  cognizance,  49,  168 
of  second  plea,  50,  169 
of  plea  in  abatement,  49 
of  equitable  plea,  61 
of  equitable  replication,  62 
Commission,  Evidence  on — 

party  may  apply  to  examine  witness  on  commission,  370 

within  or  without  jurisdiction,  370 
application  usually  on  summons,  371 
summons,  service  of,  418 

no  grounds  need  be  stated,  except  by  reference  to  affidavits,  418 
affidavit  in  support  of  application,  371 
to  show  how  evidence  material,  371 
need  not  be  served,  418 
party  to  the  action,  order  to  examine,  371  r^  i 
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Commission,  Evidence  on  (con.) — 

partf  joining  in  commission  may  transmit  and  execute  copy,  when,  396 

the  order  for  the  commission  to  issue  discretionary  with  Judge,  371 
terms,  371 

examination  within  jurisdiction,  Court  or  Judge  may  order  attendance 
of  witnesses  and  production  of  documents,  372 
penalty  for  disobedience,  372 
witnesses'  expenses,  373 
documents  to  be  produced  as  at  trial,  373 
certified  copy  may  be  transmitted  and  executed  by  party  joining, 396 

oath,  examination  to  be  on,  373 

examiner  may  report  specially,  373 

compliance  with  order,  sealing,  &c.,  374 

depositions  to  be  filed,  396 

putting  examination  in  evidence — 
may  be  put  in  at  hearing,  373 

unless  witness  able  to  attend,  373 
objections  to  evidence,  when  taken,  373 

adjourning  matter  to  Court  to  compel  witness  to  answer,  374 

witness  refusing  to  answer,  result  of,  374 

prisoner,  examination  of,  373 

costs,  374,  396 
Commissioner  for  Affidavits,  318.    See  Oaths  Act. 

issue  of  writ  by,  in  country  towns,  230,  380 
of  subpoena  by,  in  country  towns,  395 

fees  of,  432,  466 
Common  Counts  used  in  addition  to  special,  384 

Common  Law  presumption  as  to,  in  British  possessions.    See  Evidenoe  Act. 
Common  Law  Procedure  Act,  1899  (No.  21),  1 

date  of  commencement,  7 

short  title,   7 

divisions,   7 
Company- 
proof  of  incorporation,  215,  482 

proof  of  registered  documents,  207,  215,  482 
Compellability  of  witness.    See  Evidence  Act. 
Compelling  plaintiff  to  proceed  to  trial,  77,  79,  394 
Competency  of  witness.    See  Evidence  Act. 
Computation  of  distance,  377 

of  time,   431 
Conclusion  of  declaration,  46,  168 
in  detinue,  168 

of  plea  and  other  pleadings,  50 
Concurrent  writs  of  summons,  13 

within  and  without  jurisdiction,  23,  486 
Condition  Precedent- 
performance  may  be  averred  generally,  44 

denial  must  be  specific,  44 

form  of,  45 
Confession  and  avoidance — 

matters  in,  to  be  specially  pleaded,  387,  388,  389 
Confirmation  of  orders.     See  Judge. 

notice  of,  to  prothonotary,  418 
Consent  of  plaintiff  added,  32,  33,  380 

to  trial  without  jury,  392 
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Consolidated  AettonSy  effect  of  payment  into  Court,  390 

Consul,  affidavits  for  leave  to  proceed  on  writ  for  service  out  of  jurisdiction 

may  be  sworn  before,  24 
Continuanee  of  notice  of  trial,  in  town  or  country,  394 
Conveyancer.    See  Le^  Practitioners  Act. 
Convict,  not  to  be  employed  by  solicitor,  379 
Co-partners.     And  see  Absent  defendants. 

defendant  co-partner  out  of  jurisdiction,  proceedings  against,  30 
in  actions  <^f  contract,  trover  and  detinue  only,  31 
indorsement  of  non  est  inventus  on  writ,  30 
affidavit,  30 
advertisement  requiring  appearance,  30 

form  of,  30,  451 
appearance  and  subsequent  proceedings,  30 
action  against,  where  names  of  members  or  some  unknown,  in  name 
of  some  known,  37 
in  name  of  agent,  37 

not  personally  liable,  38 
names  must  be  unknown,  37 
in  contract,  trover  or  detinue  only,  37 
what  writ  and  pleadings  must  show,  38 
those  sued  not  sued  as  joint  contractors,  34 
members  of  a  club  are  not,  37 
Coroner's  Jury,  264.    See  Jury  Act. 

precept  for  jury  to,  when  sheriff  interested,  266 
Corporation- 
sues  by  attorney,  9,  11 
is  sued  by  corporate  name,  9 
retainer  of  attorney  by,  12 

need  not  be  shown  at  trial,  12 
service  of  writ  of  summons  on,  15 
head  officer,  secretary,  or  clerk  of,  who  are,  16 
no  service  of  writ  out  of  jurbdiction  on,  19,  22 

service  on,  under  Commonwealth  Service  and  Execution  of  Process 
Act,  19 
Costs,  Attorney  and  client.    See  Attorney's  Bill  of  Costs. 
Costs— 

on  verdict  for  plaintiff — 

plaintiff  succeeding  generally  entitled  to,  151 
exceptions — 

Defamation  Act,  s.  9,  151 
libel  verdict  under  40/-,  151,  152 
slander  verdict  under  40/-,  151,  152 
trespass  to  land  where  title  not  disputed,  151,  152 
verdict  less  than  £200,  151,  152 
action  recommenced  in  District  Court,  151,  391 

taxation  of  costs,  151 
injury  to  reversion,  151 
injunction  claimed,  151 
title  in  question,  152 
assault  and  battery,  verdict  under  40/- 152 
certificate  under  22  &  23  Car.  II.,  152 
justification  pleaded,  152 
judgment,  action  on,  152 

order  required,  for  costs,  152  ^  j 
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Costs  {con,}- 

on  verdict  for  plaintiff  (con,) — 
exceptions  (con,) — 

judgment,  action  on  (con.) — 

only  in  actions  on  plaintiff's  judgment,  152 
where  another  cause  of  action  also,  general  verdict,  153 
judgment  for  a  sum  not  exceeding  £30,  160-162 
certificate  required,  160 

(1)  that  plaint  could  not  have  been  tried  in  the  District 

Court,    160,   161 
claim  of  injunction,  161 

(2)  that  officer  of  District  Court  was  a  party,  160 

v3)  sufficient  reason  for  bringing  action  in  Supreme  Court,  160 
cases,  160-162 

Minehan  v.  Clarke,  161 

reasonable  expectation  of  larger  damages,  162 
important  questions  of  law  and  fact,  161,  162 
difficult  questions  of  law,  162 
libel  action,  public  position  of  plaintiff,  162 
trespass,  threat  to  set  up  right-of-way,  162 
repeated  and  wilful,  162 

greater  expense  in  suing  in  District  Court,  162 
action  on  bills,  notes  and  cheques,  162 
specially  indorsed  writ,  162 
application  for  certificate — 

after  verdict  to  Judge  at  trial,  161 

or  upon  summons,  161 
on  judgment  by  default,  or  money  paid  in  and  accepted 

may  be  ex  parte,  161 
thirty  pounds  includes  money  paid  in,  161 
in  detinue,   161 

recovery  must  appear  on  the  record,  161 
against  several  defendants,  155 
on  sci.  fa.,  155 
on  verdict  for  defendant — 
defendant  entitled  to,  153 
one  of  several  defendants  entitled  to,  154 
what  costs,  155 
defending  separately,  155 
several  defendants,  plaintiff  pays  either,  155 
in  action  by  executors  or  administrators,  153,  231 
nolle  prosequi,  154,  155 
of  judgment  signed  on  cognovit  or  Judge's  order,  434 
of  undefended  actions,  473 
of  demurrer,  155 
of  first  action,  where  second  action  for  same  cause,  139 

See  Stay  of  Proceedings. 
SECURITY  for  costs,  153,  154 
grounds  of  application,  153 

plaintiff  residing  abroad,  153 

plaintiff  residing  in  another  State,  no  security  ordered,  153 

plaintiff  temporarily  residing  here,  no  security,  153 

plaintiff  temporarily  abroad,  no  security,  153 

foreigner  intending  to  return,  must  give,  153 

married  woman  plaintiff  residing  abroad,  153  ^  j 
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Costs  (con.y- 

security  for  (con,) — 

grounds  of  application  (con.)— 

assets  here,  mere  personalty  not  enough,  153 
nor  life  estate,  153 
realty  or  chattels  real  enough,  153 
plaintiff  going  abroad  permanently  after  instituting  suit,  154 
foreign  company  suing,  154 
insolvency,  bankruptcy,  or  pauperism  no  ground,  154 

but  if   such  a  person  suing  for  the  benefit  of  another, 
security  ordered,  154 
limited  or  no  liability  company,  154 

in  liquidation,  154 
defendant  cannot  be  made  to  give,  154 

even  if  moving  party,  when  forced  into  Court  to  defend 
himself,  154 
plaintiff  suing  under  Commonwealth  Service  and  Execution 
of  Process  Act,  486 
application  for — 

after  appearance,  154 
promptly,  154 
before  issue  joined,  391 
by  summons,  154 
by  rule  nisi  to  Court,  154 
no  affidavit  of  merits  required,  154 
order  stays  proceedings  till  security  given,  154 
costs  of  motion  cannot  be  ordered  against  real  plaintiff  not  party  to 
action,   154 
bond  of  banking  company,  154 
second  application,  154 
nominal  plaintiff  whose  name  is  used  may  get,  154 

ON  SEVERAL  ISSUES — 

follow  finding  on  issues  in  fact  or  law,  155,  156,  434 
of  cause  follow  substantial  finding  for  either  party,  155 
on  special  issues  for  unsuccessful  party  deducted,  156 
of  witnesses  on  issues  on  which  party  succeeds,  156 
findings  must  appear  distinctly  on  record,  156 

or  on  postea,  156 
divisible  issues,  156 
plaintiff  onlv  partly  successful  but  no  distinct  or  divisible  issues, 

156,  157 
of  pleadings,  briefs,  counsels'  fees,  how  divided,  157 
on  cross  action,  157 

judgment  for  excess  of  costs  by  unsuccessful  party,  157 
costs  in  the  cause  may  be  distributive,  157 
of  interlocutory  proceedings,  435 

SET  OFF  of  costs,   157 

interlocutory  costs  set  off,  157,  434 

of  abortive  issues,  106 

not  of  Privy  Council  costs,  157 

not  of  separate  actions  to  prejudice  of  solicitor's  lien,  157,  158,  434 
lien,  435 

against  verdict,   158 
double  and  treble  costs,  153 
PARTY  AND  PARTY  COSTS,  what  allowed — 

general  principle,  158 
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Costs  (con.) — 

party  and  party,  what  allowed  (con) — 

discontinuance,  informal  notice  of  trial,  158 
arrest  of  defendant,  158 
injunction,   158 

brief  and  preparation  for  trial,  159 
witnesses,   159 
documents,  production,  159 
plans  and  surveys,  159 
copies  of  documents,  159,  434 
admissions,   159 

separate  actions  of  same  character,  159 
by  same  plaintiff,  160 
by  different  plaintiffs,  160 
counsel,  number,  fees,  &c.,  160 
drawing  pleadings,  etc.,  and  advising,  434 
attorney's  attendance,  160 
shorthand  notes,  160 
"  aU  costs,"  160 
TAXATION  and  review  of  taxation — 
scales  of  costs,  158,  432,  433 

three  scales,  schedule  of,  467 
amount  sued  for  or  value  of  matter,  158 
Judge  has  no  discretion  as  to,  in  certifying,  158 
Rules  establishing,  retrospective,  158 
where  they  do  not  apply,  434 
copy  of  bill  may  be  had  hy  party  liable  to  pay  from  other  party^ 

433 
times  of  hearing  of  matter  to  be  noted  by  officer,  434 
taxed  on  incipitur,  301 
in  vacation,  377 
notice  of,  433 

copy  of  bill  and  affidavit  of  increase,  to  be  served,  433 
where  defendant  has  not  appeared,  no  notice,  433 
evidence  may  be  taken  on,  433 
special  report  as  to,  433 
review  of  taxation — 

order  on  summons,  433 
grounds  for  review,  433 
costs  of  application,  434 
service  on  taxing  officer  of  Rule,  &c.,  434 
time  for,  434 

further  time  may  be  allowed,  434 
Cotmsel— 

on  appeal  from  inferior  Court  one  heard  on  either  side,  420 

on  motion  nisi  for  new  trial,  one  heard,  420 

on  motion  absolute  for  new  trial,  two  heard  on  either  side,  420 

Rules  as  to  number  of  counsel  heard  not  to  affect  allowance  on 
taxation,  420 
senior  cannot  follow  junior,  420 
comment  on  cases  cited  in  reply,  420 
in  prohibition,  under  Justices  Act,  and  motions  to  make  rules  absolute, 

how  heard,  420 
on  demurrer,  one  heard,  65 
addresses,  at  trial,  80 
signature  of,  to  pleadings,  45,  381  Digitized  by  GoOglc 
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Countermand  of  notice  of  trial —  ^ 

costs  where  too  late,  76.    See  Trial. 
Counts,  several  on  same  cause  of  action,  38,  383,  384 

common  in  addition  to  special,  384 

by  plaintiff  as  individual  cannot  be  joined  with  counts  by  him  as  execu- 
tor, 38 

plea  to  several,  distributive,  56 

even  though  not  pleaded  "  severally,"  56 
Court- 
in  C.L.P.  Act,  means  Supreme  Court,  8 
Criminal  Information— 

in  name  of  Attorney-General,  endorsed  by  leave  of  Court,  421 

signed  by  counsel  or  solicitor  and  endorsed  with  prosecutor's  name, 
421 

process  on,  421 

return  of  summons  and  trial,  421 

pleading  or  demurring,  421 

day  of  trial,  421 

costs  in  default  of  prosecution,  421 

date  of  information,  421 

practice,   421 
Criminal  Records,  prothonotary  to  have  charge  of,  378 
Cross-action,  plea  of— 

pleadable  by  way  of  set  off,  51 

on  summons  or  by  consent  order,  52,  386 

copy  plea  must  be  served  with  summons,  52 

when  allowed  to  be  pleaded  and  what  it  must  show,  52 

by  one  defendant,  52,  34 

when  another  action  has  been  commenced  by  defendant  for  same  cause 
of  action,  52 

excess,  judgment  for,  on  plea  of,  343 
Cross-examination  as  to  previous  statements,  221,  222.    See  Evidenoe  Aet. 
Crown  matters,  practice  where  no  rule,  422 
Crown  case  reserved — 

appellant  to  begin  and  reply,  422 

Date— 

of  writ  of  summons,  10 
of  pleadings,  44 
of  added  plea,  44 

wrong  or  wanting,  an  irregularity  amendable,  44 
"Days/'  431 

De  bene  esse.    See  Commission,  Evidence  on. 
Death- 
effect  of,  in  action  by  husband  and  wife,  39,  95 

in  ejectment,  233.    See  Ejectment. 
action  not  to  abate  by  death  of  parties,  95 
of  one  or  more  of  several  plaintiffs  or  defendants,  95 
action  not  abated  if  cause  of  action  survives,  95 
death  to  be  suggested  on  record,  95 
before  issue  joined,  on  issue,  95 
after  issue,  in  record,  95 
trial  a  nullity  if  suggestion  not  made,  95 
suggestion  entered  nunc  pro  tunc,  96 
judgment  entered  nunc  pro  tunc* after,  95,  97 
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Death  (con.)— 

of  sole  plaintiff,  96 

suggestion  of  death  where  action  survives,  96 
of  sole  defendant,  96 

suggestion  of  death  where  action  survives,  96 
proceedings  after,  96,  97 
between  verdict  and  judgment  not  to  affect  the  judgment,  97 
of  plaintiff  or  defendant  after  interlocutory  judgment,  98 
proceedings  after,  98 
writ  of  revivor  may  be  sued  out,  98 
in  any  case  of,  plaintiff  or  person  entitled  to  proceed  may  be  compelled 
to  proceed  or  abandon,  99 
application  by  summons,  99 

suggestion  of  default  in  proceeding  and  judgment  thereon,  99 
Debty  indorsement  of,  on  writ  of  summons,  12 
Declaration- 
time  to  declare,  45,  382 

within  a  year  after  writ  returnable,  45,  46 
proceeding  after  the  year,  irregularity,  46 

if  not  filed  within  fourteen  days  after  last  day  for  appearance,  non 
pros,  may  be  signed,  45,  46,  382 
unless  a  Judge  allow  further  time,  382 
effect  of  filing  after  the  fourteen  days,  45,  382 
title,  date,  and  entry,  44 
form  of — 

commencement  and  conclusion,  46,  168 
in  detinue,  conclusion,  168 
departure  from,  irregular,  46 

after  plea  in  abatement  of  non- joinder  of  defendant,  47 
form  of,  168 
corresponds  with  writ,  in  what  respects,  46 
names  of  parties,  46 
amendment  of,  46,  47 
number  of  parties,  47 
character  of  parties,  47 
not  in  amount  claimed,  47 
forms  of  causes  of  action  (C.L.P.  Act,  8ch.  Ill),  172 
venue,  46,  393 
several  counts  on  same  cause  of  action,  38,  383,  384 

costs  in  respect  of,  384 
common  counts  in  addition  to  special  counts,  384 

costs  of  several,  384 
several  causes  of  action  in  one  count,  43 
in  libel  or  slander  prefatory  averments  unnecessary,  47,  48 
misnomer,  amendment  of,  49 
striking  out  as  embarrassing,  43 
amendment  of  embarrassing,  42,  43 
where  only  some  defendants  appear,  29 
service  of,  382.    And  see  Service. 

lodging  with  sheriff  if  defendant  in  custody,  408 
particulars  with,  382.    See  Particulars. 
in  trespass  to  land,  name  or  abuttals,  383 
on  policies  of  insurance,  averment  of  interest,  383 
Declaratioiiy  statutory,  316.    See  Oaths  Act 
Rules  as  to  affidavits,  apply  to,  430 
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Deeree  for  payment  of  money  to  have  effect  of  judgment,  282 

execution  thereon,  282 
Defendant's  name,  &c.    See  Summons,  writ  of. 
Defamation.    See  Libel ;  Slander. 

Defamation  Act,  plea  of  apology  and  payment  in,  under,  53 
execution  against  presses,  &c.,  284,  288 

And  see  Capias  ad  Satisfaciendum. 
D^aoit,  judgment  by.    See  Judgment  by  default. 

,   in  proceeding  to  trial,  76.    See  Trial. 
Delivery  of  bill  of  costs.    See  Attorney's  Bill  of  Costs. 

up  of  documents  by  attorney,  order  for,  302 
Demand,  particulars  of.    See  Particulars. 
Demurrer-  - 

general  provision  for,  42 
form  of,  63,  169,  400 
grounds  to  be  stated  in  margin,  400 
party  joining  in,  to  state  objections  to  adversary's  pleadings,  64,  400 
special,  abolished,  42 
embarrassing,  struck  out,  43 
is  a  pleading  under  s.  62,  and  must  be  entitled,  dated,  and  delivered,  64 

time  for,  384,  385 
joinder  in,  63,  64 
form  of,  64,  169 
time  for,  385 
cross  demurrers,  64,  65.  400 

plaintiff  begins  on,  65 
demurrer  book,  64,  400 

filing  and  delivery  of,  64,  400 
by  defendant  in  default  of  plaintiff,  400 
setting  down,  400 
carriage  of,  plaintiff  has,  65 

leave  to  defendant  to  file  book,  400 
argument,  only  one  counsel  heard  on,  65 
judgment  to  be  given  according  to  right  without  regard  to  formal  defects, 

41 
costs,  155 
amendment  on,  41,  64,  150 

time  for  pleading  after,  64 
and  pleading  together,  57,  386 

direction  as  to  which  issue  heard  first,  57 
Deposit  in  lieu  of  bail.    See  Arrest  on  Mesne  Process. 
Detinue- 
conclusion  of  declaration  in,  168 

application  to  stay  proceedings  in,  on  delivering  up  goods,  52 
execution  for  specific  goods,   88 
Disagreement  of  jury,  271 

Discharge  of  debtor  for  less  than  £20,  after  a  year,  405 
Discontinuance— 

notice  of,  at  any  time,  391 
costs  on,  391 
Discovery  and  Inspection,  65-71 
1.  Discovery — 

application  for  order  for,  by  summons,  66 
by  either  party  to  an  action,  65,  66 
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Discovery  and  Inspection  (con.)— 

1.  Discovery  (con,) — 

application  for  (con.) — 

in  interpeader,  66 

in  ejectment,  66 

in  insurance  actions,  66 
against  other  party,  66 

Crown,  66 

corporation,  67 

infant,  67 

one  defendant  against  another,  67 

defendant  in  action  for  penalty,  66 
affidavit  to  ground  applcation,  66 

by  party  or  his  attorney,  66 

what  it  must  show,  66 

possession  by  other  party,  of  documents,  66 
time  for — 

after  plea  usually,  67 

plaintifE  may    have  before  declaration,  67 

defendant  may  have  before  plea,  67 
order  for,  67 
costs  of  application,  67 
affidavit  of,  67 

conclusiveness  of,  69 

all  relevant  documents  to  be  disclosed,  67 

in  possession  or  power  of  party,  67 

of  agent,  68 
description  of  scheduled  documents,  production  of  which   is 

not  objected  to,  68 
parts  of  documents,  sealing  up,  68 
objection  to  produce,  68 

documents  in  joint  possession  of  partyand  someone  else,  68 

irrelevancy,  68 

incriminating  documents,  68 

privileged  communications,  68 

information  obtained  in  anticipation  of  litigation,  69 

disclosing  party's  evidence,  69 

what  must  be  shown,  69 

public  official  documents,  69 
description  of  scheduled  documents,  production  of  which  ia 

objected  to,  68 
conclusiveness  of  claim  to  protection,  71 
parts  of  documents,  protection  claimed  for,  68 
further  affidavit  may  be  ordered,  69 
conclusiveness  of  affidavit,  69 

contentious  affidavits  not  allowed,  69 
costs  of  discovery,  67 

2.  Inspection  of  documents — 69 

after  discovery  affidavit,  71 

application  should  be  a  separate  one,  71 
claim  to  protection  from  inspection  generally  conclusive,  71 

how  disputed,  71 
place  and  time  of  inspection,  71 
copies  may  be  ordered,  71 
costs  of  inspection,  71 
at  Common  Law,  70  Digitized  by  GoOgk 
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Discovery  and  Inspection  (con,)— 

2.  Inspection  of  documents  (con.) — 
At  Common  I-aw  (con,)-— 

party   asking    must   be  a    party  or  claim  under  a  party  to 

instrument,   70 
party  from  whom  it  is  asked  a  trustee  for  both,  70 
cases  on,  70 
may  be  refused,  70 

when  sought  to  found  plea  in  abatement,  70 
other  cases,  70 
of  property.    See  Inspection. 
Distance,  computation  of,  377 
Distributive  pleas,  55,  56 

issues,  55,  56 
District  Court- 
remitting  issues  to,  81 

Judge  may  order  trial  in,  after  issue  joined  or  interlocutory  judg- 
ment, 81 
application  may  be  by  either  party,  81 
in  any  action,  whether  in  contract  or  tort,  81 
claim  not  exceeding  £200,  81 

or  reduced  to  £200  or  less  by  set  off,  81 
Judge  must  be  satisfied  action  is  proper  to  be  tried  in  District  Court,  81 
application  must  not  be  made  for  delay,  81 
issue  may  be  sent  to  any  District  Court,  81,  82 
trial  without  a  jury  cannot  be  ordered,  82 

may  be  imposed  as  a  term  on  applicant  (semble),  82 
order  cannot  be  appealed  from  unless  Judge  exceeds  his  powers,  82 
plaintiff  to  lodge  order  and  issue  with  Registrar,  82 
notice  of  trial  to  be  sent  by  Registrar,  82 
within  reasonable  time,  82 
under  seal ;    query,  82 
trial  of  issue,  82 

powers  of  District  Court  Judge,  82 
Registrar  to  certify  result  to  Prothonotary,  82 

judgment  thereon,  82 
costs,  83 

Prothonotary  may  increase  counsel's  fee,  not  Judge,  83 
trespass   action — 

recommenced  in  District  Court,  where  title  not  in  dispute,  83 
costs  of  such  action,  83,  151,  391 
costs  of,  not  so  recommenced,  83,  151,  152 
and  Supreme  Court,  priority  of  writs  of  execution,  286 
enforcing  judgments  of,  out  of  the  jurisdiction  ;    see  Interstate  Debts 
Recovery  Act. 
Documents  may  be  set  out  in  plea,  44 
Double  costs,  153 
Dower  and  right  of  dower,  8 

Easter,  where  reckoned  in  time,  432 

Ejectment  not  to  be  joined  with  other  causes  of  action,  38 
venue  is  not  local,  76 
writ,  action  commenced  by,  124 

defendants  to  be  persons  in  possession  or  entitled  to  defend,  124 

names  of,  125 
vacant  possession,  124  r^  i 

service  in  case  of,  126  Digitized  by  CjOOQIc 

description  of  property  in,  124  ^ 
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EJeotment  (con.y- 
writ  (con.) — 

particulars,  130 

injunction  claimed  on,  125 

form  and  duration  of,  125,  170 

indorsement  of  name  and  abode  of  attorney,  125 

or  of  plaintiff,  125 
service — 

mode  of,   126 

on  the  premises  or  elsewhere,  126 
within  or  without  jurisdiction,  126 
copies  of  writ  to  be  left,  126 
on  lunatic,   127 
on  joint  tenants,  127 
in  case  of  vacant  possession,  126 
appearance — 

persons  not  named  appear  by  leave,  127,  413 

time  for,  125,  127,  381 

notice  of,  127,  381 
persons  named  in  writ  may  appear,  127 

if  in  possession  by  themselves  or  tenants,  127,  128 

who  are  such  persons,  127 

person  claiming  adversely  to  tenant  not  admitted,  128 

notice  of  appearance,  413 

order  may  be  ex  parte,  128 
application  for,  128 

Landlord  and  Tenant  Act,  1899,  s.  7,  128,  140 

tenant  to  give  notice  of  writ  to  landlord,  128,  140 

landlord  may  defend  in  tenant's  name,  128 
costs  in  such  cases,  128 

appearance  by  landlord  appearing  to  defend  as  such,  129 
part  only,  party  may  limit  his  defence  to,  129 

judgment  and  issue  in  such  case,  form  of,  170 

notice  as  to,  to  be  served,  129 

if  no  notice,  defence  deemed  to  be  for  the  whole,  129 
by  persons  not  in  possession  may  be  struck  out  or  confined,  130 
particulars — 

of  property,  may  be  obtained  if  description  uncertain,  130 

to  be  annexed  to  record,  131 
judgment  in  default  of  appearance,  }30 
form  of,  130 

afl&davit  of  service,  413 
as  to  part,  130 

form  of,  130,  170 
costs  not  given,  130 
setting  aside,  128,  129,  130 

irregularly  signed,  129 

costs,  129 

restitution  ordered,  129 
issue  is  made  up  without  pleadings,  130 
form  of,  170 

where  defence  as  to  part  only,  170 
equitable  defence  cannot  be  pleaded  or  set  up,  131 
trial,  notice  of,  131 
setting  down,   131 
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EJeotment  (cow.)-- 

trial  notice  of  {con.)— 

as  in  other  actions,  131 
questions  to  be  decided  at,  131 
evidence — 

defendant  taken  to  defend  for  land  in  writ,  131 

description  in  Crown  grant,  coinciding  with  that  in  writ,  prima 

facie  evidence,  131 
prior  possession  prima  facie  evidence,  132 
right  to  begin  at,  132 
verdict,  form  of,  132,  171 

where  title  expired  before  trial,  132 
special,  132 
non-appearance  at  trial  of  claimant,  132 

of  defendant,  132 
non-suit,  judgment  as  of,  may  be  given,  132 

costs  on,  413 
judgment  and  execution — 

on  finding  for  claimant,  time  for  signing  and  issuing,  133 

order  fixing  time  should  be  made,  133 
on  finding  for  defendant,  time  for  signing  and  issuing,  133 

order  fixing  time  should  be  made,  133 
writ  of  ha.  fa.  and  fi.  fa.  for  costs  may  be  sued  out  together  or  separ- 
ately,   133 
costs,  fi.  fa.  for,  133 

against  real  plaintiff,  133 

may  be  stayed  on  application  of  third  party,  133 
forms  of  writs,  457,  458 
effect  o^ judgment,  138 
special  case  may  be  stated,  131 

joint  tenants,  tenants  in  common,  co-parceners,  action  by  some  against 
others,   133 
appearance  and  notice  of  limited  defence,  133 
affidavit  denying  ouster,  134 
notice  entered  in  issue,  134 
evidence  of  ouster,  134 
issues  on  trial  joint  tenancy  and  ouster,  134 
judgment  and  costs  on,  134 
death  of  parties — 

action  not  to  abate  by  death,  134 
of  one  claimant  where  right  survives  to  others,  134 
suggestion  of  death  to  be  made,  134 
where  right  does  not  survive  to  others,  135 
suggestion  of  death,  135 

legal    representative    may    suggest    representation     and 
become  party,  135 
after  verdict  survivor  to  have  execution,  rights  of  deceased 
preserved,  131,  135 
of  sole  claimant,  legal  representative  may  make  suggestion,  135 
trial  after,  135 
after  verdict,  suggestion,  135 

truth  of  suggestion  may  be  tried,  135 
verdict  and  judgment,  135 
of  one  of  joint  defendants,  135 

suggestion  made  and  action  to  proceed,  135  ^  j 
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EJeotment  (con.y-- 

death  of  parties  (con.) — 

of  sole  or  all  defendants,  suggestion  to  be  made,  136 

time  to  be  fixed  by  order,  person  in  possession  for  claimant  to 
defend,  136 
otherwise  claimant  to  have  judgment,  136 
service  of  order,  136 
of  sole  or  all  defendants,  after  verdict,  136 

claimant  to  have  judgment  and  execution,  136 
of  one  defendant  defending  separately,  136 

where  other  defendants  defend  for  same  property,  136 
discontinuance — 

notice  of,  may  be  given  at  any  time,  137 

defendant  to  have  judgment  for  costs,  137 

form  of,  137,  171 
by  one  of  several  claimants,  137 
default  in  proceeding  to  trial,  137 

notice  to  proceed  by  defendant,  137 
judgment  on  default,  137 
form  of,  137    171 
confession,  judgment  by,  137 
form  of,  137,  171 
collusive,  set  aside,  138 
by  one  of  several  defendants,  138 
judgment,  effect  of,  138 
general  powers  of  court,  138 

real  claimant  or  defendant  not  parties  to  record  may  be  ordered  to  pay- 
costs,  138,  128 
security  for  costs — 

order  for,  where  second  action  brought  by  same  person,  139 
stay  of  proceedings  till  given,  139 
Landlord  and  Tenant  Act,  1899— 

tenant  knowing  of  writ  to  give  notice  to  landlord,  140 
if  no  notice  given  judgment  set  aside  at  instance  of  landlord,  140, 128 
by  landlord  against  tenant  for  non-payment  of  rent,  140 
without  formal  demand  or  re-entry,  140 
service  of  writ,  140 

on  judgment  by  default  execution  allowed  on  affidavit,  140 
six  months'  rent  in  arrears,  140 
no  sufficient  distress,  140 
power  to  re-enter,  141 
defendant  succeeding  to  have  costs,  141 
defendant  may  have  relief  in  Equity,  141,  143 
only  on  paying  rent  and  costs,  142 
may  stay  action  paying  rent  and  costs,  143 
even  where  less  than  six  months  due,  143 
or  where  re-entry  has  been  made  without  action,  143 
by  landlord  against  tenant  holding  over,  143 
tenant  may  be  ordered  to  give  bail,  143 
amount  of  bail,   145 
otherwise  judgment,   143 
after  bail  given,  no  stay   after  judgment  except  on  security 

given,  145 
unless  Judge  holds  verdict  against  evidence,  145 
action  on  recognizance,  145 
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Ejectment  {con,y- 

Landlord  and  Tenant  Act,  1899  {con.) — 

by  landlord  against  tenant  holding  over  {eon.)— 
form  of  judgment,  144 

does  not  apply  where  landlord  assignee  of  reversion,  144 
lease  must  be  proved,  144 

lease  must  have  expired  or  been  determined  by  notice  to  quit,  144 
demand  of  possession  in  writing,  143,  144 
amount  of  bail,  145 
mesne  profits  may  be  recovered,  145 

verdict  both  as  to  possession  and  profits,  145 
judgment  thereon,  145 
power  of  Judges  to  make  Rules,  145 
relief  in  Equity  against  forfeiture  for  other  breaches  than  non-payment 

of  rent,  226.    See  Forfeiture  of  Leases  Act. 
mortgagee  and  mortgagor — 

stay  of  ejectment  action  and  re -conveyance  on  payment  of  prin- 
cipal, interest,  and  costs,  146 
none,  where  redemption  disputed  or  accounts  not  admitted,  147 

notice  to  that  effect,  147 
subsequent  mortgage  not  prejudiced,  147 
Embarrassing  pleadings,  42 

may  be  struck  out  or  amended,  42 
application  by  summons,  44 

grounds  should  be  stated,  44,  410 
instances  of,  42,  43 

applies  to  all  pleadings  and  to  demurrers,  42,  43 
declarations,  42,  43 
pleas,  42,  43 

false  pleas  not  struck  out  on  that  ground  alone,  43 
pleadings  clearly  demurrable,  43 
sham  pleas,  43 

where  leave  to  plead  several  matters  has  been  obtained,  59 
England,  laws  of,  to  be  applied  (9  Geo.  IV.,  c.  83,  s.  24),  512 
English  practice,  where  Rules  not  applicable,  377 
Entry  of  pleadings  on  record,  44 
Equitable  plea  may  be  pleaded,  61 
what  it  must  show,  61 
cases  on,  61 
commencement  of,  61 
defence  after  judgment,  62 
striking  out,  63 
replication,  62 

commencement  of,  62 
instances  of,  62,  63 
striking  out,  63 
proceedings  in  Equity,  saved  63 
Equity  of  redemption — 

seizure  under  fi.  fa.,  284.    See  Fieri  Facias. 
charging  order  on,  289.    See  Charging  Order. 
Evidence — 

papers  in  cause  read  in  evidence  without  proof,  396 
on  motion  or  application  in  Chambers  pleadings,  &c.,  read  without 
proof,  419 
Evidence  Act,  1898,  203 

competency  or  compellability  of  witnesses,  204  r-^  j 
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EYidenoe  Act,  1898  (con.)— 

oompetency  or  compellability  ot  witnesses  {con,) — 
no  incapacity  from  crime  or  interest,  204 
compellability,  204 

competent  witness  generally  compellable,  204 

accused  person  in  criminal  proceeding  or  husband  or  wife  not 

compellable,  205 
accused  person  in  criminal  proceeding  not  to  be  called  for 
prosecution,  205 
nor  cross-examined  as  to  character  without  leave,  205 
petitioner  in  matrimonial  proceedings,  205 
questions  as  to  adultery,  206 
incriminating  questions,  206 
communications  between  husband  and  wife,  206 
witness  may  be  examined  without  subpoena,  207 
attachment  or  bench  warrant  against  witness,  207 
means  of  proof  and  admissibility  of  evidence,  2071 

certificate,  official  document,  document  of  company,  copy  or  entry 
in  register  admissible  without  proof  of  seal,  signature,  &c. 
207,   208 
copies  of  public  books  or  documents,  208 
copy  of  proclamation  Act,  of  State,  &c.,  208 
private  Acts,  proclamation,  &c.,  proved  by  copy  purporting  to  be 

printed  by  authority,  209 
foreign  statute  or  written  law,  how  proved,  209 

unwritten  or  common  law,  how  proved,  209 
common  law,  presumption  as  to,  in  British  possession,  209 
judgment,  decree,  &c.,  of  Supreme  Court  or  Judge — 

proof  by  certified  copy  under  hand  of  proper  officer,  209 
who  is  proper  officer,  210 
judgment,  &c.,  of  foreign  Court — 

proof  by  examined,  sealed  or  signed  copy,  210 
petitions,  orders,  &c.,  in  bankruptcy — 

proof  by  sealed,  signed  or  certified  copy,  210 
convictions  and  acquittals  and  other  judicial  proceedings,  civil  or 
criminal — 
proof  by  certificate  of  Judge  or  officer  of  Court,  211 

associate  or  clerk  of  assize,  officer  of  Circuit  Court,  21 1 
what  certificate  must  show,  211 
certificate  to  be  proof  of  collateral  facts,  211,  212 
summary  conviction,  presumption  as  to  appeal,  212 
signatures  of  Judge  or  officers  of  Court — 

judicial  notice  of,  212 
"  J.P.  "  letters  after  signature,  evidence  of  fact,  212 
recorded  entry  or  copy  of  letters  patent  or  Crown  Grant,  evi- 
dence, 212 
certified  copy,  evidence,  213 

charge  for,  213 
by-laws  and  regulations  printed  by  Government  Printer,  evidence 

in  criminal  proceeding,  213 
registered  deeds,  certified  or  office  copies  of,  secondary  evidence,  213 
memorial  of  deed,  office  copy  of,  213 

not  evidence  of  contents  of  deed,  213 
will,  or  letters  of  administration,  c.t.a.  evidence  of  execution  of  will 
as  to  real  estate,  213 
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Evidenoe  Act,  1898  (con.}— 

means  of  proof  and  admissibility  of  evidence  (con.) — 

will  or  letters,  etc.,  copy  of  will  annexed  to  probate  evidence  of 
will,  214 

certified  copy  of  registered  will,  secondary  evidence  of  will,  214 

probate  evidence  of  death,  214 

"  probate,"  what  it  includes,  214 
births,  deaths  and  marriages — 

certified  copy  of  register,  or  certificate,  evidence,  214 

certificate  of,  in  other  British  dominions,  214 

certificate  that  register  lost  or  destroyed,  214 
marriage,  proof  of,  in  bigamy,  215 
company,  evidence  of  incorporation,  215 

certified  copies  of  registered  documents,  215 
ship's  articles  and  register,  proved  copy  evidence  where  ship  ar- 
rested,  215 
machine  copies,  215 

attesting  witnesses,  when  need  not  be  called,  215,  216 
handwriting,  proof  of  by  other  documents,  216 
Criminal  law — 

depositions  on  one  charge  evidence  on  another,  216 

confessions  induced  by  threat,  &c.,  216,  217 

statement  on  oath  admissible,  217 

dying  declarations,  217 

character,  evidence  as  to,  217 
breach  of  promise,  corroboration,  217 
documents  may  be  impounded,  217 
bankers'  books — 

copies  of  entries,  evidence,  218 

affidavit  of,  218 

what  must  be  proved,  218 
evidence  of  account  in  criminal  proceedings,  218 
need  not  be  produced,  when,  218 
inspection  of,  219 

costs  under  Act  relating  to  bankers'  books,  219 
District  Court  Judge  or  Chairman  of  Quarter  Sessions  may  make 
orders  as  to,  219 
Examination  and  cross-examination  of  witnesses — 
parties'  own  witness,  contradicting,  219 

proof  of  other  statements  by,  219 

hostility,  how  shown,  219,  221 
cross-examination  as  to  previous  inconsistent  statement,  221 

evidence  as  to  previous  statement,  221 

as  to  previous  statement  in  writing,  222 
evidence  of,  222 

Court  may  order  production  of  document,  222 
State  Laws  and  Records  Recognition  Act  (Commonwealth),  479 
judicial  notice  to  be  taken  of — 

State  Acts  of  Parliament,  479 

State  seal,  479 

signatures  of  Governors,  Judges,  &c.,  480 

seals  of  Courts,  480 
proof  of  certain  documents — 

proclamations  etc.,  by  Governor  or  Minister  proved  by  Govern- 
ment Gazette,  480 
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Indbx. 

EYidenoe  (con.)— 

State  Laws  and  Records  Recognition  Act  (Commonwealth)  (conS) — 

proof  of  proclamation  etc.,  by  copy  printed  by   Government 
Printer,  480 
proclamation,  &c.,  by  Governor  proved — 

by  copy  certified  by  clerk  of  Executive  Council,  480 
proclamation,  &c.,  by  Minister  proved — 
by  copy  certified  by  Minister,  481 

handwriting  of  person  certifying  need  not  be  proved,  481 
proclamation  or  Act  of  State  of  any  State  proved  by  copy 
proved  to  be  examined  copy,  481 
by  copy  purporting  to  be  sealed  with  seal  of  State,  481 
public  document,  record,  or  copy  admissible  in  one  State,  ad- 
missible in  others  without  proof  of  seal,  &c.,  481 
public  document,  &c.,  admissible  without  proof  in  one  State, 

admissible  in  others,  481 
public  book  or  document  admissible  in  State  proved  by  copy 
proved  to  be  examined  copy,  481 
by  certified  copy  and  certificate  that  copy  is  certified  by 
proper  officer,  481 
votes  and  proceedings  of  Parliament,  how  proved,  482 
Government  Gazette  proved  by  production,  482 
printing  by  Government  Printer  proved  by  paper  purporting  to  be 

so  printed,  482 
act  of  Governor  or  Minister  proved  by  Government  Gazette,  482 
by-laws  or  regulations,  proved  by  copy  purporting  to  be  printed  by 

Government  Printer,  482 
incorporation  of  company,  proved  by  certificate,  482 

copies  of  registered  documents  admissible,  482 
judgments,  decrees,  &c.,  of  Court  proved  by — 
copy  proved  to  be  examined  copy,  483 
copy  purporting  to  be  sealed  with  seal  of  Court,  483 
copy  purporting  to  be  signed  by  Judge,  with  statement  that 
Court  has  no  seal,  483 
faith  and  credit  to  be  given  to  public  Acts,  &c.,  483 
Evidence  on  Commission,  370.    See  Commission,  Evidence  on. 
Excess- 
judgment  for,  on  set  off  or  cross-action,  343 
Execution.  And  see  Capias  ad  satisfaciendum,  writ  of ;  Fieri  Facias,  writ  of  ; 
Charging  order, 
time  for,  after  judgment — 
forthwith,  87,  402 
speedy,  87,  403 
immediate,  87 
account  to  be  filed  before  issuing — 

on  judgment  for  want  of  appearance,  writ  specially  indorsed,  402 

on  judgment  on  warrant  of  attorney,  or  cognovit,  402 

on  judgment  more  than  a  year  old,  402 

on  judgment  by  default  for  debt  or  liquidated  demand,  402 

affidavit  of  debt  verifying,  403 

not  to  be  more  than  10  days  old,  403 
in  case  of  corporation,  403 
before  renewed  writ,  403 
stay  of — 

stayed  without  order,  if  point  reserved,  87,  403 
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Indbz.  BXBCurrat 

BzeoQtioii  (con.y- 
stay  of  (eon.)-- 

application  for  at  trial — 

afterwards  on  summons,  kc,,  only,  not  ex  parte,  usualhf  to 

Judge  who  tried  case,  87,  403 
too  late  after  judgment  signed,  87,  403 
pending  appeal  to  Privy  Council,  87,  403 
issued  too  soon,  an  irregularity  which  may  be  waived,  87 
for  judgment  without  costs,  where  certificate  for  costs  refused,  87 
poundage,  fees,  and  expenses  of,  party  executing  entitled  to  levy,  88 

when  sheriff  entitled  to  poundage,  88 
proceeds  of,  sheriff  may  be  ordered  to  give  particulars  of  disposal,  88 
attorney  may  be  ordered  to  pay  fees  and  expenses  of,  88 
for  specific  goods,  88 

Judge  may  order  return  of,  if  not  found,  88 

attachment  on  that  order,  88 
execution  for  value  of  the  goods,  88 
unexecuted  writ  in  force  no  longer  than  a  year,  89 
renewal  of,  before  expiration  of  year,  89 

evidence  of  renewal,  89 
may  iasue  within  six  years  without  revival  of  judgment,  91 
on  rules,  decrees,  or  orders  for  payment  of  money,  282 
on  judgments  of  other  States  and  New  Zealand,  243 
See  Inter-State  Debts  Reeovery  Aet,  243 ;  Servioe  and  Exeeution  of  Process 

Act,  484. 
partner,  on  judgment  against,  283.    See  Partnership  Act. 
by  plaintiff  in  libel  against  presses,  kc,,  284.    See  Defamation  Aet 
priority  of  Supreme  Court  and  District  Court  writs,  286 
warrant  in  pursuance  of  writ  of  execution  justifies  officer  acting  thereon, 

287 
time  for  issuing,  forthwith  after  final  judgment,  402 
on  judgment  of  non  pros.,  for  costs,  403 

on  assessment  of  further  damages  on  bond,  interest  to  be  added,  403 
writ  of — 

judgment  to  be  seen  by  officer  before  issuing,  403 
praecipe  for,  403 
date  teste  and  return,  403 

indorsement  of  name  and  address  of  solicitor  or  party,  404 
indorsement  of  direction  to  sheriff,  404 
sheriff  levies  accordingly,  404 
restitution  if  too  large  a  sum  indorsed,  404 
on  recognizance  or  for  fine,  on  the  person  in  default  of  property,  404 
personal  estate  to  be  first  sold,  404 

debtor  may  elect  what  part  to  be  sold  first,  405 
land,  debtor  may  elect  what  part  to  be  sold  first,  405 
time  and  place  of  sale,  405 
notice  of  sale,  405 

surplus  to  be  paid  to  person  entitled,  405 
costs  of  necessary  steps  after  judgment,  405 
arrest  for  less  than  £20,  discharge  after  twelve  months,  405 
Executors  and  Administrators— 

'  count  by  plaintiff  as,  cannot  be  joined  with  count  as  individual,  38 
action  by,  stayed  till  probate,  44 
party  suing  as  in  writ  must  declare  similarly,  47 
sci.  fa.  on  judgment  of  assets  in  future  against,  94 
plaintiff,  Uable  for  costs,  231 

Digitized  by  VjOOQIC 


EXECUTORS  Index. 

Executors  and  Administrators  (co7i.)— 

action  for  debt  on  simple  contract  against,  231 
ExUbits— 

custody  of,  396 

order  for  return,  399 

associate  attends  on  new  trial  motion  with,  399 
Express  colour,  unnecessary,  49 

Fees  to  be  those  fixed,  432 
schedule  of,  465 

may  be  remitted  for  poverty,  432 
sheriffs,  340 
to  Commissioners  for  affidavits,  432 

schedule  of,  466 
Court,  on  trial,  paid  by  solicitor,  432 
associate  delivers  account  of,  432 
Feigned  issue.   See  Issue. 
Fictitious  averments  in  pleading  abolished,  41 
Fieri  Facias,  writ  of.    And  see  Execution :  Sheriff. 

for  value  of  specific  goods,  separate  writ  may  issue,  88 

in  force  for  one  year,  89 

renewal  of,  89 

what  may  be  seized  under,  283 

personal  goods  and  chattels,  283 
except  wearing  apparel,  283 
money,  banknotes,  cheques,  &c.,  283 
in  possession  of  debtor,  283 
charging  order  on  money  in  Court  (in  Equity),  283 
money  and  banknotes  to  be  paid  over  by  sheriff,  284 
sheriff  to  hold  negotiable  instruments,  284 
action  by,  284 
indemnity  to  be  given,  284 
payment  of  money  seized,  284 
of  amount  recovered,  424 
goods  subject  to  bill  of  sale,  285 

interest  of  debtor  may  be  sold,  285 
buyer's  right  to  redeem,  285 
chose  in  action,  284 
no  sale  of,  285 

whether  charging  order  may  be  obtained,  285 
equity  of  redemption,  284 
sale  by  auction,  285 
effect  of,  285 

bargain  and  sale  to  be  executed  by  sheriff,  285 
advertisement  of  sale,  285 
land,  bound  by,  285 

not  bound  by  judgment,  285 
sale  of,  285,  286 
deed  of  sale,  286 
suspending  execution,  sheriff  not  to  act  on  conditional  order,  425 
time  when  property  of  debtor  bound  by,  285 
on  judgment  against  partner,  283.    See  Partnership  Act. 
by  plaintiff  in  libel,  against  presses,  &c.,  284 
vacation,  writs  issued  and  executed  in,  377 
form  of,  on  judgment  for  plaintiff,  453 
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Index.  GENERAL 

Fieri  Faoias,  writ  of  (con.)- 

fonn  of,  on  judgment  for  defendant,  454 

on  rule  for  payment  of  money  and  costs,  454 
on  rule  for  payment  of  money,  455 
on  rule  for  payment  of  costs,  456 
on  judgment  for  plaintiff  in  ejectment,  458 
Fiji,  writ  for  service  in,  in  force  for  four  months,  380 

time  for  appearance  to,  381 
Fines  and  Recognizances- 
schedule  to  be  made  out  by  Clerk  of  Court,  422 

contents  of  and  verification,  422 
summons  to  persons  fined,  422 
service  of,  422 
order  to  levy,  422 
disposal  of  sums  levied,  422 
Final  Judgment    See  Judgment 
Finns- 
Registration  of  Firms  Act,  30,  37  ;  p.  Iz. 
Foreign  Attachment  116.    See  Attachment  Foreign. 
Foreigner  out  of  jurisdiction,  service  of  writ  on,  22 

See  Snmmons,  Writ  of. 
Forfdture  of  Leases  Act  1901— 

re-entry  or  forfeiture  not  enforceable  till  after  notice  by  lessor  to  lessee,  226 
notice,  contents  of,  226,  227,  228 

service  of,  227 
failure  of  lessee  to  comply  with  notice,  226 
Equity  empowered  to  relieve  against  forfeiture,  226 
lease,  lessee,  lessor,  what  included  in  terms,  226 
relief  against  statutory  proviso,  227 
relief  where  lease  expressed  to  be  till  breach,  227 
none  on  Crown  lease,  227 

on  lease  under  Mining  Laws  Amendment  Act,  1896,  227 
for  breach  of  covenant  not  to  assign,  &c.,  227 
on  forfeiture  on  bankruptcy  or  execution,  227 
on  non-payment  of  rent,  227 
merger  by  law  abolished,  227 
Act  applies  to  leases  before  or  after  Act,  228 
Forms— 

of  proceedings  generally,  power  to  order  (C.L.P.  Act),  164 
of  pleadings  authorised,  45 

schedule  of,  172 
prescribed  by  Rules,  446 
Fraud— 

plea  of,  to  give  particular  fraud  alleged,  387 
Frauds,  Statute  of,  to  be  pleaded,  387 
Foil  Court- 
how  constituted,  352.    See  Supreme  Court  and  Circuit  Court  Act 
Further  time — 

for  pleading  or  other  act,  not  more  than  two  clear  days  granted  ex 
parte,  416 

General  Legal  Procedure  Act  1902,  229 
Garnishee.    See  Attachment  of  Debts ;  Attachment  Foreign. 
General  Issue- 
by  statute,  230,  231,  389  ^  . 
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GOOD  Index. 

Good  Friday.    See  Easter. 

Goverament,  claims  against,  197.    See  Claims  Against  the  Government  Aet. 

Graduate,  articled  clerk.    See  Admission  of  Solicitors. 

Guardian- 
infant  defends  by,  28 
may  sue  by,  28 
admission  for  one  action  only,  423 

Habeas  Corpus- 
writ  need  not  actually  issue,  147 

necessary  orders  may  be  made  on  return  of  rule  nisi,  147 
writ  may  issue,  147 

inquiry  may  be  ordered  if  facts  disputed,  148 
powers  may  be  exercised  6y  Court  or  Judge  in  vacation,  148 
one  Judge,  Court  for,  353 
Habere  Facias,  writ  of,  on  judgment  by  default,  457 

and  fi.  fa.  where  defendant  appeared,  457 
Holiday,  time  expiring  on,  432 
Husband  and  wife— 

in  action  by,  claim  by  husband  may  be  added,  38 
separate  actions  may  be  consolidated,  38 
abatement  on  death  of  one,  so  far  as  regards  causes  of  action  which 

do  not  survive,  39 
revival  of  judgment  against,  after  marriage  of  woman  plaintiff  or 
defendant,  100 

Incipitur  of  judgment,  judgment,  taxation  and  execution  on,  401 
Indorsements— 

on  writ  of  summons.    And  see  Summons,  Writ  of. 
of  debt,  12 
of  costs,  12,  13 
of  name  and  abode  of  attorney  issuing,  10 

or  of  plaintiff  in  person,  11 
of  notice  ol  stay  on  payment  of  debt,  12 
of  time  of  service,  15 
amendment  of,  22 
special.    See  Special  Indorsement 
of  chamber  matters,  425 
of  affidavits,  430 

instead  of  subjoining  and  vice  versa,  425 
Infants- 
appear  by  guardian,  28 
sue  by  guardian  or  next  friend,  28 

admission  in  one  action,  423 
cannot  sue  in  person  or  by  attorney,  28 
second  action  for  same  cause  by  new  next  friend,  costs,  140 
Inferior  Courts,  costs  in,  where  matter  removed,  413 

appeal  from.,  only  one  counsel  heard,  420 
Initials  and  contractions  of  name — 

used  in  written  instrument,  may  be  used  in  action,  44 
Injunction- 
writ  of,  may  be  claimed,  109 
claim  to  be  indorsed  on  writ  of  summons,  110 
proceedings  in  action  and  judgment  as  in  mandamus.  111 
interim  injunction  may  be  had  ex  parte.  111 
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Indbx.  IMTERB8T 

Injimotion  {con,)^ 

interim  injunction  (con,) — 

costs  of,  may  be  allowed,  110 

comes  to  an  end  if  action  fails,  110 
may  be  mandatory  in  character,  110 
discretionary  with  Court  to  grant,  110 
order  in  vacation,  377 
Inquiry— 

before  prothonotary,  without  writ,  84 
where  damages  matter  of  calculation,    4 
order  for,  85 

proceedings  on  hearing,  85 
Inquiry  or  Trial,  writ  of— 

or  of  trial  in  certain  cases,  83 
after  suggestion  of  breaches,  83 

death,  98 
or  where  sum  sought  does  not  exceed  £100,  83 

and  Judge  satisfied  no  difficult  questions  arise,  83 
to  be  issued  by  leave  of  Judge,  83 
signed  by  Judge,  397 
to  whom  issued,  83 
Rules  as  to,  83,  397 
practice  on,  397 
how  heard,  83 
Commissioner,  powers  of,  84 

fees  of,  84 

verdict  of,  84 

notes  of  evidence,  84 

return  of  writ,  84 

certificate  that  opportunity  should  be  given  for  new  trial,  84 

setting  aside  verdict,  84 

judgment  and  execution,  84 
Inspeetion- 

of  documents,  70.    See  Discovery  and  Inspeetion. 
of  property,  real  or  personal,  71 

Court  may  order,  71 

by  witnesses,  71 

by  party,  71 

by  jury,  Jl 

without  order  wrong,  71,  72 
Insnranee— 

interest  may  be  given  in  action  on  policy,  90 
averment  of,  in  action  on  poHcy,  383 
Interest- 
judgment  by  default  for  sum  and  interest,  25 
jury  may  give,  on  debts  or  sums  certain,  89 

from  due  date  if  debt  payable  under  written  instrument,  89 

or  from  written  demand  and  notice,  89 

indorsement  on  writ  of  claim  is  not  notice,  90 
interest  only  given  after  notice  where  principal  sued  for,  90 
rate  of,  89 

as  damages  in  trover,  trespass  to  goods,  or  action  on  policy  of  insurance,  90 
on  verdict,  90 
on  judgment,  91 

rate  of,  90  r^  i 
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INTEREST  Index. 

Interest  (con.) — 

special  indorsement  of  claim  for,  24 
Interest  of  assured,  averment  io  action  on  policy,  383 
Interest  on  Judgments  Act,  1900,  90 
Interlocutory  costs,  434,  435 

set  off  of,  434 
Interlocutory  judgment,  proceedings  on,  86 

where  only  some  defendants  appear,  judgment  may  be,  29 
Interpleader  Aet,  234 

application  by  defendants,  235-238 
to  Court  or  Judge,  235 
Judge  may  refer  matter  to  Court,  238 
usually  by  summons,  235 
in  what  actions,  235 
the  Crown,  235 
foreigners,  235 
time  for,  235 
affidavit  to  found  application,  235 

that  applicant  claims  no  interest,  235,  236 

lien  may  be  interest,  236 
that  third  party  claims,  235 
denies  collusion,  235 

party  to  collusion  cannot  set  up,  236 
indemnity,  236 
defendant  ready  to  bring  subject  matter  into  Court,  235 
claimant  should  file  affidavit,  236 
bound  by  claim  in  affidavit,  236 
not  appearing  may  be  barred,  238 
not  complying  with  order  barred,  237,  238 
grounds  on  which  application  granted  or  refused,  236 
same  question  must  be  raiseable,  236 
applicant  under  special  obligation  to  either  party,  236 
equitable  claim,  237 
the  order,  236,  237 

issue  in  Supreme  Court,  237 

in  District  Court,  237 
dates  for  delivery  and  return  of  issue,  237 
claimant  defendant,  237 
plaintiff  must  comply  with  order,  237 
varying  order,  237 

too  late  after  neglect  to  comply  with,  237 
alternative  rights  set  up  on,  237 
interim  protection  of  matter  in  dispute,  237 
special  terms,  237 

not  to  plead  certain  pleas,  237 
security  for  costs,  237 
appeal  from  order,  240 
Judge  may  decide  questions  summarily  by  consent,  235,  237 

may  refer  matter  to  Court,  238 
judgment  on  issue  final,  238 

new  trial  on,  238 
costs  in  discretion  of  Court  or  Judge,  235,  237 
of  claimant  and  plaintiff,  237,  238 
of  defendant  applicant,  238 

costs  out  of  fund  in  dispute,  238 
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Index.  INTER-STATB 

Interpleader  Aot  (con,}— 

application  by  defendants  (con.) — 
costs,  execution  for,  241 
appeal  from  Judge,  240 
SHBRiPP's  interpleader,  239 
application  by  sheriff,  239 
by  special  bailiff,  240 
on  claim  by  third  person  to  property  seized  or  proceeds  of  execu- 
tion, 239 
affidavit  by  sheriff  need  not  deny  collusion,  239 
grounds  for  refusing  application,  239 
collusion,  239 
taking  indemnity,  239 
personal  interest,  239 

bringing  claim  about  by  his  own  conduct,  239 
committing  other  injuries,  239 
negligence  or  delay,  240 
abandonment  of  goods,  240 
sheriff  may  interplead  after  action  brought  against  him  by  claimant, 
239 
action  may  be  stayed  by  order,  239,  240 
claimant  should  make  affidavit,  236 
the  order — 

execution  creditor  defendant,  240 
proceedings  against  sheriff  barred,  240 
execution  creditor  not  appearing,  240 
claimant  not  appearing,  240 
question  for  trial,  240 
when  sheriff's  seizure  takes  effect,  240 
sheriff's  fees,  poundage,  &c.,  240 
order  for  sale  after  trial  of  issue,  240 
costs,  239,  240 
of  sheriff,  240 
of  other  parties,  237,  240 
execution  for,  241 
bankruptcy  of  judgment  debtor,  239 
appeal  from  order  of  Judge,  240 
order  or  rule  to  have  effect  of  judgment,  241  ^ 

execution  for  costs,  241 
Inter-State  Debts  Recovery  Act,  242 

Supreme  Court  judgments  of  other  States,  243 

memorial  of  judgment  may  be  filed  in  Supreme  Court,  243 
judgment  must  be  final,  243 
form  of  memorial,  244 

signed  by  judgment  creditor  or  attorney,  244 
words  at  length,  244 
names  and  additions,  244 
form  and  nature  of  action,  244 
amount  recovered,  244 
execution  upon,  244 

may  be  ordered,  on  summons,  244 
principles  on  which  order  made,  245 

as  in  actions  on  foreign  judgment,  245 
judgment  against  married  woman,  245 
bankruptcy  of  defendant,  245 
bankruptcy  of  plaintiff,  245 
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Inter-State  Debts  Recovery  Act  (con.y- 

Supreme  Court  judgments  of  other  States  (con.) — 
costs  of  application,  245 
none  when  granted,  245 
given  when  application  refused,  245 
appeal  to  Court  from  order  of  Judge,  245 
rescission  of  his  own  order  by  Judge,  245 
execution  on  order,  245,  246 

bankruptcy  notice  on,  246 
revival  of  judgment,  246 
District  Courts — 

proceedings  against  person  out  of  jurisdiction,  246 
summons  may  be  served  out  ot  jurisdiction,  246 
affidavit  to  be  filed,  246 

form  of,  250 
prima  facie  cause  of  action  proved,  246 
summons  to  be  served  personally,  247 
personal  service  dispensed  with,  247 
time  for  service  and  return  of  summons,  247 
obtaining  certificate  for  enforcing  judgment  out  of  jurisdiction,  247 
certificate  of  judgment  may  be  obtained,  248 

form  of,  251 
affidavit  to  obtain  certificate,  248 

form  of,  251 
notice  to  registrar  to  obtain  certificate,  248 
form  of,  251 
entry  of  satisfaction,  248 
enforcing  Inter-State  judgment  of  local  court,  249 

judgment  of  local  Court  may  be  entered  up  in  DistriotCourt,  249 
certificate  of  such  judgment  to  be  obtained,  249 
form  of,  252 
local  Court  defined,  243 
notice  of  foreign  local  judgment  to  be  sent  to  defendant,  249 

form  of,  252 
judgment  so  entered  to  have  effect  of  District  Court  judgment, 
249 
May  be  set  aside  or  stayed  by  Supreme  Court  or  Judge,  249 
District  Court  Judge,   magistrate   or  justice  may  stay 

proceedings,  249 
satisfaction  and  notice  thereof,  250 
moneys  recovered  are  to  be  remitted,  250 
Irregularity- 
execution  issued  too  soon  is  an,  which  may  be  waived,  87 
setting  aside  proceedings  for,  417 
to  be  specified  in  summons,  416 
waiver  by  lapse  of  time,  417 
by  fresh  step,  417 
Issue— 

of  fact  may  be  raised  after  writ  issued,  without  pleadings,  39 
form  of,  39,  168 
entry  for  trial  and  trial  of,  39 

payment  of  money  and  costs  according  to  finding,  40 
judgment  and  execution  thereon,  40 
may  be  recorded,  40 
effect  of,  40  r^  i 

Digitized  by  VjOOQIC 


Indkx.  JUDOB 

Issae  (con.) — 

of  law,  may  be  raised  after  writ  issued  as  special  case,  40.    See  Speeial 

Case. 
feigned.  Court  may  direct,  231 

conditions  may  be  imposed,  231,  232 
writ  of  summons  in  lieu  of,  232 
form  of,  233 
Issue,  joinder  of,  to  plea  or  subsequent  pleading,  57 
form  of,  57,  169 
judgment  for  want  of,  57,  385 
Issue  for  trial, 

type  written  on  foolscap,  391 

filing,  391 

particulars  to  be  annexed,  391 

copy  to  be  served,  392 

form  of,  452 

of  fact  and  law — 

direction  as  to  which  heard  fisrt,  57 
sent  to  District  Court,  81.    See  District  Court. 
Issue,  general,  plea  of — 

by  statute,  230,  231,  389 

Joinder  of  Issue,  57.    See  Issue,  Joinder  of. 
Joinder  of  Parties,  31.    See  Misjoinder,  Nonjoinder. 
Joinder  of  causes  of  action,  38.    See  Causes  of  aetion. 
Joinder  in  demurrer,  63,  64 
time  for,  385 
form  of,  169 

judgment  for  want  of,  385 
Joint  Contractors- 
defendants,  verdict  against  those  liable,  34 
verdict  for  those  not  liable,  34 
plea  of  cross  action  by  one,  34 
husband  and  wife  were  not,  34 
persons  sued  as  members  of  co-partnership  not,  34 
Joint  defendants- 
proceedings  where  some  only  appear,  writ  specially  indorsed,  29 
where  some  absent,  30.    See  Co-partners* 

See  Joint  Contractors  ;  Alisent  Defendants. 
Judge— 

in  C.L.P.  Act,  defined,  8 

not  disqualified  from  sitting  because  member  of  incorporated  town,  232 

cannot  sit  on  appeal  from  himself,  352 

except  on  formal  ruling  or  rule  nisi,  352 
Court  on  appeal  from  Judge  to  be  three  Judges  unless  by  consent,  352 
acting  for  Court  under  Supreme  Court  and  Circuit  Court  Act,  353 
in  vacation,  353 

meaning  of,  353 
in  term,  in  case  of  exigency,  353 
what  orders  Judge  may  make,  353 
form  of  summons  and  order,  354 

proceedings  not  entitled  "  in  Chambers,"  354 
order  to  be  signed  by  Judge,  not  by  prothonotary,  354 
confirmation  of  order,  354 

order  to  be  served  before  confirmation,  355 
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Jadge  (coik)— 

acting  for  Court  under  Supreme  Court  and  Circuit  Court  Act  (con.) — 
order  to  be  set  down  for  confirmation,  418 
notice  to  prothonotary,  418 
first  day  of  term,  355 
service  of  confirming  order,  355 
appeal  from  order,  354 

by  opposing  confirmation,  354 
by  notice  of  motion,  qu»re,  354 
jurisdiction  in  Chambers,  355.    See  Chambers, 
order  of.    See  Chambers* 

making  a  Rule  of  Court,  costs,  418 
trial  by,  without  jury,  by  consent,  342 
of  real  property  issues,  342 
consent  to  be  filed,  392 
Judge's  Notes.    iSee  New  Trial. 
Judgment— 

by  default — 

in  default  of  appearance — 

where  writ  specially  indorsed,  25 
must  be  before  appearance,  26,  28 
affidavit  of  service,  25 

not  to  be  sworn  before  plaintiffs  attorney,  or  clerk  or 
country  principal,  430 
final,  25 

includes  interest,  25 
form  of,  25,  168 
amount  of,  26 
costs,  26 

execution  on,  25,  26 
setting  aside,  26 

where  regularly  signed,  26 
irregularly  signed,  27 
affidavit  of  merits,  26 
terms,  26 

prompt  application,  27 
order  of  Judge  subject  to  appeal,  27 
where  only  some  defendants  appear,  29 
where  writ  not  specially  indorsed,  27 
declaration  must  be  filed,  27 

where  no  plea  delivered,  judgment  may  be  signed,  27 
final,  where  writ  might  have  been  specially  indorsed,  27 
execution  on,  27 
costs  on,  27 
for  want  of  a  plea  or  other  pleading,  385 

setting  aside,  when  regularly  signed,  26 
of  non  pros,  for  want  of  declaration,  45,  382 
interlocutory  where  amount  sought  unliquidated,  86 

proceedings  on,  86 
interlocutory  where  only  some  defendants  appear,  29 
final,  where  debt  or  liquidated  sum  sought,  85 
final — 

form  of,  no  roll  necessary,  86 
incipitur  sufficient,  86 

may  be  signed  with  amount  of  costs  blank,  86 
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Judgment  (con.)-- 
final  (cow.)-- 

two  final  judgments,  against  different  defendants,  86 

only  one  taxation,  86 
distinction  between  debt  and  damages  in  money  demands  abolished, 
86 
interest  on,  91 
rate  of,  90 
of  Supreme  Court  of  other  State  or  New  Zealand,  243 

See  Inter-State  Debts  Recovery  Act 
of  local  Court  in  other  colonies,  247.    See  Inter-State  Debts  Recovery  Act 
vacation,  signing  in,  377 

no  rule  for,  necessary,  400  ^ 

signing,  time  for,  after  verdict  or  nonsuit,  401 
after  reference  to  prothonotary,  401 
consent  by  solicitor,  where  consent  order,  401 
dated  on  day  of  signing,  401 

may  be  ordered  nunc  pro  tunc,  401 
.  roll,  not  necessary  to  enter  on,  401 
incipitur  sufficient,  401 
satisfaction,  acknowledgement  of,  401 

form  of,  448 
land  not  bound  by,  285 
Judgment  after  verdict — 
when  signed — 

signed  too  soon,  irregularity  which  may  be  waived,  87 
for  plaintiff,  form  of,  453 
time  for  signing,  401 
execution  after,  87.    See  Execution* 
for  defendant,  time  for  signing,  401 
after  reference  to  prothonotary,  401 
Judgment  recovered,  plea  of,  390 
Judgment  Creditors  Remedies  Act,  283.     See  Execution;    Fieri  Facias; 

Cliarging  Order. 
Jurisdiction  of  Court- 
conferred  by  9  Geo.  IV.,  c.  83,  s.  3,  511 
Jury  Act,  256 

Amendment  Act,  279 
qualification  of  jurors,  256 

special  jurors,  261 
disqualifications,  257 
exemptions,  257 

must  be  claimed,  258 
incapacity  from  disease,  267 
qualification,  on  writs  of  inquiry  or  before  Commissioner,  258 

on  coroner's  inquest,  258 
jurors'   districts — 

Sydney  district,  259,  279 
other  districts,  259,  279 
jury  lists — 

to  be  made  out  yearly,  259 
prepared  by  chief  constable,  259 
list  to  be  posted  for  inspection,  260 
special  petty  sessions  to  be  summoned,  260,  279 
justices  to  correct  and  allow  lists,  260 
sheriff's  bailiffs  to  attend,  260 
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Jury  Act  (con.y- 
jury  lists  (can,)— 

list  to  be  transmitted  to  sheriff  and  District  Court  Judges,  261 
jurors'  book — 

to  be  made  out  by  sheriff  ami  District  Court  Judge,  261 
to  be  in  use  for  a  year  or  until  new  list,  261 
sheriff  to  make  out  special  jurors'  list,  261 

to  send  copy  to  clerks  of  petty  sessions,  262 
new  Courts — 

lists,  jurors'  book,  and  special  lists  to  be  prepared  within  three 

months,  262 
to  come  into  force  at  once  and  till  next  list,  262 
trial  by  jury — 

in  criminal  cases,  263 
coroner's  juries,  264 
in  civil  cases,  263 

by  jury  of  four,  263 
by  jury  of  twelve,  263 

application  for,  263,  394 
common,  264 

right  to,  394 
special,  264 
fees  and  costs,  273 
fees  where  defendant  asks  for,  395 
English  Rules  to  govern,  264 
trial  without  jury,  by  consent,  342,  392 

finding  of  Judge  to  be  equivalent  to  verdict  of  jury,  342 
informalities  as  to  Ust,  precept,  or  panel,  268 
precepts  for  jury,  264 

for  jury  of  twelve,  265 

for  special  jury,  265 

time  for  issuing,  265 

number  of  jurors  to  be  summoned,  265 

enlarged  panel  in  criminal  cases,  265 

general  powers  of  Courts  preserved,  266 

Supreme  Court  or  Judge  may  make  orders  at  any  time,  266 

where  sheriff  interested,  precept  to  coroner,  266 

jurors  to  be  chosen  by  lot,  266 

summons  to  juror,  service,  &c.,  267 

juror  not  liable  to  be  summoned  again  till  list  exhausted,  267 

jurors  not  to  be  summoned  at  Darlinghurst  and  King-street  at  same 

time,  267 
incapacity  from  disease,  267 
mistakes  in  name  may  be  corrected,  267 
sheriff  to  prepare  panel  and  cards,  268 
informalities  not  to  invalidate  verdict,  268 
challenge — 

to  the  array  and  to  polls,  268 
for  cause,  268 
standing  by,  268 
in  criminal  cases,  268 
informalities  no  cause  of  challenge,  269 
objections  must  be  taken  by  challenge,  269 
striking  and  impanelling — 
in  criminal  cases.  269 
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Jury  Act  (can.)— 

striking  and  impanelling — 

in  criminal  oases,  tales  allowed,  269 

different  issues  by  same  jury,  269 
in  civil  cases —  ^ 

cards  to  be  put  in  box,  270 

of  jury  out  need  not  be  drawn,  270 
twice  number  of  jurors  called,  270 
one  fourth  may  be  struck  by  each  party,  270 

or  by  clerk  of  Court,  where  party  does  not  appear,  271 
difEerent  issues  may  be  tried  by  same  jury  by  consent,  270 
another  juror  may  be  drawn  in  place  of  one  withdrawn  by 
consent  or  challenged,  271 
juror  objecting  to  be  sworn  may  declare,  316 
refreshment  to  jurors,  271 
verdict  in  case  of  disagreenient — 
in  criminal  cases,  271 
in  civil  cases,  271 

three-fourths  verdict  after  six  hours,  271 
discharge  after  twelve  hours,  271 
view  by  jurors — 

view  by  viewers  may  be  ordered,  272 
practice  now,  71 
fees  to  jurors — 

fixed  by  Governor,  272 

in  Supreme  Court,  Circuit  Court,  Quarter  Sessions  and  District 

Court,  272,  273 
after  three  days'  trial,  273 

suit  in  forma  pauperis,  273 
fees  to  be  paid  on  setting  case  down,  273 

on  application  by  defendant  for  jury  of  twelve,  273 
costs  of  special  jury  of  twelve  paid  by  party  applying,  unless  Judge 
certifies,  273 
jurors'  fines  and  penalties,  274-276 
for  Circuit  Courts,  none  where  no  causes,  395 
fees  to  be  accounted  for  by  prothonotary,  395 
trial  by  judge  without,  consent  to  be  filed,  392 
Jasflflcaflon  of  bail.    See  Arrest  on  Mesne  Process. 

King- 
writ  of  summons  in  name  of,  9 

Landlord  and  tenant — 

ejectment  between.    See  Ejectment ;  Forfeiture  of  Leases  Act 
Land— 

included  in  "  property  "  in  Part  XX,  C.L.P.  Act,  8 
not  bound  by  judgment,  285 
bound  by  fi.  fa.,  285.    See  Fieri  Facias. 
Leave  reserved,  stays  execution,  403 
Legal  Praetitioners  Act,  292 

barristers,  admission  of,  296 
admission  Board,  296 
meetings  of,  296 

to  make  Rules  for  examination,  296 
to  appoint  examiners,  296 
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Legal  Practitioners  Act  (con.y^ 
barristers'  admission  (con,)-— 

University  graduates  and  undergraduates,  exemption  of,  296 
character  of  candidates,  296 
admission  by  Court,  296 
English  barristers,  297 
solicitor  of  five  years'  standing,  297 
barrister  of  Victoria  or  Queensland,  297 
solicitors,  admission  of,  297 

See  Admission  of  Solicitors. 
University  graduates,  exemption  from  examination,  297 
barrister  of  five  years'  standing,  297 

must  reside  in  New  South  Wales,  297 
solicitors — 

right  of  audience,  297 
conveyancers — 

notice  of  application  for  certificate,  298 
Court  or  Judge  may  order  examination,  298 
examination  by  Master  and  others,  298 
certificate  after  examination,  298 

to  be  enrolled,  298 
conveyancer  an  officer  of  the  Court,  298 
costs.    See  Attorney,  Bill  of  Costs. 
unqualified  practitioners — 

penalty  for  drawing  deed,  &c.,  305 
"preparing,"  305 
fee  payable  to  third  person,  305 
Letting  in  to  plead,  385 
Libely  prefatory  averments  unnecessary,  47,  48 
Lien  to  be  pleaded,  387 

solicitor's,  on  verdict,  435 
on  documents,  302 
Limitations— 

Statute  of,  renewed  writ  available  against,  13 

defence  of,  where  non- joinder  of  defendant  pleaded  in  abatement,  231 
Lismore-Tweed  RaUway— 

stations  on,  not  within  R.  51,  384 
Lost  Billy  action  on,  308 

Magistrates- 
service  of  affidavits  on,  in  prohibition,  419 
service  on  Clerk  of  Petty  Sessions  sufficient,  420 
Mandamus- 
action  for  writ  of,  107 

claim  to  be  indorsed  on  writ,  107 
character  of  claim,  107 

not  for  performance  of  mere  personal  contract,  107 
must  be  duty  of  public  or  quasi  public  nature,  107 
declaration  in  action  for,  108 

further  proceedings  and  costs  as  in  other  actions,  108 
Court  has  discretion  in  granting,  108 

may  order  writ  of,  to  issue  on  judgment  for  plaintiff,  108 
writ  of,  form  of,  108 
return  to,  109 
to  have  effect  of  peremptory  writ,  109 
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Mandamus  (con.) — 

action  for  writ  of  (con,) — 

writ  of  attachment  for  disobedience,  109 

act  may  be  ordered  to  be  done  by  plaintifE  at  defendant's 
expense,  109 
prerogative  writ  of, 

jurisdiction  of  Court  to  grant,  preserved,  109 
may  be  absolute  in  first  instance,  109 
teste  and  return,  109 
provisions  of  C.L.P.  Act  to  apply  to,  109 
provisions  of  Prohibition  and  Mandamus  Act,  1901,  as  to,  322 
return  to  be  made  to  first  writ,  322 
pleadings  on  return,  322 
time  for,  323 
venue,  323 

verdict  and  judgment,  323 
person  against  whom  damages  recovered  not  liable  to  other 

action,  323 
third  person  may  be  called  upon  to  show  cause,  323 
where  third  party  interested,  Interpleader  Act  applied,  323 
return,  on  behalf  of  third  person,  323 
proceedings  by  and  against  third  person,  323 
costs  in  discretion  of  Court,  324 
title  of  applications  for,  446,  468 
Margin  of  papers,  &c.,  425 
Marriage— 

of  woman  plaintifE  or  defendant  not  to  abate  action,  100 
judgment  by  suggestion  or  revivor  against  husband  and  wife,  100 
judgment  and  execution  for  wife  alone  without  suggestion,  100 
authority  of  attorney  continues,  100 
Married  Women^s  Property  Act,  1901— 

referred  to,  39,  100 
Master  included  in  "  Prothonotary,"  377 
Memorandum  as  to  service  on  writ  of  summons,  10,  380 
of  intention  to  move  for  new  trial.    See  New  Trial. 
Memorial  of  foreign  judgment,  243.    See  Inter-State  Debts  Recovery  Act. 
Merger  by  law  abolished,  227 
Mesne  Profits,  145 
Mining  appeal- 
by  notice  in  form  given,  413 

form,  452 
service  of  notice,  413 
case  to  be  stated,  414 
setting  down,  414 
Misjoinder— 

of  plaintiflEs,  31,  32 

in  contract  or  tort  fatal  unless  amended,  31 
amendment  before  trial,  31 
consent  of  party,  31 
summons  and  order,  31 
pleading  after,  31,  65 
amendment  at  trial,  32 
consent  of  party,  32 
before  verdict,  32 
discretionary  in  Judge,  32  r^  i 
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Mifljoinder — 

of  defendants — 

in  contract,  not  now  fatal,  34.    See  Joint  Contraeton. 
judgment  against  defendants  liable,  34 
costs  of  defendant  not  liable,  34 
amendment,  34 
in  tort  not  fatal,  34 
Misiiomer— 

amendment  of  writ,  9 
of  declaration,  49 
no  plea  in  abatement  for,  49 
Misrepresentafloil,  general  plea  of  not  allowed,  387 
Money- 
included  in  "  property,"  in  C.L.P.  Act,  Part  XX,  8 
seizable  under  fi.  fa.,  283 
Month,  meaning  of,  13,  376 

Mortgagee  and  Mortgagor,  ejectment  between.    See  EJeetment 
Motion— 

affidavits  on  new  matter,  by  leave  of  Court,  148 
documents  may  be  ordered  to  be  produced,  148 

order  to  be  made  on  the  hearing  not  before,  149 
witnesses  may  be  ordered  to  appear  and  be  examined,  148 
before  Court  or  Judge  or  Commissioner,  149 
examination  where  witness  has  refused  to  make  affidavit,  149 
on  notice — 

grounds  to  be  stated  in  notice,  417 

unless  on  face  of  notice  or  on  affidavits,  417 
length  of  notice,  419 
affidavits  in  support,  service  of,  419 
rule  absolute  in  first  instance,  420 
costs  of  imsuccessful  or  abandoned,  420 
standing  over  to  future  day,  420 
order  on,  party  moving  has  carriage  of,  418 
taking  out  by  other  party,  418 

Name— 

of  attorney  on  writ  of  summons,  10 
of  parties  in  writ  of  summons,  9 
of  defendants,  10 
of  plaintiff  in  person  on  writ,  11 
of  plaintiff  on  writ,  may  be  amended,  23 
in  declaration  to  correspond  with  writ,  46 

amendment  of,  46 
initials  may  be  used  if  in  instrument  sued  on,  44 
Negleet  to  proceed  to  trial,  77.    See  Trial. 
Negotiable  Instruments  Procedure  Act,  307 

plea  to  action  on  bill,  &c.,  to  be  verified,  307 
affidavit  of  truth  of  plea,  307 

or  of  facts  sufficient  to  satisfy  Judge,  307 
cases  on,  308 
plea  without  affidavit  a  nullity,  308 
false  plea,  308 
demurrable  plea,  308 
payment  into  Court,  308,  52 
further  time  to  plead,  when  defendant  absent,  308       ^  j 
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Negotiable  Instraments  Prooedore  Aot  (can.y- 
action  on  lost  instrument — 

Court  or  Judge  may  order  loss  not  to  be  set  up,  308 

indemnity  given,  308 
application  is  by  plaintiff,  309 
costs,  309 

banknotes  within  section,  309 
Never  indebted,  effect  of  plea  of,  387 
New  Assignment 

one  only,  to  several  pleas  to  same  cause  of  action,  60 
pleas  to,  61 

forms  of  (C.L.?.  Act,  Sch.  Ill),  174 
and  replication  pleaded  together,  without  leave,  61 
Newcastle,  arrest  at,  191.    See  Arrest  on  Mesne  Proeess. 
New  Trial— 

when  granted,  grounds — 

verdict  against  evidence,  101 
opinion  of  Judge  at  trial,  101 
view  by  jury,  101 
third  trial,  101 
damages  under  £20,  101 
plaintiff  entitled  to  nominal  damages  only^  102 
costs,  105 
non-suit,  102.    See  Nonsuit 
misdirection  by  Judge,  102 

must  be  on  material  point,  102 
refusal  to  direct  verdict  for  defendant,  may  be,  102 
points  must  be  taken  at  trial,  102 
wrongful  admission  or  rejection  of  evidence,  102 
evidence  in  chief  admitted  in  reply,  102 
document  rejected  put  before  jury  by  mistake,  102 
misconduct  of  jury,  102 

evidence  of  misconduct  must  be  clear,  102 
evidence  of  what  took  place  in  jury  room,  not  received,  103 
evidence  of  juror  charged  with  misconduct  received,  103 
verdict  insensible,  103 
tampering  with  jury  panel,  103 
surprise  may  be  ground,  103 
excessive  damages,  103 
absence  of  counsel  when  case  properly  called  on,  103 

when  case  called  out  of  its  turn,  104 
perjury  of  witness,  104 
breach  of  agreement  to  admit  documents,  73 
insanity  of  party  at  trial,  104 
cross  actions,  contradictory  verdicts,  104 
decision  since  rule  nisi  governing  case,  104 

general  verdict  on  several  counts,  must  be  evidence  on  each  count,  104 
terms  may  be  imposed,  101,  104,  105 
new  trial  on  one  or  more  issues,  101,  105 

evidence  of  witness  read  from  notes,  101,  105 
admissions  ordered  or  conditions  imposed,  101,  104,  105 
entering  verdict,  power  of  Court  on  new  trial  motion,  104,  343 
Judge  whose  ruling  is  appealed  from  cannot  sit  on  rule  absolute,  104 

may  sit  after  formal  ruling,  104 
Judges  differing,  motion  not  reheard,  104  r^  r^^^r^lr^ 

Digitized  by  VjOOvIC 


KBW  TRIAL  Index. 

New  Trial  {con.)— 

non-suit  or  verdict  may  be  entered  by  Full  Court,  343 
memorandum  for — 
time  for  filing,  397 

in  vacation,  377 
affidavits  to  be  filed,  397 
contents  of,  398 
signature  by  counsel,  398 
Judge's  notes,  ordering,  lodging  and  serving,  398 
rule  nisi,  motion  for,  heard  in  order,  398 

when  time  for  filing  notes  has  not  expired,  398 
party  restricted  to  grounds  in  memorandum,  399 
amendment,  399 

struck  out  if  no  motion  made,  399 
taking  out,  filing  and  serving,  399 
rule  absolute — 

entering  verdict  or  nonsuit  on,  104,  343 
new  trial  either  with  or  without  a  jury,  343 

judgment  and  execution  may  be  set  aside  and  restitution  ordered,  399 
case  struck  out,  if  not  moved,  399 
associate  attends  on  argument,  399 
costs,  105 

abiding  the  event,  meaning  of,  105 
Rule  as  to,  399 
New  Zealand,  writ  for  service  in,  in  force  for  four  months,  380 

time  for  appearance  to,  381 
Next  friend- 
infant  sues  by,  28 
admitted  for  one  action,  423 
Nil  debet,  plea  of,  not  allowed,  388 
Nil  dlcit,  judgment  of,  for  want  of  pleading,  385 
Nisi  Prius.     See  Trial. 
Nolle  prosequi— 

against  one  of  several  defendants,  costs,  154 
on  count  or  part  of  declaration,  costs,  155 
Nominal  defendant.    See  Claims  against  the  Government 
Nominal  plaintiff- 
security  for  costs  against,  154 
may  have  security  against  real  plaintiff,  154 
Non  assumpsit,  effect  of  plea  of,  386 
Non  detinet,  effect  of  plea  of,  388 
Non  est  factum,  effect  of  plea  of,  387 
Non-Joinder- 

of  plaintiffs,  in  contract,  fatal  unless  amended,  33 
executors,  only  pleadable  in  abatement,  33 
in  tort,  notice  or  plea  in  abatement,  33 
amendment  before  trial,  32 

consent  of  person  required,  32 
amendment  at  trial,  33 

where  no  notice  of  objection  given,  33 
amendment  without  order  after  notice  or  plea  in  abatement,  33 
consent  to  be  filed,  380 
of  defendant  in  contract,  36 
pleadable  in  abatement,  36 

amendment  after,  36  ^^  ^ 
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Non-joinder  {con,) — 

of  defendant  in  contract  (con,) — 

cassetur  breve,  after  plea  in  abatement,  36 
of  defendant  in  tort,  36 

not  a  ground  of  objection,  36 
of  defendant,  commencement  of  declaration  after  plea  of,  47 
Non  obstante  veredicto,  motion  for  judgment,  105.    See  Arrest  of  Judgment 
Non  pros«,  judgment  of^— 

for  want  of  declaration,  45,  382 
for  want  of  other  pleading  in  time,  385 
setting  aside  when  regular,  26 
Nonsuit— 

may  be  granted  if  no  evidence  on  which  reasonable  men  could  find,  102 
plaintiff  cannot  refuse  after  argument,  102 

accepting  after  adverse  ruling  may  move  Court,  102 
Court  can  look  at  defendant's  evidence,  102 
Court  may  enter,  on  new  trial  motion,  343 
Northern  Territory,  writ  for  service  in,  in  force  for  four  months,  380 

time  for  appearance  to,  381 
Notes,  Judge's,  398.    See  New  Trial. 
Not  Guflty,  efEect  of  plea  of,  388,  389 
Not  poinessed,  effect  of  plea  of,  389 
Notiee— 

all  to  be  in  writing,  425 
of  appearance,  381 

after  time  fot  appearance  elapsed,  27 
to  admit,  72 

may  be  given,  72 
in  vacation,  377 
form  of,  447 
consequences  of  refusal  to  admit,  72,  73 
costs  of  proving  document  to  be  paid  by  party  refusing,  72,  73 
unless  Judge  certifies  refusal  reasonable,  72,  73 
consequences  of  neglect  to  give,  72 
no  costs  of  proving  document  allowed  unless  prothonotary  thinks 

expense  saved,  72,  73 
notice  must  be  given  reasonable  time  before  trial,  72 
not  confined  to  documents  in  party's  control,  73 
effect  of  admission,  72,  73 
proof  of  admission,  73 

by  ajfidavit  of  attorney,  73 
saving  just  exceptions,  72,  73 

agreement  to  admit  documents,  broken,  ground  for  new  trial,  73 
in  all  trials,  inquiries,  &c.,  395 
to  produce — 

proof  of,  in  respect  of  which  notice  to  admit  has  been  given,  73 

vacation,  may  be  given  in,  377 

form  of,  74 

served  on  attorney,  or  agent,  or  on  party,  74 

time  for  service  of,  74 

reasonable  time  must  be  given,  74 
document  in  Court,  74 
for  one  trial,  need  not  be  repeated,  74 
Judge  at  trial  decides  on  necessity  for,  74 
to  plead,  48  r^  i 
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Notice  (con.)— 
of  trial,  393 
short,  393 
of  continuance,  394 

countermand,  394 
where  given,  394 
to  proceed  to  trial,  by  defendant,  77-79,  394.    See  Trial. 
of  motion.    See  Moflon  on  Notice. 
of  intention  to  proceed  after  a  year,  394 
Nullity,  service  of  writ  of  summons  out  of  time,  not,  14 

Oaths  Act,  311 

oath  of  allegiance  substituted  for  other  oaths,  313,  314 

before  whom  taken,  313 
official  oath,  314 
judicial  oath,  314 
executive  councillor's  oath,  314 
forms  of  oaths  above  mentioned,  319,  320 
affirmation — 

in  lieu  of  oath  of  allegiance,  &c.,  315 
person  objecting  or  incompetent  to  take  an  oath — 
if  witness,  to  make  declaration,  315 

form  of  declaration,  320 
in  other  cases  to  affirm,  315 

form,  320 
penalty  for  wilfully  false  statements,  31d 
juror  objecting  to  be  sworn,  may  declare,  316 
statutory  declarations — 
form  of,  320 

substitution  for  oaths  in  certain  cases,  316 
made  before  person  empowered  to  administer  oath,  316 
abolition  of  extra  judicial  oaths,  317 

attesting  witness  may  verify  will,  deed,  &c.,  by  declaration,  317 
fees  on  making,  317 
affidavits — 

J.P.  may  take  in  matters  pending  in  Court,  318 

matter  pending,  when,  318 
Commissioners  for,  appointment  of,  318 

fees,  318 
penalty  for  false  swearing,  318 
Office  of  solicitor  or  agent  to  be  registered,  378 

change  of,  378 
Officers,  hours  of  attendance  in  Supreme  Court,  378 
Order  of  Court.    See  Rules  and  Orders. 
Order  for  payment  of  money — 

plea  in  action  on,  to  be  verified,  307 

See  Negotiable  Instruments  Procedure  Act. 

Papers  in  cause  may  be  read  in  evidence  without  proof,  396 

Rule  as  to  form  of  papers,  pleadings,  &c.,  425 
Particulars  of  demand- 
special  indorsement  on  writ  stands  for,  24,  25 

no  others  should  be  given,  25 
with  declaration — 

to  be  given  where  writ  might  have  been  specially  indorsed,  382 


Digitized  by  VjOOQIC 


Index.  PATHENT 

Partioalars  of  demand  (con.)— 
with  declaration  (con.}--- 
not  allowed  where  writ  specially  indorsed,  25,  383 
must  be  given  where  writ  not  properly  specially  indorsed,  25 
may  be  obtained  before  appearance,  380 
special  and  common  counts  for  same  debt,  not  necessary,  383 
application  for,  to  be  made  promptly  before  plea  382 
stay  of  proceedings  till  particulars  given,  383 
in  trespass  action,  383 
in  slander  action,  383 
in  seduction  action,  383 
time  for  pleading  after,  384 
further  particulars,  383 
of  plea,  383 

plea  of  fraud,  387 
under  plea  of  payment,  388 

set  off,  388 
to  be  annexed  to  issues  and  part  of  record,  391 
Partners.    See  Co-partners ;  Absent  Defendants. 

joined  as  plaintiff  without  consent  may  have  indemnity,  31 
Partnership  Act,  s.  23,  283 

no  execution   on  partnership   property  except  on  judgment   against 

firm,  283 
charging  order  may  be  made,  283 
receiver  and  sale,  283 
other  partners  may  redeem,  283 
costs  of  order,  283 
assignment  after  issue  of  fi.  fa.,  283 
Parties— 

in  declaration  correspond  with  writ,  46,  47 
Pauper- 
leave  to  sue  in  forma  pauperis,  423 
costs  from  other  side,  not  allowed  without  order,  423 
costs  ou  omission  to  proceed,  423 
appealing  to  Privy  Council.    See  Privy  Council. 
Payment,  plea  of,  388 

not  needed,  of  credits  in  particulars,  25,  388 
particulars  filed  with,  otherwise  plea  a  nullity,  38S 
distributive,  55 

costs  on  issue  on,  55,  56 
Payment  of  claim- 
defendant  may  make  at  any  time,  391 

costs,  391 
of  debt  and  costs  indorsed  on  writ,  12 
Payment  into  Court- 
in  what  cases,  52 
all  actions  except  malicious  arrest  or  prosecution,  or  debauching  plaintiff's 

daughter  or  servant,  52 
sole  defendant  may  plead,  52 
one  or  more  of  several  defendants,  by  leave,  52,  53 
in  detinue,  usual  application  is  to  stay  proceedings,  52 
no  rule  for,  required,  except  where  by  leave,  54 
in  action  on  bUl  of  exchange,  308 
in  consolidated  actions,  390 
payment  out  of  money,  54 
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Pftyment  into  Court  (con.)— 

payment  out  to  plaintifE,  or  attorney  on  written  authority,  54,  390 
plea  of,  53 

form  of,  54,  169 
no  other  defence  permitted,  53 
efEect  of,  as  admission,  53 
amendment  of  plea,  53 
with  apology  under  Defamation  Act,  53 
receipt  for  money,  on  margin  of  plea,  54 
costs  on,  54,  390 
replication,  after  plea  of,  54 
acceptance  of  sum,  54 
costs  on,  55,  390 
that  sum  is  not  enough,  55 

costs  after  such  issue,  55,  390 
Penal  actions^  leave  to  compound,  423 
form  of  rule,  423 
payment  of  composition,  423 
Person,  party  acting  in,  to  give  notice  if  solicitor  retained,  379 
address  of,  11,  431 
order  to  proceed  in,  required  where  solicitor  has  acted,  379 
Personal  actions  to  be  conunenced  by  writ  of  summons,  8 
Petitions  to  be  dated  and  signed,  423 
Plea^ 

notice  to  plead  to  be  indorsed  on  declaration,  4d 

omission  of,  irregularity,  48 
time  for,  384 

letting  in  to  plead,  385 
after  amendment  of  declaration,  48,  65 
after  order  for  security,  48,  49 
after  particulars,  49,  384 
of  pleas  in  abatement,  48 
title,  date  and  entry,  44 
date  of  added,  44 
when  appearance  out  of  time,  28 
before  appearance,  27 
further  time — 

Court  or  Judge  may  extend  time,  48,  49 
usual  order,  49 
two-day  order  ex  parte,  416 
commencement  of,  49,  168 

in  person  or  by  attorney,  50 
of  second  and  other  pleas,  50,  169 
to  part  of  declaration,  50,  169 
conclusion  of,  50 
distributive,  55 

costs  on  issue  on,  55,  56,  156 
to  several  counts,  56 
embarrassing  may  be  struck  out  or  amended,  42:    See  Embarrassing 
PleacUngs. 
false,   43 
sham,  43 
demurrable,   43 
costs  on,  42 
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Plea  (con.)-^ 

express  colour,  special  traverse,  actionem  non  and  prayer  of  judgment 

unnecessary,  49 
traverse  may  be  general  or  of  separate  allegation,  56 

aUegation  should  be  material,  56 
several  pleas,  58.    See  Several  Matters. 
leave  to  plead,  5S,  386 
on  same  defence,  385,  386 
what  allowed  without  leave,  59 
objections  to  pleading,  59 

judgment  if  other  matters  pleaded  without  leave,  60 
setting  aside,  60 
particular — 

set  off,  plea  of,  distributive,  55 

judgment  for  excess  on  plea  of,  343 
particulars  of,  388 

none  where  credits  given,  388 
matter  subsequent  to  action,  50  389 

reply  to,  and  costs,  390 
puis  darrein  continuance,  50,  51 
affidavit  with,  51 
at  nisi  prius  or  in  banco,  51 
within  eight  days  of  matter  arising,  51 
former  pleas  abandoned,  51 
what  may  be  pleaded,  51 
reply  to,  and  costs,  390 
cross  action,  51.    See  Cross  Action,  Plea  of. 
payment  into  Court,  52,  390.    See  Payment  Into  Coiirt 
payment,  388.    See  Payment, 
to  action  partaking  of  breach  of  contract  and  tort,  may  be  good 

either  way,  55 
equitable  plea,  61.    See  Equitable  Plea. 
to  new  assignment,  61 
forms  of  (C.L.P.  Act,  Sch.  Ill),  173,  174 
to  causes  of  action  specially  indorsed,  to  be  verified,  386 
non  assumpsit,  effect  of  plea  of,  386 
never  indebted,  effect  of  plea  of,  387 
non  assumpsit  and  never  indebted,  inadmissible  in  actions  of  BiUs 

of  Exchange,  i^.N.'s,  &c.,  387 
confession  and  avoidance,  matters  in,  must  be  pleaded  specially, 

387,  388,  389 
lien  to  be  pleaded,  387 
Frauds,  Statute  of,  to  be  pleaded,  387 

fraud,  general  plea  not  allowed,  particular  matter  to  be  pleaded,  387 
non  est  factum,  effect  of  plea  of,  387 
nil  debet,  plea  of,  not  allowed,  388 
right  of  way,  plea  of,  plan  or  chart  annexed,  388 
non  detinet,  effect  of  plea  of,  388 
not  guilty,  effect  of  plea  of,  in  tort,  388 
in  conversion,  389 
in  trespass,  389 
not  possessed,  effect  of  plea  of,  389 
judgment  recovered,  plea  of,  390 

on  replication  to,  notice  to  produce  record,  390 
general  issue  by  Statute,  when  pleadable,  230 
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Plea  (con.)— 

particular  (con,) — 

general  issue  by  Statute,  form  of,  230 
how  pleaded,  389 

consequences  of  not  pleading  *'  by  fltatute,"  231 
in  actions  on  negotiable  instruments,  307.     See  Negotiable  Instni- 
ments  Procedure  Act 
judgment  for  want  of,  385 

setting  aside  when  regular,  26 
amendment  of  embarrassing,  42 
in  abatement,  33,  37.    See  Abatement^  Pleas  in. 
time  for  pleading,  48 
Pleading- 
fictitious  and  needless  averments  need  not  be  made,  41 
embarrassing  may  be  struck  out,  43.    See  Embarrassing  Pleadings. 
title,  date  and  entry,  44 
forms  of,  45,  172 
signature  of  counsel  to,  not  required,  45 

but  must  be  signed  by  party,  counsel,  or  solicitor,  381 
distributive,  55,  56 
general  traverse  allowed,  56 

or  of  special  allegation,  56 
and  demurring  together,  allowed  by  leave,  57,  58,  386 
direction  as  to  which  issue  is  to  be  first  tried,  57 
several  on  same  grounds,  385 
several  matters,  58,  385,  386.    See  Several  Matters. 
after  time  limited,  385 
time  for,  after  amendment,  65 
after  replication,  time  for,  385 
form  of,  paper,  writing,  kc,,  425 
Plural  in  Rules  includes  singular,  376 
Polioe  Magistrate.    And  see  Magistrate. 

to  issue  writs  in  certain  towns,  230,  380 
subpoenas,  395 
Policies  of  Insurance- 
averment  of  interest  in  action  on,  383 
interest  given  as  damages  in  action  on,  90 
Postea— 

note  by  Associate  corresponds  with,  397 
form  of,  on  verdict  for  plaintiff,  452 
Posting  proceedings  in  Prothonotary's  office,  28,  431 
PMtponement  of  trial,  79,  80,  393.    See  Trial. 
Poundage,  party  issuing  execution  entitled  to  levy,  88 

when  sheriff  entitled  to,  88 
Poverty,  fees  may  be  remitted  in  case  of,  432 
Praecipe— 

for  writ  of  summons,  9,  380 
in  country  towns,  230 
form  of,  447 
for  writ  of  execution,  403 
for  renewed  writ  of  summons,  13 
for  ca.  re.,  form  of,  448 
for  writ  of  revivor,  93 
Prayer  of  Judgment  unnecessary,  49 
except  in  pleas  in  abatement.  49 
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Predudl  non,  unnecessary,  49 

Prefatory  averments  unnecessary  in  declaration  in  libel  or  slander,  47,  48 

Preseribed— 

in  C.L.P.  Act,  means  by  Rule  of  Court,  8 
Printed  documentSy  form  of,  425 

Prisoner  in  execution  for  less  than  £20,  discharge  after  twelve  months,  405 
Privy  CouneO,  appeal  to— 

against  final  judgment  of  Court,  right  of  appeal  given,  325 
local  Statute  cannot  take  away  right,  326 
final  judgment,  what  is,  325 

order  discharging  rule  nisi  for  new  trial,  325 

new  trial  order  on  one  of  several  grounds  not  final,  326 

on  question  of  costs  alone,  none,  326 

interpretation  of  Statute  involved  allowed,  326 
on  review  of  taxation  allowed,  326 
of  Supreme  Court,  what  is,  326 

decree  of  Judge  in  Equity,  appeal  from,  326 
order  of  Judge  made  Rule  of  Court,  no  appeal,  326 
against  interlocutory  judgment,  discretionary,  331 
interlocutory  judgment,  what  is,  331 
order  granting  new  trial  is,  331 

where  substantially  final,  appeal  allowed,  325 
order  refusing  stay,  331 
order  refusing  to  dissolve  injunction,  331 
where  Court  equally  divided,  332 
limitation  of  amount — 

sum  or  matter  at  issue  above  value  of  £500 — 
evidence  of  value,  327,  328 
verdict  over  £500  reduced,  326 
verdict  with  interest,  326 
claim  for  more  than  £500,  verdict  for  defendant,  new  trial 

ordered,  326 
claim  reduced  after  demurrer,  327 
not  above  value  of  £500 — 

claim  £10,000,  verdict  Jd.,  327 
pretium  afiectionis,  327 
judgment  involving  directly  or  indirectly  claim  to  property  or  civil 
right,  326 
small  verdict  affecting  rights  of  parties  to  over  £500,  327 
similar  rights  of  other  parties,  no  appeal,  327 
civil  right — 

decree  nisi  in  divorce,  327 
person  aggrieved,  solicitor  held  to  be  acting  without  authority  not,  328 
time  for  application — 

petition  within  fourteen  days,  326,  328 
Sundays  and  holidays  count,  328 
petition — 

form  of,  328 

affidavits  supporting,  328 
of  value,  327,  328 
hearing  of  petition — 
by  Court,  328 

may  be  two  Judges,  328,  406 
by  Equity  Judge  as  Court,  328 
by  single  Judge  for  Court,  328 
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PriYy  Coanoil,  appeal  to  (con,)^ 
hearing  of  petition  (con.) — 

single  judge,  confirming  order  of,  328 
•  appeal  from  grant  or  refusal  by,  328 
the  order — 

form  of,  330 
security  for  costs,  330 

in  pauper  case,  no  power  to  dispense  with,  330 
within  three  months,  330 
discharge  of  order  where  security  not  given,  331 
security  for  costs  of  transcript,  330,  406 
appointments  to  settle  transcript  to  be  taken  out,  330,  406 
final  order,  on  conditions  being  fulfilled,  330,  406 
stay  of  proceedings  pending  appeal,  328,  329 
in  what  cases,  328,  329 
security  for  performance  of  order,  329 
leave  to  proceed  pending,  328,  329 

security  for  performance  of  order  of  Privy  Council,  329 
party  succe^ng  here  not  bound  to  prosecute  his  rights,  329 
costs  of  petition  and  order,  330,  331 
costs  where  application  refused,  327 
death  of  respondent,  action  on  bond  for  costs,  331 
special  leave  may  be  granted  by  Privy  Council^  332 

pauper  cases,  332 
the  transcript — 

evidence  decree,  &c.,  332 
Judge's  reasons,  332 

of  Judge  of  first  instance,  333 
transmission  to  registrar,  334 
index,  334 
printing,  334 

within  time  fixed,  otherwise  appeal  lapses,  335 
order  of  Privy  Council — 

to  be  carried  into  effect,  333 
consequential  orders,  333 
to  be  filed  of  record,  333 
costs  ordered,  no  set  off  of,  333 

not  trebled,  333 
copy  of  record  to  be  lodged  here  after  order,  406 
Prooeedingy  in  cause  after  lapse  of  a  year,  394 
Proehein  ami- 
infant  sues  by,  28.    See  Next  Friend. 
ProduoBy  notice  to,  74.    See  Notioe  to  Produce. 
Production  of  documents  on  motion,  148 
Profcrt  and  Oyer,  abolished,  44 

documents  may  be  set  out  in  pleading,  44 
Proliibition  and  Mandamus  Act,  1901.    See  Prohibition,  Mandamus. 
Proliibition— 

application  for,  on  affidavits,  322 
declaration  in  322 
demurrer  or  plea  to,  322 
judgment  on  verdict,  &c.,  322 
costs  and  damages,  322 
service  of  affidavits  on  magistrates,  419 
on  clerk  of  petty  sessions,  420 
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Prohibitioii  (con.)— 

title,  446,  458 
Promissory  Notes- 
plea  in  action  on,  307 

loss  of,  308 

See  N^otiable  Instmmeiits  Procedure  Act. 
Property,  defined,  8 
Prothonotary— 

issues  writ  of  summons,-  8 

inquiry  of  damages  before,  84.    See  Inquiry. 

includes  Master  and  Registrar,  in  certain  Rules,  377 

has  charge  of  records,  378 

duties  of,  may  be  performed  by  Chief  Clerk,  476 
Puis  Darrein  contbiuaiioey  plea  or  other  pleading,  50,  51 

reply  confessing  plea  of,  390 

Quare  Impedlt,  action  of,  not  personal,  8 

practically  obsolete,  8 
Queensland^  writ  for  service  in,  in  force  for  four  months,  380 

time  for  appearance  to,  381 
Qui  tarn  actions,  compounding,  423 
Quo  warranto,  title  of  proceedings,  446,  458 

Real  Property  Aot— 

issues  under,  trial  without  jury  by  consent,  342 

applications  under  to  Court  may  be  made  to  Equity  Court,  343 
Recognlzanees.    See  Fines. 
ReeordSy  Prothonotary  has  charge  of,  378 

produced  on  order,  not  subpoena,  395 

title  of  order,  395 

expenses  of  officer,  395 
Reference  to  prothonotary,  certificate  to  be  filed,  401 
Register  of  solicitors  to  be  kept,  378 

of  address  of  solicitor  and  agent,  378 
R^^trar  included  in  "  Prothonotary  "  in  certain  Rules,  377 
Registration  of  .firms  Aet,  mentioned,  30,  37  ;  p.  Ix. 
Rejoinder,  time  for,  385 
Remitting  issues— 

to  District  Court,  81.    See  District  Court. 

to  Commissioner,  83.    See  Inquiry,  Writ  of. 
Renewal  of  writ  of  summons,  13,  14 

of  writ  of  execution,  89 
Renewed  writ  of  summons,  13,  14 
Render  in  discharge.  See  Arrest  on  Mesne  Process. 
Replevin,  not  to  be  joined  with  other  causes  of  action,  38 
Replication- 
time  for,  385 

judgment  for  want  of,  385  • 

precludi  non,  or  prayer  of  judgment  unnecessary,  49 

after  plea  of  payment  into  Court,  54,  55 

general  traverse  allowed,  56 
or  of  special  allegations,  56 

equitable,  62.  See  Equitable  Replication. 

forms  of  (C.L.P.  Act,  Sch.  Ill),  174 
Reply.    See  Counsel. 
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Resdssion  of  existing  Rules,  376 

saving  of  Rules  in  other  jurisdictions,  376 
not  to  revive  Rules  previously  rescinded,  377 
Reddenoe  of  defendant,  in  writ  of  summons,  8,  9 

of  plaintifE  in  person,  11 
Restitution,  where  too  large  sum  levied,  404 
Retrospeetive,  Rules  as  to  costs  held,  158 
Return.    /See Exeeution ;  Sheriff;  Writ. 
Review  of  taxation.    See  Costs. 
Revival  of  Judgment- 
execution  may  issue  within  six  years  without,  91 
by  suggestion,  92 

leave  to  enter,  application  for,  how  made,  92 
service  of  rule  or  summons,  92 
form  of  summons,  169 
form  of  suggestion,  169 
moved  on  affidavits,  92 
leave  given  if  it  manifestly  appears  party  entitled,  92 
by  writ  of  revivor.    See  Revivor. 
Revivor— 

writ  of,  92 

revival  of  judgment  by,  92 
form  of,  93,  169 
teste  and  praecipe,  93 

appearance  to  writ,  by  notice  in  writing  to  other  party,  94 
venue  in  the  declaration,  &c.,  may  be  laid  in  any  district,  93 
plaintiff  quashing,  406 

to   revive  judgment  less  than  ten  years'  old,  issues  without  rule  or 
order,  94 
after  ten  years  rule  or  order  required,  94 
after  fifteen  years  rule  to  show  cause  required,  94 
death  after  interlocutory  judgment,  in  case  of,  98 
after  marriage  of  woman  plaintiff  or  defendant,  100 
Right  to  begin,  80.    /See  Begin  at  Trial,  Right  to. 
Right  of  Way»  plea  of,  plan  or  chart  annexed,  388 
Rule  Nisi—  t 

for  new  trial    See  New  Trial. 
grounds  to  be  stated,  417 

unless  apparent  on  face  of  Rule  or  on  affidavits,  417 
when  stay  of  proceedings,  418 
affidavits  in  opposition  to,  time  for  serving,  419 

affidavits  on  which  rule  granted,  to  be  sworn  and  in  Court  at  time  of 
rule,  430 
Rules,  General- 
establishing  scales  of  costs  held  retrospective,  158 
power  to  make,  under  C.L.P.  Act,  162 

under  Supreme  Court  Procedure  Act,  344 
under  Supreme  Court  and  Circuit  Court  Act,  360 
rescission  of  existing,  376 

saving  of,  in  other  jurisdictions,  376 
not  to  revive  Rules  previously  rescinded,  377 
Rules  and  Orders- 
service  of,  by  sheriff,  deputies,  or  other  persons,  230 
for  payment  of  money  to  have  effect  of  judgment,  282 
execution  thereon,  282  % 
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Rules  and  Orders — 

of  Court,  date  of,  415 

signature  of,  415 

seal,  415 
enlargement  of,  by  Court  without  notice,  415 
extending  time  for  more  than  two  clear  days,  not  made  ex  parte,  416 

ex  parte  order  may  be  rescinded  or  varied,  416 
making  Judge's  order  Rule  of  Court,  costs,  418 
of  single  Judge  acting  for  Court,  signed  by  Judge,  354 

Satisfaetion,  acknowledgement  of,  401 

piece,  form  of,  448 
Scales  of  Costs,  158.    See  Costs,  Scales  of. 
prescribed  by  Rule,  432 
Schedule  of,  467 

rule  prescribing  held  retrospective,  158 
Scire  Fadas,  Writ  of— 

is  founded  on  some  matter  of  record,  94 
tested,  directed,  and  proceeded  on,  like  writ  of  revivor,  93 
against  executor  on  judgment  of  assets  in  futuro,  94 
service  and  return  of,  405 

advertisement,  if  defendant  cannot  be  found,  405 
quashing  by  plaintiff,  406 
Seal  on  writ  of  summons,  9 

corporation,  retainer  of  attorney  under,  11 
Search,  by  person  not  party,  only  by  leave,  432 
Securities  for  money- 
included  in  "  Property  "  in  C.L.P.  Act,  Part  XX.,  8 
Security  for  costs,  153.    See  Costs,  Security  for. 
Serviee  of  writ,  summons,  rule  or  order — 
by  sheriff,  deputy,  or  other  persons,  230 
of  writ  of  summons — 

out  of  time  may  be  waived,  14 
indorsement  of  time  of,  15 
affidavit  of,  to  state  day  when  indorsed,  15 
copy  of  writ  should  be  annexed,  15 
not  to  be  sworn  before  solicitor,  &c.,  430 
by  whom  served,  15,  230 
to  be  personal  if  possible,  16 
how  effected,  16 

reasonable  efforts  to  let  in  substituted,  17 
on  attorney,  17 
reasonable  efforts  to  serve,  17 
substituted  service,  17 
irregularities  in,  18 
waiver  of,  18 

notice  to  defendant  not  to  appear  after  irregular  service,  18 
out  of  the  jurisdiction,  19,  21 

on  foreigner,  22 
statutory  service,  17 
on  solicitor,  where  party  represented  by  solicitor,  379 
of  declaration,  382 
of  pleadings,  385 

proceedings  in  default  of,  385 
affidavit  of,  not  to  be  sworn  befoce  solicitor  or  clerk,  430  ^^  ^ 
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Senrioe  (con.)-^ 

mode  of  service,  430 

address  for,  where  party  sues  or  defends  in  person,  431 
by  posting  up  proceedings  in  Prothonotary's  office,  when  office  of  solicitor 
not  registered,  431 
or  no  proper  address  of  party  in  person  given,  431 
where  defendant  has  not  appeared  no  further  service,  431 
original  of  rule  or  order  need  not  be  shown  unless  demanded,  431 
except  in  case  of  attachment,  431 
Senrioe  and  Execution  of  Process  Act  (Conunonweaith),  484 
writ  of  summons — 
definition,  485 

may  be  served  in  other  State,  485 
by  any  person,  495 
original  need  not  be  produced  unless  demanded,  496 
indorsement  of  service,  496 

affidavit  of,  496 
indorsements  on,  485,  486 

not  properly  indorsed  invalid  under  Act,  486 
concurrent  with  writ  for  service  within  State,  486 
time  for  appearance  to,  486 
appearance  to  state  address  for  service  within  five  miles  of  Court,  486 

illusory  address,  486 
security  for  costs,  by  plaintiff,  486 
proceedings  in  default  of  appearance — 
leave  to  proceed  may  be  given,  487 
affidavit  as  to  subject  of  suit,  487 
as  to  service,  487 
judgment,  effectual  as  if  writ  served  within  jurisdiction,  488 
jurisdiction,  no  more  given  than  if  writ  served  within  jurisdiction,  488 
process  other  than  writ  of  summons,  488 

other  writs,  notices,  &c.,  may  be  served  in  other  States,  488 
service  to  be  made  and  have  same  force  as  if  within  jurisdiction,  488 
summons  for  offence,  488 
subpcBna,  489 
proof  of  service — 
by  affidavit,  489 
affidavit  to  state  date,  496 
in  same  manner  as  within  jurisdiction,  489 
indorsement  of  service,  496 
execution  of  warrants,  490 

time  to  apply  for  discharge,  496 
writ  of  attachment  executed  by  leave,  491 

affidavit  for  leave,  497 
judgments,  enforcement  of,  491 
title  of  proceedings,  498 
certificate  to  be  given,  491 

copy  to  be  filed  and  entered  in  book,  499 

form  of,  495 

to  be  registered,  491,  492 

Australian  register  of  judgments  to  be  kept,  496 

form  of,  497 
certificate  to  be  filed,  496 
to  be  registered,  491,  492 

registration  noted  on  certificate,  496 
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Serrloe  and  Execution  of  Process  Act  (Commonwealth)  (con.}— 
judgments,  enforcement  of — 

certificate  to  be  registered,  after  twelve  months  by  leave,  492 
has  effect  of  judgment,  492 
certified  copy  of  certificate,  496 
Courts  of  like  jurisdiction/  what  are,  492 
execution — 

affidavit  within  thirty  days  before  issue,  492,  496 
Court  has  jurisdiction  as  over  its  own  judgments,  493 

may  stay  proceedings,  493 
proceedings  on  certificate  to  be  notified  to  Court  issuing  certifi- 
cate, 493 
notification  to  be  filed,  496 

satisfaction  to  be  notified   to  Court  where  certificate  regis- 
tered, 493 
person  issuing  execution  or  other  process,  and  officer  executing 

to  notify  officer  of  Court,  497 
proceedings  on  judgment  on  which  certificate  issues  to   be 

notified  by  party  to  prothonotary,  499 
proceedings  to  be  notified  to   Court  where  certificate   regis- 
tered, 499 
form  of  notice,  500 

notification  from  other  Court  to  be  filed,  499 
form  of  notices,  498 
proceedings    in    any   jurisdiction  of   Court  to  be  notified  to 
officer  of  jurisdiction  where  registered,  496 
Rules,  power  to  make,  494 
fees,  498 

costs,  as  in  like  proceedings  in  Court,  497 
Set  off,  plea  of— 

particulars  of,  388 

plea  a  nullity  without,  388 
unnecessary  where  credits  given,  388 
judgment  for  excess,  343 
IS  distributive,  55 
of  damages  and  costs,  157,  434 

none  in  same  suit  to  prejudice  of  lien,  434 
Setting  aside— 

writ  of  summons,  23 
judgment  regularly  signed  by  default,  26 
irregularly  signed,  27 
for  want  of  appearance,  26 
of  replication,  &c.,  26 
proceeding  for  irregularity,  417 
Setting  down  for  trial — 

at  next  sittings  after  issue  joined,  391 
issues  and  service  of,  391,  392 
after  new  trial  ordered,  392 
'     cause  lists,  392 

transfer  of  causes,  392 

at  Circuit  Courts,  392 

postponing  or  removing  from  list,  applicatior,  393 

postponement  of  sittings,  effect  of,  393 

remanets,  393 


C.L.P.A.  37 

Digitized  by 


y  Google 


SEVERAL  Index. 

Sev«nd  m»lters^ 

may  be  pleaded  by  leave,  58,  386 
Judge's  order  allowing,  58 
ex  parte,  386 
appeal  against,  58 
abstract  of,  58 

should  properly  show  pleas  to  be  pleaded,  58 
pleas  should  follow,  58 

or  other  party  may  sign  judgment,  59 
when  leave  refused,  58 
objections  to,  59 

pleas  which  may  be  pleaded  without  leave,  59 
judgment  when  pleaded  without  leave,  60 
on  same  ground  of  answer  or  defence  not  allowed,  385 

except  when  necessary  to  determine  real  question,  386 
Shares,  charging  order  on,  289.    See  Charging  Order. 
Sheriff— 

when  entitled  to  poundage,  88 

fees  charged  under  Statute,  prothonotary  cannot  tax,  88 
expenses  of  execution  taxed  on  order,  424 
account  of  expenses  and  proceeds  of  execution  ordered,  424 
interpleader  by,  239.    See  Interpleader, 
tenure  of  office  of,  337 
bond  by,  for  execution  of  office,  337 
enforcement  of,  337 
liability  of  surety,  337 
monthly  return  of  fines,  338 
sheriff  or  deputy  to  attend  Courts,  338 
fees  chargeable.  Governor  to  fix  scale,  338 

scale  of,  340 
special  bailiff  to  act  instead  of,  in  certain  cases,  507 
appointment  of,  338 
fees  in  case  of  appointment  of,  338 
liability  of  sheriff,  339 
district  sheriffs  may  be  appointed,  339 
sheriff  to  execute  writs,  423 

to  pay  balance  of  moneys  to  solicitor  or  creditor,  424  after  notice, 
to  return  writ  or  bring  in  body  within  four  days 

424 
rule  to  return  expiring  in  vacation,  424 
issue  of  rules  to  return  in  vacation,  424 
to  return  though  out  of  office,  424 
expenses  may  be  taxed,  424 
attachment  on  rule  to  return  in  vacation,  424 
officer  not  compellable  to  go  more  than    forty  miles,  424 
more  than  100  miles  mileage  not  allowed  without  order,  424 
expenses  of  execution  at  a  distance,  424 
not  to  act  on  conditional  order  to  suspend  execution,  425 
in  vacation,  issue  execution  and  return  of,  377 
Signatope  to  pleadings,  45,  381 

of  officer  on  writ  of  summons,  10 
of  petition,  423 

of  memorandum  for  new  trial,  398 
Slander,  prefatory  averments  unnecessary  in  declaration  in,  47,  48 
Sdlidtop.    See  Attorney. 
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South  AustraUay  wnt  for  servioe  in,  in  foioe  four  montha,  380 

time  for  appearance  to,  381 
Special  bailiff,  appointment  of,  338.    See  SherilL 
Spedal  case- 
question  of  law  stated  by,  after  writ  issued,  40 
there  must  be  bona  fide  question  raised,  40 
under  General  Legal  Procedure  Act,  232 
amendment  of,  40 

copies  to  be  lodged  and  served,  400 
judgment  for  money  and  costs  on,  40,  41. 

execution  on— -41 
setting  down,  400 
Special  indorsement— 

on  writ  of  summons,  24 
in  what  cases,  24 
form  of,  24,  167 
stands  for  particulars,  24 

interest  not  to  be  claimed,  unless  under  express  contract,  24 
improper  special  indorsement,  25 

particulars  to  be  filed,  25 
other  or  different  particulars  should  not  be  given,  25,  38;) 
credits  should  be  given,  25 

judgment  by  default  on  specially  indorsed  wiit,  25 
See  Judgment  by  Default 
where  only  some  defendants  appear,  29 
pleas  to  causes  of  action  specially  indorsed  to  be  verified,  386 
time  for  pleading  in  action  on,  384 
time  runs  in  vacation  in  action  on,  377 
Special  traverses,  unnecessary,  49 
Specific  goods— 

execution  may  issue  for,  88 

if  not  found.  Court  or  Judge  may  order  return  of,  88 

attachment  for  disobedience  of  order,  88 
value  of,  separate  writ  of  fi.  fa.  may  issue  for,  88 
Speedy  execution,  37,  403 

^    application,  how  made,  403 
State  Laws  and  Records  Recognition  Act  (Conunonwealth),  479.  See  Evidence. 
**  Statute/'  meaning  of,  in  pleadings  and  proceedings,  230 

general  issue  by,  230,  389 
Statutory  declaration.    See  Oaths  Act 
Stay  of  execution,  403 

application  to  presiding  Judge  on  verdict,  403 

otherwise  on  notice  or  summons,  403 
none  after  final  judgment,  403 
where  new  trial  moved  for  on  leave  reserved,  403 
Stay  of  Proceedings— 

on  writ  of  summons  where  attorney  not  authorized,  11 
upon  payment  of  sum  indorsed  on  writ  and  costs,  391 
upon  payment  of  debt,  damages  and  costs,  12 

in  one  action,  391 
in  detinue,  on  giving  up  goods,  52 
when  rule  nisi  is,  418 
in  second  action  for  same  cause,  139 

in  ejecctment,  139.    See  Ejeotment. 
generally,  where  second  action  vexatious,  130 
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Stay  of  Prooeedlngs— (con.)— 

in  second  action  for  same  cause — (con,) — 

generally,  stay  ordered  till  costs  of  first  action  paid,  139 
first  action  in  District  Court,  140 
non  pros,  in  District  Court,  140 

query,  whether  it  must  be  shown  that  second  action  vexa- 
tious, 140 
not  ordered  in  action  by  infant,  by  new  neict  friend,  140 
till  costs  of  new  trial  motion  paid,  140 
on  appeal  to  Privy  Council.    See  Privy  CouncU. 
Sfleking  up  proceedings— 

where  address  of  defendant  not  given  or  illusory,  28 
leave  for,  29 

where  office  of  solicitor  acting  not  registered,  431 
where  address  of  party  in  person  more  than  two  miles  from  G.P.O.,  431 
Stocky  charging  order  on,  289.    See  Charging  Order. 
Strildng  out  embarrassing  pleadings,  42.    See  Embarrassing  Pleas. 

equitable  pleadings,  63 
Subjoined,  memorandum  or  notice  to  be,  may  be  indorsed  and  vice  versa,  425 
Subpoena— 

issue  of,  by  Commissioners  at  Circuit  towns,  230,  395 
none  to  produce  records,  395 
Suggestion— 

of  judgment  when  only  some  defendants  appear,  29 
to  revive  judgment,  92 

form  of,  169 
of  death,  95-97 

in  ejectment,  134,  135.    See  EJeotment. 
of  default  in  proceeding  to  trial  after  notice  by  defendant,  78 
of  plaintiff  or  his  representatives'  default  in  proceeding  after  death  of 

party,  99 
of  marriage  in  action  by  or  against  woman  plaintiff  or  defendant,  100 
of  omitted  facts,  on  motion  in  arrest  of  judgment,  or  for  judgment  non 
obstante,   105 
Summons,  Chamber.    See  Cliambers. 
Summonses,  Rules,  etc.,  Rules  as  to,  415 
Summons,  writ  of,  8 

personal  actions  commenced  by,  8 
where  defendant  within  the  jurisdiction,  8 
form  of,  165 

parties,  kc,,  name  of  plaintiff,  9 
of  defendant,   10 
residence  of  defendant,  8,  9 
addition  and  character  of  parties,  9 
number  of  parties,  10 
residence  of  plaintiff  in  person,  11 
address  of,  11 
cause  of  action  need  not  be  stated,  10 
by  what  officer  issued,  10 

in  country  towns,  2:50.  380 
signed  by  officer  issuing    10 
date  and  teste,  10 

amendment  of  date,  10 
on  a  Sunday  a  nullity,  10 
sovereign   issue  in  name  of,  9  r^  i 
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Indbz.  summons 

Summons,  writ  of,  (con.y- 

where  defendant  within  the  jurisdiction  (can.) — 
attorney's  name  to  be  indorsed,  10,  11 
of  country  attorney,  10 

and  place  of  abode,  10,  11 

to  declare  his  authority,  11 

and  who  plaintiff  is,  11 

stay  where  no  authority,  11,  12 
sealing,  9 
signing,   10 

vacation,  may  be  issued  in,  377 
indorsement  of  debt  and  costs,  12 

form  of,  12,  166 

stay  on  payment,  12 

omission  of,  12 

costs  may  be  taxedi  12 

amount  of  costs,  13 

action  under  £10,  13 
Praecipe  for,  9,  230 

to  be  filed  before  writ  issues,  380 

where  writ  issues  in  country  towns,  230 

form  of,  447 
special  indorsement.     And  see  Spedal  Indorsement 

in  what  cases,  24 
form  of,  24,  167 

stands  for  particulars,  24,  25 

interest,  24 

improper,  25 

credits,  25 
indorsement  of  claim  for  injunction  or  mandamus,  109,  107 

See  Mandamus ;  Injunetion. 
service  of,  16 

indorsement  of  date  of,  15 

affidavit  of,  15 

by  whom  served,  15,  230 

memorandum  in  respect  of,  10 

on  corporation,  15 

head  officer,  clerk,  &c.,  15,  16 

on  foreign  corporation,  15 

personal  service,  16 

other  than  personal,  16,  17 

on  attorney,  17 

after  time  limited,  14 
waiver,  14 
not  a  nullity,  14 

irregularity,  in  18 
waiver  of,  18 
appearance,  time  for,  381 
concurrent  writs,  13 

within  and  without  jurisdiction,  23,  486 
renewal  of  writ,  13,  14 

renewed  writ,  evidence  of  date  and  commencement  of  action,  H 
time  in  force.  380 
altering  writ,  9 

resealing  altered,  9  r^  J 
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Summons,  writ  of,  (con)— 

where  defendant  within  the  iurisdiction  (con,) — 
amendment  of,  10 
of  date,  10 

after  plea  in  abatement  or  notice,  33,  36 
name  of  defendant,  10,  23 
indorsement  of  debt,  12 
general  power  of,  22 

to  save  the  Statute  of  Limitations  running,  22 
of  time  for  appearance,  23 
wrong  form  used,  23 
of  copy  of  writ,  22,  23 
setting  aside,  23 
Where  defendant  is  out  of  jurisdiction — 
defendant  a  British  subject,  18 
corporations,  19 
form  of  writ,  18,  166 
cannot  be  specially  indorsed,  19,  25 
other  indorsements,  19 
time  for  appearance,  381 
leave  to  proceed,  18,  21 

affidavit  to  obtain,  18,  19 

may  be  sworn  before  consul,  24 
cause  of  action,  19,  20 

arising  within  jurisdiction,  20 
service  of  writ,  21 

defendant's  neglect  to  appear,  18,  21 

living  out  of  jurisdiction  with  intent  to  defeat  creditors,  18,  21 
proof  of  debt  or  damages,  18 
declaration  must  be  filed,  21 
concurrent  writs,  23 
temporarily  within  jurisdiction,  19 

in  other  Australian  States.    See  Service  and  Execution  of  Process  Act. 
defendant  a  foreigner,  22 
form  of  writ,  22,  167 
notice  of,  22 

leave  to  proceed,  22  ^ 

does  not  apply  to  corporation,  22 
in  force,  for  how  long,  380 
amendment  of,>fifter  plea  in  abatement,  380 

under  Commonwealth  Service  of  Process  Act.    5ee  Service  and  Execution 
of  Process  Act. 
Sunday,  time  expiring  on,  432 
Supreme  Court  issue.     See  District  Court. 
Supreme  Court  and  Circuit  Court  Act,  345 

Judges,  appointment,  qualification  and  tenure  of  office,  348 
salaries  and  pensions  of,  349 
acting,  power  to  appoint,  349 
acting  for  other  Judge  in  special  jurisdictions,  350 
jurisdiction  of  Court — 

to  exercise  certain  powers  of  English  Courts,  352 

two  or  more' Judges  to  be  Court,  352 

Court  to  be  three  Judges  on  appeal  from  order  of  Judge,  352 

two  Banco  Courts  may  sit,  357 

Judge  appealed  from  not  to  sit  on  appeal^  352        ^  j 
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Supreme  CouH  and  Cirouit  Court  Act,  (con.)— 
jurisdiction  of  Court  (con.) — 

Judge  appealed  from  may  sit  on  rule  nisi,  352 
one  Judge  to  be  Court  in  certain  cases,  353 

single  Judge  to  act  for  Court  in  vacation  or  in  case  of  exigency  in 
term   353. 

See  Judge. 
Circuit  Courts — 

districts  to  be  proclaimed,  358 
Courts  to  be  proclaimed,  358 
holden  by  a  Judge,  358 
jurisdiction,   358 
delay  in  opening,  359 
custody  of  records,  359 
Court  fees,  359 
Rules,  power  to  make,  359 
Supreme  Court  Procedure  Act»  342 
trial  without  jury  by  consent,  342 
consent  in  writing  to  be  filed,  392 
of  issues  under  Real  Property  Act,  342 
finding  of  Judge  on  such  trial,  342 
applications  to  Court  under  Real  Property  Act  may  be  made  to  Equity 

Court,  343 
Full  Court  may  direct  nonsuit  or  enter  verdict,  343 
on  plea  of  cross  action  or  set  ofE  defendant  may  have  judgment  for 

excess,  343 
"  cause  of  action  "  in  foreign  attachment,  343 
Rules  of  Court,  powers  to  make,  344 

Tales.    See  Jury  Act 

Tasmania,  writ  for  service  in,  in  force  for  four  months,  380 

time  for  appearance  to,  381 
Taxation.    See  Costs ;  Legal  Practitioners  Act 
Tenant    See  Ejectment;  Landlord. 
Tender  of  amount  claimed,  to  stay  proceedings,  391 
Term  book- 
matters  entered  in,  in  order,  418 
term  paper,  made  up  from,  418 
business  taken  in  order  in  term  book,  418 

urgent  matters,  419  / 

Term  Paper  made  out  from  term  book,  418 
Teste  of  writ  of  summons,  10 
Time,  for  pleading  after  amendment,  65 

not  to  run  in  Long  Vacation  up  to  31st  January,  377 
except  in  respect  of  certain  business,  377 
business  by  leave  of  a  Judge  in  vacation,  377 
for  which  writ  of  summons  in  force,  380 
for  appearance,  380,  381 
for  declaration,  382 
for  plea,  384 

where  writ  specially  indorsed,  384 

where  writ  not  specially  indorsed,  or  other  causes  of  action  in  declara- 
tion, 384 
in  abatement,  35,  48 
for  repUcation,  385  o,,.ed  by  GoOgk 
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Time  (con.y- 

for  pleading  after  amendment,  65— 

for  rejoinder  and  subsequent  pleadings,  3df 

joinder  in  demurrer,  385 

setting  down  for  trial,  391 
notice  of  trial,  393 

short  notice  of  trial,  393 
to  proceed  to  trial,  394 
filing  memorandum  for  new  trial,  397 

ordering  filing  and  serving  Judge's  notes,  398 
for  signing  judgment,  400 
computation  of,  431 
"clear  days,"  431 
"days,"  431 

Christmas  and  Easter,  432 
Sunday,  432 
ntle  of  affidavit,  425 
of  pleadings,  44 

of  prohibition,  mandamus,  &c.,  446,  458 
Traverse  may  be  general,  or  of  separate  allegation,  56 

allegations  should  be  material,  56 
Trespass  to  land,  name,  abbuttals,  or  description  in  declaration,  383 
Trespass  action  recommenced  in  certain  c&ses  in  District  Court,  83 

See  District  Court, 
costs  in  Supreme  Court,  391 
Treble  costs.  153 
Trial- 
notice  of — 

cannot  be  given  in  person  where  attorney  on  record,  77 
default  in  proceeding  pursuant  to,  76  (see  infra); 
costs  where  no  formal  notice  given,  77 
in  vacation,  377 

generally,  time  for,  393 
short,  393 
continuance  of,  394 
countermand  of,  394 
in  town  or  country,  394 
countermand  of,  or  default  in  proceeding  to  trial — 

costs  of  the  day  for  not  countermanding  in  time,  76 
or  for  default  in  proceeding  to  trial,  76,  394 
rule  for,  76 

affidavit  in  support  of,  77 
what  are,  76 

payment  how  enforced,  76 

whether  necessary  to  make  order  a  Rule  of  Court,  77 
Court  may  be  moved  to  discharge  rule  for,  77 
reasonable  excuses  for  not  proceeding,  77 

cases  on,  77 
defendant    not  entitled  to  costs  where  case  struck  out, 
both  parties  being  absent,  77 
or    if    defendant    is    present   and  has  neglected  to 

obtain  nonsuit,  77 
defendant  not  entitled    to,  where   trial    prevented 
change  by  of  venue,  77 
notice  by  defendant  to  proceed  to,  77  {^  \ 

issue  must  have  been  joined,  77  Digitized  by  VjOOQIC 
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Trial  (con.)— 

notice  by  defendant  to  proceed  to  (con.) — 

neglect  by  plaintiff  to  bring  issue  on  for  trials  what  is,  77,  78 
neglect  where  issues  in  law  untried,  78 
after  injunction,  78 

where  proceedings  both  at  law  and  in  Equity,  78 
after  countermand  in  consequence  of  defendant's  conduct  or 

request,  78 
delay  by  defendant's  consent,  78 
negotiations  for  settlement,  78 
where  appeal  to  Privy  Council  pending,  79 
after  abortive  trial,  78 
length  of  notice,  394 

defect  in,  omitting  words  "  at  the  sittings,"  79 
suggestion  by  defendant  of  plaintiff's  failure  to  proceed  to  trial  may 
be  entered,  78 
if  plaintiff  has  died,  suggestion  of  death  must  be  first  entered,  78 
defendant  may  sign  judgment  for  costs  after  suggestion,  78 
Court  or  Judge  may  extend  time,  78,  79 

application  must  be  made  before  time  limited  has  expired,  79 
application  for  change  of  venue  aftier  notice,  too  late,  79 
adjournment  of,  79 
at  the  trial,  79 

on  the  ground  of  surprise,  79 
case  coming  on  unexpectedly,  77 
absence  of  witness,  79 
costs,  80 
plaintiff  may  geir  by  withdrawing  record,  80 
postponement  of —    . 

application  to  be  made  to  Judge  in  Chambers,  79 

absence  of  witi^ess,  affidavit  must  show  what  he  can  prove,  80, 

393 
till  after  prosecution  of  witnesses  at  first  trial  refused,  80 
costs,  80 
jury,  striking,  &c.,  270.    See  Jury  Act. 
counsel's  addresses,  80 

order  of,  at  trial,  80 
right  to  begin  at,  80.    See  Begin  at  Trial,  Right  to. 
variances  at,  verdict  and  judgment  in  case  of,  81 
setting  down  for,  391 

after  new  trial  ordered,  392 
without  jury,  consent  to  be  filed,  392 
order  in  cause  lists,  392 
\      called  on  in  order,  397 

setting  down  at  Circuit  Courts,  392 
removing  from  list  or  postponing,  393 
lemanets,  393 
proceedings  at — 

papers  in  cause  delivered  to  clerk  and  may  be  put  in  evidence, 
396 
custody  of,  396 
exhibits,  custody  of,  396 
right  to  begin  at,  397 
verdict  to  be  noted  down  and  entered,  397 

where  jury  disagrees.  271  ^^^^^^  ,,GoOgle 


TRIAL  Indbz. 

Trial,  writ  of,  83,  397.    See.  Inquiry. 

signed  by  Judge,  397 
"  Two  day  order,"  416 

Umpire.    See  Arbitration. 
Undefended  actions,  costs  in,  473 
UndMTtaldng  to  appear,  by  solicitor,  381 

Vacant  possession.    See  Ejectment. 
Vacation— 

time  not  to  run  in  long,  except  in  certain  matters,  up  to  31st  January,  377 
in  what  matters  time  runs,  377 
short,  time  runs  in,  377 
Variances— 

betyreen  proof  and  record  on  trial.  Judge  may  direct  special  finding  and 
judgment  may  be  entered  accordingly,  81 
Venue- 
marked  in  margin  of  declaration,  393 
in  ejectment  not  local,  76 
change  of  venue  in,  76 
where  causes  of  action  joined  in  same  suit  are  in  different  districts,  38 
stated  in  declaration,  46 
plaintiff  has  nght  to  lay,  75 
change  of,  74 

by  consent  or  order,  393 
country  cases,  393 
application  how  made,  75 
to  Court  or  Judge,  75 
usually  on  summons,  75 
costs  of,  76 
affidavits  in  support  of,  75 

by  defendant  must  show  defence  and  evidence  and  number 

of  witnesses,  75 
by  plaintiff,  must  show  evidence  and  number  of  witne88es,75 
must  show  balance  of  convenience  in  favour  of  change,  75 
view  advisable  is  matter  to  be  considered,  76 
country  cases,  ^75,  393 
to  or  from  Circuit  Courts,  393 
y  in  penal  action.  Crown  cannot  lay  venue  where  it  pleases,  76 

fair  and  unprejudiced  trial  cannot  be  had,  ground  for,  75 

allegations  against  jury  must  be  specific,  75 
time  for,  after  issue  joined,  76 

too  late,  if  trial  would  be  delayed,  76 
after  notice  by  defendant  to  go  to  trial,  76,  79 
after  time  to  plead  on  terms,  76 
after  notice  by  defendant  under  s.  HI,  79 
Verdict,  interest  on,  90 

where  jury  disagrees,  271 
noted  down  by  associate,  397 
Victoria,  writ  for  service  in,  in  force  for  four  months,  380 
time  for  appearance  to,  381 

Wager  of  law,  abolished,  231 

Waiver  of  service  of  writ  of  summons  out  of  time,  14 

of  execution  issuing  too  soon,  87  r^^^r^T^^ 
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WaiYer  {con,)—  • 

of  irregularity  generally,  417 
Warrant  of  Attorney- 
writ  of  summons  must  issue  before  execution  of,  8 
how  executed,  402 
defeasance  on  same  paper,  402 
to  be  recorded,  402 

unless  judgment  entered,  402 
leave  to  enter  judgment  on  warrant  a  year  old,  402 
after  ten  years,  402 
Western  Australia^  writ  for  service  in,  in  force  for  four  months,  380 

time  for  service  in,  381 
Witness- 
on  any  motion  or  summons,  examination  may  be  ordered,  149 
refusing  to  make  affidavit,  examination  may  be  ordered,  149 
And  see  Evidence  Act 
Witnesses  Examination  Act,  363.    See  Commission,  Evidence  on. 
Words 

Writ  of  attachment.    See  Foreign  Attacliment 
of  summons.    See  Summons, 
of  ca.  re.    See  Arrest  on  Mesne  Process. 
of  ca.  sa.     See  Capias  ad  Satisfaciendum, 
of  execution.    See  Execution, 
of  fieri  facias.    See  Fieri  Facias. 
of  inquiry,  83.    See  Inquiry, 
of  injunction.    See  Injunction. 
of  mandamus.    Ses  Mandamus. 
of  prohibition.    See  Prohibition, 
of  revivor.    See  Revivor, 
of  trial,  83.    See  Trial,  Writ  of. 
Writ- 

sherifi  to  execute,  423 

to  pay  balance  of  moneys  to  solicitor  or  creditor,  424 
to  return  writ  or  bring  in  body  within  four  days  after  notice,  424 
rule  to  return  expiring  in  vacation,  424 
issue  of  rules  to  return  in  vacation,  424 
to  return  though  out  of  office,  424 
expenses  may  be  taxed,  424 
attachment  on  rule  to  return  in  vacation,  424 
officer  not  compellable  to  go  more  than  forty  miles,  424 
more  than  100  miles  mileage  not  allowed  without  order,  424 
expenses  of  execution  at  a  distance,  424 
not  to  act  on  conditional  order  to  suspend  execution,  425 
in  vacation,  issue  execution  and  return  of,  377 
Written  Instrument- 
initials  and  contractions  in,  may  be  used  in  action,  44 

Tear,  proceeding  after  lapse  of,  394 
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PREFA-CE. 


It  has  been  suggested  to  the  Editors  of  the  work  on  the 
Practice  of  the  Supreme  Court  of  New  South  Wales  at  Com- 
mon Law,  which  was  published  in  that  year,  1903,  that  a 
second  edition  of,  or  supplement  to,  that  work,  bringing  it 
up  to  date,  would  be  a  great  convenience  to  the  profession. 
The  changes  in  the  law  on  the  subject  do  not  seem  great 
enough  to  warrant  the  expense  and  labour  of  a  new  edition. 
The  Editors  have  therefore  prepared  this  book  as  a  supple- 
ment to  the  original  work.  In  it  will  be  found  the  Statutes 
touching  on  the  subject  matter  passed  up  to  the  end  of  the  year 
1912.  The  Rules  of  Court  promulgated  to  that  date  have 
been  coUected,  and  printed  in  the  order  of  their  date ;  and 
the  Editors  desire  to  express  their  particular  obligation  to  Mr. 
A.  G.  Saddington,  Deputy  Prothonotary  of  the  Supreme  Court, 
who  has  supphed  them  with  a  fuU  and  complete  copy  of  these 
Rules,  otherwise  difficult  to  obtain. 

Notes  of  cases  on  practice  on  the  Common  Law  side  of  the 
Court  have  been  added.  These  notes  have  been  arranged  as 
annotations  to  the  original  Supreme  Court  Practice,  foUowin^ 
the  order  of  the  pages  of  that  work  ;  a  system  which  it  is 
believed  will  be  found  a  convenient  one. 

The  Editors  desire  to  express  their  acknowledgment  of 
the  assistance  rendered  them  in  the  revision  of  the  proofs  and 
otherwise  by  Mr.  W.  S.  Hinton,  Barrister-at-Law. 

T.  ROLIN, 

GEO.  M.  LONG  INNES. 
Januaby,  1913. 
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MENT AND  CROWN  SUITS  ACT, 
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Commissioner's  Memorandum  and  Certificate. 

This  Act  consolidates  : — 

Act  No.  30  (1897). 
Act  No.    4  (1904). 
I  certify  that  this  Act  solely  consolidates,  and  in  no  way  alters,  adds 
to,  or  amends  the  law  as  contained  in  the  Acts  thereby  consoUdated. 

CHAS.  G.  HBYDON, 
Commissioner  for  the  Consolidation  of  the  Statute  I^iw. 
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CLAIMS  AGAINST  THE  GOVERNMENT  AND 
CROWN  SUITS  ACT. 

ACT  No.  XXVII.,  1912. 

An  Act  for  consolidating  enactments  relating  to  Claims 
against  the  Government  and  Crown  Suits. 
[Assented    to,  26th   November,  1912.] 

See  generally  the  notes  in  S.C.P.,  pp.  197,  et  seq. 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  Legisla- 
tive Assembly  of  New  South  Wales  in  Parliament  assembled,  and 
by  the  authority  of  the  same,  "as  follows  : — 


Short  title. 


aepeal. 
Sohedule. 


I  of  Court 
under  Aeto 
hereby 
repealed. 
Aet  No.  80, 
1807,  •.  2. 


1.  This  Act  may  be  cited  as  the  "  Claims  against  the  Govern- 
ment and  Crown  Suits  Act,  1912." 

2.  (i)  The  Acts  mentioned  in  the  Schedule  to  this  Act  are 
hereby  repealed. 

(2)  All  rules  of  court  made  or  deemed  to  have  been  made 
under  the  authority  of  any  Act  hereby  repealed,  and  being  in  force 
at  the  time  of  the  passing  of  this  Act,  shall  be  deemed  to  have  been 
made  under  the  authority  of  this  Act. 


CUimAOt  may 
petitton 
Goyemor. 
Ibid  8.  3. 


Goyemor  may 
appoint 

defendant. 


Petitioner  may 
■ae  as  in 
ordinary 
m4. 8.  4, 


Action  not  to 
abate  by 
reason  of 
death  of 
nominal 
defendant. 

Aet  No.  4, 
1004,8.2. 

Goyemor  to 
appoint  fresh 
iWBtnal 


Ibid.  s.  3  (2). 


8.  (i)  Any  person  having  or  deeming  himself  to  have  any 
just  claim  or  demand  whatever  against  the  Government  of  New 
South  Wales  may  set  forth  the  same  in  a  petition  to  the  Governor 
praying  him  to  appoint  a  nominal  defendant  in  the  matter  of  such 
petition,  and  the  Governor  may  by  notification  in  the  Gazette 
appoint  any  person  resident  in  New  South  Wales  to  be  a  nominal 
defendant  accordingly. 

(2)  If  within  one  month  after  presentation  of  such  petition 
no  such  notification  is  made,  the  Colonial  Treasurer  shall  be  the 
nominal  defendant. 

4.  The  petitioner  may  sue  such  nominal  defendant  at  law 
or  in  equity  in  any  competent  court,  and  every  such  case  shall  be 
commenced  in  the  same  way,  and  the  proceeilings  and  rights  of 
parties  therein  shall  as  nearly  as  possible  be  the  same,  and  judgment 
and  costs  shall  follow  or  may  be  awarded  on  either  side  as  in  an 
ordinary  case  between  subject  and  subject. 

Leave  to  proceed  under  the  Employers  Liability  Act  may  be  given : 
Sydney  Harbor  Trust  v.  Ryan,  (1911)  13  C.L.R.  358. 

5.  The  death  of  a  nominal  defendant  appointed  imder  this 
Act,  or  any  Act  hereby  repealed,  shall  not  cause  tiie  action  or  suit  to 
abate,  but  it  may  be  continued  as  hereinafter  provided. 

6.  Where  such  death  occurs  the  Governor  shall,  by  notifi- 
cation in  the  Gazette,  appoint  any  person  resident  in  New  South 
Wales  to  be  a  nominal  defendant  within  fourteen  days  after  being 
petitioned  to  do  so  by  the  claimant. 
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7.  On  an  appointment  being  made  under  the  last  preceding       S.  7. 
section,  the  court  brfore  whom  any  such  action  or  svdt  is  pending,  or  ^^^^  ^  ^^^^^^ 
a  judge  of  such  court,  may  order  tiiat  the  pleadings,  issue,  or  record  fy  am<mjhn»Bt 
in  the  action  or  suit  be  amended  by  substituting  for  the  original  xXToUT 
defendant  the  name  of  the  nominal  defendant  so  appointed  ;   and  i»04,  •.*  4. 
thereupon  all  judgments,  decrees,  and  orders  made  or  given  in  the 

action  or  suit  in  respect  of  the  original  defendant  shall  have  eflFect  in 
respect  of  the  person  so  appointed,  and  all  future  proceedings  may 
be  continued  against  the  said  person  as  if  he  had  been  the  original 
nominal  defendant. 

8.  The  nominal  defendant  in  any  case  under  this  Act  shall  not  igJtod 
"be  individually  liable  in  person  or  property  by  reason  of  his  being  noi^S^ 
such  defendant.  ^^^h 

1807, 1.  6. 

9.  In  any  action  or  suit  under  this  Act  all  necessary  judg-  Katoie  of 
ments,  decrees,  and  orders  may  be  given  and  made,  including  every  '•'*•'• 
species  of  relief,  i?vhether  by  way  of —  ^^^'  '*  *' 

(a)  specific  performance  ;   or 

(b)  restitution  of  rights ;   or 

(c)  recovery  of  lands  or  chattels  ;  or 

(d)  pa5anent  of  money  or  damages. 

10.  In  any  information,  action,  suit,  or  other  proceeding  by  ^J^jgL^ . 
or  on  behalf  of  the  Cro\/vn  in  respect  of  any  property  of  the  Crown,  Sownf^  ^ 
the  proceeds,  or  rents,  or  profits  whereof  by  any  Act  now  in  force  or  /wrf.  ••  7. 
hereafter  to  be  passed  are  to  be  carried  to  the  Consolidated  Revenue 

Fund  of  Ne\/v  South  Wales,  or  in  respect  of  any  money  due  to  the 
Crown  by  virtue  of  any  Act  relating  to  the  public  revenue,  costs 
shall  follo\/v  or  may  be  awarded  as  in  an  ordinary  case  between 
subject  and  subject. 

!!•  (i)  The  Colonial  Treasurer  shall  pay—  ^"^'^'dSSaM 

(a)  all  damages  and  costs  adjudged  against  such    nominal  SeT 

defendant;    or  isSt^?^' 

(b)  costs  awarded  against  the  Crown  or  Attorney-General, 
out  of  any  moneys  in  his  hands  then  legally  applicable  thereto  and 
forming  part  of  or  belonging  to  the  Consolidated  Revenue  or  voted 
hy  Parliament  for  that  purpose. 

(2)  In   the   event  of  such   pa5anent  not  being  made  Execution, 
within  sixty  days  after  demand,    execution  may  be  had  for  the 
amount,  and  levied  upon  any  property  vested  in  the  Government, 
l)ut  not  upon  any  property — 

(a)  vested  in  the  Government  on  behalf  of  the  Imperial  Gov- 

ernment ;   or 

(b)  to  which  the  Imperial  Government  has  any  claim  or  is  in 

an5n^ise  entitled. 

12.  Costs  recovered  by  or  on  behalf  of  the  Crown  shall  be  5JJ™J^*  ^^ 
paid  into  the  Treasury  and  become  part  of  the  Consolidated  ^2^* 
Revenue. 

18.  (i)  The  judges  of  the  Supreme  Court,  or  any  three  of  ^j{^;  ^^ 
them  may  make  general  rules  for  canying  this  Act  into  effect. 
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S.  18.  (2)  Such  rules  shall  not  be  inconsistent  with  this  Act 

and  on  being  published  in  the  Gazette  shall  have  the  force  of  la^. 

(3)  Copies  of  all  such  rules  shall  be  laid  before  both 
Houses  of  Parliament  within  seven  days  after  publication  thereof, 
or  if  Parliament  be  not  sitting,  then  within  seven  da3rs  after  the 
commencement  of  the  next  ensuing  session. 

(4)  If  either  House  shall  at  any  time  by  resolution 
disapprove  of  such  rules,  the  rules  so  disapproved  of  shall,  on 
notification  of  such  resolution  to  the  Chief  Justice,  cease  and 
determine. 


SCHEDULE. 


Reference  to  Act. 


Act  No.  30,  1897 
Act  No.    4,  1904 


TiUe  of  Aot. 


Claims  against  the  Government  and  down  Suits  Act, 

1897. 
Claims    against   the    Government   and   Crown    Suits 

(Amendment)  Act,  1904. 
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^  BOW  the  rCoDsoIicIated)  D.fam.f      *     ^ 
1912  Ko.  32,  as  n    12         °  ^"^^ 


DEFAMATION  (AMENDMENT) 
ACT,  1%9. 


ACT   No.    XXII.,    1909. 

An  Act  to  amend  the  law  of  Defamation.       [Assented 
to,  20th  December,  1909.] 

DE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and  with 
^-^  the  advice  and  consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  vSouth  Wales  in  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : — 

Preliminary, 

1.  This  Act  may  be  cited  as  the  "  Defamation  (Amendment)  Short  title. 
Act,    1909,"   and  shall  be  construed   with  the   Defamation   Act, 
1901,  hereinafter  called  the  Principal  Act. 

Trial,  costs,  and  execution. 

10.  It  shall  be  competent  for  the  court  or  a  judge,  upon  an  ConsoUdation 
application  by  or  on  behalf  of  two  or  more  defendants  in  actions  151  ^52  vie. 
in  respect  to  the  same,  or  substantially  the  same  libel  brought  by  c.  «4,  b.  5.] 
one  and  the  same  person,  to  make  an  order  for  the  consohdation 
of  such  actions,  so  tiiat  they  shall  be  tried  together  ;  and  after  such 
order  has  been  made,  and  before  the  trial  of  the  said  actions,  the 
defendants  in  any  new  actions  instituted  in  respect  to  the  same, 
or  substantially  tie  same,  libel  may  be  joined  in  a  common  action 
upon  a  joint  apphcation  being  made  by  such  ne>?v  defendants  and 
the  defendants  in  the  actions  already  consolidated. 

In  a  consoUdated  action  under  this  section,  the  jury  shall 
assess  the  whole  amount  of  the  damages  (if  any)  in  one  siun,  but 
a  separate  verdict  shall  be  taken  for  or  against  each  defendant  in 
the  same  way  as  if  the  actions  consolidated  had  been  tried  separately ; 
and  if  the  jury  find  a  verdict  against  the  defendant  or  defendants 
in  more  than  one  of  the  actions  so  consolidated,  they  shall  proceed 
to  apportion  the  amount  of  damages  which  they  have  so  foimd 
bet^^een  and  against  the  said  last-mentioned  defendants  ;  and  the 
judge  at  the  trial,  if  the  plaintiff  is  entitled  to  the  costs  of  the  action, 
shall  make  such  order  as  he  may  deem  just  for  the  apportionment 
of  such  costs  between  and  against  such  defendants.  [    ^^r^T/> 
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S,  11.  Supplemental. 

Ni^^  11,  The  proprietor  of  any  newspaper  may  upon  the  written 

artioie,  Ae^to  request  of  any  person  who  has  commenc^  an  action  in  respect  of 
be  di^aoMd.  g^y  defamatory  article,  letter,  report,  or  writing  in  any  newspaper 
supply  to  such  person  aflFected  thereby  the  name  and  address  of  the 
person  who  supplied  such  article,  letter,  report,  or  writing  to  sudi 
newspaper,  and  in  default  of  compUance  with  such  request  any 
person  aflFected  thereby  may  apply  to  a  Judge  of  the  Supreme  Court 
who  may  if  he  sees  fit,  after  hearing  such  proprietor,  direct  that 
such  name  and  address  be  so  supplied. 

In  Strachan  v.  Irmer,  (1910)  27  W.N.  45,  S/r,  J.,  held  that  the  section  waa 
intended  to  apply  only  in  actions  against  the  newspaper  (proprietor,  editor, 
or  printer)  ;  that  the  section  conferred  a  new  right,  and  did  not  merely  relate 
to  procedure  ;  and  therefore  did  not  apply  where  the  publication  was  before 
the  date  of  the  Act ;  and  gave  costs  in  dismissing  the  application. 

An  order  will  not  be  made  of  course  in  every  case  ;  the  plaintiff  must 
show  some  reason  for  it,  as  that  he  is  under  some  disadvantage  in  the  conduct 
of  the  action  if  the  name  is  not  supplied. — Per  Ferguson,  J.  :  Hollingsworik 
V.  Hewitt,  (191 1 )  II  S.R.  (N.S.W.)  334  ;  28  W.N.  53.  An  order  may  be  made 
against  the  proprietor  in  his  absence  or  ilhiess.  and  complied  with  by  his 
agent :  ibid.  No  appeal  lies  from  the  Judge's  exercise  of  his  discretion  :  11 
S.R.  (N.S.W.)  334  ;  28  W.N.  95.  Decision  of  Ferguson,  J.,  affirmed  by  the 
High  Court,  refusing  leave  to  appeal,  13  C.L.R.  20 ;  but  leaving  open  the 
question  whether  any  appeal  lay  from  the  order  of  the  Judge. 
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DISTRICT  COURTS  ACT,  1912. 


ACT  No.  XXIIL,  1912. 

An  Act  to  consolidate  enactments  relating  to  District 
Courts,     [Assented  to,  2t5th  November,  1912.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  South  Wales  in  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

PART  I. 
Preliminary. 

1.  This  Act  may  be  cited  as  the  "  District  Courts  Act,  1912,"  Short  titte. 
and  is  divided  into  Parts  and  Divisions  as  follows : — 

2.  (i)  The    several    enactments    mentioned    in    the    Fi^*  J^Xtsiheduie. 
Schedule  to  this  Act  are  to  the  extent  therein  expressed  hereby    " 
repealed. 

The  Schedule  includes  ss.  117,  118,  119  of  the  Common  Law  Procedure 
Act,  1899. 

PART  V. 

Removal  of  action  from  Supreme  Court. 

189.  Where,  in  any  action  brought  in  the  Supreme  Court,  £»<*«•  ®'  ^   ^ 

. ,        -   .  '^  Sai»r«iiie  Coart 

tne  Claim —  mmr  order 

(a)  does  not  exceed  two  hundred  potmds  ;  or,  tried^  a 

(b)  though  it  originally  exceeded  two  hundred  pounds,   is^^^J^*^ 

reduced  by  payment,  an  admitted  set-oflf,  or  otherwise  ■.^2*6.  * 

to  a  sum  not  exceeding  two  hundred  pounds ; 
and  the  whole  or  part  of  the  demand  of  the  plaintiflf  is  contested, 
a  Judge  of  the  Supreme  Court  at  chambers  may,  on  the  apphcation 
of  either  party,  after  joinder  of  issue,  order  such  action  to  be  tried 
in  such  District  Court  as  he  thinks  fit. 

This  and  the  following  sections  are  in  lieu  of  ss.  117,  118,  and  1 19  of  the 
Common  Law  Procedure  Act,  1899,  which  are  repealed  by  this  Act,  s.  2 
{supra).  See  the  notes  to  those  sections,  S.C.P.,  pp.  Si,  et  seq.  Under  the 
repealed  sections  the  issues  were  simply  sent  to  the  District  Court  for  txial : 
but  under  these  sections,  the  action  is  removed  to  the  District  Court,  ana 
apparently  does  not  return  to  the  Supreme  Court. 

Cohen,  J.,  refused  to  make  an  order  (under  s.  117  of  the  C.L.P.  Act)  for 
trial  in  a  District  Court  in  which  the  defendant  could  not  originally  have 
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S*  189.  been  sued ;  but,  semble,  there  is  power  to  make  such  an  order :  Kelly  v. 
Horrigan,  (1903)  20  W.N.  148. 

Application  under  s.  1 17  of  the  C.L.P.  Act  to  remit  a  case  to  the  District 
Court  refused,  where  the  J  udge  of  the  same  District  Court  had  already  tried 
the  case,  and  non-suited  the  plaintiff  on  the  ground  that  the  evidence  was  so 
conflicting  that  he  could  not  arrive  at  a  decision  :  Joallah  Singh  y.  Morton, 
(1905)  22  W.N.  31. 

Sect.  26  of  the  District  Courts  Amendment  Act,  1905,  applies  to  actions 
of  tort :   Schwartze  v.  Stockman^  (1908)  25  W.N.  109. 

to^eSopreme  ^^*  Where  an  action  of  tort  is  brought  in  the  Supreme 

Court  may  be  Court  (whatever  may  be  the  amoxmt  claimed)  a  Judge  thereof, 
SSw^Court.  after  joinder  of  isstie,  may,  on  affidavit  by  the  defendant  or  his 
Ko.  22, 1905,  attorney  that  the  plaintiff  has  no  visible  means  of  paying  the 
costs  of  the  defendant  should  a  verdict  be  not  found  for  the  plaintifF, 
order — 

{k)  that,  unless  the  plaintiff,  within  a  time  to  be  fixed,  gives 
security  for  the  defendant's  costs  to  the  satisfaction  of 
the  Prothonotary,  or  satisfies  a  Judge  of  the  Supreme 
Court  that  he  has  a  cause  of  action  fit  to  be  prosecuted 
in  the  Supreme  Court,  all  proceedings  in  the  action  shall 
be  stayed  'or 
(b)  in  the  event  of  the  plaintiff  being  imable  or  unwilling 
to  give  such  security,  or  faihng  to  satisfy  a  Judge  as 
aforesaid;  that  the  action  be  remitted  for  trial  to  a  District 
Court  to  be  named  in  the  order. 

Tort. — An  action  against  the  Railway  Commissioners  for  persona] 
injury  to  a  passenger,  the  declaration  containing  counts  in  tort  and  in  contract, 
is  substantially  an  action  for  tort,  and  the  case  may  be  remitted  under  s.  27 
of  the  District  Courts  Amendment  Act  1905  ;  Maddochs  v.  Railway  Commis- 
sioners, (1906)  23  W.N.  43.     And  see  Edwards  v.  Mallan^  (1908)  i  K.B.  1002. 

Order. — The  proper  order  imder  s.  27  of  the  District  Court  Amendment 
Act,  1905,  is  that  unless  within  a  fixed  time  security  is  given,  or  a  Judge 
satisfied  that  the  action  is  fit  to  be  tried  in  the  Supreme  Court,  the  action  be 
remitted  to  the  District  Court :  Neilsen  v.  Moss,  (1906)  6  S.R.  (N.S.W.)  364  ; 

23  W.N.  134  ;  overruling  Simounds  v.  Mayhury,  22  W.N.  217. 

Visible  means. — In  an  action  for  negUgence,  /js  had  been  paid  into  Court ; 
the  plaintiff  had  no  other  means  ;  held  that  the  action  should  be  remitted  to 
the  District  Court :    Todd  v.  Railway  Commissioners,  (1906)  23  W.N.  159. 

In  an  application  to  remit  an  action  to  the  District  Court  under  s.  27  of 
the  District  Court  Amendment  Act  1905,  an  affidavit  of  defendants'  belief 
that  plaintiff  had  no  visible  means  of  paying  his  costs  is  admissible  :  Grattan 
V.  Smith,  (1907)  24  W.N.  120. 

Jury. — The  Court,  in  remitting  an  action  to  the  District  Court,  under 
s.  26  of  the  District  Court  Amendment  Act  1905,  has  no  power  to  order  that 
the  trial  shall  be  without  a  jurv  :    V enables  v.  Railway  Commissioners,  (1907) 

24  W.N.  24. 

Cause  of  action  admitted. — Where  on  an  application  to  remit  an  action 
to  the  District  Court,  the  plaintiff  in  his  affidavit  admitted  a  cause  of  action 
on  one  count  of  the  declaration,  the  application  was  refused  :  Thomas  v. 
Basset,  (1907)  24  W.N.  61 .  But  where  money  was  paid  into  Court,  see  Cnx  v. 
Chief  Commissioner,  (1907)  24  W.N.  125. 

Action  fit  to  be  tried  in  Supreme  Court.^— Although  the  plaintiff  had  no 
means.  Sly,  J.,  refused  to  remit  an  action  of  libel  to  the  District  Court  on 
the  ground  that  the  case  was  one  fit  to  be  tried  in  the  Supreme  Court !  Gray 
v*  Morgan,  (T909)  26  W.N.  112. 
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141.  (i)  Where  an  action  is  remitted  to  a  District  Court      S,  141. 
under  either  of  the  two  last  preceding  sections,  the  plaintiff  shall  ^j^^  ^^^^^ 
lodge  the  original  writ  and  pleadings  and  the  order  with  the  r^;istrar  "JjJ^^  . 
of  such  Court,  and  the  Judge  of  such  Court  shall  appoint  a  day  for  pi^intw  to 
the  trial  of  the  action,  notice  whereof  shall  be  sent  in  the  prescribed  J^  original 
manner  by  the  registrar  to  both  parties  or  their  attorneys.      There-  no.  22, 1905. 
after  all  proceedings  therein  shall  be  taken  in  such  Court  as  if  the  *•  ^®- 
action  had  been  originally  commenced  therein  :     Provided  that  on 
failure  of  the  plaintiff  to  lodge  the  writ  and  pleadings  and  order  as 
aforesaid  within  ten  days  from  the  taking  out  of  the  said  order,  then 
the  defendant  may  lodge  certified  copies  thereof. 

(2)  The  costs  of  all  proceedings  subsequent  to  the 
making  of  the  said  order  shall  be  allowed  according  to  the  scale 
of  costs  in  the  District  Courts ;  and  the  costs  of  the  order  and  all 
proceedings  previously  thereto  shall  be  allowed  according  to  the 
scale  of  costs  in  the  Supreme  Court. 

PlAintiff  shall  lodge, — Where  the  order  was  made  on  defendant's  application 
but  defendant  failed  for  mo^e  than  a  year  to  take  out  the  order,  plaintiff  was 
held  entitled  to  treat  the  order  as  abandoned:  Stacey  v.  Donaldson^  (1908) 
8  S.R.  (N,S.W.)  630:  25  W.N.  18. 

All  proceedings,  &c.— Amendment— Under  the  English  County  Courts 
Act,  1888,  s.  65,  actions  in  contract  may  be  sent  to  the  Coimty  Court,  and  the 
action  there  is  to  be  tried  and  proceedings  taken  as  if  the  action  had  originally 
been  commenced  therein.  A  plaintiff  in  such  a  remitted  action  amended 
his  particulars  by  adding  claims  in  tort ;  heldy  that  the  County  Court  Judge 
had  jurisdiction,  if  he  thought  fit,  to  entertain  the  action  with  the  amended 
claim:  Springy.  Ferfiandez,  (191 2)  i  K.B.  294. 
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EVIDENCE  ACT,  1905. 

(COMMON  WEALTH) 


Short  titta. 


Deflnitioii. 


Seal  of  Com- 
monwealtb  to 
beJndktaUy 
notioed. 
8m  Qd.  62 
Yiot.  No.  16, 
•.  4. 

Certain 

•ignatvret,  Ae^ 
to  be 
JndiciaUy 
notioed. 
8eeQd.e2 
Viet.  Ko.  16 
1.10. 


ACT  No.  IV.,  1905. 

An  Act  relating  to  the  law  of  Evidence.     [Assented  to, 
25th  August,  1905] 

T>E  it  enacted  by  the  King's  Most  Excellent  Majesty,  the  Senate, 
^  and  the  House  of  Representatives  of  the  Commonwealth  of 
Anstralia,  as  follows  : — 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Evidence  Act  1905. 

2.  In  this  Act,  unless  the  contrary  intention  appears — 

*'  Courts  "  includes  the  High  Court,  the  Commonwealth  Court 
of  Conciliation  and  Arbitration,  all  Courts  exercising 
federal  jurisdiction,  the  Inter-State  Commission,  and  all 
Courts  of  the  several  States  and  parts  of  the  Common- 
wealth, and  all  Judges  and  justides  and  all  arbitrators 
under  any  law  of  the  Commonwealth  or  of  a  State,  and  all 
persons  authorized  by  the  law  of  the  Commonwealth  or 
of  a  State  or  by  consent  of  parties  to  hear,  receive  and 
examine  evidence. 

Judicial  Notice, 

8.  All  Courts  shall  take  judicial  notice  of  the  impression 
of  the  Seal  of  the  Commonwealth  without  evidence  of  the  seal 
having  been  impressed  or  any  other  evidence  relating  thereto. 

4.  AU  Courts  shall  take  judicial  notice  of — 
(a)  the  official  signature  of  any  person  viho  holds  or  has  held 
the  office  of  Governor-General,  Minister  of  State,  President 
of  the  Senate,  Speaker  of  the  House  of  Representatives, 
Secretary  of  the  Federal  Executive  Council,  Justice  of 
the  Hi^  Court,  Principal  Registrar,  Deputy  Registrar 
or  District  Registrar  of  the  High  Court,  President  or 
Deputy  President  of  the  Commonwealth  Court  of  Concilia- 
tion and  Arbitration,  Industrial  R^istrar  or  Deputy 
Industrial  Registrar,  or  President  or  Judge  or  member  of 
any  Federal  Court,  or  of  the  Inter-State  Commission,  or 
any  office  to  which  the  Governor-General,  by  order  pub- 
lished in  the  Gazette,  declares  th's  section  to  apply  ;    and 
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(b)  the  official  seal  of  every  such  person  or  Court ;    and  S«  4, 

(c)  the  fact  that  such  person  holds  or  has  held  such  office  ; 

if  the  signature  or  seal  purports  to  be  attached  or  appended  to  any 
judicial  or  official  document. 

Proof  of  Certain  Docutnents. 

5.  Evidence  of   any  proclamation,   commission,   order,   orprooiof 
regulation  issued  or  made  by  the  Governor-General,  or  by  or  under  SSmiSSoM** 
the  authority  of  a  Minister,  may  be  given  in  all  Courts —  ^™2iff^ 

(a)  by  the  production  of  the  Gazette  purporting  to  contain  f^^-®;Y-  ^*** 

*^  '     ^^  Vict.  No.  1088i 

(b)  by  the  production  of  a  document  purporting  to  be  a  copy  ••  ^^- 

thereof,  and  purporting  to  be  printed  by  the  Government  SI'  nji  e. 
Printer,  or  by  the  authority  of  the  Government  of  the 
Commonwealth ;   or 

(c)  by  the  production  (in  the  case  of  any  proclamation,  com- 

mission, order,  or  regulation  issued  or  made  by  the 
Governor-General)  of  a  docimient  purporting  to  be  cer- 
tified by  the  Secretary  to  the  Federal  Executive  Council 
as  a  true  copy  thereof  or  extract  therefrom ;    or 

(d)  by  the  production  (in  the  case  of  any  proclamation,  com- 

mission, order,  or  regulaticm  issued  or  made  by  or  under 
the  authority  of  a  Minister)  of  a  document  purporting  to 
be  certified  by  a  Minister  as  a  true  copy  thereof  or  extract 
therefrom. 

6.  Whenever  any  book  or  docvunent  of  the  Commonwealth  proof  of  pubuo 
is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere  SSJ^SSto. 
production  from  the  proper  custody,  any  copy  thereof  or  extract  see  u  &  i5 
therefrom  shall  be  admissible  in  evidence  in  all  Courts  if —  JJf*-  *•  •*»  '• 

(a)  it  is  proved  to  be  an  examined  copy  or  extract ;   or  n.8.w.  i8w, 

(6)  it  purports  to  be  signed  and  certified  as  a  true  copy  or  yj^  j^J  j^ 
extract  by  the  officer  to  whose  custody  the  original  is  ••  2«. 
entrusted. 

?•  All  docvunents  purporting  to  be  copies  of  the  Votes  and  Proof  of  Vote* 
Proceedings  or  Journals  or  Minutes  of  either  House  of  the  Parlia-  pj^oeedinm  of 
ment,  or  of  papers  presented  to  either  House  of  the  Parliament,  if  P^riiMacn*. 
purporting  to  be  printed  by  the  Government  Printer,  shall  on  their  ffiul  1^^ 
mere  production  be  admitted  as  evidence  thereof  in  all  Courts,     vict.  No.  loss 

1.  26, 

Proof  of  Certain  Matters. 

8.  The  mere  production  of  a  paper  purporting  to  be  the  ^J^J^jL^aia 
Commonwealth  of  Australia  Gazette  shall  in  all  Courts  be  evidence  SJSSJT**^ 
that  the  paper  is  the  Gazette  and  was  published  on  the  day  on  see  vict.  No. 
which  it  bears  date.  io88t.24. 

9.  The  mere  production  of  a  paper  purporting  to  be  printed  ^^?^'^^ 
by  the  Government  Printer  or  by  the  authority  of  the  Government  Sovernment 
of  the  Commonwealth  shall  in  all  Courts  be  evidence  that  the  paper  ^^^'  ^^  , 
was  printed  by  the  Government  Printer  or  by  such  authority.    .     12      '    * '' 
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S.  10. 

Proof  of  act 
done  by 
Govemor- 
Genendor 
Minister. 
See  Yiot.  No. 
1088  8.  26. 


Proof  of 
Jadieial 
proceedings. 
SeeX.S.W. 
1808,  No.  11 
s.  20. 

Vict.  No.  1088 
1. 16. 


Evideiioe  Act  (Commonwealth). 

10.  Where  by  any  law  at  any  time  in  force  the  Governor- 
General  or  a  Minister  is  authorised  or  empowered  to  do  any  act, 
production  of  the  Gazette  purporting  to  contain  a  copy  or  notifi- 
cation of  any  such  act  shall  in  all  Courts  be  evidence  of  the  act 
having  been  duly  done. 

Proof  of  Judicial  Proceedings, 

11.  Evidence  of  any  judicial  proceeding  of  the  High  Court 
or  of  any  Federal  Court  or  of  any  Justice  or  Judge  thereof,  including 
any  affidavit  pleading  or  legal  document  filed  or  deposited  in  any 
such  Court,  may  be  given  in  all  Courts  by  the  production  of  a 
document  purporting  to  be  a  copy  thereof,  and — 

(a)  proved  to  be  an  examined  copy  thereof ;    or 
(h)  purporting  to  be  sealed  with  the  seal  of  the  Court ;   or 
(c)  purporting  to  be  certified  as  a  true  copy  by  a  registrar  or 
chief  officer  of  the  Court. 


Affidavits. 

12.  Affidavits  for  use  in  the  High  Court  or  any  Court  exer- 
bj'ore  JusUce  cising  federal  jurisdiction  may  be  sworn  before  any  Justice  of  the 
Cf.  QueensUnd  P^ace  without  the  issue  of  any  commission  for  taking  affidavits. 


Affidavit  may 
be  sworn 


1891,  No.  14, 
s.  8. 
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FORFEITURE   AND  VALIDA 
TION  OF  LEASES  ACT,  1905. 


ACT  No.  VIII.,  1905. 

An  Act  to  grant  relief  against  the  exercise  of  rights  of 
re-entry  and  forfeiture  under  leases,  and  against 
defects  invalidating  certain  leases  ;  to  amend  the 
Forfeiture  of  Ijeaaes  Act  of  1901 ;  and  for  other 
purposes.     [Assent-ed  to,  21st  August,  1905.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
^ith  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : — 

PART  I. 

Preuminary. 

1.  This  Act  may  be  cited  as  the  "  Forfeiture  and  Validation  short  tme. 
of  Leases  Act,  1905." 

2.  This  Act  is  divided  into  Parts,  as  follows : —  Divtekm  of 

Act. 

PART  I. — Preuminary — ss.  i,  2. 

PART  II. — ^Forfeiture  of  Leases — ^ss.  3-5. 

PART  III. — INVA1.1D  Leases  under  Powers — ss.  6-12. 


PART   II. 


Forfeiture  of  Leases. 

3.  This  Part  of  this  Act  shall  be  construed  with  the  For-  inoprpoimtion 
feiture  of  Leases  Act  of  1901. 


Inoorpont 
of  Act  of  1901. 


4.  In  this  Part  of  this  Act  and  in  section  one  of  the  For-  DoflnitioM. 
feiture  of  Leases  Act  of  1901  '*  lease  "  also  includes  an  agreement  ^'^A^^Y^^* 
for  a  lease  where  the  lessee  has  become  entitled  to  have  his  lease  *    *  '*  ' 
granted  ;    "  under-lease  "  also  includes  an  agreement  for  an  imder- 
lease  where  the  under-lessee  has  become  entitled  to  have  his  imder- 
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S.  4.       lease  granted  ;    and  in  the  said  Part  **  under-lessee  "  includes  any 
person  deriving  title  under  or  from  an  under-lessee. 

to^rotecT"*  6.  (i)  Where  a  lessor  is  proceeding  by  suit,  action,  or  other- 

under-iessees     wise  to  enforce  a  right  of  re-entry  or  forfeiture  under  any  covenant, 
Snperio^'ieMes!  ptoviso,  or  Stipulation  in  a  lease,  made  either  before  or  after  the 
56  A  66  Vic.    commencement  of  this  Act,  the  Sv^reme  Covirt  in  its  equitable 
<j.  13.  s.  4.        jurisdiction  may,  on  application  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised  in  the  lease 
pr  any  part  thereof,  make  an  order  staying  any  such  suit,  action, 
or  other  proceeding  on  such  terms  as  to  the  Court  may  seem  just, 
and  vesting  for  the  whole  term  of  the  lease  or  any  less  term  the 
property  comprised  in  the  lease  or  any  part  thereof  in  any  person 
entitled  as  imder-lessee  to  any  estate  or  interest  in  such  property 
upon  such  conditions  as  to  execution  of  any  deed  or  other  docu- 
ment, payment  of  proper  and  reasonable  rent,  costs,  expenses, 
damages,  compensation,  giving  security  or  otherwise,  as  the  court 
in  the  circumstances  of  each  case,  and  having  regard  to  the  consent 
or  otherwise  of  the  lessor  to  the  creation  of  the  estate  or  interest 
claimed  by  the  under-lessee,  may  tbink  fit ;    but  in  no  case  shall 
any  such  under-lessee  be  entitled  to  require  a  lease  to  be  granted 
to  him  for  a  larger  area  of  land  or  for  any  longer  term  than  he  had 
under  his  original  under-lease. 
Sadc*^"**'  (2)  Any  such  order  may  be  made  in  a  suit  brought  for 

the  purpose  by  the  person  claiming  as  imder-lessee,  or,  where  the 
proceeding  by  the  lessor  is  in  the  equitable  jurisdiction  of  the 
Supreme  Court,  may  be  made  in  such  proceeding. 

The  Forfeiture  of  leases  Act  1901  is  printed  in  the  S.C.P.,  p.  226  ;  and  it 
has,  therefore,  been  thought  weU  to  insert  this  amending  section,  conferring 
rights  on  under-lessees.  The  remainder  of  the  Act  deals  with  the  validatioii 
of  certain  leases  purporting  to  be  granted  under  powers. 
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JUDGES'   PENSIONS   AMEND- 
MENT ACT,  190(). 


ACT  No.  XXVII.,    1906. 

An  Act  tu  amend  the  Supreme  Court  and  Circuit  Courts 
Act,  1900,  and  the  District  Courts  Act,  1901,  so 
far  aa  they  relate  to  the  pensions  of  Supreme  Court 
Judges  and  District  Court  Judges  ;  and  for  other 
purposes.     [Assented  to,  12th  Decent  her,  1906,] 

BE  it  enacted  by  the  King's  Most  Excellent  Majest^^  by  and  with 
the  advict!  and  consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  South  U'^ales  in  Parliament  assembled, 
and  b\'  thf  authority  of  the  same,  as  follows : — 

1.  This  Act  may  be  cited  as  the  "  Judges'  Pensions  Amend-  Bhortuun 
ment  Act,  1906," 

2<  The  operation  of  subsection  one  of  section  twelve  of  the  p^nsioini  of 
Supreme  Court  and  Circuit  Courts  Acts,  1900.  is  restricted  to  a  ^'^^'p^SJ^^ 
chief  justice  or  puisne  judge  of  the  Supreme  Court  appointed  before  Judses  of  ^ 
the  commencement  of  this  Act,  and  for  that  purpose  the  said  sub-  ^'*^'*™*'  *^^^' 
section  is  amended  by  inserting  the  words  "  appointed  before  the 
commencement  of  this  Act ''  after  the  words  '*  puisne  judge." 

The  follomng  subsections  are  inserted  next  after  the  said 
subsection  :— 

(2)  WTiere  a  chief  justice  or  puisne  judge  of  the  Supreme 
Court,  appointed  after  the  commencement  of  this  Act,  has  served 
in  such  office  for  fifteen  years,  he  shall  on  retiring  be  entitled  to  an 
annual  ijension  at  the  rate  of  one-half  of  his  salarj\ 

(3)  If  such  chief  justice  or  puisne  judge  retires  on  per- 
manent disability  or  infirmity,  he  shall  if  he  has  served  in  such 
office  for  five  years  be  entitled  on  retiring  to  an  annual  pension  at 
the  rate  of  twenty  one-hundredths  of  his  salary,  and  at  the  addi- 
tional rate  of  three  one-hundredths  of  his  salary  for  each  complete 
year  of  his  service  after  the  expiration  of  the  said  five  years  to  the 
date  of  his  retirement,  but  so  that  the  rate  of  his  pension  shall  not 
exceed  one-half  of  his  salary. 
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S«  S»  8.  The  operation  of  subsection  one  of  section  fourteen  of 

PtmUmot  ^^  District  Courts  Act,  1901.  is  restricted  to  district  court  judg^ 
diHri«t  ooort  appointed  before  the  commencement  of  this  Act,  and  for  that  pur- 
'**^***'  pose  the  said  subsection  is  amended  by  inserting  the  words  **  ap- 

pointed before  the  commencement  of  this  Act"  after  the  word 
*'  judge." 

The  following  subsections  are  inserted  next  after  the  said 
subsection : — 

( 2)  Where  a  district  court  judge,   appointed  after  the 
commencement  of  this  Act,  has  served  in  such  oiBSce  for  twenty, 
years  he  shall  on  retiring  be  entitled  to  an  annual  pension  at  the 
fate  of  one-half  of  his  salary. 

(3)  If  such  district  court  judge  retires  on  permanent 
disability  or  infirmity,  he  shall  if  he  has  served  in  such  office  for  five 
years  be  entitled  to  an  annual  pension  at  the  rate  of  twenty  one- 
hundredths  of  his  salary,  and  at  the  additional  rate  of  two  one- 
hundredths  of  his  salary  for  each  complete  year  of  his  service  after 
the  expiration  of  the  said  five  years  to  the  date  of  his  retirement, 
but  so  that  the  rate  of  his  pension  shall  not  exceed  one-half  of  his 
salary. 

Pot  the  Supreme  Courts  and  Circuit  Courts  Act  1900,  see  S.C.P.,  p.  347. 
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JURY  ACT,  1912. 
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JURY  ACT. 

ACT  No.  ZZXI,  1912. 

An  Act  to  consolidate  the  statutes  relating  to  Jurors. 
[Assented  to,  26th  November,  1912.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

PART    I. 
Preliminary, 

1.  This  Act  may  be  cited  as  the  "  Jury  Act,  1912,"  and  is  short  title  and 
divided  into  Parts,  as  follows  :—  diviskm. 

PART  I. — Preliminary — ss.  i,  2. 

PART  II. — Qualifications,  disqualifications,  and  exemptions — 

ss.  3.7. 
PART  111.— Jurors'  districts— s,  8. 
PART  TV.— Jury  lists— ss.  9-16. 

PART  V. — Jurors*  books  and  special  jurors*  lists — ss.  17-21. 
PART  VI. — Lists  for  new  Courts — ^ss.  22-26. 
PART  VII. — Trial  by  jury — ss.  27-31. 
PART  VIII.— /«ry  precepts  and  summons — ^ss.  32-51. 
PART  IX.— Challenge— ss.  52-56. 
PART  X. — Striking  and  impanelling — ss.  57-63. 
PART  XI.— Refreshment— s.  64. 
PART  XII. — Disagreement— ss.  65,  66. 
PART  Xlll.— View  by  jurors— ss.  67-69. 
PART  XIV.— Fe^s— ss.  70.77. 
PART  XV.— Fines,  penalties,  etc.—^ss.  78-86. 

2.  (i)  The  Acts  mentioned  in  the  First  Schedule  to  this  Act  Bepeai. 

are  to  the  extent  therein  expressed  hereby  repealed.  Fint  Schedule 

(2)  All  proclamations,  rules,  orders,  notices,  summonses,  saving  eiaoBe 
precepts,  lists,  and  jurors*  books  made  or  issued  imder  the  authority 
of  any  enactment  hereby  repealed,  and  being  in  force  at  the  time 
of  the  passing  of  this  Act,  shall  be  deemed  to  have  been  made  or 
issued  hereimder. 


PART  II. 
Qtudifications,  disqualifications,  and  exemptions. 

8.  Except  as  hereinafter  provided;  every  man  above  the  Qnaiifloation 
age  of  twenty-one  years,  residing  in  New  Soutii  Wales,  who  has  Sfo!"??^!^)!, 
-within  New  South  Wales  in  his  own  name  or  in  tnist  for  him — ^  »•  8« 
(a)  a  clear  yearly  income  of  at  least  thirty  potmds  by  the  ye"*" 
arising  out  of  lands,  houses,  or  other  real  estate.;  or  partly . 
out  of  real  and  partly  out  of  personal  estate  ;   or 

Digitized  by  VjOOQIC 


%0  Jury  Aet 

S*  &  (b)  a  clear  real  or  personal  estate  of  the  value  of  at  least  three 

hundred  pounds, 
shall  be  qualified  and  liable  to  serve  on  juries  for  the  trial  of  all 
issues,  civil  and  criminal,  and  for  the  assessment  of  damages  in  all 
actions  at  law,  and  to  act  as  a  juror  in  any  district  court. 

4.  No  man — 
^quAiiiioft-  ^a)  ^liQ  is  not  a  natural-bom  subject  of  the  King,  unless  he 

No.  67, 1901,  bas  obtained  letters  of  denization,  or  been  naturalised,  or 

••  *•  has  resided  in  New  South  Wales  for  at  least  seven  years  ; 

or 

(b)  who  has  been  attainted  of  any  treason  or  felony,  or  con- 

victed of  any  crime  that  is  infamous,  imless  he  has  ob- 
tained a  pardon  thereof,  or  is  within  the  benefit  and  pro- 
tection of  some  Act  giving  the  force  and  effect  of  a  pardon 
under  the  Great  Seal  for  such  crime ;    or 

(c)  who  has  been  twice  convicted  in  any  part  of  the  British. 

dominions  of  any  treason,  felony,  or  iirfamous  crime, 
shall  be  qualified  to  serve  on  any  jury  under  this  Act. 

For  a  very  full  dissertation  on  the  history  of  the  law  of  England  respecting 
mixed  juries  in  cases  of  foreigners,  and  for  a  review  of  the  origin  and  progress 
of  trial  by  jury  in  this  State,  see  Reg.  v.  Valentine  (1871)  10  S.C.R.  113,  where 
it  was  held  that  an  alien  charged  with  a  criminal  offence  is  not  entitled  in 
this  State  to  a  jury  de  medietate  linguae, 

Esemptioiis.  5^  ^lic   following   persons   shall   be   absolutely   freed   and 

Ibid.,  8. 5.  exempted  from  being  returned  and  from  serving  upon  any  juries 
whatsoever,  and  their  names  shall  not  be  inserted  in  the  lists  to  be 
prepared  by  virtue  of  this  Act,  that  is  to  say — 

(a)  Judges  of  the  Supreme  Court  and  district  courts,  chairmen 

of  courts  of  quarter  sessions,  and  the  ministerial  oflBcers 
of  such  courts ; 

(b)  members  of  the  Executive  and  Legislative  Councils  and 

of  the  Legislative  Assembly,  and  5ie  ministerial  officers 
thereof ; 

(c)  persons   holding   offices   under   the   departments   of   the 

Colonial  Secretary,  Surveyor-General,  Treasury,  and 
Audit  Office. 

(d)  the  mayor,  town  clerk,  and  principal  surveyor  of  the  dty 

of  Sydiney ; 

(e)  clergymen  in  holy  orders,  priests  of  the  Roman  Catholic 

faiSi,  and  other  ministers  of  religion  having  established 

congregations ; 
(1)  barristers  and  solicitors  duly  admitted  to  practise,   and 

actually  practising,  and  their  clerks; 
(g)  coroners; 

(1 )  stipendiary  magistrates  ; 

(i)  gaolers,  sheriff's  officers,  constables,  and  peace  officers; 
(3)  physicians,  surgeons,  apothecaries,  and  druggists  in  actual 

practice ; 
(k)  persons  exempted  by  the  Commonwealth  Act  No.  2,  1905, 
^  or  any  Act  amending  the  same ; 

(1)  licensed  pilots  and  masters  of  vessels  actually  employed  in 

trading ; 
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(m)  household  officers  and  servants  of  the  Governor  ;  S.  5. 

(n)  schoohnasters  and  parish  clerks; 

(o)  such  other  persons  holding  office  or  being  in  the  public 
service  as  the  Governor  exempts  from  service  on  juries 
either  generally  or  for  a  limited  period,  of  which  exemp- 
tion notice  shaJl  be  given  to  the  sheriff ; 

(p)  managing  directors,  managers,  cashiers,  and  tellers  of 
banking  establishments ; 

(q)  persons  above  the  age  of  sixty  years  who  claim  exemption 
at  any  court  of  petty  sessions  held  for  correcting  the  jury 
list  as  hereinafter  provided  ;     and 

(r)  persons  incapacitated  by  disease  or  infirmity  from  dis- 
charging the  duty  of  jurymen. 

Clause  5  (i)  (c).  "  Officers  of  Customs  and  Distilleries  and  of  the  Poet 
Office  "  mentioned  in  the  section  herein  consolidated  have  been  omitted  eo 
nomine,  but  their  exemption  has  been  provided  for  by  including  in  the  clause 
"  persons  exempted  under  the  Commonwealth  Act  No.  2,  1905,  or  any  Act 
amending  the  same."  Military  and  Naval  officers  and  Volunteers  have  also 
been  omitted  in  terms,  but  are  included  as  "  persons  exempted  under  the 
Commonwealth  Act  No.  2,  1905."  The  clause  providing  for  a  certificate 
under  the  hand  of  the  officer  commanding  volimteer  forces  and  consequential 
provisions  are  also  omitted,  as  any  such  officers  are  now  under  the  Federal 
Government. — {Commissioner's  note). 

Ministerial  officers  of  both  the  Supreme  and  District  Courts  have  been 
considered  to  be  ah'kc  exempt. — {Commissioner's  Note  to  s.  5,  Jury  Act,  1901.) 

6.  No  person  otherwise  entitled  to  exemption  from  service  Exemption  to 
as  a  juror  shall  be  exempted  unless  he  has  claimed  such  exemption  ^0^07™^! 
by  notice  to  the  sheriff  thirty  days  at  the  least  before  he  is  sumr ».  «• 
moned. 

7.  (i)  No  person  who  is  not  duly  qualified  according  to  this  QuaUflcation  of 
Act  to  serve  as  a  juror  shall  be  Hable  to  be  summoned  or  impanelled  In^SSfiMander 
to  serve  as  a  juror  upon  any  inquest  or  inquiry  by  or  before  any  J^qjjji'und 
sheriff  or  coroner  by  virtue  of  any  writ  of  inquiry,  or  by  or  before  oommto§ioiis. 
any  commissioner  appointed  under  the  Great  Seal  or  the  seal  of  the  ^wrf» »•  ^• 
Supreme  Court. 

(2)  Provided  always  that  nothing  in  this  secton  con- 
tained shall  extend  to  any  inquest  before  any  coroner  by  virtue  of 
his  ofllice. 


PART  III. 
Jurors*  districts. 

8.  The  jurors'  districts  for  any  city,  town,  or  place  (including  Governor  may 
the  city  of  Sydney),  at  which  any  court  for  the  trial  by  jury  of  civil  SitriST 
or  criminal  issues,  or  for  the  assessment  of  damages,  or  any  court  of  No.  s,  1906, 
quarter  sessions  or  district  court,  is  appointed  to  be  held,  shall   *•'* 
comprise  the  land  within  such  radius  from  the  court-house  of  such 
city,  town,  or  place  as  the  Governor,  by  notification  in  the  Gazette, 
may  fix: 

Provided  that  such  radius  shall  not  be  less  than  ten  miles ; 
and  where  there  is  more  than  one  such  court-house  the  radius  shall         t 

Digitized  by  VjOOQIC 


Jury  Aet 

&  &       be  taken  from  such  court-house  of  such  city,  town,  or  place  as  the 
Governor,  by  such  notification,  may  determine : 

Provided  also  that  imtil  the  jurors'  district  for  any  city, 
town,  or  place  is  so  notified,  the  district  as  fixed  by  this  Act  shall 
continue  to  be  the  jurors'  district  for  such  city,  town,  or  place. 


Notice  to  chief 
ooDf  tables  to 
make  oat  liite. 
No.  «7,  1901, 

8.10. 


Second 
Sciiedale. 


Third 
Schedule. 

Lilts  to  be 
prepared  by 
chief 

constables. 
Ibid.  8. 11. 


Lists  to  be 
open  for 
inspection. 
Ibid,  8.  12. 

Fourth 
Schedule. 


Special  petty 
sessions  to  be 
"ommoned. 


PART  IV. 

Jury  lists. 

9.  The  clerk  or,  if  there  be  more  than  one,  the  senior  clerk  of 
petty  sessions  of  the  police  district  in  which  is  situated  any  town  or 
place  where  any  such  court  is  appointed  to  be  held,  shdl,  within 
the  second  week  of  October  in  every  year,  issue  a  notice  in  writing 
to  the  chief  constable  of  the  said  police  district  in  the  form  con- 
tained in  the  Second  Schedule  to  ^is  Act,  requiring  him  to  make 
out  during  the  second,  third,  and  fourth  weeks  of  the  month  of 
j November  then  next  ensuing  a  true  list  of  all  men  within  the  jurors' 
[district  for  such  town  or  place  liable  to  serve  on  juries  according  to 
this  Act ;  and  shall  at  the  same  time  furnish  him  with  the  form  of 
return  set  forth  in  the  Third  Schedule  to  this  Act. 

10.  (i)  The  said  chief  constable  shall  forthwith  after  the 
receipt  of  the  said  notice,  prepare  and  make  out  in  alphabetical 
order  a  true  hst  of  every  man  residing  within  such  jurors'  district, 
qualified  and  liable  to  serve  on  juries  as  aforesaid,  with  the  true 
diristian  and  surname  correctly  and  legibly  written  at  full  length, 
and  with  the  true  residence,  degree,  calling  or  business,  and  nature 
of  the  qualification  of  every  such  man  in  tiie  proper  columns  of  the 
said  form  of  return. 

(2)  The  chief  constables  of  other  police  districts  within 
which  portions  of  such  jurors'  district  may  be  shall  assist  such 
first-mentioned  chief  constable  in  preparing  and  making  out  such 
list,  by  communicating  to  him  the  name,  residence,  addition,  and 
nature  of  the  qualification  of  every  man  within  such  police  districts, 
qualified  and  liable  to  serve  on  juries  as  aforesaid. 

11.  The  said  chief  constable  having  made  out  such  list  shall, 
on  the  last  Saturday  in  November,  afiix  on  the  principal  door  of 
every  court-house  and  police  ofiice  in  his  district  a  notice  in  the 
form  contained  in  the  Fourth  Schedule  to  this  Act ;  and  shall 
keep  the  original  list  or  a  true  copy  thereof  to  be  inspected  by  the 
inhabitants  of  the  said  jurors'  district  at  any  reasonable  time,  with- 
out fee,  to  the  end  that  due  notice  may  be  given  of  any  names 
improperly  inserted  in  or  omitted  from  the  said  list. 

12.  The  said  clerk  of  petty  sessions  shall,  before  the  twen- 
tieth day  of  November  in  every  year,  cause  all  the  justices  resident 
within  the  jurors'  district  to  be  summoned  to  attend  a  special  petty 
sessions,  at  the  usual  place  of  meeting  of  the  petty  sessions  for  the 
police  district  in  which  such  town  or  place  as  aforesaid  is  situate, 
within  the  first  fourteen  days  in  the  month  of  December  then  next. 
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for  the  purpose  of  correcting  and  allowing  the  jury  list  for  such      S.  12. 
jurors'  district. 

13.  (i)  The  said  justices  shall  hold  a  special  petty  sessions  22^^^  oT^ 
accordingly,  and  they  or  any  two  of  them  shall  sit  de  die  in  diem  iigte. 

until  the  said  lists  are  corrected  and  allowed  as  hereinafter  provided.  J^°j-/^»  ^^*» 

(2)  The  said  chief  constable  shall  then  and  there  pro- 
duce the  list  of  men  qualified  and  Uable  to  serve  on  juries  by  him 
prepared  and  made  out  as  aforesaid. 

(3)  The  justices  attending  such  sessions  shall  thereupon 
examine  the  said  list,  and  shall  strike  out  therefrom  the  names  of  all 
persons  not  liable  to  serve  or  disqualified  from  ser\'ing  upon  such 
juries,  and  also  the  names  of  those  who  are  disabled  by  limacy  or 
imbedUty  of  mind,  or  by  deafness,  blindness,  or  other  permanent 
infirmity  of  body,  and  also  the  names  of  all  men  of  bad  fame  or  of 
immoral  character  and  repute ;  and  shall  insert  in  such  list  all 
names  improperly  omitted,  and  correct  all  errors  and  inaccuracies 
therein. 

(4)  If  the  said  justices  are  divided  in  opinion  upon  any 
question  as  to  the  striking  out  or  adding  of  any  name,  the  decision 
thereof  shall  be  determined  by  ballot. 

(5)  When  such  list  is  duly  corrected  it  shall  be  allowed 
by  the  justices  present,  or  two  of  them,  who  shall  sign  the  original 
list  and  three  fair  copies  thereof  with  their  allowance  thereof : 

Provided  that  where  no  circuit  court  or  court  of  quarter 
sessions  is  appointed  to  be  held  at  such  town  or  place,  one  fair  copy 
only  shall  be  necessary-. 

In  Ricketson  v.  Barbour^  (1^78)  i  S.C.R.N.S.  193,  where  a  jury  list  had 
been  improperly  revised  by  a  bench  of  magistrates,  of  which  the  plaintiff  was 
one,  a  new  trial  was  ordered. 

14.  The  sheriff's  oflScers  acting  in  such  jurors'  district  shall  Sherurs 
attend  the  petty  sessions  on  notice  in  that  behalf  from  the  derk  of  attend  wart, 
petty  sessions,  and  there  afford  to  the  justices  all  such  information  /m«i.,8.  is. 
toudiing  the  names,  residences,  and  business  of  the  persons  men- 
tioned in  the  lists  as  it  is  in  the  power  of  such  ofiicers  to  afford. 

Clause  14.  At  the  suggestion  of  the  Sheriff  the  description  "  Sheriff's 
officers  "  has  been  inserted  in  Ueu  of  the  term  "  bailiffs  of  the  Sheriff."  These 
officials  are  always  appointed  and  described  as  "  Sheriff's  officers,"  and 
under  this  clause,  and  indeed  imder  this  Act,  have  no  bailiff's  duties  to  per> 
form. — (Commissioner's  note). 

16.  (i)  If  the  Supreme  Court  or  a  circuit  court  or  court  of  ubXa  to  be 
quarter  sessions  is  appointed  to  be  held  at  such  town  or  place,  the  J^lf'JSd*  ^ 
derk  of  petty  sessions  shall,  on  or  before  the  last  day  of  December,  dtotrict  court 
transmit  one  of  such  fair  copies  to  the  sheriff,  and  if  a  district  court  ^**g.  i© 
is  appointed  to  be  held  at  such  town  or  place,  he  shall,  on  or  before 
such  date,  transmit  one  of  such  fair  copies  to  the  judge  thereof. 

(2)  The  said  clerk  shall  keep  the  said  original  corrected 
list  among  the  records  of  his  oflfice  ;  and  shall  have  one  of  such  fair 
copies  ready  to  be  produced  in  the  Supreme  Court  or  circuit  court, 
or  in  any  court  of  quarter  sessions  when  the  same  is  required  therein. 

"  Circuit  Courts  "  are  continually  referred  to  in  this  Act ;  but  Circuit 
Courts  have  been  abolished  ;  references  to  Circuit  Court  are  to  be  deemed  to 
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S*  16.       refer  to  the  Supreme  Court  holden  at  a  circuit  town  :  see  Supreme  Court  and 
Circuit  Courts  Amendment  Act,  191 2,  s.  25,  post, 

^"rtuSt..  1^-  "^^^  sheriff  shall  keep  the  lists  so  transmitted  to  him 

No.  67, 1901,     among  the  records  of  his  office. 

8.  17. 


PART   V. 


Jurors*   books  and  special  jurors*  lists. 

to^mSSS^out  ^'^*  ^^^^^  t^^  ^2iys  ^^om  the  receipt  of  such  list  for  any 

from  list.  jurors'  district,  the  sheriff  shall  make  out  therefrom  a  book  to  be 
ibid.,B,  18.  called  the  "  jurors'  book  "  for  such  district,  and  shall  in  the  said 
book  transcribe  in  alphabetical  order  the  names  of  all  persons  con" 
tained  in  the  said  list,  beginning  imder  each  letter  of  the  alphabet 
with  the  surname  of  each  person,  together  'with  the  addition  of  the 
residence,  degree,  calling  or  business,  and  qualifications  of  each 
person. 


Jurors'  books 
to  be  In  use  for 
one  year  or 
until  new  Ust« 
allowed. 
Ibid.,  8.  19. 


18.  The  said  jurors'  books  shall  be  kept  by  the  sheriff  among 
the  records  of  his  office,  and  shall  be  ready  to  be  produced  in  court 
upon  the  trial  of  every  issue,  and  shall  be  brought  into  use  on  and 
from  the  first  day  of  January  after  the  allowance  of  the  said  list, 
and  shall  be  used  for  one  year  then  next  following  or  imtil  a  new 
list  has  been  duly  prepared,  corrected,  and  allowed  for  another 
year. 


i>i»^«*  Court  19.  The  judge  of  the  district  court  to  whom  any  such  list  is 

/fi^!^s.  20.       transmitted  shall  in  like  maimer  prepare  a  jurors'  book  for  such 
court. 


SpV^cal  juron' 

list. 

Ibid.,  8.  21. 


20.  (i)  Immediately  after  making  out  the  jurors'  book  for 
any  district  the  sheriff  shall  make  out  therefrom  a  list  to  be  called 
the  * '  special  jurors'  list  "  for  such  district,  and  shall  in  the  said  list 
insert  in  alphabetical  order  the  name  of  every  person  described  in 
the  said  book  as  a  justice  of  the  peace,  lessee  of  the  Crown,  banker, 
bank  director,  merchant,  accotmtant,  engineer,  manager  of  a 
station,  broker,  chemist,  druggist,  warehouseman,  commission 
agent,  architect,  or  as  the  owner  or  tenant  of  any  lands  or  tenements 
of  the  yearly  value  of  one  himdred  potmds  and  upwards,  together 
with  the  residence  and  addition  of  such  person,  and  shall  prefix  to 
every  name  in  such  list  its  proper  number  from  the  first  name  down 
to  the  last  in  a  regular  arithmetical  series. 

(2)  The  sheriff  shall  annex  such  list  to  the  jurors'  book 
from  which  it  has  been  made  out,  to  be  kept  and  produced  there- 
with. 


Copies  to  be 
sent  to  clerks 
of  petty 
sessions. 
Ibid.,  8.  22. 


21.  The  sheriff  shall  forthwith  transmit  a  copy  of  such  list 
to  the  clerk  of  the  petty  sessions  from  which  he  has  received  the 
general  list  from  which  the  same  has  been  extracted,  and  such 
special  jury  list  shall  be  kept  by  the  said  clerk  of  petty  sessions 
ready  to  be  produced  in  any  such  court  as  aforesaid  when  required 
therein. 
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PART  VI.  S.  22. 

Lists  for  new  courts. 

22.  If  the  Governor  by  proclamation  directs  a  circuit  court,  gJ/^?^JJ*** 
or  district  court,  or  court  of  quarter  sessions  to  be  held  at  any  town  court,  jury  m% 
or  place  where  provision  has  not  theretofore  been  made  for  the  to*2eprepired. 
preparing  and  settling  of  the  jury  lists  for  such  town  or  place,  the  No.  «?,  i9oi. 
Governor  may  direct  the  bench  of  magistrates  of  the  district  wherein  ■'  ^^' 
such  town  or  place  is  situate  to  cause  jury  lists  for  such  town  or 
place  to  be  prepared. 

28.  (i)  The   said   bench   of   magistrates   shall   thereupon,  ^^J^** 
within  three  months  after  the  receipt  of  such  direction,  cause  to  be  SitEinttiree 
prepared  lists  of  all  jurors  within  the  jurors'  district  for  such  town  «<>»**»»• 

4  Ibid.,  8.  24. 

or  place. 

(2)  The  clerks  of  petty  sessions,  chief  constables,  and 
justices  shall  do  and  perform,  within  the  said  period  of  three  months, 
all  such  acts,  matters,  and  things  in  and  towards  preparing,  cor- 
recting, allowing,  and  transmitting  the  jury  list  for  such  jurors' 
district  as  are  required  to  be  ordinarily  done  under  the  pro\4sions 
of  Part  IV  of  this  Act. 

24.  The  sheriff  shall,  within  the  said  three  months,  make  sheriff  to  ^ 
out  from  any  such  list  transmitted  to  him  a  jurors'  book  and  special  ESoPSd*" 
jurors'  list  for  such  district  according  to  the  provisions  of  Part  V  •g^i"^'^' 

of   this   Act.  /6«.,8.  25. 

25.  The  judge  of  the  district  court  to  whom  any  such  list  is  J*^^^'*^ 
transmitted  shall,  within  ten  days  from  the  receipt  of  such  list,  prepare  jurors' 


make  out  therefrom  a  jurors'  book  for  such  court  according  to  the 
provisions  of  Part  V  of  this  Act. 


Ibid,,  s.  26. 


26.  (i)  Every  such  jurors'  book  and  special  jurors'  list  when  ^^^J^^* 
settled  shall  come  into  force,  and  the  persons  whose  names  are  wme  into 
therein  set  down  shall  be  liable  to  serve  as  jurors  immediately  after  £j^diAteiy 
such  book  or  list  has  been  made  out  by  the  sheriff  or  the  district  and  to  continue 

_.    .    J  . •  t  -^  in  force  until 

court  judge,  as  the  case  may  be.  new  booki  and 

(2)  Every  such  book  or  list  shall  continue  in  force  until  jj;^  g^T^^* 
a  new  jurors'  book  or  special  jurors'  list  has  been  made  out  imder 

the  provisions  of  this  Act. 

(3)  If  any  jurors'  book  for  a  district  court  prepared 
under  the  provisions  of  this  Part  of  this  Act  shall  take  effect  between 
the  months  of  April  and  October  in  any  year,  no  new  list  shall  be 
prepared  until  Ae  year  then  next  following. 


PART  VII. 
Trial  by  jury, 

27.  (i)  All  crimes  and  misdemeanours  prosecuted  in  the  Trial  by  jury 
Supreme  Court,  the  circuit  courts,  or  courts  of  quarter  sessions  shall  Si^!**^ 
be  tried  by  a  jury  consisting  of  twelve  men  chosen  and  returned  ibid.  «.  28. 
according  to  the  provisions  of  this  Act. 
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S,  27.  (2)  Except  as  by  this  Act  is  otherwise  provided,  such 

jury  shall  be  subject,  as  nearly  as  may  be,  to  the  same  rules,  regu- 
lations, and  manner  of  proceeding  as  were  observed  upon  criminal 
trials  in  the  Court  of  Queen's  Bench  in  England  before  the  seven- 
teenth day  of  September,  one  thousand  eight  hundred  and  forty- 
seven. 


Criminal 
special  jury. 
No.  67,  1901, 
8.29. 


28.  (i)  Upon  application  made  tP  the  Supreme  Court  by 
the  Attorney-General  or  other  prosecutor,  or  by  or  on  behalf  of  any 
defendant,  in  any  criminal  cause  depending  in  the  said  court  or  in 
any  circuit  court  (except  in  cases  of  treason  or  felony),  the  said 
court  may  order  a  special  jury  to  be  summoned  for  the  trial  of  the 
issue  in  such  cause. 

(2)  Every  such  special  jury  shall  be  taken  from  the 
special  jurors'  list  for  the  jurors'  district  within  which  such  cause 
is  to  be  tried,  and  shall  be  summoned,  struck,  and  sworn  in  like 
manner  as  special  juries  under  this  Act  for  the  trial  of  dvil  issues, 
and  shall  be  liable  to  the  same  fines  and  forfeitures,  and  entitled 
to  the  same  exemptions  as  are  by  this  Act  authorised  with  respect 
to  such  juries. 

(3)  Provided  that  any  defendant  making  application 
for  a  special  jury  shall  serve  upon  the  Attorney-General  or  other 
prosecutor  a  notice  in  writing  of  such  application  at  least  four  dear 
da3rs  before  the  time  of  his  making  the  same. 


Trial  and  29.  Subject  to  the  provisions  of  this  Act  and  of  any  other 

civil  cases.  Act  in  force  for  the  time  being,  all  actions  at  law  and  d\Tl  issues  of 
iMrf.,  s.  80.  fact  in  the  Supreme  Court  shall  be  tried,  and  all  damages  and  sums 
of  money  recoverable  in  any  such  action  after  judgment  by  default 
or  upon  demurrer  (other  than  such  damages  as  are  usually  assessed 
or  computed  by  the  court  or  some  officer  thereof)  shall  be  assessed, 
before  one  or  more  judge  or  judges  of  the  said  court,  whether  the 
trial  or  assessment  is  had  in  the  said  court  or  in  any  drcuit  court, 
by  a  jury  consisting  of  four  persons  duly  qualified  according  to  law 
as  spedal  jurors,  and  returned  and  diosen  as  hereinafter  men- 
tioned. 


Juries  of 
twelve. 
/Mcl.,8.  81. 


80.  Upon  application  made  to  the  said  court  by  dther  the 
plaintiff  or  the  defendant  in  any  action,  at  any  time  after  issue 
joined,  the  said  court  may  order  that  the  trial  shall  be  had  by  a 
jury  consisting  of  twdve  persons,  who  shall  be  returned  imder  the 
provisions  of  this  Act  either  from  amongst  the  dass  of  si)edal 
jurors  or  of  common  jurors,  or  in  cases  to  be  tried  on  drcuit  partiy 
from  each  class,  as  the  court  thinks  fit  to  order. 

At  any  time  after  issue  Joined. — See  R.  126  and  note  thereto,  S.C.P.,  p. 
394. 

In  Allen  v.  Willis,  (1895)  i^  W.N.  192,  an  application  for  a  common  jury 
of  twelve  made  on  the  day  on  which  the  case  was  coming  on  for  trial,  was 
refused,  on  the  grotmd  that  it  was  too  late,  and  made  apparently  merely  for 
purposes  of  delay. 

Common  Jury  of  twelve. — According  to  the  practice  of  the  Court  here, 
either  party  may  claim  to  have  the  case  tried  by  a  common  jury  of  twelve 
as  a  matter  of  right :   Ritchie  v.  D'Arcy,  (1900)  17  W.N.  93  ;   and  Cowlishaw 
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y.  McLeod,  (1898)  14  W.N.  189  ;  if  his  application  is  made  in  time  :  Allen  v,       S,  80* 
WUlis  (supra). 

Speeial  Jury  of  twelve. — With  regard  to  a  special  jury  of  twelve  it  is 
different.  In  an  application  of  that  nature  it  lies  on  the  party  making  the 
application  to  prove  that  the  matter  to  be  inquired  into,  is  one  of  public 
importance  or  of  great  difficulty ;  and  the  granting  of  the  application  is 
entirely  in  the  discretion  of  the  Court.  For  cases  of  applications  of  this  nature, 
see  Tate  v.  Goodlet,  (1864)  3  S.C.R.  12  ;  Thompson  v.  The  Commissioner  of 
Railways,  cited  in  note  to  Tate  v.  Goodlet ;  Gresham  v.  The  Commissioner  of 
Railways,  ibid.,  p.  13  ;  Nash  v.  The  Bank  of  N.S.W.,  ibid.  ;  McElhone  v. 
Bennett,  (1885)  i  W.N.  115  ;  Taylor  v.  Young,  (1886)  2  W.N.  108  ;  Jeanneret 
v.  Balmain  Steam  Ferry  Co.,  (1886)  3  W.N.  21  ;  McLaughlin  v.  Bennett, 
(1889)  6  W.N.  15.  In  this  last-mentioned  case,  a  common  jury  having  failed 
to  agree,  after  a  trial  lasting  five  days,  and  the  Judge  reporting  that  the  case 
was  one  of  difficulty,  the  Court  ordered  the  rehearing  to  take  place  before  a 
special  jury  of  twelve  :   ibid.,  112. 

In  an  action  on  a  policy  of  insurance,  where  a  large  amount  was  claimed, 
and  issues  of  fraud  and  suicide  were  raised,  application  for  a  special  jury  of 
twelve  was  granted  :  Williams  v.  Mutual  Life  Association  of  Australia, 
(1904)  21  W.N.  157. 

In  an  action  for  libel  against  defendants  (carrying  on  a  "  trade  protec- 
tion "  business),  application  for  a  special  jury  of  twelve  was  refused  :  Mac- 
intosh V.  Dun,  (1905)  22  W.N.  85. 

In  an  action  by  a  firm  of  merchants  against  a  Minister  of  the  Crown  for 
slander,  a  special  jury  of  twelve  was  allowed  :  Mc Arthur  Ltd.  v.  Lyne,  (1906) 
23  W.N.  34). 

31.  In  every  such  case  of  trial  or  assessment  as  aforesaid,  Trui^jmryin 
and  in  every  other  case  whatsoever  of  trial  by  jury  under  the  pro-  caMii^to  be 
visions  of  this  Act,  when  no  other  mode  of  proceeding  is  by  this  SJ^^^i. 
Act  specially  provided,  the  jurors  and  jury  and  every  assessment  no.  e7,  iwi, 
or  trial  by  them  shall,  as  far  as  may  be  practicable,  be  subject  to  '*  '*• 
the  same  rules  and  manner  of  proceeding  as  would  in  England  have 
been  observed  in  an  action  at  law  in  the  courts  of  Westminster  or 
on  a  trial  at  nisi  prius,  before  the  seventeenth  day  of  September, 
one  thousand  eight  himdred  and  forty-seven. 


PART  VIII. 
Jury  precepts  and  summonses. 

32.  (i)  From  time  to  time,  and  as  often  as  occasion  de-  General  jury 
mands,  precepts  according  to  the  form  contained  in  the  Fifth  ^^^^'34, 
Schedule  to  this  Act,  to  be  called  "  general  jury  precepts,*'  shall  be  j^' 
issued,  directed  to  the  sheriff,  requiring  him  to  summon  jurors  for  schednia. 
the  trial  of  issues  and  assessment  of  damages  in  the  Supreme  and 

circuit  courts  and  the  courts  of  quarter  sessions. 

(2)  Every  such  precept  returnable  in  the  Supreme 
Court  or  any  circuit  court  shall  be  under  the  hand  and  seal  of  a 
judge  of  the  Supreme  Court. 

(3)  Every  such  precept  returnable  in  a  court  of  quarter 
sessions  shall  be  under  the  hand  and  seal  of  a  chairman  of  a  court  of 
quarter  sessions  or  a  justice  of  the  peace. 

33.  Whenever  a  jury  of  twelve  or  of  four  special  jurors  is  speeui  jury 
reqmred  in  the  Supreme  Court  or  in  any  circuit  court  for  the  trial  of  ^^^'o« 
any  issues,  a  judge  of  the  Supreme  Court  shall  issue  a  precept        *      j 
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under  his  hand  and  seal,  according  to  the  form  contained  in  the 
Fifth  Schedule  to  this  Act,  to  be  cdled  a  **  special  jury  precept." 

84.  Whenever  a  jury  of  twelve  common  jurors  is  so  required 
a  judge  of  the  Supreme  Court  shall  issue  a  precept  under  his  hand 
and  seal  according  to  the  said  form,  to  be  called  a  "  common  jury 
precept." 

Ibid,,  g.  87.  35^  Ever>'  jury  precept  shall  specify  the  time  when  and  the 

place  where  the  attendance  of  the  jurors  is  required,  and  shall  be 
issued  and  delivered  to  the  sheriff  eight  clear  days  before  the  time 
so  specified,  if  such  attendance  is  required  in  the  city  of  Sydney, 
and  in  all  other  cases  fourteen  clear  days  before  such  time. 

jJJJjJto°'  ^-  (i)  ^^  every  such  precept  returnable  in  the  Supreme 

be  summoned.   Court  or  any  circuit  court,  the  judge  issuing  the  same  may,  if  he 
/Wrf.,  s.  88.       think  fit,  require  the  sheriff  to  summon  any  number  of  jurors,  not 

being  more  than  four  times  the  nmnber  to  be  impanelled  upon  any 

one  trial. 

(2)  No  such  precept  returnable  in  a  court  of  quarter 

sessions  shall  require  the  sheriff  to  summon  at  any  one  time  more 

than  forty-eight  or  less  than  thirty-six  jurors. 


Priority  of 
precepts. 
Ibid.,  8.  80. 


Bnlargedor 
sepantte  Jury 
panel  may  be 
ordered  by  the 
Court. 
Ibid.,  8.  40. 


37.  The  sheriff  shall  give  priority  to  every  jury  precept 
whether  returnable  in  the  Supreme  Court,  or  a  circuit  court,  or  a 
court  of  quarter  sessions,  according  to  the  time  of  its  receipt  at  his 
office. 

88.  (i)  Every  court  sitting  for  the  trial  of  prisoners  may, 
on  motion  for  that  purpose  mjade  on  behalf  of  either  the  Crown  or 
any  prisoner,  order  the  sheriff  to  summon  and  return  to  the  court — 

(a)  an  enlarged  jury  panel,  not  exceeding  twenty-four  jurors, 
in  addition  to  those  already  summoned ;     or 

(b)  a  separate  jury  panel,  of  not  less  than  tliirty  or  more  than 
sixty  jurors, 

to  be  taken  from  either  the  general  or  the  special  jury  list,  as  the 
court  thinks  it  for  the  interests  of  justice  to  order. 

(2)  Every  person  liable  to  serve  as  a  juror,  and  residing 
within  twenty  miles  of  the  place  of  trial,  being  summoned  imder 
any  such  order  and  having  no  lawful  excuse,  shall  be  boimd  to 
attend,  and  liable  to  be  proceeded  against  for  non-attendance  as 
if  he  had  been  summoned  uiider  a  precept  in  the  ordinary  course. 

39.  At  any  time  before  the  trial  of  a  person  committed  or 
held  to  bail,  every  judge  of  the  Supreme  Court  on  application  to 
him  in  chambers  on  behalf  of  such  person  or  of  the  Crown  (of  which 
last-mentioned  application  such  person  has  had  due  notice)  shall 
have  the  same  power  as  in  the  next  preceding  section  is  mentioned 
in  respect  of  the  intended  trial  of  such  person,  whether  in  such 
court  or  in  a  circuit  court  or  in  a  court  of  quarter  sessions. 

40.  (i)  The  Supreme  Court  and  circuit  courts  and  all  courts 
andma?ing ***"  of  Oyer  and  terminer  and  gaol  delivery  and  courts  of  quarter  sess^ns 
SretoioPB*'  **  ^^^^  respectively  have  and  exercise  the  same  power  and  author^ 
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as  they  have  heretofore  had  or  exercised  in  issuing  any  writ  or      S.  40. 
precept,  or  in  making  any  award  or  order  orally  or  otherwise  for  the 
return  of  a  jury  for  the  trial  of  any  issue  before  any  of  such  courts 
respectively,  or  for  the  amending  or  enlarging  any  panel  of  jurors 
returned  for  the  trial  of  any  such  issue. 

(2)  The  return  to  every  such  writ,  precept,  award  or 
order  shall  be  made  in  the  manner  used  and  accustomed  in  such 
courts  respectively  in  England  before  the  seventeenth  day  of 
September,  one  thotisand  eight  hundred  and  forty-seven,  save  and 
except  that  the  jurors  shall  be  qualified  according  to  this  Act. 

41.  The  Supreme  Court,  or  any  judge  thereof,  may  make  Specui  rule  or 
all  such  rules  or  orders  upon  the  sheriff  or  other  person  as  may  be  lui^ning 
necessary  to  procure  the  attendance  of  a  special  or  common  jury  for  ^"y- 

the  trial  of  any  cause  or  matter  depending  in  such  court  at  such  time  ?  «?^' 
and  place  and  in  such  manner  as  the  court  or  judge  thinks  fit. 

42.  (i)  In  every  case  wherein  it  is  made  to  appear  to  the  Provision  for 
Supreme  Court  or  to  a  judge  thereof  that  the  sheriff  is  a  party  or  in  SSriffto*'*  *^* 
any  manner  interested,  the  venire  or  precept  to  be  issued  therein  interested, 
shall  be  directed  and  delivered  to  the  coroner  or  such  other  person  ^***'*  "*  *** 

as  the  said  court  or  judge  shall  in  that  behalf  appoint. 

(2)  Such  coroner  or  person  shall  thenceforward  have  and 
exercise  for  the  purposes  of  such  writ  or  precept  all  the  powers  and 
duties  of  the  sheriff. 

43.  (i)  When  a  jury  precept  is  delivered  to  the  sheriff,  he  Jmontobe 
shall  choose  in  manner  following  the  persons  to  be  summoned  from  JJ^T^b^^Is!^^ 
those  whose  names  appear  in  the  appropriate    jurors'  book   or 

special  jurors'  list  for  the  district  within  which  the  attendance  of 
jurors  is  by  the  said  precept  required : — 

(a)  Cards  printed  or  stamped  only  with  the  same  numbers  as 

are  prefixed  in  the  said  book  or  list  to  the  names  of  persons 
liable  to  be  summoned  shall  be  placed  in  a  rotating  ballot- 
box  approved  of  by  the  Minister  of  Justice. 

(b)  Such  box  first  having  been  made  to  rotate  for  one  minute 

at  least  by  the  sheriff  or  his  deputy,  as  many  cards  shall 
be  drawn  forth  one  at  a  time  as  there  are  jurors  required 
to  be  summoned. 

(c)  Where  the  nimiber  on  any  such  card  indicates  the  name  of 

a  juror  whom  the  sheriff  or  his  deputy  knows  to  be  dead 
or  to  have  left  the  district,  another  card  shall  be  drawn 
in  its  place ;  and  a  special  return  shall  be  made  to  the 
court,  with  the  names  of  the  jurors  stmunoned,  of  the 
names  of  all  jurors  so  omitted,  with  the  cause  thereof. 

(d)  The  persons  whose  names  in  the  said  book  or  list  corres- 

pond with  the  numbers  on  the  cards  so  drawn  shall  be  the 
jurors  to  be  siunmoned. 

(2)  If  through  any  casualty  there  is  no  jurors'  book  for 
such  district  in  existence  for  the  current  year,  the  sheriff  shall 
choose  the  jvurors  as  aforesaid  from  the  jurors'  book  for  the  year 
preceding. 
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44.  The  sheriff  shall  forth^^ith  issue  to  each  such  juror  a 
summons  in  writing  signed  by  himself  or  his  deputy  in  the  form 
contained  in  the  Sixth  Schedule  to  this  Act. 

46.  (i)  Such  summons  shall  be — 

(a)  delivered  to  such  juror  or  left  at  his  usual  place  of  abode 
at  least  four  clear  days  before  the  time  specified  for  his 
attendance,  if  his  attendance  is  required  in  Sydney,  and 
in  other  cases  at  least  eight  clear  days  before  such  time ; 

or 

(b)  sent  to  him  by  post  with  the  sheriff's. seal  of  office  thereon, 

in  which  case  two  additional  days  shall  be  allowed  between 
the  day  of  service  and  the  time  specified  for  his  attend- 
ance. 

(2)  A  duplicate  of  every  summons  so  sent  by  post  shall 
be  stamped  by  the  postmaster,  or  some  person  duly  acting  for  him, 
at  the  time  of  delivery  at  the  office  for  transmission ;  and  such 
duplicate  shall  be  evidence  that  the  juror  named  was  ser\'ed  in  the 
ordinary  course  of  post. 

UawTto^iw  ^'  ^^  determining  the  persons  to  be  summoned  for  a  special 

gammoned  or  common  jury,  those  persons  who,  during  the  time  that  the  jury 
^ShLmted.  book  has  been  in  use,  have  attended  at  a  court  in  pursuance  of  a 
No.  s,  i»06,  B.  4  summons,  or  served  on  a  jury,  shall  be  excluded — 

(a)  from  service  as  common  jurors  imtil  the  list  of  names  in 

the  jury  book  has  been  exhausted ;    and  also 

(b)  from  service  as  special  jurors  until  the  list  of  names  on  the 

special  jurors*  list  has  been  exhausted. 
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47.  Whenever  the  sheriff  is  required  by  any  jury  precept 
to  summon  jurors  for  the  trial  of  issues  in  the  Supreme  Cburt  or 
court  of  quarter  sessions  at  Darlinghurst  on  any  particular  day 
or  days,  and  is  also  required  by  any  other  jury  precept  to  summon 
jurors  for  the  trial  of  issues  on  the  same  day  or  days  in  the  Supreme 
Court  in  King-street,  he  shall  not  summon  for  either  court  the  same 
jurors  whom  he  has  already  summoned  to  attend  at  the  other 
court,  but  he  shall  omit  from  any  summons  for  either  court  the 
names  of  all  such  jurors  as  he  has  already  summoned  for  the  other, 
conforming  in  other  respects  in  the  matter  of  such  summons  to  the 
directions  of  this  Act. 


Ibid,,  8.  50. 


i^o^tated  ^»  '^^^  sheriff  in  civil  cases  may  omit  the  summoning  of 

by<&M8e.       persons  whom  he  knows  to  be  incapacitated  by  disease  from  attend- 
ing as  jurors : 

Provided  that  he  shall  specially  return  to  the  court  the 
names  of  all  such  persons,  with  the  ground  on  which  he  has  omitted 
to  summon  them. 


HisUlcesin 
names  may  be 
corrected. 

Jfrid.,  8.  61. 


49.  The  sheriff  on  showing  to  the  satisfaction  of  a  judge  of 
the  Supreme  Court  that  the  name  or  description  of  any  juror  has 
been  mistaken  may,  by  the  leave  of  such  judge  in  writing,  cause  the 
mistake  to  be  corrected  and  the  party  to  be  thereafter  summoned 
by  his  right  name  and  description  : 
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Provided  that  in  every  such  case  there  be  no  question  as  to      S.  4fl. 
the  identity  in  fact  of  the  juror. 

50.  Upon  the  day  and  at  the  place  named  in  any  jury  pre-  Sheriri  return 
cept  for  the  appearance  of  the  jurors  thereby  required  to  be  sum-  ^^Stf*^ 
moned,  the  sheriff  shall  by  himself  or  his  deputy  return  the  said  No.  67,  iwi, 
jury  precept  into  the  court  holden  at  the  place  where  such  jurors  *•  **• 

are  so  required  to  attend,  and  shall  annex  to  the  said  precept  a 
panel  containing  the  names  in  alphabetical  order  of  the  persons  so 
summoned  by  him  in  pursuance  of  the  said  jury  precept,  and  shall 
also  therewith  furnish  to  the  clerk  of  the  said  court  the  names  of  the 
said  persons,  with  their  respective  additions  and  places  of  abode 
written  upon  separate  pieces  of  card,  each  piece  of  card  being  as 
nearly  as  may  be  of  equal  size. 

51.  No  omission  or  informahty  with  respect  to  any  lists  or  ^omuoitiei, 
precepts  or  panels  returned  in  pursuance  of  this  Act  shall  affect  or  inv«u^ 
invalidate  any  verdict  returned  by  a  jury  which  is  in  other  respects  ^«"^<*- 
according  to  law.  />«.•.  68. 


PART  IX. 

Challenge. 

52.  Subject  to  the  provisions  of  this  Act,  and  of  any  Act  ^^*2L 
for  the  time  being  in  force,  cfa^lenge  to  the  array  and  to  the  polls  ^^^*^'4 


of  jurors  may  be  made  and  shall  be  allowed  in  every  court  for  such 
and  the  like  cause,  in  such  and  the  hke  form  and  manner,  and  under 
and  subject  to  the  like  laws,  rules,  and  regulations  in  every  respect, 
as  by  law  was  or  were  established,  used  and  practised  in  like  cases  in 
the  courts  at  Westminster  before  the  seventeenth  day  of  September, 
one  thousand  eight  himdred  and  forty-seven. 

58.  In  all  inquests  to  be  taken  before  any  court  wherein  the  chauenge  for 
King  is  a  party,  notwithstanding  it  be  alleged  by  them  that  sue  ^^^\  ^^ 
for  Sie  King  that  the  jurors  of  those  inquests  or  some  of  them  be  not 
indifferent  for  the  King,  yet  such  inquests  shall  not  remain  im- 
taken  for  that  cause,  but  if  they  that  sue  for  the  King  will  challenge 
any  of  those  jurors  they  shall  assign  of  their  chcdlenge  a  cause 
certain,  and  the  truth  of  the  same  challenge  shall  be  inquired  of 
according  to  the  custom  of  the  court,  and  it  shall  be  proceeded  to 
the  taking  of  the  same  inquisitions  as  it  shall  be  found  if  the  chal- 
lenges be  true  or  not,  after  the  discretion  of  the  court. 

64.  Nothing  herein  contained  shall  affect  the  power  of  any  standing 
court  to  order  any  juror  to  stand  by  until  the  panel  shall  be  gone  ^"J*^*^ 
through  at  the  prayer  of  those  prosecuting  for  the  Crown  as  has 
been  heretofore  accustomed. 

Sec  R,  V.  Jury,  (i888)  9  N.S.W.R.  486  ;  5  W.N.  37. 

55.  (i)  The  same  right  of  challenge  to  jurors  shall  exist  in  chaUenffe  in 
cases  of  misdemeanour  as  in  cases  of  felony.  n!S*"*^67*** 

(2)  No  person  shall,  except  for  cause  shown,  be  allowed       ' "'    * 
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in  either  case  more  than  eight,  or  if  the  offence  charged  be  capital, 
twenty  challenges. 

(3)  The  Crown  shall  in  every  case  have  the  same,  but 
no  greater,  right. 

(4)  Every  peremptory  challenge  beyond  the  number  so 
allowed  shall  be  void,  and  the  trial  shall  proceed  as  if  no  such  chal- 
lenge  had   been   made. 

See  R,  V.  Jury,  (1888)  9  N.S.W.R.  486  ;   5  W.N.  37. 

56.  (i)  No  omission,  error,  or  irregularity  by  the  sheriflF  or 
any  of  his  officers  in  the  time  or  mode  of  service  of  any  jury  sum- 
mons, or  in  the  simimoning  or  return  of  any  juror  bj'^  a  wrong  name 
(where  there  is  no  question  as  to  his  identity),  shall  be  cause  of 
challenge  either  to  the  array  or  to  such  juror. 

(2)  No  matter  which  might  have  been  objected  by  wsy 
of  challenge  to  the  polls  or  to  the  array,  as  the  case  may  be,  shall 
invalidate  or  affect  any  verdict  in  any  case,  civil  or  criminal,  unless 
the  objection  is  taken  by  way  of  challenge. 


Impanelling 
Jnry  in 
criminal  trials. 

Ibid.,  8.  59. 


Tales  allowed. 
Ilfid. 


PART  X. 
Striking  and  impanelling, 

57.  (i)  Upon  calling  on  for  trial  by  a  jury  of  twelve  persons 
any  criminal  issue  joined  in  the  Supreme  Court  or  a  circuit  court, 
or  a  court  of  quarter  sessions,  the  clerk  of  the  court  shall,  in  open 
court,  put  into  a  box  provided  for  that  purpose  the  pieces  of  card 
furnished  as  aforesaid  by  the  sheriff,  and  shall  draw  out  therefrom 
the  said  pieces  of  card,  one  after  another,  until  twelve  men  appear 
without  just  cause  of  challenge,  which  said  men,  being  duly  sworn, 
shall  be  the  jury  to  try  such  issue. 

(2)  If  the  whole  number  of  such  pieces  of  card  is  ex- 
hausted, by  challenge  or  otherwise,  before  twelve  men  are  duly 
sworn,  either  the  Crown  or  the  prisoner  may  pray  a  tales,  where- 
upon the  court  or  judge  or  chairman,  as  the  case  may  be,  may  com- 
mand the  sheriff  or  his  deputy  forthwith  to  appoint  as  many  good 
and  lawful  men  of  the  bystanders  (being  qualified  and  liable  to  serve 
as  jurors  for  the  district)  as  may  be  sufficient  Jo  make  up  twelve 
men  for  the  trial  of  the  said  issue. 

(3)  The  pieces  of  card  containing  the  names  of  the 
jurors  so  drawn  and  sworn  as  aforesaid  shall  be  kept  apart  by  them- 
selves until  such  jury  have  given  in  their  verdict  and  the  same  has 
been  recorded,  or  until  such  jury  is,  by  consent  of  the  parties,  or 
by  leave  of  the  court,  discharged  ;  and  then  the  said  pieces  of  card 
shall  be  returned  to  the  box,  there  to  be  kept  with  the  other  names 
remaining  undrawn. 

DifTerent  issues  68.  Where  no  objection  is  made  on  behalf  of  the  Kinz  01 

may  be  tried  ^i  ^      ^i_  _a 

by  the  same     any  Other  party,  the  court  may — 

iSS.s.  60.  (a)  try  any  such  criminal  issue  with  the  jury  that  have  pre- 

viously tried  or  been  drawn  to  try  any  other  such  issue, 
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i?vithout  their  names  being  returned  to  the  box  and  re-      S.  58. 
drawn ;    or 

(b)  order  the  name  of  any  man  on  any  such  jury  whom  both 
parties  consent  to  withdraw,  or  who  is  justly  challenged  or 
'  excused  by  the  court,  to  be  set  aside  and  another  name 
to  be  drawn  from  the  box,  and  try  such  issue  with  the 
residue  of  such  original  jury  and  with  such  man  whose 
name  is  so  drawn,  and  who  appears  and  is  approved  as 
indifferent. 

59.  (i)  At  the  opening  of  the  court  upon  any  sitting  for  the  striking  jury 
trial  of  any  civil  issue  under  the  provisions  of  this  Act,  the  clerk  or  ^  ^^  *'••*•• 
other  ministerial  officer  of  the  court  shall  put  into  a  box  provided  b.^i^'  ^^^' 
for  that  purpose  the  pieces  of  card  furnished  as  aforesaid  by  the 

sheriff. 

(2)  Upon  any  such  issue  being  called  on  to  be  tried, 
such  derk  or  ofl&cer  shall  in  open  court  draw  out  the  said  pieces  of 
card,  one  after  another,  until  twice  the  number  of  jurors  required 
to  be  impanelled  appear,  and  after  all  causes  of  challenge  allowed 
remain  indifferent  and  approved  of,  or  tmtil  the  whole  number  of 
such  pieces  of  card  is  exhausted. 

(3)  In  case  a  sufficient  number  of  jurors  named  on  such  Taiet. 
pieces  of  card  are  not  in  attendance,  the  full  nimiber  of  jurors  so 
directed  to  be  drawn  shall  be  completed  by  appointment  of  the 
sheriff  or  his  deputy  from  amongst  the  bystanders,  being  persons 
returned  in  the  sheriff's  books  as  jurors  either  special  or  common. 

60.  (i)  In  civil  issues,   upon  twice  the  number  of  jurors  impmneUiM 
reqviired  to  be  impanelled  being  completed,  a  list  of  their  names  shall  {J^s!" 

be  delivered  by  the  sheriff  or  his  deputy  to  the  plaintiff  or  his  attor-  /«rf..  s.  62. 
ney  or  coimsel,  by  whom  one-fourth  of  the  whole  number  of  names 
contained  in  such  list  may  be  struck  therefrom,  and  the  list  so  re- 
duced shall  then  be  delivered  to  the  defendant  or  his  attorney  or 
counsel,  by  whom  an  equal  number  of  names  may  be  also  struck 
therefrom. 

(2)  The  jurors  whose  names  then  remain  upon  such  list, 
or  the  first  four  or  twelve  of  such  jurors  (as  the  case  may  require), 
shall  be  the  jurors  for  the  trial  of  the  issue  or  issues  in  question,  and 
shall  be  sworn  and  impanelled  accordingly. 

(3)  After  every  such  trial  the  cards  so  drawn  as  afore- 
said shall  be  returned  to  the  box,  to  be  kept  with  the  others  re- 
maining imdrawn. 

Interferenee  with  Jury  Panel. — To  tamper  with  the  jury  panel  is  as  much 
an  interference  with  justice  as  to  tamper  with  the  jury  who  actually  try  the 
case.  In  Parker  v.  Falkiner,  (1889)  10  N.S.W.R.  7,  where  the  defendant, 
knowing  that  a  particular  juryman  had  been  summoned  to  try  the  case, 
spoke  to  him  regarding  the  case,  a  new  trial  was  granted,  and  defendant 
ordered  to  pay  the  costs  of  the  former  trial,  and  of  the  application  for  the  new 
trial. 

While  one  jury  are  retired  considering  their  verdict,  another  jury  from 
the  same  panel  may  be  struck  without  the  cards  containing  the  names  of  the 
former  jury  being  retiyned  to  the  box  :  Goodchap  v.  Nixon,  (1863)  2  S.C.R. 
182. 

R.I.  P.     Sup.  3  r^r^r^^J^ 
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Trying 
difle]     ' 


fferent  Issues 
by  the  same 
jury  in  civil 


No.  67,  1901, 
i.  08. 


S.  61.  61.  Where  no  objection  is  made  on  behalf  of  any  plaintiff 

or  defendant — 

(a)  any  number  of  different  issues  may  be  tried  by  the  same 
jury  that  have  been  previously  drawn  for  or  have  tried 
any  other  issue  without  having  their  names  returned  to 
the  box ;   or 

(b)  the  court  or  judge  may  order  the  name  of  any  juror  on  such 
jury  whom  the  parties  consent  to  withdraw  or  who  may  be 
challenged  or  excused  to  be  set  aside  and  another  juror  to 
be  drawn  from  the  box  from  the  names  remaining  un- 
drawn, who  shall  be  subject  to  the  same  mode  of  striking 
as  the  original  jurors,  to  try  the  issue  or  issues  with  the 
residue  of  such  original  jury. 

•sseM^^onir*  ^^*  ^^^  provisions  contained  in  the  three  next  preceding 

Ibid.,  8. 64.       sections  shall  be  equally  in  force  with  respect  to  cases  of  assessment 
of  damages. 


Reducing  list 
where  one 
party  does  not 
appear. 
Ibid.,  8.  65. 


68.  Where— 

(a)  the  defendant,  in  a  case  of  assessment  of  damages,  or 

(b)  either  the  plaintiff  or  defendant,  in  a  case  where  there  is 

an  issue  for  trial, 
does  not  appear  in  person,  or  by  counsel  or  attorney,  the  hst  of 
jurors  may  be  reduced  on  his  behalf  by  the  clerk  or  other  officer  of 
the  court. 


Judge  may 
order 

refreshment 
for  Jury. 
ibid.,  8.  66. 


PART  XI. 

Refreshment. 

64.  The  court  or  judge  on  any  trial  may  order  to  be  sup- 
plied to  the  jur>' — 

(a)  in  a  criminal  case,  whether  of  felony  or  misdemeanour,  such 

reasonable  refreshment  as  the  court  or  judge  thinks  fit ; 

(b)  in  any  other  case,  any  refreshment  not  being  fermented 

or  spirituous  liquor, 
at  any  time  after  the  jury  have  been  impanelled  and  sworn,  and 
notwithstanding  that  they  have  retired  to  consider  of  their  verdict. 


PART  XII. 


On  criminal 
trials. 
Ibid.,  8.  67. 


In  civil  cases. 
Jbid.,  8.  68. 


Disagreement, 

66.  Where  the  jury  upon  the  trial  of  any  felony  or  mis- 
demeanour have  retired  more  than  twelve  hours,  if  it  be  found, 
after  examination  on  oath  of  one  or  more  of  them,  that  they  are  not 
likely  to  agree,  the  court  or  judge  may  discharge  them. 

66.  (i)  Where  the  jury  upon  any  civil  trial  or  assessment 
of  damages  under  this  Act  have  remained  six  hours  or  upwards  in 
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deliberation,  if  all  of  them  do  not  agree  as  to  the  verdict  to  be  given      S.  66. 
or  amount  of  damages  to  be  assessed,  the  decision  of  three-fourths 
in  nrnnber  of  them  shall  be  taken  and  entered  as  the  verdict  or 
assessment  of  all. 

(2)  If,  after  having  remained  the  whole  twelve  hours 
or  upwards  in  deliberation,  three-fourths  in  number  of  the  jurors 
do  not  concur  in  any  such  verdict  or  assessment,  then  such  jurors 
shall  be  discharged,  and  the  cause  may  without  any  new  process  for 
that  purpose  be  again  set  down  for  trial  or  assessment  (as  the  case 
may  be)  either  at  the  same  or  any  subsequent  sittings,  as  the  court 
or  presiding  judge  may  order. 
« 

The  plaintiff,  after  the  failure  of  the  jury  to  agree  to  a  verdict,  may  set 
down  the  case  again  for  trial ;  and  his  proper  course  is  to  set  it  down  at  the 
next  sittings,  unless  the  Court  or  the  Judge  otherwise  order  :  Cohen  v.  Amos, 
(1885)  2  W.N.  17. 

Where  at  a  trial  the  jury  had  been  by  consent  of  both  parties  discharged, 
at  the  suggestion  of  the  presiding  Judge,  before  the  twelve  hours  had  expired, 
but  after  the  expiration  of  almost  seven  hours,  it  being  stated  that  no  prob- 
ability existed  of  a  verdict  being  arrived  at,  held  that  the  finally  successful 
party  was  entitled  to  the  costs  of  the  abortive  trial  :  Dolby  v.  The  Bank  of 
N.S.W.,  (1864)  3  S.C.R.  297. 


PART  XIII. 
View  by  jurors. 


67.  (i)  Whenever  it  appears  expedient  to  any  judge  of  the  order  for  view. 
Supreme  Court  in  any  cause  depending  hi  the  said  court  that  some  Ko.  e?,  1901, 
of  the  jury  should  have  a  view  of  any  place  in  dispute  in  the  cause,  **  **' 

such  judge  may  order  such  vie^;v  upon  the  payment  by  the  party 
apphnng  for  the  same  of  such  svmi  as  to  the  said  judge  seems  reason- 
able. 

(2)  Such  sum  shall  be  paid  over  to  such  jurors  as  have 
such  view  and  attend  the  trial,  and  shall  be  taxed  and  allowed  as 
other  costs  in  the  cause. 

But  the  ordinary  practice  now  is  under  s.  104  of  the  C.L.P.  Act. 

68.  Two  or  more  jurors,  as  the  judge  shall  direct,  mutually  view  by  two  or 
chosen  by  the  parties,  or,  in  the  case  the  parties  cannot  agree,  '"<''®- 
nominated  by  the  sheriff,  shall  be  showm  the  place  by  two  persons  ^^^'*  *' '® 
appointed  by  the  said  judge. 

69.  In  every  such  case  the  said  viewers,  if  in  attendance  viewer*  to  be 
upon  the  court,  shall  be  the  first  of  the  jurors  named  in  the  sheriff's  JU^Ji^"®' 
list,  whether  they  are  in  the  panel  returned  for  the  particular  day /Md.,  8.71. 
of  trial  or  not,  and  shall  not  be  struck  therefrom  by  either  party  : 

and  such  viewers  so  in  attendance,  together  writh  so  many  of  the 
jurors  whose  names  first  stand  on  the  reduced  list  as  may  be  neces- 
sary to  make  up  the  full  number  of  jurors  required  shall  form  the 
jury  to  try  the  cause. 
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S.  70.  PART  XIV. 

Fees, 

to beflMd^b"*  70.  The  Governor  may  fix  from  time  to  time  the  rates  of 

Governor.    ^   Compensation  to  be  paid  to  jurors  for  attendance  in  the  Supreme 
No.  67, 1901.     and  circuit  courts  and  courts  of  quarter  sessions. 

Jury  to  be  paid  71.  (i)  Every  juror  summoned  in  pursuance  of  any  pre- 

/ftS'^i^^      cept  as  aforesaid  who  attends  any  such  court  shall  for  every  day 

during  his  attendance  upon  such  court,  whether  he  has  actually 

served  upon  a  jury  or  not,  be  entitled  to  receive  compensation  for 

such  attendance  at  the  said  rates. 

(2)  Provided  that  in  all  cases  in  which  there  is  a  regular 
team  conveyance,  or  the  passage  can  be  conveniently  made  wholly 
or  in  part  by  water,  the  allowance  of  such  portion  of  the  journey 
as  has  or  might  have  been  performed  by  water  shall  be  limited  to 
the  actual  amoimt  of  the  steerage  or  cabin  passage  money  payable, 
according  to  the  station  in  life  of  the  juror. 

(3)  Every  talesman  serving  with  such  jurors  shall  be 
entitled  to  the  same  compensation  as  a  juror  residing  within  five 
miles  of  the  said  court. 

District  courta.  72,  Every  person  summoned  or  nominated  to  act  as  a  juror 

Ibid,,  s.  74.  j^  ^^y  district  court  shall  for  his  attendance  be  entitled  to  the  same 
compensation  and  allowance  for  his  travelling  expenses  as  are  pro- 
vided for  jurors  attending  the  Supreme  Court  or  any  circuit  court 
under  a  general  jury  precept. 

Country  jurors.  78.  So  long  as  any  coimtry  juror,  imavoidably  or  bona  fide 

/Mrf.,8. 76.       {qj.  ^1j^  purpose  only  of  attendance  on  the  panel,  remains  in  the 

city  or  town  where  the  court  holds  its  sittings,  he  shall  be  entitled 

to  payment  in  respect  of  every  day  of  such  detention,  whether  the 

court  actually  then  sits  or  not. 

Prolonged  74,  Where  the  jury  has  sat  on  the  same  trial  in  any  ci\'il 

/wa.,^.76.  ^^^  ^ore  than  three  days,  the  presiding  judge  may  direct  the 
prevailing  party  to  pay  them  severely,  or  to  the  sheriff  or  his  deputy 
for  their  use,  in  respect  of  the  fourth  and  every  subsequent  day 
such  additional  sum  or  sums,  over  and  above  the  amoimt  to  which 
the^"  are  entitled  in  accordance  with  the  said  rates,  as  the  said  judge 
under  the  circumstances  thinks  reasonable  and  proper ;  and  sudi 
sum  shall  be  allowed  as  costs  in  the  cause. 

Where  the  plaintiff  sues  in  forma  pauperis,  the  presiding  Judge  at  Nisi 
Prius  has  no  jurisdiction  to  allow  the  payment  of  the  additional  fee  provided 
tot  by  the  section  :   Cuthhert  v.  Hogg,  (1862)   i  S.C.R.  19. 

Fee  to  be  paid  75.  (i)  In  every  action  in  the  Supreme  Court  the  plaintiff 

down  case  for   on  entering  the  case  for  trial  shall  pay  to  the  Prothonotary — 

iSS.  8. 77.  (^)  ^^  ^  ^^^^  ^^  assessment  of  damages,  the  sum  of  one  pound  ; 

(b)  in  a  case  of  trial  by  a  jury  of  four,  the  sum  of  two  potmds ; 

(c)  in  a  case  of  trial  by  a  common  jury  of  twelve,  the  sum  of 

three  pounds ; 

(d)  in  a  case  of  trial  by  a  special  jury  of  twelve,  the  sum  of 

six  pounds. 
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(2)  Such  sum  diall  be  allowed  as  costs  in  the  cause.  S.  75. 

(3)  Provided  that  when  the  order  for  such  jury  of 
twelve  has  been  made  on  the  application  of  the  defendant,  the  said 
sum  of  three  potmds  or  six  potmds,  as  the  case  may  be,  shall  be 
paid  by  such  defendant  on  the  making  of  the  order  to  the  Prothono- 
tary,  or  such  order  shall  lapse  and  not  take  effect. 

76.  The  party  appljang  for  or  electing  a  special  jury  of  JJJJJ^^^JJJ®®^ 
twelve  for  the  trial  of  any  civil  issue  shall  pay  all  expenses  occasioned  judge  oerUfy. 
by  the  trial  of  the  cause  by  the  same,  and  shall  not  have  any  further  ^^jf*  ^^^* 
allowance  for  the  same  upon  taxation  of  costs  than  such  party 

would  be  entitled  to  in  case  the  cause  had  been  tried  by  a  common 
jury  or  a  jury  of  four  as  hereinbefore  directed,  tmless  immediately 
after  the  verdict  the  judge  before  whom  the  cause  was  tried  certifies 
under  his  hand  that  the  same  was  a  cause  proper  to  be  tried  by  a 
jury  of  twelve  special  jurors. 

77.  The  judges  of  the  Supreme  Court  may  make  general  ^^^^5?^?.. 
rules  touching  the  payment  of  the  fees  payable  by  law  for  juries,      i^d,  s.  7«. 


PART  XV. 
Fines,  penalties,  etc. 


78.  Every  clerk  of  petty  sessions  or  chief  constable  who  LUbuiaes  of 
wilfully  neglects  or  refuses  to  execute  any  of  the  duties  hereinbefore  ^muwSJ. 
prescribed  and  appointed  to  be  by  him  executed  shall  for  every  such  ibid.  s.  so. 
neglect  or  refusal  forfeit  any  sum  not  exceeding  fifty  pounds,  whereof 
one  moiety  shall  be  paid  to  the  Colonial  Treasurer  for  the  purposes 
of  the  general  revenue,  and  the  other  moiety  shall,  with  full  costs, 
go  to  any  person  suing  for  the  same  by  action  of  debt  in  the  Supreme 
Court  or  in  any  court  of  petty  sessions  to  the  extent  of  the  juris- 
diction of  such  court. 


79.  (i)  Every  justice  of  the  peace  summoned  under  this  Liability  of 

Ibid.  B.  81. 


Act  to  attend  at  any  special  petty  sessions  for  correcting  and^*"  *** 


allowing  any  jury  list,  who  fails  or  neglects  to  attend  such  special 
petty  sessions  without  any  reasonable  cause  for  such  non-attend- 
ance, shall  be  liable  to  a  fine  not  exceeding  the  sum  of  ten  poimds, 
which  shall  be  siunmarily  imposed  by  the  Supreme  Court  upon  the 
motion  of  the  Attorney-General  and  upon  the  fact  of  such  non- 
attendance  being  duly  proved  to  the  satisfaction  of  the  said  court. 

(2)  The  clerk  of  the  bench  shall  at  the  said  special  petty 
sessions  make  an  entry  in  writing  of  the  name  of  every  justice  of  the 
peace  residing  in  the  jurors*  district  and  so  stunmoned  as  aforesaid, 
distinguishing  those  that  attended  and  those  that  were  absent  at 
the  correction  and  allowance  of  the  said  list  as  aforesaid,  and  shall 
at  the  final  adjournment  of  the  said  special  petty  sessions  transmit 
a  certificate  thereof  to  the  Attorney-General,  verified  by  declaration. 

(3)  Such  certificate  shall  be  prima  facie  proof  of  the 
non-attendance  of  the  justices  therein  stated  to  have  been  absent 
from  the  said  special  petty  sessions. 
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S.  80. 

Liability  of 
sheriff. 
No.  67,  1901, 
8.  82. 


Liability  of 
viewers. 
Ibid.  8.  83. 


LUbiUty  of 
jurors  makiiis 
default. 
Ibid.  8.  84. 


80.  If  the  sheriff  neglects  or  refuses  to  discharge  the  duties 
hereinbefore  required  of  him,  or  otherwise  fails  well  and  faithfully 
to  do  and  perform  any  of  the  acts,  matters,  and  things  hereby 
required  to  be  by  him  performed,  he  shall  for  every  such  breach  of 
duty  be  summarily  fined  a  sum  not  exceeding  fifty  pounds,  at  the 
discretion  of  the  court  in  relation  to  which  such  duties,  acts,  matters, 
and  things  were  required  to  be  discharged,  done,  and  performed. 

81.  If  any  juror  who  has  had  a  view  of  any  place  in  dispute 
in  any  cause  according  to  the  provisions  hereinbefore  contained 
makes  default  when  the  cause  in  which  he  was  appointed  a  viewer 
is  called  on  for  trial,  the  court  or  judge  may,  unless  reasonable 
cause  be  shown,  impose  upon  such  viewer  a  fine  not  exceeding  the 
amount  of  ten  poimds  over  and  above  the  fine  to  which  he  is  liable 
imder  the  pro\'isions  hereinafter  contained  for  non-attendance  as 
a  juror. 

82.  (i)  If  upon  caUing  over  the  names  upon  any  jury  panel 
returned  as  hereinbefore  required,  any  person  whose  name  appears 
thereon  fails  to  attend,  or  after  appearance  wilfully  withdraws 
himself  from  the  presence  of  the  court,  such  court  may  summarily 
impose  any  fine  not  exceeding  twenty  poimds  upon  the  person  so 
failing  to  attend  or  withdrawing  himself,  unless  good  cause  for  his 
absence  be  made  to  appear  on  oath  to  the  satisfaction  of  the  said 
court. 

(2)  Provided  that  any  such  court  may  at  any  time 
exempt  from  attendance,  either  during  the  session  or  for  any  less 
period,  any  person  summoned  as  a  juror,  who  shows  to  such  court 
on  oath  sufficient  grounds  for  such  exemption. 

(3)  Provided  also  that  no  juror  summoned  for  the  trial 
of  civil  issues  shall  be  compelled  to  attend  any  sittings  for  more 
than  three  consecutive  day^  unless  the  presiding  judge  shall  other- 
wise order. 


LiabiUty  of 
ooroners 
Jurors,  <ftc., 
Ibid.  s.  85. 


88.  (i)  If  any  person,  being  duly  summoned  and  returned 
to  serve  as  a  juror  upon  any  inquest  or  inquiry  before  any  sheriff 
or  coroner,  or  before  any  of  the  commissioners  hereinbefore  men- 
tioned, does  not,  after  being  openly  called  three  times,  appear  and 
serve  as  a  juror,  such  sheriff,  or  in  his  absence  the  imder  sheriff  or 
such  coroner  or  commissioner  (unless  some  reasonable  excuse  is 
proved,  on  oath  if  required),  shall  impose  upon  the  person  so  making 
default  such  fine  not  exceeding  five  pounds  as  he  thinks  fit. 

(2)  Such  sheriff,  under  sheriff,  coroner,  or  commissioner 
shall  make  out  and  sign  a  certificate  containing  the  christian  name 
and  surname,  the  residence,  and  trade  or  calling  of  every  person  so 
making  default,  together  with  the  amount  of  the  fine  imposed  and 
the  cause  of  such  fine,  and  shall  transmit  such  certificate  to  the  derk 
of  the  peace  for  the  "country  or  district  in  which  such  defaulter 
resides  on  or  before  the  first  day  of  the  quarter  sessions  next  ensuing. 

(3)  Such  clerk  of  the  peace  shall  copy  the  fines  so  cer- 
tified on  the  roll  on  which  all  fines  or  forfeiture  imposed  at  such 
quarter  sessions  are  copied,  and  the  same  shall  be  estreated,  levied, 
and  apphed  in  like  manner,  and  subject  to  the  like  powers,  provi- 
sions, and  penalties  in  all  respects,  as  if  they  had  been  part  of  the 
fines  imposed  at  such  quarter  sessions.  . 
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84.  Any  person  who  corruptly  influences,  or  attempts  to  S.  84. 
influence,  any  juror,  and  every  juror  consenting  thereto,  shall  be  Punbhment 
euilty  of  a  misdemeanour.  'o**  embracery. 

^  No.  67,  1901, 

8.  86. 

86.  (i)  Whenever  any  fine  is  imposed  on  any  juror  for  non-  j^^^       ^^ 
attendance,  at  any  court,  a  summons  may  forthwith,  or  at  any  time  fines  for 
afterwards,  be  issued  imder  the  hand  of  the  presiding  judge,  calling  dSnce!**"* 
on  the  juror  to  show  cause  to  such  court,  or  to  the  Supreme  Cotirt,  ibid. ».  87. 
if  the  fine  has  been  imposed  for  non-attendance  at  a  circuit  court, 
on  some  day  to  be  named,  why  execution  should  not  issue  for  such 
fine. 

(2)  The  like  proceedings,  as  far  as  may  be,  shall  be 
taken  in  every  such  case  as  may  be  now  taken  after  a  schedule  or 
return  of  fines  made  up  and  filed  as  at  present. 

(3)  To  every  such  summons  a  note  shall  be  subjoined 
that  cause  may  be  shown  by  affidavit  sworn  before  a  justice  of  the 
peace  or  commissioner,  and  transmitted  by  post  to  the  Prothonotary 
or  to  the  judge  who  imposed  the  fine. 

(4)  Where  such  affidavit  is  transmitted  to  the  judge  he 
shall  thereupon  have  power  to  remit  or  mitigate  the  fine ;  and  in 
default  of  any  order  to  that  effect  the  fine  shall  be  enforced. 

86.  Except  as  hereinbefore  provided —  Recovery  of 

(a)  all  fines  imposed  under  this  Act  by  the  Supreme  Court  or  /J^'g^g*^' 

a  circuit  court  or  by  a  judge  thereof  shall  be  levied  and 
recovered  in  the  same  manner  as  any  other  fines  imposed 
by  the  Supreme  Court,  or  in  the  manner  appointed  by  law 
for  the  recovery  of  fines  imposed  by  justices  of  the  peace  ; 

(b)  all  fines  imposed  under  this  Act  by  a  court  of  quarter 
sessions  or  by  a  chairman  thereof,  shall  be  levied  and 
recovered  in  the  manner  appointed  by  law  for  the  recovery 
of  fines  imposed  by  justices  of  the  peace. 


schedui.es. 


FIRST  SCHEDUI.E. 


Reference  to  Act. 


Title  or  Short  Title. 


Extent  of  Repeal. 


Act  No.  67,  1901      . .    Jury  Act,  1901 

Act  No.  118,  1902    ..|  Jury  (Amendment)  Act,  1902 
Act  No.  3,  1905        .  .1  Jury  (Amendment)  Act,  1905 


The  whole  unre- 
pealed portion,  ex- 
cept s.  33. 

The  unrepealed 
portion. 

The  whole. 


SECOND  SCHEDUI.E. 
District  of 
To  the  Chief  Constable  of  the  district  of 

Take  notice  that  you  are  hereby  required  to  make  out,  during  the 
second,  third,  and  fourth  weeks  of  November  next  ensuing  a  true  list  in 
writing  in  the  form  hereunto  annexed  of  aU  men  within  the  jurors*  district 
for  liable  to  serve  on  juries  according  to  the  Jury  Act, 

1911. 

C.P.S. 


Sec.  9. 
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THIRD  SCHEDULE. 


Sell*  3« 

860.  9, 10.  ^^i  of  all  persons  within  the  jurors'  district  for 


Sec.  11. 


Sees.  82-84. 


Sec.  44. 


liable  to  serve  on  juries. 


District  (and  street, 
if  in  a  town). 


Parramatta        . .  \ 
Macquarie -street    / 

Sydney    . .  ,.  \ 

George-street      . .  / 


Christian  and 

surname 
(full  length). 


Adams,  John  . . 
Bowles,  James 


Title,  quality, 
calling,  or 
business. 


Esquire 
Grocer 


Nature  of 
qualification. 


(Freehold,   ,£ioo   per 
annum. 

I  £400  of    personal 
)      estate. 


FOURTH  SCHEDULE. 

Jury  List  for  ig 

Notice  is  hereby  given  that  I  have  caused  a  list  to  be  made  out  of  persons 
within  the  jurors'  district  for  [place]  liable  to  serve  as  jurors,  either  special 
or  common,  during  the  year  1 9  ,  and  that  a  copy  of  such  list  lies  for  inspec- 
tion in  the  office  of  the  clerk  of  Petty  Sessions  in  street,  in  this 
dty  [or  town]  and  that  the  Justices  in  Petty  Sessions  will,  on  Tuesday,  the 
day  of  December  next,  at  the  police  office,  in  street, 
proceed  to  examine  and  correct  the  said  list,  when  all  persons  having  any 
objection  to  oflFer  thereto  may  attend  if  they  shall  think  fit. 
Saturday,                    November,  19 

A.B.,  * 
Chief  Constable. 


FIFTH  SCHEDULE. 

Form  of  precept. 

(To  be  adopted  for  general,  special,  or  common  juries  of  twelve  and  juries  of  four.) 
To  the  Sheriff  of  or  his  deputy,  greeting, — 

Pursuant  to  the  Act  in  such  case  made  and  provided,  you  are  hereby 
commanded  that  you  cause  to  come  before  [here  insert  the  style  of  the  court]  to 
be  holden  at  the  court-house  at  ,  on  [here  insert  the  day  of  the 

week]  the  day  of  now  next  [or  instant]  good 

and  lawful  men  of  the  jurors'  district  for  aforesaid,  duly  quaUfied 

according  to  law  as  jurors  [or  as  "  common  jurors  "  or  *'  special  jurors  " 
according  as  the  precept  shall  be  intended  to  be  a"  general  jury  precept,'*  '*  common 
jury  precept,"  or  *'  special  jury  precept  "]  to  make  a  jury  of  the  coimtry  for  the 
trial  of  all  such  issues  of  fact  or  other  matters  as  shall  be  then  required  to  be 
tried  by  a  general  jury  of  twelve  men  [or  by  a  common  jury  or  a  special  jury 
of  four  or  of  twelve  men  according  as  the  precept  shall  be  intended].  And. that 
you  have  then  there  the  names  of  those  jurors  as  by  the  law  is  required  of  you, 
together  with  due  proof  of  the  service  of  a  summons  upon  such  of  the  said 
jurors  as  shall  have  been  served  and  of  the  time  and  manner  thereof  and  of 
the  causes  wherefore  the  others  of  such  jurors  have  not  been  served  with 
such  summons  and  also  this  writ. 

Given  under  my  hand  and  seal  at  this  day  of 

A.D.   19 


SIXTH  SCHEDULE. 


Form  of  stimmons. 

Mr.  A.B.  [naming  the  juror],  you  are  hereby  required  to  appear  as  a  juror 
in  the  Supreme  or  Circuit  Court  or  Court  of  Quarter  Sessions  [naming  the 
court]  to  be  holden  at  on  [here  insert  the  day  of  the  week]  the 

day  of  next,  at  ten  o'clock  in  the  forenoon  ;   and  you 

are  there  to  attend  from  day  to  day  until  you  shall  be  discharged  by  the  said 
Court,  under  penalty  of  the  fine  by  law  imposed  in  this  behalf. 

(Signed)  CD. 

Sheriff, 
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LEGAL  PROCESS  FACILITA- 
TION ACT,  1904. 


ACT  No.  VI.,  1904. 

An  Act  to  make  better  provision  for  the  Issue  of  Legal 
Process ;  to  amend  the  General  Legal  Procedure 
Act,  1902  ;  and  for  purposes  incidental  to  or  conse- 
quent on  the  carrying  out  of  the  above  objects. 
[Assented  to,  26th  October,  1904.] 

T>E  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 
■^  with  the  advice  and  consent  of  the  Legislative  Council  and 
Legislative  Assembly  of  New  South  Wales  in  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : — 

1.  This  Act  may  be  cited  as  the  "  Legal  Process  Fadhtation  Short  title. 
Act,  1904." 

2.  Section  four  of  the  General  Legal  Procedure  Act,  1902,  Eepeiu. 
is  repealed. 

8.  The  Judges  of  the  Supreme  Court,  or  any  three  of  them,  commiMioneri. 
may,  by  rules  of  court,  empower,  imder  such  conditions  as  they  M^M^^m^v 
think  fit  to  insert  in  such  rules,  such  commissioners  of  the  said  !*?,®™P?!S!5r 
Court  for  taking  affidavits  as  they  may  approve —  and  smi  or  sign 

(a)  to  receive  any  praecipe  for  and  to  issue  any  writ  of  sum-  proocM  in 

mons  in  the  common  law  jurisdiction  of  the  said  Court ;      «>«n*ry  ^owm 

(b)  to  receive  any  praecipe  for  and  to  issue  any  writ  of   sub- 

poena to  give  evidence  in  any  case,  civil  or  criminal, 
at  such  country  towns  as  may  be  approved  by  the  said  Judges. 

4.  Every  such  writ  of  summons  shall  be  returnable  in  the  Return  of  writ. 
Supreme  Court,  at  Sydney,  and  every  such  praecipe  shall,  as  soon  mission  of 
as  conveniently  may  be  after  the  issue  of  the  writ  to  which  the  P™^pe» 
same  relates,  be  transmitted  by  the  commissioner  who  received  the 
same  to  the  Prothonotary  or  other  proper  officer  of  the  said  Court. 


For  the  General  Legal  Procedure  Act,  s.  4,  see  S.C.P.,  p.  230. 

See  Rules  of  the  15th  December,  1904,  and  6th  December,  191 2,  post. 
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«^£  PRIVY  corv 

PRIVY  COUNCIL  APPEALS. 


ORDER    IN    COIJISrCIL. 


Gazette,  i6th  June,  1905.    No,  309. 

Department  of  the  Attorney-General  and  of 

Justice, 

Sydney,  13th  June,  1905. 

His  Excellency  the  Governor  directs  the  publication,  for  general 

information,  of  the  following  Despatch,  dated  the  3rd  April,  1905, 

from  the  Secretary  of  State  for  the  Colonies. 

C.  G.  Wade. 


[Grcular>]  Downing-street, 

3rd  April,  1905. 
Sir,— 

I  have  the  honour  to  transmit,  for  the  information  of  your 
Government  and  for  publication  in  the  Colony,  a  copy  of  an  Order 
of  the  King  in  Coimcil  of  the  20th  of  March,  1905,  amending  the 
practice  with  regard  to  the  issue  of  Appearance  Orders  to  Respon- 
dents who  have  not  appeared  to  an  Appeal  to  His  Majesty  in 
Council. 

I  have,  &c., 

Alfred  Lyttleton. 
The  Officer  Administering 

the  Government  of  New  South  Wales. 


At  THE  Court  AT  Buckingham  Paiace. 
The  20th  day  of  March,  1905. 

Present : 
The  King's  Most  Excellent  Majesty. 
Archbishop  of  Canterbury.      Lord  Suffield. 
Lord  President.  Sir  WilUam  Walrond. 

Whereas  there  was  this  day  read  at  the  Board  a  representation 
from  the  Judicial  Committee  of  the  Privy  Council,  dated  the  i6th 
day  of  March,  1905,  and  in  the  words  following,  viz. : — 

**  The  Lords  of  the  Judicial  Committee  having  taken  into 
consideration  the  practice  imder  which  an  appeal  to  yotu*  Majesty 
in  Coimcil  cannot  in  the  absence  of  a  special  order  in  that  behalf 
made  by  their  Lordships  be  set  down  for  hearing  ex  parte  as  against 
a  respondent  to  the  appeal  who  has  failed  to  enter  an  appearance 
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thereto  in  the  Registry  of  the  Privy  Council  unless  the  appellant  Pw.  1. 
shall  have  previoiisly  obtained  from  their  Lordships  two  successive 
orders  commonly  known  as  *  Appearance  Orders '  requiring  the 
said  respondent  to  enter  an  appearance  to  the  appeal  within  the 
periods  by  the  said  orders  respectively  limited  and  shall  have  duly 
published  the  said  orders  by  affixing  the  same  on  the  Royal  Ex- 
change and  elsewhere  in  the  usual  manner  and  tmless  the  said 
periods  so  limited  by  the  said  orders  as  aforesaid  shall  have  expired 
And  being  of  opinion  that  the  said  practice  is  inconvenient  and 
ought  in  certain  cases  and  subject  to  certain  conditions  to  be  dis- 
pensed with  Their  Lordships  do  this  day  agree  humbly  to  recom- 
mend to  your  Majesty  to  order  as  follows,  liat  is  to  say  : — 

"  1.  That  where  a  respondent  to  an  appeal  to  your  Majesty 
in  Council  whose  name  has  been  entered  on  the  record  of  the  appeal 
by  the  court  admitting  the  appeal  fails  to  enter  an  appearance  to 
the  appeal  in  the  registry  of  the  Privy  Council  and  it  appears  from 
the  transcript  record  in  the  appeal  or  from  a  certificate  of  the  officer 
of  the  court  transmitting  the  said  transcript  record  to  the  registrar 
of  the  Privy  Council  that  the  said  respondent  has  received  notice  of 
the  order  admitting  the  appeal  to  your  Majesty  in  Council  or  of  the 
order  of  your  Majesty  in  Council  giving  the  appellant  special  leave 
to  appeal  to  your  Majesty  in  Coimcil  (as  the  case  may  be)  and  has 
also  received  notice  of  the  despatch  of  the  said  transcript  record 
to  the  registrar  of  the  Privy  Coimcil  the  appellant  shall  not  subject 
to  any  direction  by  their  Lordships  to  the  contrary  be  required  to 
take  out  appearance  orders  calling  upon  the  said  respondent  to 
enter  an  appearance  in  the  appeal  and  the  appeal  may  subject  as 
aforesaid  be  set  down  for  hearing  ex  parte  as  against  the  said  respon- 
dent at  any  time  after  the  expiration  of  three  calendar  months  from 
the  date  of  the  lodging  of  the  appellant's  petition  of  appeal  in  like 
manner  as  if  the  said  appearance  orders  had  been  taken  out  by  the 
appellant  and  the  times  thereby  respectively  limited  for  the  said 
respondent  to  enter  an  appearance  had  expired. 

"  2.  That  where  a  respondent  to  an  appeal  to  your  Majesty 
in  Coimcil  whose  name  has  been  brought  on  the  record  of  the 
appeal  by  an  order  of  your  Majesty  in  Council  fails  to  enter  an 
appearance  to  the  appeal  in  the  registry  of  the  Privy  Council  and  it 
appears  from  the  transcript  record  or  from  a  supplementary'  record 
in  the  appeal  or  from  a  certificate  of  the  officer  of  the  Court  trans- 
mitting the  said  transcript  record  or  supplementary  record  to  the 
registrar  of  the  Privy  Coimcil  that  the  said  respondent  has  received 
due  notice  of  any  intended  application  to  your  Majesty  in  Council 
to  bring  him  on  the  record  as  a  respondent  to  the  appeal  the  appel- 
lant shall  not  subject  to  any  direction  by  their  Lordships  to  the 
contrary  be  required  to  take  out  appearance  orders  calling  upon  the 
said  respondent  to  enter  an  appearance  in  the  appeal,  and  the  appeal 
may  subject  as  aforesaid  be  set  down  for  hearing  ex  parte  as  against 
the  said  respondent  at  any  time  after  the  expiration  of  three  calen- 
dar months  from  the  date  on  which  the  said  respondent  shall  have 
been  served  with  a  copy  of  your  Majesty's  order  in  Council  bringing 
him  on  the  record  of  tiie  appeal  in  like  manner  as  if  the  said  appear- 
ance orders  had  been  taken  out  by  the  appellant  and  the  times 
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Par.  2.      thereby  respectively  limited  for  the  said  respondent  to  enter  an 
appearance  had  expired. 

"  3.  That  nothing  herein  contained  shall  be  deemed  to 
affect  the  power  of  their  Lordships  to  order  the  appellant  in  an 
appeal  referred  by  your  Majesty  to  their  lyordships  to  take  out 
appearance  orders  or  to  be  excused  from  taking  out  appearance 
orders  in  any  case  in  which  their  Lordships  shall  think  fit  so  to 
order  and  generally  to  give  such  directions  as  to  the  time  at  which 
and  the  conditions  on  which  an  appeal  so  referred  as  aforesaid  shall 
be  set  down  as  in  the  opinion  of  their  lyordships  the  circimistances 
of  the  case  may  require. 

"  4.  That  this  order  shall  apply  to  all  appeals  in  which  the 
petition  of  appeal  shall  be  lodged  aiter  the  date  hereof." 

His  Majesty  having  taken  the  said  representation  into  con- 
sideration, was  pleased,  by  and  with  the  advice  of  his  Privy  Covmdl, 
to  approve  thereof,  and  of  what  is  therein  recommended.  Whereof 
all  persons  whom  it  may  concern  are  to  take  notice,  and  govern 
themselves  accordingly. 

A.  W.   FiTZROY. 


PRIVY  COUNXIL— APPEAL  I^ROM  HIGH  COURT. 

Department  of  the  Attorney  General  and  of 
Justice, 
Sydney,  i8th  May,  191 1. 

His  Excellency  the  Lieutenant-Governor  directs  the  publication, 
for  general  information,  of  the  following  Despatch,  dated  the  loth 
February,  1911,  from  The  Right  Honourable  the  Secretary  of 
State  for  the  Colonies. 

W.  A.  HOUIAN. 


(Copy.) 

Downing-street, 

loth  February,  191 1. 
My  Lord, 

With  reference  to  my  Despatch  No.  182,  of  the  30th  of 
November,  I  have  the  honor  to  transmit  to  you,  for  the  information 
of  your  Ministers,  copies  of  an  Order  of  His  Majesty  in  Coimdl, 
respecting  Appeals  to  His  Majesty  in  Council  from  the  High  Court 
of  the  Commonwealth  of  Australia.     *     *    *    * 

I  have,  &c., 

L.  Harcourt. 

Governor, 

The  Right  Honourable  Lord  Chelmsford.  K.C.M.G., 
&c.,  &c.,  &c. 
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(Copy.)  Par.  1. 

At  the  Court  at  Buckingham  Palace, 
The  28th  day  of  November,  1910. 
Present : 
The  King's  Most  Excellent  Majesty. 
lyORD  President,  Earl  Beauchamp. 
Lord  Steward,  Lord  Knollys. 
Whereas  by  the  Commonwealth  of  Australia  Constitution  Act 
(63  and  64  Vic,  cap.  12),  it  is,  among  other  things,  enacted  that, 
except  as  therein  provided,  the  Constitution  shall  not  impair  any 
right  which  the  Queen  may  be  pleased  to  exercise  by  virtue  of  Her 
Royal  prerogative  to  grant  special  leave  of  appeal  from  the  High 
Court  of  the  Commonwealth  to  Her  Majesty  in  Coimdl ; 

And  whereas  it  is  desirable,  with  a  view  to  promoting  uni- 
formity in  the  practice  and  procedure  in  appeals  to  His  Majesty  in 
Council,  that  provision  shoiild  be  made  for  regulating  the  manner 
in  which  the  proceedings  in  the  case  of  appeals  by  such  special 
leave   shall    be    conducted : 

It  is  hereby  ordered  by  the  King's  Most  Excellent  Majesty, 
by  and  with  the  advice  of  the  Privy  Coimcil,  that  the  rules  herein- 
after set  out  shall  regulate  appeals  by  special  leave  from  the  High 
Court  of  the  Commonwealth  of  Australia  to  His  Majesty  in  Council. 

1.  In  these  Rules,  imless  the  context  otherwise  requires : — 
**  Appeal "  means  appeal  to  His  Majesty  in  Coimcil ; 

**  His  Majesty  "  includes  His  Majesty's  heirs  and  successors ; 

"  Judgment "  includes  decree,  order,  sentence,  or  decision  ; 

**  Court "  means  either  the  Full  Court  or  a  single  Justice  of 
the  High  Court  of  Australia,  according  as  the  matter  in 
question  is  one  which  imder  the  rules  and  practice  of  the 
High  Court  properly  appertains  to  the  Full  Court  or  to  a 
single  Justice ; 

*'  Record  "  means  the  aggregate  of  papers  relating  to  an  appeal 
(including  the  pleadings,  proceedings,  evidence,  and 
judgments)  proper  to  be  laid  before  His  Majesty  in  Council 
on  the  hearing  of  the  appeal ; 

"  Registrar  "  means  the  Registrar  or  other  proper  officer  having 
the  custody  of  the  records  in  the  Court  appealed  from  ; 

"  Month  "  means  calendar  month  ; 

Words  in  the  singular  include  the  plural,  and  words  in  the 
plural  include  the  singular. 

2.  The  preparation  of  the  record  shall  be  subject  to  the 
supervision  of  the  Court,  and  the  parties  may  submit  any  disputed 
question  arising  in  connection  therewith  to  the  decision  of  the 
Court,  and  the  Court  shall  give  such  directions  thereon  as  the 
justice  of  the  case  may  require. 

3.  The  Registrar,  as  well  as  the  parties  and  their  legal 
agents,  shall  endeavour  to  exclude  from  the  record  all  doctmients 
(more  particularly  such  as  are  merely  formal)  that  are  not  relevant 
to  the  subject-matter  of  the  appeal,  and,  generally,  to  reduce  the 
bulk  of  the  record  as  far  as  practicable,  taking  special  care  to 
avoid  the  duplication  of  doctmients  and  the  imnecessary  repetition 
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Par.  8.  of  headings  and  other  merely  formal  parts  of  documents ;  but  the 
docimients  omitted  to  be  copied  or  printed  shall  be  enuimerated 
in  a  list  to  be  placed  after  the  index  or  at  the  end  of  the  record. 

4.  Where  in  the  course  of  the  preparation  of  a  record  one 
party  objects  to  the  inclusion  of  a  docviment  on  the  ground  that  it 
is  imnecessary  or  irrelevant,  and  the  other  party  nevertheless 
insists  upon  its  being  included,  the  record,  as  finally  printed 
(whether  in  Australia  or  in  England)  shall,  with  a  view  to  the 
subsequent  adjustment  of  the  costs  of  and  incidental  to  such 
document,  indicate  in  the  index  of  papers,  or  otherwise,  the  fact 
that,  and  the  party  by  whom,  the  inclusion  of  the  dociunent  was 
objected  to. 

5.  The  record  shall  be  printed  in  accordance  with  the  rules 
set  forth  in  the  schedule  hereto.  It  may  be  so  printed  either  in 
Australia  or  in  England. 

6.  Where  the  rfecord  is  printed  in  Australia  the  Registrar 
shall,  at  the  expense  of  the  appellant,  transmit  to  the  Registrar  of 
the  Privy  Council  40  copies  of  such  record,  one  of  which  copies 
he  shall  certify  to  be  correct  by  signing  his  name  on,  or  initialling, 
every  eighth  page  thereof  and  by  affixing  thereto  tJie  seal  of  the 
Court. 

7.  Where  the  record  is  to  be  printed  in  England,  the  Regis- 
trar shall,  at  the  expense  of  the  appellant,  transmit  to  the  Registrar 
of  the  Privy  Council  one  certified  copy  of  such  record,  together 
with  an  index  of  all  the  papers  and  exiiibits  in  the  case.  No  other 
certified  copies  of  the  record  shall  be  transmitted  to  the  agents 
in  England  by  or  on  behalf  of  the  parties  to  the  appeal. 

8.  Where  part  of  the  record  is  printed  in  Australia  and  part 
is  to  be  printed  in  England,  Rules  6  and  7  shall,  as  far  as  practicable, 
apply  to  such  parts  as  are  printed  in  Australia  and  such  as  are  to 
be  printed  in  England  respectively. 

9.  The  reasons  given  by  the  Judge,  or  any  of  the  Judges, 
for  or  against  any  judgment  pronounced  in  the  course  of  the  pro- 
ceedings out  of  which  the  appeal  arises  shall  by  such  Judge  or 
Judges  be  commimicated  in  writing  to  the  Registrar,  and  shall  by 
him  be  transmitted  to  the  Registrar  of  the  Prix^y  Council  at  the 
same  time  when  the  record  is  transmitted. 

10.  WTiere  at  any  time  between  the  order  granting  special 
leave  to  appeal  and  the  despatch  of  the  record  to  England  the 
record  becomes  defective  by  reason  of  the  death,  or  change  of 
status,  of  a  party  to  the  appeal,  the  Court  may,  notwithstanding 
the  order  granting  special  leave  to  appeal,  on  an  application  in  that 
behalf  made  by  any  person  interested,  grant  a  certificate  showing 
who,  in  the  opinion  of  the  Court,  is  the  proper  person  to  be  sub- 
stituted or  entered  on  the  record  in  place  of,  or  in  addition  to,  the 
party  who  has  died,  or  undergone  a  change  of  status,  and  the  name 
of  such  persons  shall  thereupon  be  deemed  to  be  so  substituted  on 
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entered  on  the  record  as  aforesaid  without  express  order   of   His    Par.  10. 
Majesty  in  Council. 

11.  Where  the  record  subsequently  to  its  despatch  to  Eng- 
land becomes  defective  by  reason  of  the  death,  or  change  of  status, 
of  a  party  to  the  appeal,  the  Court  shall,  upon  an  application  in 
that  behalf  made  by  any  person  interested,  cause  a  certificate  to  be 
transmitted  to  the  Registrar  of  the  Privy  Coimcil  showing  who,  in 
the  opinion  of  the  Court,  is  the  proper  person  to  be  substituted,  or 
entered,  on  the  record,  in  place  of,  or  in  addition  to,  the  party  who 
has  died  or  imdergone  a  change  of  status. 

12.  The  case  of  each  party  to  the  appeal  may  be  printed 
either  in  Austraha  or  in  England  and  shall,  in  either  event,  be  printed 
in  accordance  with  the  rules  set  forth  in  the  Schedule  hereto,  every 
tenth  Une  thereof  being  niunbered  in  the  margin,  and  shall  be 
signed  by  at  least  one  of  the  coimsel  who  attends  at  the  hearing  of 
the  appeal,  or  by  the  party  himself  if  he  conducts  his  appeal  in 
person. 

13.  The  case  shall  consist  of  paragraphs  numbered  conse- 
cutively and  shall  state,  as  concisely  as  possible,  the  circvunstances 
out  of  which  the  appeal  arises,  the  contentions  to  be  urged  by  the 
party  lodging  the  same,  and  the  reasons  of  appeal.  References 
by  page  and  line  to  the  relevant  portions  of  the  record  as  printed, 
shaU,  as  far  as  practicable,  be  printed  in  the  margin,  and  care  shall 
be  taken  to  avoid,  as  far  as  possible,  the  reprinting  in  the  case  of 
long  extracts  from  the  record.  The  taxing  officer,  in  taxing  the 
costs  of  the  appeal,  shall,  either  of  his  own  motion,  or  at  the  in- 
stance of  the  opposite  party,  inquire  into  any  unnecessary  prolixity 
in  the  case,  and  shall  disallow  the  costs  occasioned  thereby. 

14.  Where  the  Judicial  Committee  directs  a  party  to  bear 
the  costs  of  an  appeal  incurred  in  Australia,  such  costs  shall  be 
taxed  by  the  proper  officer  of  the  Court  in  accordance  with  the 
Rules  for  the  time  being  regulating  taxation  in  the  Court. 

15.  The  Court  shall  conform  with,  and  execute,  any  order 
which  His  Majesty  in  Coimcil  may  think  fit  to  make  on  an  appeal 
from  a  judgment  of  the  Court  in  like  manner  as  any  original  judg- 
ment of  the  Court  should  or  might  have  been  executed. 

Almeric  Fitzroy. 


SCHEDUI3. 

I.  Records  and  cases  in  appeals  to  His  Majesty  in  Coimcil  shall 
be  printed  in  the  form  known  as  Demy  Quarto. 
II.  The  size  of  the  paper  used  shall  be  such  tiiat  the  sheet  when 
folded  and  trimmed,  will  be  ii  inches  in  height  and  8^ 
inches  in  width. 

III.  The  type  to  be  used  in  the  text  shall  be  Pica  type,  but  lyong 

Primer  shall  be  used  in  printing  accounts,  tabular  matter, 
and  notes. 

IV.  The  number  of  lines  in  each  page  of  Pica  type  shall  be  47  or 

thereabouts,  and  every  tenth  Une  shall  be  numbered  in 
the  margin. 
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S.  1. 


SERVICE    AND    EXECUTION 
OF    PROCESS    ACT,    1905. 

(COMMONWEALTH) 


Short  title  and 
incorporation. 


Provisional 
warrant. 
Cf.  44-6  Vict. 
C.  69.  9.  16. 


ACT  No.  v.,  1905. 

An  Act  to  amend  the  Service  and  Execution  of  Process 
Act,  1901.     [Assented  to,  25th  August,  1905.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  the  Senate, 
and  the  House  of  Representatives  of  the  Commonwealth  of 
Australia,  as  follows  : — 

1.  This  Act  may  be  cited  as  the  Service  and  Execution  of 
Process  Act  1905.  and  this  Act  and  the  Service  and  Execution  of 
Process  Act  1901  shall  be  read  together,  and  may  together  be  dted 
as  the  Service  and  Execution  of  Process  Acts  1901-1905. 

2.  Section  eighteen  of  the  Service  and  Execution  of  Process 
Act  190 1  is  hereby  amended  by  adding  at  the  end  thereof  the  fol- 
lowing sub-section : — 

**  (5.)  Any  Justice  of  the  Peace,  having  jurisdiction  in  the 
State  or  part  in  which  the  person  against  whom  the  warrant  was 
issued  or  is  supposed  to  be,  may,  before  the  indorsement  of  the 
warrant,  issue  a  provisional  warrant  for  the  apprehension  of  that 
person,  on  such  information  and  under  such  circimistances  as  would 
in  his  opinion  justify  the  issue  of  a  warrant  if  the  offence  of  which 
that  person  is  accused  were  an  offence  punishable  by  the  law  of  that 
State  or  part,  and  had  been  committed  within  his  jurisdiction ; 
and  the  provisional  warrant  may  be  executed  accordingly. 

*'  Provided  that  a  person  arrested  imder  a  provisional  war- 
rant shall  be  discharged  unless  the  original  warrant  is  produced 
and  indorsed  within  a  reasonable  time." 

This  act  is  now  repealed  by  the  Act  following.  No.  18.  of  191 2. 
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SERVICE  AND  EXECUTION 
OF  PROCESS  ACT,  1912. 

(COMMONWEALTH.) 


No.  18.  of  1912. 

An  Act  to  amend  the  Service  and  Execution  of  Process 
Act  1901,  and  to  repeal  the  Service  and  ExeaUiou 
of  Process  Act  1905. 

[Assented  to  6th  November,  1912.] 

BE  it  enacted  by  the  Eling's  Most  Excellent  Majesty,  the  Senate, 
and  the  House  of  Representatives  of  the  Commonwealth  of 
Australia,  as  follows  : — 

1.  (i)  This  Act  may  be  cited  as  the  Service  and  Execution  short  taie 

of  Process  Act   I9I2.  andcltotion. 

(2)  The  Service  and  Execution  of  Process  Act  1901  is  in 
this  Act  referred  to  as  the  Principal  Act. 

(3)  The  Principal  Act,  as  amended  by  this  Act,  may  be 
cited  as  the  Service  and  Execution  of  Process  Act  1901-1912. 

2.  The  Service  and  Execution  of  Process  Act  1905  is  repealed.  Repeal  of  Act 

3.  Section  three  of  the  Principal  Act  is  amended  by  omitting  peflnition  oi 
from  paragraph  (b)  the  words  '*  other  mesne  ".  su^om." 

4.  Section  four  of  the  Principal  Act  is  amended  by  inserting  Amendment  of 
after  the  words  ''issued  out  of"  the  words    **  or  requiring  the  "®*^***"  *• 
defendant  to  appear  at ". 

6.  Section  eight  of  the  Principal  Act  is  amended  by  omitting  Time  unuted 
all  words  after  the  words  "  that  is  to  say  :— "  and  inserting  in  their***'  appearance, 
stead  the  following  paragraphs : — 

"  (a)  If  the  writ  is  issued  in  the  State  of  Western  Australia 
(outside  the  cities  of  Perth  and  Fremantle)  or  in  the 
Northern  Territory,  or  is  to  be  served  in  the  State  of 
Western  Australia  or  in  the  Northern  Territory — Forty 
five  days ; 
(b)  If  the  writ  is  issued  in  any  of  the  cities  of  Sydney,  Mel- 
bourne, Brisbane,  Adelaide.  Hobart,  or  Launceston,  or 
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S.  6.  in  the  Territory  of  the  Seat  of  Government,  for  service  in 

any  State  other  than  the  State  of  Western  Australia,  or 
in  the  Territory  of  the  Seat  of  Government — ^Twenty 
days ; 
(c)  In  any  other  case — Thirty  dajrs." 

6.  Section  fifteen  of  the  Principal  Act  is  amended  by  omit- 
ting sub-section  (i)  and  inserting  in  its  stead  the  following  sub- 
section : — 
sumidSM  for  '  ^^^  When  a  summons  has  been  issued,  on  information  upon 

offence  or  oath,  by  any  Court  or  Judge  or  PoHce,  Stipendiary,  or  Special 
any  part  of°the  Magistrate  having  jurisdiction  in  any  State  or  part  of  a  State  or 
Common-         part  of  the  Commonwealth,  commanding  any  person — 

(a)  who  is  charged  with  any  offence  alleged  to  have  been  com- 

mitted in  that  State  or  part,  whether  the  offence  is  indict- 
able or  punishable  upon  summary  conviction  ;    or 

(b)  against  whom  complaint  is  made,  in  that  State  or  part, 

of  his  having  deserted  his  wife  or  child,  or  left  his  wife  or 

child  without  means  of  support, 
to  appear  and  answer  the  charge  or  complaint  or  be  dealt  with 
according  to  law,  the  summons  may  be  served  on  that  person  in 
any  other  State  or  part  of  the  Commonwealth." 

Mcuon??"^*^'  7.  Section  sixteen  of  the  Principal  Act  is  amended — 

(a)  by  inserting  after  the  words  *'  requiring  any  person  to 

appear  and  give  evidence  "  the  words  "  or  to  produce 
books  or  documents,"  and 

(b)  by  inserting  after  the  words  '*  the  testimony  of   such 

person  "  the  words  '*  or  the  production  of  such  books  or 
docimients." 

Backing  of  8.  (i)  Section  eighteen  of  the  Principal  Act  is  amended  by 

exMufion'hi  Omitting  sub-section  (i)  and  inserting  in  its  stead  the  following 
another  sute    sub-section  :— 

or  part. 

'*  (i)  When  a  warrant  has  been  issued  by  any  Court  or  Judge 
or  any  Justice  of  the  Peace  having  jurisdiction  in  any  State  or  part 
of  a  State  or  part  of  the  Commonwealth,  for  the  apprehension  or 
commitment  of  any  person — 

(a)  who  is  charged  with  any  offence  alleged  to  have  been  com- 

mitted within  that  State  or  part,  whether  the  offence  is 
indictable  or  punishable  upon  summary  conviction  ;  or 

(b)  against  whom  an  indictment  for  any  such  offence  has  been 

f  oimd  or  presented  ;  or 

(c)  against  whom  complaint  has  been  made,  in  that  State  or. 

part,  of  his  having  deserted  his  wife  or  child  or  left  his  wife  , 
or  child  without  means  of  support ;   or 

(d)  who  has  failed  to  comply  with  an  order  made  against  himj 

in  that  State  or  part  for  the  support  or  maintenance  of  - 
his  wife  or  child  ;  or 

(e)  who  has  disobeyed  or  failed  to  comply  with  an  order  made  4 

in  that  State  or  part  for  the  payment  of  money  or  for  the* 
doing  of  some  act ;  or 
(/)  who  has  failed  to  pay  a  fine  inflicted  by  a  Court  of  tha*' 
State  or  part. 
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any  Justice  of  the  Peace  having  jurisdiction  in  any  other  State  or  S.  8, 
part  of  a  State  or  part  of  the  Commonwealth,  in  or  on  his  way  to 
which  that  person  is  or  is  supposed  to  be,  may  on  being  satisfied^ 
that  the  warrant  was  issued  by  that  Court  or  Judge  (or  in  the  case 
of  a  warrant  issued  by  a  Justice  of  the  Peace,  upon  proof  on  oath 
of  the  signature  of  the  Justice)  make  an  indorsement  on  the  warrant 
authorizing  its  execution  within  that  other  State  or  part/' 

(2)  Section    eighteen    of    the    Principal    Act    is  further 
amended — 

(a)  by  omitting  from  sub-section  (3.),  paragraph  (b),  the  words 

'*  and  answer  the  charge  "  ; 

(b)  by  inserting  at  the  end  of  sub-section  (3),  paragraph  (&), 

the  words  *'  and  answer  the  charge  or  complaint  or  be 
dealt  with  according  to  law." 

(3)  Section  eighteen  of  the  Principal  Act  is  further  amended 
by  adding  at  the  end  thereof  the  following  sub-section  : — 

"  (5)  Any  Justice  of  the  Peace,  having  jurisdiction  in  the  Provistonai 
State  or  part  in  or  on  his  way  to  which  the  person  against  whom  ^*^'»"*- 
the  warrant  was  issued  is  or  is  supposed  to  be,  may,  before  the 
indorsement  of  the  warrant,  issue  a  provisional  warrant  for  the 
apprehension  of  that  person,  upon  such  information  and  tmder  such 
circumstances  as  in  his  opinion  justify  its  issue  ;  and  the  provisional 
warrant  may  be  executed  accordingly  : 

Provided  that  a  person  arrested  imder  a  provisional  warrant 
shall  be  discharged  unless  the  original  warrant  is  produced  and 
indorsed  within  a  reasonable  time.'* 

9.  Section  twenty-one  of  the  Principal  Act  is  amended  by  B«gistration  of 
repeaUng  sub-section  (2)  and  inserting  in  its  stead  the  following  JJ^g^dSngs*"** 

sub-section  : —  thereunder. 

**  (2)  From  the  date  of  registration  the  certificate  shall  be  a 
record  of  the  Court  in  which  it  is  registered,  and  shall  have  the  same 
force  and  effect  in  all  respects  as  a  judgment  of  that  Court,  and  the 
like  proceedings  (including  proceedings  in  bankruptcy  or  insol- 
vency) may  be  taken  upon  the  certificate  as  if  the  judgment  had 
been  a  judgment  of  that  Court,  and  interest  shall  be  payable  there- 
under at  the  rate  and  from  the  date  set  out  therein/' 

10.  After  section  twenty-two  of  the  Principal  Act  the 
following  section  is  inserted  : — 

'*  22A. — (i)  The  Court  in  which  any  such  certificate  of  a^a»t«^ 
judgment  has  been  registered  may,  upon  being  satisfied  that  the  Snder  thi?Act. 
registration  of  the  judgment  was  reasonably  justified  imder  the 
circumstances,  order  that  the  plaintiff's  costs  of  registration  and 
other  proceedings  under  this  Act,  to  an  amoimt  to  be  assessed  by 
the  Court  of  Judge,  but  not  exceeding  the  amoimt  prescribed,  be 
paid  by  the  defendant  to  the  plaintiff. 

(2)  Any  such  order  shall  be  deemed  to  be  incorporated  with 
the  certificate,  and  the  amoimt  payable  thereunder  to  be  payable 
imder  the  certificate." 

11.  The  Third  Schedule  to  the  Principal  Act  is  amended  ^<Jgi<*L 
by  inserting  in  the  heading  of  the  sixth  column,  after  the  words  ^     ^• 
"  ordered  to  be  paid,"  the  words  "  the  rate  of  interest  (if  any) 
payable  thereon,  and  the  date  from  which  it  is  payable."  ^  ^ 
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SUPREME  COURT  AND  CIR- 
CUIT COURTS  (AMENDMENT) 
ACT,  1912. 


ACT   No.  IX.,  1912. 

An  Act  to  amend  the  Supreme  Court  and  Circuit  Courts 
Act,  1900  ;  and  for  purposes  consequent  thereon  or 
incidental  thereto.      [Assented  to,  4th  April,  1912.] 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  South  Wales  in  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

Preliminary. 
Short  title  and  1.  This  Act  may  be  cited  as  the  "Supreme  Court  and 

m™*°  Circuit  Courts  (Amendment)  Act,  1912." 

This  Act  shall  commence  and  come  into  force  on  the  first 
day  of  July,  one  thousand  nine  himdred  and  twelve. 

The  Judges. 

R€pejio'M.«.  2.  Sections  six,  seven,  and  eight  of  the  Supreme  Covurt  and 

of  *»oo.  °     ^  Circuit  Courts  Act,  1900,  are  hereby  repealed,  and  the  following 
section  is  substituted  therefor  : — 

Appointment  6.  Whenever  the  office  of  Chief  Judge  in  Equity,  Judge 

**  "  **^'  exercising  the  Matrimonial  Causes  Jurisdiction  of  the  Court, 

Probate  Judge,  or  Judge  in  Bankruptcy  becomes  vacant, 

the  Governor  may  appoint  one  of  the  judges  to  such  oflSce. 

Repeal  of  s.  9  g.  (i)  Subsection  one  of  section  nine  of  the  same  Act  is 

Ibid.  repealed,  and  the  following  is  inserted  in  its  place  : — 

Puiine  Judges.  "  (jj  The  Governor  may  from  time  to  time,  by  com- 

mission under  the  great  seal,  in  His  Majesty's  name,  appoint 
fit  and  proper  persons  to  be  puisne  judges  of  the  Supreme 
Court "  :  Provided  that  when  the  niunber  of  puisne  judges 
amoimts  to  seven  or  more  the  Governor  may  exercise  3ie 
power  conferred  by  this  section  only  on  resolutions  of  both 
Houses  of  Parliament  that  the  state  of  business  requires 
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that  one  or  more  additional  puisne  judges  should  be  ap-       S.  8. 
pointed. 

(2)  Subsection  two  of  the  same  section  is  amended  by 
omitting  **  person  **  and  inserting  the  word  '*  persons,"  by  omitting 
"  his  "  and  inserting  the  word  "  Qieir,"  and  by  omitting  **  a  judge  " 
and  inserting  the  word  **  judges/' 

(3)  Subsection  three  of  the  same  section  is  amended  by 
omitting  "  such  "  and  inserting  the  words  **  any  such,"  and  by 
omitting  all  the  words  after  the  words  **  five  years  standing." 

4.  The   following  section   is  inserted   next   before  section  Kew  seoitoD. 
thirteen  of  the  Supreme  Court  and  Circuit  Courts  Act,  1900  : —     m?^ct  of '^ 
I2A.  The  Governor  may  appoint  any  puisne  judge  to  ^*^* 
be  Acting  Chief  Justice  during  such  period  as  the  Chief  ^^J5J|^»«' 
Justice  may  be  absent  from  his  duties  upon  leave  of  absence 
or  from  illness  or  other  cause. 

During  such  period  the  Acting  Chief  Justice  shall  have 
the  powers,  authorities,  immimities,  and  privileges,  and 
shall  fulfil  the  duties  of  the  Chief  Justice,  and  shall  receive 
a  salary  at  the  rate  herein  provided  for  a  Chief  Justice. 

6.  In  the  same  Act  section  fourteen  is  repealed  and  section  Acting  judgen. 
fifteen  is  amended  by  omitting  paragraphs  (a),  (b),  and  (c). 

Circuit  Towns. 

6.  (i)  Part  IV  of  the  Supreme  Court  and  Circuit  Courts  Kepeai  of  Part 
Act,  1900,  is  repealed  ;  and  any  civil  cause  which,  at  the  commence-  cJun  anff"™* 
ment  of  this  Act  is  pending  in  a  circuit  court  directed  to  be  holden  ^^^^  Courts 
at  any  town  or  place,  may  be  heard  at  a  sitting  of  the  Supreme 

Court  holden  at  such  town  or  place. 

(2)  All  proclamations  made  vmder  the  repealed  sections 
twenty-two  or  twenty-three  of  the  said  Act  and  in  force  at  the 
commencement  of  this  Act  are  rescinded. 

(3)  The  Supreme  Court  and  Circuit  Courts  Act,  1900,  is 
amended  by  omitting  the  words  "or  of  any  circuit  court "  in 
section  two,  paragraph  (a)  of  section  thirteen,  the  words  "  at 
Sydney  "  in  paragraph  (b)  of  the  same  section,  and  the  words  '*  or 
in  any  circuit  court  "  in  section  thirty-four  ;  by  inserting  after  the 
word  '*  judges  "  in  section  thirty-nine  the  words  "  or  any  three  of 
them  '  ;  by  omitting  the  words  "  of  Part  IV  "  in  paragraph  (b), 
the  words  "  and  in  the  circuit  courts  "  in  paragraph  (d),  and  the 
words  "  and  of  the  circuit  courts  "  in  paragraph  (e)  of  the  same 
section. 

7.  The  following  sections  are  inserted  next  after  section  Kew  section*, 
twenty-one  as  Part  IV  of  the  same  Act : — 

22.  The   Governor,    by  proclamation   in   the  Gazette,  iTociamation 
may  notify  cities,  towns,   and  places  as  circuit  towns  at  piaSs ""  *"** 
which  the  court  or  a  judge  may  sit  for  the  hearing  of  civil 
and  criminal  causes  and  matters,  and  may  amend  or  rescind 
any  such  proclamation. 
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S.  7. 

SittitigB  of 
ooort  at  places 
and  times 
proclaimed. 


Venue  in  civil 
actions. 


Reference  to 
circuit  court. 


23.  The  Governor,  by  proclamation  in  the  Gazette, 
may  direct  that  sittings  of  the  court  or  a  judge  for  the 
hearing  of  civil  and  criminal  causes  and  matters  be  holden 
in  or  at  such  of  the  circuit  towns,  and  at  such  times  as  he 
thinks  fit  to  appoint,  and  may  amend  or  rescind  any  such 
direction. 

24.  The  Court  may  be  holden  and  any  judge  may  sit 
or  exercise  jurisdiction  in  any  place  in  New  Sou^  Wales. 

25.  Any  reference  in  any  Act,  rules,  orders,  or  regu- 
lations to  a  dtcuit  court  shall  be  deemed  to  refer  to  the 
court  holden  at  a  circuit  town. 

By  Gazette  notice  dated  the  25rd  July,  19 12,  the  foUowing  towns  were 
gazetted  as  Circuit  towns.  At  present  it  is  proposed  to  hold  sittings  only  in 
the  towns  names  of  which  are  here  put  in  italics  : — 


Albury 

Forbes. 

Narrabri. 

Armidale. 

Glen  Innes. 

Narrandera. 

Baihurst. 

Goulburn. 

Newcastle. 

Bourke. 

Grafton. 

Orange. 

Broken  Hill. 

Hay. 

Singleton. 

CondoboUn. 

Inverell. 

Tamworth. 

Cooma. 

Kempsey. 

Tenterfield. 

Cootamundra. 

Lismorc. 

Wagga  Wagga 

Cowra. 

Maitland. 

WoUongong. 

DenUiquin. 

Moree. 

Yass. 

Dubho, 

Mudgee. 

Young. 

Gazette  notices    are  pubUshed  from   time   to   time   of   the  towns   in 
which  the  Court  will  sit  and  the  date  of  sitting. 


Supreme  Courts 
Sydney,  to  be 
court  of  gaol 
delivery. 


Courts  of  gaol  delivery, 

8.  The  gaoler  at  each  gaol  shall,  at  the  times  prescribed  by 
rules  of  court,  make  returns  in  writing  to  the  Supreme  Court, 
Sydney,  as  to  all  persons  detained  in  such  gaol,  otherwise  than  in 
pursuance  of  a  sentence,  giving  the  particulars  required  by  such 
rules.  K  he  fails  to  make  such  returns,  he  may  be  ordered  by  the 
Court  to  pay  a  fine  not  exceeding  five  himdred  pounds. 

The  court  shall,  after  the  receipt  of  such  returns  witli  respect 
to  a  gaol,  deliver  such  gaol. 

For  the  purpose  aforesaid,  the  cotirt  may  be  constituted  by 
one  judge  sitting  in  open  court  in  the  exercise  of  the  criminal  juris- 
diction of  the  court. 

Except  as  aforesaid,  it  shall  not  be  obligatory  on  the  court 
or  a  judge  to  deliver  any  gaol,  or  for  a  gaoler,  imless  so  directed 
by  the  Court  or  a  judge,  to  make  any  such  returns. 


post. 


Times  preseribed.— See  RR.  12-14  of  the  Rules  of  the  12th  August,  1912, 


New  section  to 
Act  of  1000. 


Rules  eiving 
ftutfaority  to 
Prothonotary 
to  sit  In 
chambers. 


Chamber  work, 

9.  The  following  new  section  is  inserted  next  after  section 
thirty-nine  of  the  Supreme  Court  and  Circuit  Courts  Act,  1900  : — 

39A.  The  judges  may  make  rules — 
(a)  for  empowering  the   Prothonotary  or  Deputy   Pro- 
thonotary  of  the  court  to  do  such  things  and  transact 
such  business  and  to  exercise  any  such  authority,  and 
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jurisdiction  in  the  same  as  by  virtue  of  any  statute  or  S.  8,* 
custom  or  by  the  rules  and  practice  of  the  court,  or 
any  of  them  respectively,  are  now  done,  transacted, 
or  exercised  by  a  judge  sitting  at  chambers  and  as 
may  be  specified  in  any  such  rule,  except  in  respect 
•  of  matters  relating  to  the  liberty  of  the  subject. 

(b)  for  regulating  the  attendance  of  the  said  Prothonotary 
or  Deputy  Prothonotary  at  chambers,  the  course  of 
practice  to  be  there  pursued,  and  the  scale  of  costs 
to  be  there  adopted,  and  for  fixing  the  scale  of  fees 
in  respect  of  business  transacted  before  the  said 
Prothonotary,  or  aboHshing  or  altering  any  scale  of 
fees  so  fixed. 

See  Rnles  of  the  12th  August,  191 2,  post. 
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KULES 

Of  the  Supreme  Court  of  New  South  Wales  in  its 
Oommon  Law  Jurisdiction,  issued  between  the 
25th  March,  1903,  and  the  31st  December,  1912. 


RULES— 25th  MARCH,  1903. 


Wednesday,  the  twenty-fifth  day  of  March,  a.d.  1903. 
The  following  Qeneral  Rules  are  hereby  promulgated — 

1.  The  duties  of  the  Prothonotary  tinder  the  Rules  of  the 
twenty-second  December,  1902,  may,  in  his  absence,  or  during  his 
indisposition,  or  at  his  request,  be  performed  by  the  Chief  Clerk  of 
the  Supreme  Court. 

2.  No  person  shall  be  deemed  to  be  a  Managing  Clerk  within 
the  meaning  of  the  said  Rules  until  he  has  attained  the  age  of,  at 
least  twenty-five  years. 

M.  H.  STEPHEN,  A.C.J. 

H.  E.  COHEN,  J. 

W.  GREGORY  WALKER,  J. 


RULES— 17th  JUNE,   1903. 


Wednesday,  the  seventeenth  day  of  June,  a.d.  1903. 

Any  person  who,  but  for  the  provisions  of  Rule  2  of  the  twenty- 
third  March,  1903,  would  on  or  before  the  thirty-first  December, 
1903,  have  been  entitled  to  present  himself  for  examination  as  a 
Managing  Clerk,  may,  on  producing  a  certificate  or  certificates  from 
the  Solicitor  or  Solicitors  with  whom  he  has  been  a  clerk,  or  other 
satisfactory  evidence  shewing  that  he  has  been  carrying  out  the 
duties  of  a  Managing  Clerk  for  the  preceding  five  years,  be  allowed 
by  the  Judges  to  present  himself  for  examination,  provided,  however, 
that  no  such  person  shall  be  eligible  for  admission  as  a  Solicitor 
until  he  shall  have  attained  the  age  of  31  years. 

M.  H.  STEPHEN,  A.C.J. 
G.  B.  SIMPSON,  J. 
ROBERT  D.  PRING,  J. 


RULES— 30th  JUNE,  1903. 


Tuesday,  the  thirtieth  day  of  June,  a.d.  1903. 

It  is  hereby  ordered  that  every  person  applying  for  a  Writ  of 
Habeas   Corpus   ad   testificandum   shall,   unless   a   Judge   otherwise 
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orders,  give  two  days'  notice  to  the  Crown  Solicitor  of  his  intention 
to  apply  for  such  writ. 

M.  H.  STEPHEN,  A.C.J. 

WM.  OWEN,  J. 

ARCHD.  H.  SIMPSON,  C.J.  in  Eq. 

This  Rule  seems  to  refer  to  an  application  under  s.  565  of  the  Crimes 
Act,  by  which  any  Court  or  J  udge  may  order  a  prisoner  to  be  brought  before 
any  Court  to  give  evidence. 


RULES— 3rd   JUNE,   1904. 


Friday,  the  third  day  of  June,  a.d.  1904. 

In  pursuance  of  the  powers  vested  in  us  by  the  "Landlord 
and  Tenant  Act  of  1899,"  and  of  any  other  power  or  powers,  we  do 
hereby  prescribe  that  the  forms  hereunder,  or  such  adaptation  thereof 
as  may  be  necessary,  shaU  be  the  forms  of  the  Praecipe  and  of  the 
Writ  of  Summons  in  an  action  of  replevin. 


In  the  Supreme  Court 
of  New  South  Wales. 

Writ  of  Summons  in  an  action  of  replevin  for  [name  and 
residence  of  Plaintiff]  against  ("name  and  residence,  or  supposed 
residence,  of  Defendant  as  in  writ]. 

Appearance  [number  of  days  after  service]. 
State  here  the  goods  and  chattels  sought  to  be  recovered. 
Dated  this  day  of  190    . 

Pldintiff's  Attorney  (or  Plaintiff  in  person). 
Address. 


Edward  VII,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  the  Faith,  Emperor  of  India. 

To  CD.,  of 

We  command  you  that  within  days  after 

the  service  of  this  Writ  upon  you,  inclusive  of  the  day  of  such  service, 
you  do  cause  an  appearance  to  be  entered  for  you  in  our  Supreme 
Court,  at  Sydney,  in  an  action  at  the  suit  of  the  said  A.B.  of  replevin, 
for  the  taking  and  unjustly  detaining  of  certain  goods  and  chattels  of 
the  said  A.B. ;  and  take  notice  that,  in  default  of  your  so  doing,  the 
said  A.B.  may  proceed  therein  to  judgment  and  execution. 

Witness,  &c. 

N.B. — This  Writ  is  to  be  served  within  calendar 

months  from  the  date  thereof,  or,  if  renewed,  from  the  date  of  such 
renewal,  including  the  day  of  such  date,  and  not  afterwards. 
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Indorsement  to  be  made  on  the  Writ  before  service  thereof. 

This  Writ  was  issued  by  E.F.,  of  ,  Attorney 

for  the  said  plaintiff;  or  this  Writ  was  issued  in  person  by  A.B.,  who 
resides  at  [mention  the  city,  town,  or  parish,  and  also  the  name  of  the 
street,  and  number  of  the  house  of  the  Plaintiff's  residence,  if  any 
such] . 


Indorsement  to  be  made  on  Writ  after  service  thereof. 

This  Writ  was  served  by  X.Y.  on  L.M.  [the  Defendant,  or  one 
of  the  Defendants]  on  Monday,  the  day  of  ,  190    . 

(Signed)  X.Y. 

FREDK.  M.  DARLEY,  C.J. 

WM.  OWEN,  J. 

H.  E.  COHEN,  J. 

ARCHD.  H.  SIMPSON,  C.J.  in  Eq. 

W.  GREGORY  WALKER,  J. 


RFLES— 8th  JTTLY,  1904. 


Friday,  the  8th  day  of  July,  a.d.  1904. 

1.  When  a  subpoena  dttces  tecum  to  produce  documents,  plans, 
or  papers  before  the  Supreme  Court  is  served  upon  the  Permanent 
Head  of  any  Government  Department,  «uch  documents,  plans,  or 
papers  may  be  forwarded  to  the  Official  Head  of  the  Jurisdiction  of 
the  Court  in  which  their  production  is  required. 

2.  When  such  documents,  plans,  or  papers  are  required  upon 
the  trial  or  hearing  of  any  cause,  suit,  or  matter,  the  Official  Head,  to 
whom  the  same  have  been  forwarded  as  aforesaid,  may  hand  the  same 
to  the  Associate  of  the  Justice  of  the  Court  who  is  to  try  such  cause, 
suit,  or  matter. 

3.  The  production  of  such  documents,  plans,  or  papers  by  such 
Official  Head  on  the  hearing  of  any  matter  before  him,  or  by  any  such 
Associate  upon  the  trial  or  hearing  of  any  cause,  suit,  or  matter,  when 
the  production  of  the  said  documents,  plans,  or  papers  shall  be 
formally  called  for,  shall  be  deemed  to  be  a  production  by  the 
Permanent  Head  of  the  Government  Department  who  has  been 
subpoenaed  to  produce  such  documents,  plans,  or  papers. 

4.  The  above  rules  shall  not  apply  to  the  production  of 
dociunents,  plans,  or  papers  before  the  Supreme  Court  in  its 
Criminal    Jurisdiction. 

FREDK.  M.  DARLEY,  C.J. 
G.  B.  SIMPSON,  J. 


\ 


H.  E.  COHEN,  J.  C"nir^n]o 
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RULES— 15th  DECEMBER,  1904. 


Thursday,  the  fifteenth  day  of  December,  a.d.  1904. 

When  any  Special  Case,  other  than  one  stated  under  the  Crimes 
Act,  1900,  is  set  down  for  argument  before  the  Full  Court,  the 
moving  party  shall  lodge  three  printed  or  typewritten  copies  of  the 
said  Special  Case  in  addition  to  the  copy  which  is  filed. 

FREDK.  M.  DARLEY,  C.J. 
WM.  OWEN,  J. 
G.  B.  SIMPSON,  J. 
ROBERT  D.  PRING,  J. 


RITT.ES— 15th  DECEMBER,   1904. 


Thursday,  the  fifteenth  day  of  December,  1904. 

1.  No  person  shall  be  conditionally  admitted  as  a  Solicitor 
of  this  Court,  nor  shall  any  Solicitor  be  allowed  to  carry  on  his 
practice  in  the  State  of  New  South  Wales,  unless  he  bond  fide 
resides  in  the  said  State. 

2.  Any  person  contravening  the  provisions  of  the  above  rule 
may  be  struck  off  the  Roll  of  Solicitors. 

FREDK.  M.  DARLEY,  C.J. 
WM.  OWEN,  J. 
G.  B.  SIMPSON,  J. 
ROBERT  D.  PRING,  J. 

But  see  now  Rules  of  20th  December,  1905,  and  3rd  September,  1909 
post. 


RULES— 15th  DECEMBER,  1904. 


Thursday,  the  fifteenth  day  of  December,  a.d.  1904. 

1.  Writs  of  Summons  and  Writs  of  Subpoena  may  be  issued 
at  any  of  the  cities  or  towns  mentioned  in  the  Schedule  hereto  by 
any  Commissioner  for  taking  affidavits  who  holds  the  office  or  for 
the  time  being  is  discharging  the  duties  of  Chamber  Magistrate  or 
Clerk  of  Petty  Sessions  for  such  city  or  town. 

2.  The  Commissioner  issuing  any  Writ  of  Summons  or  Writ 
of  Subpoena  shall  require  a  Praecipe  therefor  to  be  handed  to  him 
before  signing  any  writ,  and  shall  indorse  upon  such  Praecipe  the  date 
when  and  the  place  where  the  Writ  is  issued,  and  shall  sign  such 
indorsement,  adding  to  his  signature  his  official  designation. 

3.  Every  such  Writ  shall  be  sealed  with  the  seal  of  the  person 
who  issues  the  same,  and  shall  be  attested  and  indorsed  as  provided  |^ 


60  Rides—lblh  December,  I90i—\7lh  May,  1905. 

by  the  Common  Law  Procedure  Act,  1899,  and  Rules  of  Court  except 
that  the  name  of  the  city  or  town  where  it  is  issued  shall  be  inserted 
in  the  attestation  in  lieu  of  Sydney. 

4.  The  Commissioner  who  issues  such  writ  shall  (except  in 
the  Criminal  Jurisdiction  of  the  Court)  charge  a  fee  of  ten  shillings 
for  every  Writ  of  Summons  and  five  shillings  for  every  Writ  of 
Subpo&na. 

5.  Such  Commissioner  shall  forthwith  forward  to  the  Protho- 
notary  or  other  proper  officer  of  the  Court  every  Praecipe  received 
by  him  together  with  the  fees  paid  in  respect  thereof. 

6.  No  Writ  of  Subpoena  diLces  tecum  shall  contain  more  than 
•  one  name,  nor  shall  any  Writ  of  Subpoena  ad  testificandum  contain 

more  than  four  names. 

SCHEDULE. 

Albury.  Goulburn. 

Armidalc.  Grafton.  Newcastle. 

Bathurst.  Hay.  Tam  worth. 

Broken  Hill.  Lismore.  Wagga  Wagga. 

Deniliquin.  Maitland.  Young. 

Dubbo.  Mudgee. 

FREDK.  M.  DARLEY,  C.J. 

G.  B.  SIMPSON,  J. 

W.  GREGORY  WALKER,  J. 

These  Rules  are  made  in  pursuance  of  the  Legal  Process  Facilitation  Act 
1904  (ante,  p.  41).  The  towns  of  Cootamundra  and  Narrabri  have  been  added 
to  the  above  list:  see  Rules  of  6th  Dec.,  1912,  post. 


RULES—  17th  MAY,  1905. 


Wednesday,  the  seventeenth  day  of  May,  a.d.  1905. 

I,  the  Honorable  Sir  Frederick  Darley,  Knight  Ghrand  Cross  of  the 
Most  Distinguished  Order  of  Saint  Michael  and  Saint  George,  Chief 
Justice  of  the  Supreme  Court  of  the  State  of  New  South  Wales,  in 
pursuance  of  the  powers  vested  in  me  by  the  Acts  twenty-two  Victoria 
caput  twenty,  and  forty-eight  and  forty-nine  Victoria  caput  seventy- 
four,  hereby  order  and  direct  as  follows: — 

1.  Any  person  appointed  under  the  abovementioned  Acts  to 
take  the  examination  of  any  witness  or  witnesses  shall  be  entitled  to 
demand  and  receive  for  his  own  use  the  fees  set  out  in  the  Schedule 
hereto. 

2.  Any  person  required  to  attend  before  any  such  Examiner 
for  the  purpose  of  being  examined  or  of  producing  any  document 
shall  be  entitled  to  the  like  conduct  money  and  payment  for  expenses 
and  loss  of  time  as  upon  an  attendance  at  the  trial  at  Nisi  Prius  in  the 
Supreme  Court  of  New  South  Wales. 
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SCHEDULE. 

£  8.  d. 
For  any  attendance  not  exceeding  1  hour  ..220 
For  every  additional  hour  or  part  thereof  ..110 
For  report  on  the  examination  . .         ..110 

The  like  if  very  special  2     2     0 

For  every  oath   administered 0    10 

For  every  exhibit  marked         .  .         . .         ..006 

If  the  examination  is  continued  after  six  o'clock  in  the  evening, 
at  the  request  of  the  parties,  for  every  hour  occupied  after  that  time 
the  Examiner  may  charge  an  additional  lOs.  6d. 

If  a  shorthand  writer  be  employed  to  take  down  the  evidence 
the  party  prosecuting  the  examination  shall  pay  for  the  services  of 
such  shorthand  writer  upon  a  basis  to  be  approved  of  by  the  parties 
or  their  Solicitors  and  the  Examiner  before  the  examination  com- 
mences. The  party  prosecuting  the  examination  shall  also  pay  all 
reasonable  travelling  and  other  expenses  including  charges  for  the 
room  (other  than  the  Examiner's  chamber  or  office)  where  the  exam- 
ination is  taken. 

If  an  Examiner  is  required  to  travel  more  than  one  mile  from 
his  office  or  residence  for  the  purpose  of  holding  the  examination  he 
shall  be  entitled  to  charge  travelling  expenses  and  an  additional  21s. 
for  each  day  occupied  upon  which  he  can  conveniently  return  to  his 
office  or  residence.  For  each  day  he  is  necessarily  absent  from  his 
office  or  home  and  cannot  conveniently  return  thereto,  an  Examiner 
may,  if  he  so  elect,  charge  the  sum  of  £5  5s.  in  addition  to  his 
travelling  expenses  in  lieu  and  instead  of  the  amount  he  would  be 
entitled  to  receive  in  respect  of  the  allowances  hereinbefore  mentioned. 
Before  the  allowances  mentioned  in  the  last  preceding  paragraph 
can  be  claimed  or  allowed  it  must  be  shown  that  it  was  necessary  for 
the  Examiner  to  hold  the  examination  at  a  place  other  than  the  office 
or  residence  of  such  Examiner  by  reason  of  the  age,  sickness,  or  other 
infirmity  of  the  witness  or  witnesses  to  be  examined  or  that  a  saving 
of  expense  has  been  thereby  effected. 

If  a  dispute  arise  as  to  the  amount  of  fees  or  allowances 
payable  under  these  rules  it  shall  be  referred  to  the  Prothonotary  for 
decision. 

FREDK.  M.  DARLEY,  C.J. 

Imperial  Statutes,— The  Acts  22  Vic.  c.  20  and  48  &  49  Vic.  c.  74,  are 
Evidence  on  Commission  Acts  of  the  Imperial  Parliament.  They  may  be 
conveniently  found  in  Hume-Williams  &  Macklin,  Evidence  on  Commi^on, 
where  they  are  set  out  in  full  in  the  Appendix. 

Power  to  make  these  Rules  is  conferred  on  the  Chief  Justice  by  s.  6  of 
the  earlier  Act,  amended  by  s.  5  of  the  later  Act  above  mentioned. 


RULES— Ist  JUNE,  1905. 


Thursday,  the  first  day  of  June,  a.d.  1905. 
In  order  to  avoid  unnecessary  book-keeping  in  connection  with 
the  payment  of  Court  fees  by  the  Government  of  New  South  Wales 
the  following  Rules  are  hereby  promulgated: — 
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1.  No  Court  fees  (except  fees  in  respect  of  the  copying  of 
documents)  shall  be  charged  in  any  case  in  which  such  fees,  if 
charged,  would  have  to  be  paid  by  the  Government  of  New  South 
Wales. 

2.  Notwithstanding  the  preceding  rule  the  Government  of  New 
South  Wales  shall  be  entitled  to  charge  such  Court  Fees  and  include 
them  in  any  costs  which  it  may  be  entitled  to  recover  from  any 
person. 

3.  These  rules  shall  apply  to  any  Department  or  Board  whose 
expenditure  is  paid  out  of  the  Consolidated  Revenue. 

WM.  OWEN,  J. 

H.  E.  COHEN,  J. 

W.  GREGORY  WALKER,  J. 

ROBERT  D.  PRmO,  J. 


RTTLES— 17th  AUGUST,   1905. 


Wednesday,  the  seventeenth  day  of  August,  a.d.  1905. 

1.  Whenever  any  record  or  document  produced  by  an  officer 
of  any  Government  Department  is  put  in  as  an  exhibit  at  the  trial 
or  hearing  of  any  cause  or  matter,  at  the  conclusion  of  such  trial  or 
hearing  the  Prothonotarj'  shall  on  request  hand  out  such  exhibit  to 
an  officer  of  the  Department,  by  which  it  was  produced,  unless  a  Judge 
otherwise  orders. 

2.  At  the  time  of  handing  out  any  such  exhibit  the  Prothono- 
tary  shall  obtain  an  undertaking,  signed  by  the  permanent  head  of  the 
Department  by  which  such  exhibit  was  produced,  to  return  the 
exhibit  to  the  Prothonotary  whenever  called  upon  prior  to  the  final 
determination  of  such  cause  of  matter. 

FREDK.  M.  DARLEY,    C.J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J. 


RULES— 22nd  AUGUST,  1905. 


Tuesday,  the  twenty-second  day  of  August,  a.d.  1905. 

It  is  hereby  ordered  that  every  person  applying  for  examina- 
tion as  a  Certificated  Conveyancer  shall  pay  to  the  Master  in  Equity 
the  sum  of  six  pounds  six  shillings  in  respect  of  such  examination. 

Of  tlie  said  sum  ^ve  pounds  ^ve  shillings  shall  be  paid  to  the 
persons  appointed  to  hold  such  examination  and  retained  by  them 
and  the  sum  of  one  pound  one  shilling  shall  be  paid  to  the  Clerk 
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who  makes  the  necessary  arrangements  for  the  holding  of  such  ex- 
amination and  shall  be  retained  by  him. 

FREDK.  M.  DARLEY,    C.J. 
H.  E.  COHEN,  J. 
ARCHD.  H.  SIMPSON,  C.J.  in  Eq. 
W.  GREGORY  WALKER,  J. 
ROBERT  D.  PRING,  J. 

As  to  Conveyancers,  seethe  Legal  Practitioners  Act,  ss.  16-20,  S.C.P.,  p 
298. 


NOTICE— 12th  DECEMBER,  1905. 


Notice  is  hereby  given  that  from  and  after  this  date,  the 
special  indorsement  of  a  Writ  of  Simmaons  will  not,  in  itself,  be 
considered  a  sufficient  reason  for  bringing  an  action  in  the  Supreme 
Court. 

Dated  the  12th  day  of  December,  1905. 

By  direction  of  their  Honors  the  Judges, 

C.  R.  WALSH, 

Prothonotary. 


In   the   Supreme   Court 
of  New  South  Wales. 

Wednesday,   the   twentieth   day   of  December,   1905. 

It  is  hereby  ordered  that  the  residence  in  any  of  the  States 
of  the  Australian  Commonwealth  shall  be  equivalent  to  residence  in 
New  South  Wales  for  the  purposes  of  conditional  admission  as  a 
Solicitor  of  this  Court  or  of  practising  as  such  Solicitor. 

FREDK.  M.  DARLEY,    C.J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRDsTG,  J. 


Wednesday,  the  twentieth   day   of  December,    1905. 

From  and  after  the  date  hereof,  in  all  jurisdictions  of  the 
Court  when  costs  are  being  taxed  under  any  scale  of  costs,  the  Taxing 
Officer  may  allow  such  expenses  as  he  may  think  have  been  reason- 
ably and  properly  incurred  and  paid  to  witnesses  for  qualifying  to 
give  skilled  evidence. 

FREDK.  M.  DARLEY,    O.J. 

WM.  OWEN,  J. 

H.  E.  COHEN,  J. 

W.  GREGORY  WALKER,  J. 

ROBERT  D.  PRING,  J. 


Digitized  by 


Cjoogle 


64     Rules—Srd  September,  \906'-lth  A'^ovember,  ]906— Dentists*  Act, 

In   the  Supreme  Court 
of  New  South  Wales. 

Monday,  the  third  day  of  Septemher,  aj).  1906. 

No  Solicitor  of  any  Australian  State  shall  be  required  to  cease 
practising  in  such  State  before  being  conditionally  admitted  a  Solicitor 
of  the  Supreme  Court  of  New  South  Wales. 

FREDK.  M.  DARLEY,    C.J. 
WM.  OWEN,  J. 
ROBERT  D.  PRING,  J. 


Wednesday,  the  seventh  day  of  November,  1906. 

THE  DENTISTS'  ACT   (1900,  No.  45). 

PROCEEDINGS  ON  APPEAL. 

The  following  rules  shall  be  the  rules  regulating  appeals  from 
the  Dental  Board  to  the  Supreme  Court  under  Section  9  of  the 
Dentists'  Act,  1900,  except  so  far  as  they  shall  hereafter  be  duly 
altered,  added  to,  or  rescinded. 

These  Rules  have  been  republished  annexed  to  amended  Regulations, 
dated  15th  March,  191 1  :  see  Government  Gazette  of  that  date. 

1.  In  these  rules  the  following  words  have  the  several  meanings 
hereby  assigned  to  them,  unless  there  is  something  in  the  subject 
matter  or  context  repugnant  to  such  construction,  viz.  : — 

Words  importing  the  singular  number  include  the  plural  num- 
ber, and  words  importing  the  plural  number  include  the 
singular  number. 

Words  importing  the  masculine  gender  include  females. 

The  words  "the  Court"  mean  three  or  more  Judges  of  the  Supreme 
Court  sitting  in  Banco. 

The  words  "a  Judge"  mean  a  Judge  of  the  Supreme  Court  sitting 
in  Court  or  in  Chambers. 

The  words  "the  Board"  mean  the  Dental  Board  appointed  under 
the  provisions  of  the  Dentists'  Act. 

The  word  "person"  includes  a  body  politic  or  corporate. 

The  word  "party"  includes  any  person  served  with  notice  of  or 
attending  any  proceeding. 

The  word  "affidavit"  or  "oath"  includes  aflfirmation,  statutory 
declaration,  and  the  declaration  in  lieu  of  oath  under  the 
Oaths  Act,  1900;  and  the  word  "sworn"  includes  aflfirmed 
and  declared. 

The  words  "in  writing"  and  "written"  include  printing,  litho- 
graphy, and  other  modes  of  representing  words  in  a  visible 
form. 

The  words  "the  complainant"  mean  the  person  who  has  applied 
to  the  Board  t<^  refuse  to  register  some  other  person,  or  to 
remove  from  th^  register  such  other  person. 
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The  words  "the  complaint"  mean  the  written  statement  lodged 
with  the  Eegistrar  of  the  Board  by  the  complainant. 

The  words  "the  person  charged"  mean  the  person  against  whom 
the  complainant  has  lodged  a  complaint. 

The  Board. — Amended  by  R.  of  13th  December,  19 10,  post. 

2.  Every  appeal  to  the  Court  under  Section  9  of  the  Dentists' 
Act,  1900,  shall  be  brought  by  notice  of  appeal,  and  no  i)etition  or 
other  formal  proceeding  other  than  such  notice  shall  be  necessary. 

3.  (o)  Where  the  person  charged  intends  to  appeal  to  the 
Court  against  the  refusal  of  the  Board  to  register  him  as  a  Dentist, 
or  the  removal  of  him  by  the  Board  from  the  roister  as  aforesaid, 
he  shall,  within  twenty-eight  days  next  after  the  pronoimcement  of 
the  judgment  of  the  Board,  or  within  such  extended  time  as  the 
Board  may  allow,  file  in  the  Prothonotary's  Office  in  the  Supreme 
Court  a  notice  of  appeal,  setting  forth  therein  the  principal  groimds 
and  reasons  of  and  for  such  appeal,  which  notice  shall  be  in  a  form 
similar  to  the  form  in  the  Schedule  to  these  rules. 

(&)  Any  notice  of  appeal  may  be  amended  at  any  time  as  to 
the  Court  may  seem  fit. 

4.  A  copy  of  the  notice  of  appeal  shall  in  every  case  be  served 
upon  the  Board  and  upon  the  complainant.  For  the  purposes  of  these 
rules,  service  upon  the  Registrar  shall  be  deemed  to  be  service  upon 
the  Board.  Such  service  shall  be  effected  unless  a  Judge  otherwise 
orders  or  allows  further  time  within  fourteen  days  next  after  the  filing 
of  the  said  notice  of  appeal. 

5.  In  every  case  in  which  a  notice  of  appeal  is  filed  against  the 
removal  of  the  appellant  from  the  register,  the  filing  of  such  notice 
of  appeal  shall  stay  such  removal  until  the  determination  of  the  said 
appeal. 

6.  (a)  The  appellant,  unless  a  Judge  otherwise  orders  or  allows 
further  time,  shall,  within  twenty-eight  days  after  the  filing  of  the 
notice  of  appeal,  lodge  in  the  Prothonotary's  Office  four  printed  or 
typewritten  copies  of  the  notice  of  appeal,  the  complaint,  the  evidence 
(other  than  the  exhibits)  and  the  judgment  of  the  Board  appealed 
from,  and  shall,  within  the  like  time,  also  serve  ten  such  copies  upon 
the  Board,  and  three  such  copies  upon  the  complainant. 

(6)  Such  printed  copies  shall  be  printed  upon  cream  wove 
white  foolscap  folio  paper,  in  pica  type,  leaded,  with  an  inner  margin 
an  inch  wide,  and  Outer  margin  two  and  a  half  inches  wide. 

(c)  Such  typewritten  copies  shall  be  typewritten  on  foolscap 
paper,  with  an  inner  margin  of  not  less  than  two  inches,  and  an  outer 
margin  of  not  less  than  a  quarter  of  an  inch. 

7.  On  such  copies,  together  with  an  affidavit  of  the  service 
thereof,  being  filed  in  the  Prothonotary's  Office,  the  appeal  shall  be  set 
down  for  hearing. 

8.  In  every  case  in  which  service  of  any  docimient  shall  be 
directed  by  these  rules,  such  service  shall,  unless  otherwise  provided,  or 
unless  a  Judge  shall  otherwise  order,  be  effected  by  serving  the  same 
personally  upon  the  person  required  to  be  served. 
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9.  (a)  The  Court  shall  in  all  eases  have  full  discretionary 
power  to  receive  further  evidence  upon  questions  of  fact,  such  evi- 
dence to  be  either  by  oral  examination  in  Court  by  affidavit,  or  by 
deposition  taken  before  a  Commissioner. 

(6)  Such  further  evidence  may  be  given  without  special  leave 
in  any  ease  as  to  matters  which  have  occurred  after  the  date  of  judg- 
ment of  the  Board  from  which  the  appeal  is  brought;  in  all  other 
cases  such  further  evidence  shall  be  admitted  on  special  grounds  only, 
and  not  without  special  leave. 

10.  On  the  hearing  of  every  such  appeal,  each  party  may  re- 
spectively appear  either  in  person  or  by  solicitor  or  counsel.  Where 
the  Board  appears  in  person,  such  appearance  shall  be  by  the  President 
or  Chairman  of  the  Meeting  from  whose  judgment  the  appeal  is 
brought. 

11.  The  (^ourt  shall  have  power  to  make  such  order  as  to  the 
whole  or  any  part  of  the  costs  of  the  appeal  and  of  the  hearing  by 
the  Board  as  to  the  Court  may  seem  just,  and  to  assess  the  whole 
or  any  part  of  such  costs  either  with  or  without  the  consent  of  any 
party;  but  no  order  shall  be  made  for  the  payment  of  any  costs  by 
the  Board  to  any  other  party  unless  the  Court  shall  be  of  opinion 
that  the  Board  was  in  the  matter  in  question  actuated  by  malicious 
or  improper  motives. 

12.  All  interlocutory  applications  shall  be  made  to  a  Judge 
in  Chambers  on  summons  or  motion  supported  by  affidavit,  and  may 
be  made  ex  parte  imless  such  Judge  shall  otherwise  order.  Orders 
made  by  a  Judge  in  Chambers  shall  be  signed  by  him  personally.  The 
costs  of  every  such  application  shall  be  in  the  discretion  of  such 
Judge,  who  shall  have  power  to  make  such  order  as  to  the  whole  or 
any  part  of  such  costs  as  to  him  may  seem  just,  and  to  assess  the 
whole  or  any  part  of  such  costs,  either  with  or  without  the  consent 
of  any  party.  Provided  that  no  order  shall  be  made  by  such  Judge 
for  the  payment  by  the  Board  to  any  other  party  of  any  costs  of  any 
such  interlocutory  proceeding  unless  such  Judge  shall  be  of  opinion 
that  the  Board  was  in  the  matter  in  question  actuated  by  malicious 
or  improper  motives. 

13.  In  every  case  in  which  any  costs  are  ordered  to  be  paid 
by  one  party  to  another  party,  such  costs,  unless  assessed  as  afore- 
said, shall  be  taxed  and  certified  by  the  Prothonotary ;  provided  that 
the  Court  or  a  Judge  shall  have  power  to  appoint  such  other  Officer 
as  the  Court  or  such  Judge  shall  think  fit  to  tax  and  certify  the  same. 

14.  All  summonses,  notices  of  motion,  affidavits,  and  other 
documents  (other  than  exhibits)  used  or  intended  to  be  used  on 
any  application  to  the  Court  or  a  Judge  shall  be  intituled  in  the  same 
manner  as  the  Notice  of  Appeal. 

16.  The  decrees  and  orders  of  the  Court  shall  be  signed  by  the 
Prothonotary,  and  be  \mder  the  appropriate  office  seal 

16.  The  Court  fees  to  be  demanded  and  paid  in  respect  of 
procedure  and  matters  under  these  rules  shall  be  the  same  as  those 
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demanded  from  and  paid  by  parties  in  similar  matters  in  the  Supreme 
Court. 

17-  Non-compliance  with  any  of  these  rules  shall  not  render 
any  proceeding  void  unless  the  Court  or  a  Judge  so  directs,  but  such 
proceedings  may  be  set  aside,  either  wholly  or  in  part,  as  irregularj 
or  amended  or  otherwise  dealt  with  in  such  manner  and  upon  such 
terms  (if  any)  as  appear  to  be  just. 


SCHEDULE — Referred  to  in  Rule  3. 

Form  of  Notice  of  Appeal. 
In  the  Supreme  Court 
of  New  South  Wales. 

In  the  matter  of  the  Dentists'  Act  1900.     And  in  the  matter  of  the 
complaint  of    (naming  the  complainant)    against    (name  of  ap- 
pellant). 
Between    (name  of  appelhint)  .  Appellant, 

And  the  Dental   Boanl  of  New  South  Wales, 
And   (insert  name  of  c«miplainant), 

Respondents. 
Take  notice  that  (the  appellant)  of  (insert  address  and  description) 
appeals  against   the  Judgment  of  the   abovenamed   Dental  Board  of  New 
South  Wales,  made  on  the  day  of  whereby 

the  said  Board  refused  to  register  the  said  api)ellant  as  a  Dentist  (or 
ordered  the  removal  of  tlie  appellant  from  the  register  of  Dentists)  for 
the  following  among  other  grounds  and  reasons,  that  is  to  say: — (If  more 
than  one  ground  number  them  consecutively  1,  2,  3,  Ac). 

(Signed)    A.B.      . 
'    (Counsel  or  Solicitor  for  the  Appellant  or  Appellant  in  person) 


FOl'RTH   SCHEDULE.— Referred  to   in   Regulation  48. 

Request  to  Witnesses,  or  for  the  Production  of  Documents. 
In  the  matter  of  the  Dentists'  Act,  1900.     And  in  the  matter  of  the 
complaint  of   (naming  the  complainant 
against   (name  the  person  charged) 
Vou  are  hereby  requested  by  the  Dental  Board  of  New  South  Wales 
to  attend  a  Special  Meeting  of  the  said  Board,  to  !)e  holden  at 

on  the  <lay  of  ,  19       > 

at  o'clock  in  the  noon,  to  give  evidence  in  the 

above  matter,  and  then  and  there  to  produce   (state  any  particular  docu- 
ments required). 

(In  case  where  the  production  of  documents  is  alone  required,  the 
following  words  to  be  added: — Should  you  be  unable  or  unwilling  to 
personally  attend  the  said  meeting  for  the  purpose  of  producing  the  said 
documents,  the  Board  request  that  you  cause  the  same  to  be  produced 
at  the  said  meeting  by  some  person  on  your  behalf,  or  forwarded  prior  to 
the  said  meeting  to  the  undersigned,  who  will  produce  the  same  on  your 
behalf.  All  such  documents  so  produced  or  forwarded  will  be  returned 
to  you  when  no  longer  required  for  the  purposes  of  the  above  matter.) 
DATED  this  day  of  19 

For  the  Dental  Board  of  New  South  Wales, 

(Signed)  A.  B, 

Registrar. 
(State  Address.) 
yote. — This  request  is  made  on  the  application  of 

FREDK.  M.  DARLEY,    C.J. 
W^M.  OWEN,  J. 
H.  E.  COHEN,  J. 
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RULES— 15th  NOVEMBER,  1906. 


Thursday,  the  fifteenth  day  of  November,  a.d.  1906. 

Where  any  Court  fees  are  payable  in  any  jurisdiction  in 
respect  of  any  matter  or  thing  to  be  done  by  any  officer  or  in  any 
office  whatever  of  the  Supreme  Court,  and  it  has  not  been  customary 
or  necessary  to  use  any  written  or  printed  document  or  paper  in 
reference  to  such  matter  or  thing,  the  party  or  his  soUcitor  requiring 
such  matter  or  thing  to  be  done  shall,  from  and  after  the  first  day  of 
January,  1907,  make  application  for  the  same  by  filing  a  praecipe  or 
lodging  a  request  for  the  performance  of  such  matter  or  thing. 

FREDK.  M.  DARLEY,  C.J. 
G.  B.  SIMPSON,  J. 
H.  E.  COHEN,  J. 


RULES  FOR  THE  ADMISSION  OF  BARRISTERS. 


Ck>ramence- 
ment. 


ReBCisBion  of 
former  rules. 


Friday,  the  sixteenth  day  of  November,   a.d.   1906. 

In  pursuance  of  all  powers  vested  in  us,  or  any  of  us,  as  mem- 
bers of  the  Barristers'  Admission  Board,  or  as  Judges  of  the  Supreme 
Court  of  New  South  Wales,  we  do  order  and  direct  as  follows: — 


her, 


Interpretation. 


See  Legal  Practitioners  Act  1898,'  ss.  4  et  seq.,  S.C.P.,  p.  296. 

1.  These  Rules  shall  come  into  force  on  the  first  day  of  Decem- 
1906. 


2.  All  Rules  heretofore  made  with  reference  to  the  examination 
and  admission  of  candidates  for  admission  as  barristers  are  hereby 
rescinded :  Provided  that  this  rescission  shall  not  affect  anything  done 
under  the  said  Rules,  and  that  all  persons  nominated,  appointed,  or 
admitted  under  the  said  Rules  shall  be  deemed  to  have  been  nominated, 
appointed,  or  admitted  under  these  Rules. 

3.  In  these  Rules,  unless  the  context  or  subject-matter  other- 
wise indicates  or  requires, — 

"Barrister"  means  a  barrister-at-law  admitted  by  the  Court; 

"Board"  means  the  board  appointed  under  the  Legal  Practitioners* 

Act,  1898,  for  the  approval  of  properly  qualified  persons  to 

be  barristers; 
"Court"  means  the  Supreme  Court; 
"Solicitor"  means  an  attorney,  solicitor,  and  proctor  of  the  Court; 

"Graduate"  means  a  person  who  has  taken  any  degree  in  arts, 
law,  or  medicine,  granted  after  examination  in  any  university 
within  the  meaning  of  these  Rules ; 

"University"  means  the  University  of  Sydney  or  any  imiveraity 
within  the  meaning  of  the  Legal  Practitioners'  Act,  1898; 

"Secretary"  means  the  Secretary  to  the  Board; 
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"Student-at-law"  means  any  person  who  has  been  admitted  by  the 
Board  with  a  view  to  his  qualifying  for  admission  as  a  bar- 
rister, whether  his  studentship  has  expired  or  not. 

Qualifications, 

4.  The  following  persons  only  shall  be  eligible  for  admission  QuAiifloatiom. 

as  barristers: —  24  Sept.,  i89i, 

R.  2. 

(a)  Barristers-at-law.  or  advocates  admitted  in  Great  Britain  or 
Ireland. 

(6)  Barristers  duly  admitted  to  practise  in  the  Supreme  Courts  is  Dec,  iftOi, 

of  Victoria  or  of  Queensland.  ?,*1*  ^    ,„^. 

^  24  Sept.,  1891, 

See  Re  Irvine  (1909)  26  W.N.  152. 

(c)  Students-at-law  who  have  been  such  students  for  the  pre- 
scribed period  and  have  complied  with  all  the  requirements 
of  these  Rules. 

(d)  Solicitors   of  the   Court  of  ^ve   years'   standing   from   the  i898,  No.  22, 
date  of  their  admission  in  New  South  Wales,  whose  names  "**'•  ^^' 
have  been,  on  their  own  application,  removed  from  the  roll 

of  solicitors  in  the  Court. 

See  Legal  Practitioners  Act  1898,  s.  11,  S.C.P..  p.  297. 

5.  The  board  shall  meet  in  the  Judges'  consultation  room  on  Board 
the  first  and    last  Wednesdays  in  each  term,  if  required,  or  on  such  Meetings, 
other  dates  as  the  Attorney-General  may  appoint.  r.  ^^^'*  ^®®^» 

6.  At  any  meeting  three  members  of  the  Board  shall  form  a  Quorum, 
quorum. 

7.  During  each  year  the  Board  shall  appoint  as  examiners  for  Examiners, 
the  ensuing  year—  ^Mf^"^^^^' 

(a)  The  Professor  of  Law  of  the  University  of  Sydney  and  two 
practising  barristers,  or  such  other  persons  as  may  be  ap- 
proved, for  the  final  examination  in  law; 

(6)  The  Professor  of  Law  of  the  University  of  Sydney  or  such 
other  person  as  may  be  approved  for  the  intermediate  ex- 
amination in  law. 

(c)  Two  or  more  professors  of  the  University  of  Sydney  or  such 
other  persons  as  may  be  approved  for  the  preliminary  ex- 
amination. 

8.  AH  examiners  may  continue  to  act  as  examiners  until  their  Tenure  of 

1  I  •    ♦    1  office.    Ibid. 

successors  nave  been  appointed. 

9.  The  Board  may  at  any  time,  if  necessary,  appoint  any  ap-  Limited 

,  .  ,  ,-  ^  T     •.    1   J.*         appointments, 

proved  person  as  examiner,  either  generaiij'  or  for  any  linutea  time  j^^ 

or  purpose. 

Studeniship  at  Law, 

10.  The  following  persons  only  shall  be  eligible  for  admission  Qualifications 

as  students-at-law: —  Students-at- 

Law. 

(a)  Graduates  of  a  University  as  defined  in  Rule  3.  {  /Md^-Jh^i^ 

iDigitized  by  VjCTCW  Ic 


70 


Btdes — I6th  November,  1906— 'Admission  of  Barristers. 


Notice  for 
admlMion. 


(h)  Persons  who  have  passed  two  annual  examinations  at  the 
University  of  Sydney  and  who  shall  thereafter  become  gradu- 
ates. 

(c)  Persons  who  have  passed  two  annual  examinations  at  the 
University  of  Sydney  and  also  the  preliminary  examination 
in  History. 

(d)  Persons  who  have  passed  the  preliminary'  examination. 


11.  Every  person  applying  for  admission  as  a  student-at-law, 
oia  *  laai  ^r  for  admissiou  to  the  preliminary  examination,  shall  give  written 
B.  8.  notice  of  his  application  to  the  Secretary  before  the  commencement 

of  any  term. 


12.  Such  notice  must  be  accompanied  by  certificates  from  two 
or  more  persons  resident  in  the  State,  that  they  are  well  acquainted 
with  the  applicant,  and  that  he  is  a  person  of  good  fame  and  character. 

13.  The  Board  may  require  such  further  or  other  evidence  as 
to  the  good  fame  and  eharact<?r  of  any  applicant  as  it  deems  neces- 
sary. 

14.  No  student-at-law  shall  be  admitted  as  a  barrister  until 
he  has  been  a  student-at-law  for  at  least  two  years;  nor  shall  any 
person  admitted  a  student-at-law  under  sub-clauses  (c)  and  id)  of 
Rule  10  be  admitted  as  a  barrister  until  he  has  been  a  student-at-law 
for  at  least  three  years. 

Terms  kept  in  15.  Any  person  who  produces  a  certificate  that  he  has  kept 

SSfiSS?**'       ^^^^  terms  as  a  student-at-law  of  any  English  or  Irish  Inn  of  Court 
Ibid.  may  be  allowed  to  count  the  same  as  equivalent  to  one  year  as  a 

student-at-law  under  these  rules. 


Certificates  of 
character. 

Ilrid. 


Other 

evidence  as  to 
character. 

Ibid, 

Term  of 
stvdentship. 

Ibid.,  R.  5. 


Besidence 
condition. 

Ibid.,  R. «. 


Exemption 
from. 


16.  During  studentship  every  student-at-law  shall  be  a  bona 
fide  resident  in  this  State,  provided  that  residence  in  London  when 
keeping  terms  at  an  Inn  of  Court  shall  not  be  held  to  be  a  contraven- 
tion of  this  rule. 

17.  The  Board  may  in  any  case  excuse  any  student-at-law  from 
compliance  with  the  preceding  rule. 

Commence-  18.  The  studentship  of  any  student-at-law  admitted  under  sub- 

^udentohip.      clause  (d)  of  Rule  10  shall  commence  from  the  last  day  of  the  pre- 
15  Dec,  1904.    liminary  examination. 

19.  A  student-at-law  may,  during  the  term  of  his  studentship, 
enter  into  or  continue  to  serve  under  Articles  of  Clerkship  with  a 
solicitor  of  the  Court,  provided  that  no  such  student  shall  be  admitted 
as  a  barrister  until  such  Articles  of  Clerkship  have  expired  or  been 
determined. 


Service  under 
articles. 

10  Mar.,  1898. 


Time  and 
place  of 
examination 

9  Mar^  1900. 
E.  1. 


Examinations, 

20.  All  examinations  shall  be  held  during  the  second  week  in 
term,  at  such  place  and  time  and  subject  to  such  conditions  as  the 
Board  may  appoint  and  direct:  Provided  that  the  Board  may,  if  it 
thinks  fit,  determine  upon  any  other  time  for  the  holding  of  such  ex- 
aminations. • 
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21.  The  preceding  rule  shall  not  affect  in  any  way  examina-  J*f  ®gP'  ^^^    ^ 
tions  held  by     the  University  of  Sydney,  and  shall  not  apply  to  a  ©3^*1^0^ 
Btudent-at-law  who  is  proceeding  to  the  examination  of  Bachelor  of  B.  2.  * 
Laws  in  the  said  University. 

22.  The  examinations  under  these  rules  shall  be: —  ExaminatioM. 
(a)  A  preliminary  examination. 

(h)  An  intermediate  examination  in  Law. 
(c)  A  final  examination  in  Law. 

23.  The  subjects  of  the  preliniinar>*  examination  shall  be  Latin,  PreUminarj 
(Geometry,  Algebra,  Historj,  and  either  Greek,  or  French  I^^^u^^  24*»rr*^8»i 
and  Literature,  or  Logic;  the  standard  of  proficiency  required  shall  be  R.  10. 
equal  to  that  of  the  Second  Annual  Examination  in  the  Univer8it>' 

of  Sydney,  so  far  as  such  standard  is  capable  of  being  applied  to  the 
subjects  prescribed. 

24.  The  subjects  of  the  intermediate  examination  in  Law  shall  JjJjJJJIJ^^ 
be  Roman  Law,  International  Law,  and  Constitutional  Law.  ji^   i^.  n, 

25.  The  subjects  of  the  final  examination  in  Law  shall  be  as  f-im^i 
follows : —  examiiuition . 

22  Sept.,  100s, 
Section  L — (a)  The  Law  of  Real  and  Personal  Property;   (6)  R.  1. 

Equity,  Bankruptcy,  Probate,  and  Divorce,  and  Practice  in 

those  Jurisdictions;  and  (c)  General  Paper. 

Section  IL — (a)  Contracts;  (h)  Torts  and  Crimes;  and  (c)  Pro- 
cedure at  Common  Law  in  Civil  and  Criminal  Cases,  to- 
gether with  Pleading  and  Evidence. 

26.  As  soon  as  possible  after  any  examination  the  Examiners  KeporU  by 
shall  forward  to  the  Secretary  the  questions  and  answers  of  each  can-  «'^»"*n«»' 
didate,  together  with  a  report,  which  shall  state  whether  the  answers  «.  iSf  " 
are  "very  satisfactory,"  **sati3factory,"  or  "not  satisfactory''  in  each 
subject. 

27.  The  Secretary  shall  place  such  reports  before  the  Board  coiisideratioo 
at  the  first  meeting  held  after  the  receipt  by  him  of  all  the  reports  ^' '®p*^'**- 
relating  to  any  examination,  whereupon  the  Board  shall  determine 
whether  each  candidate  has  passed  the  examination  or  must  present 

himself  again  for  the  whole  or  any  portion  of  the  subjects  comprised 
in  the  examination. 

28.  The  Board  shall  from  time  to  time  notify  the  books  which  Subjects  of 
are  to  be  set  for  all  or  any  of  the  examinations.     Provided  that  at  least 

six  months'  notice  shall  be  given  of  any  change  in  such  books,  or  any 
of  them.  Until  altered,  the  books  for  the  examinations  shall  be  those 
set  out  in  the  First  Schedule. 

29.  Every  student  at  law  shall  pass  the  intermediate  law  and  Time  for 
the  final  law  examinations,  and  may  present  himself  for  examination  exAminatioDs. 
asfoUows:-  ^Jflf'^'"' 

Intermediate  law  examination. — Six  months  after  being  admit-  k.  2!**  ' 
ted  a  student-at-law. 

Final  examination. — Section  T. — ^Nine  months  after  first  present- 
ing himself  for  the  Intermediate  Law  Examination. 
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Final  examination. — Section  11. — ^Nine  months  after  first  present- 
ing himself  for  Section  I.  of  the  final  examination. 
Final  examination. — Sections  I,  and  11. — Fifteen  months  after 
**     first  presenting  himself  for  the  intermediate  law  examination. 

BxOTiptioii  30.  Provided  that  any  student-at-law  who  has  attended  the  I^w 

examlnatiouB.  lectures  appointed  by  the  University  of  Sydney,  and  has  obtained,  or 
2*  8e^.,  ^8M,  during  his  studentship  obtains,  the  degree  of  Bachelor  of  Laws  of 
the  said  University,  shall  not  be  required  to  pass  the  intermediate  law 
examination,  nor  the  final  law  examination:  Provided  further  that 
any  student-at-law  who  holds  the  degree  of  Bachelor  of  Laws  at  a 
University,  or  the  degree  of  Bachelor  of  Civil  Laws  at  the  University 
of  Oxford,  or  who  has  passed  in  the  First  Class  of  the  School  of 
Jurisprudence  in  the  Universities  of  Oxford  or  Cambridge,  or  who 
has  passed  an  examination  in  Roman,  International,  and  Constitution- 
al Law  at  one  of  the  Inns  of  Court  in  England  or  Ireland,  shall  not 
be  required  to  pass  the  intermediate  law  examination. 

This  Rule  is  repealed  by  Rule  of  25  th  May,  1908,  post. 

31.  If  any  candidate  fails  to  pass  any  examination  under  tliese 
rules  he  may  from  time  to  time  present  himself  for  re-examination  in 
the  whole  or  any  part  of  such  examination  in  any  subsequent  term. 
The  Board  may,  however,  in  any  case,  if  it  thinks  fit,  refuse  to  allow 
a  candidate  to  present  himself  for  examination. 

32.  If  a  candidate  in  the  preliminary  examination  fails  in  one 
subject  only,  but  passes  in  three  of  the  remaining  subjects  very  satis- 
factorily, the  Board  may  resolve  that  the  candidate  has  satisfactorily 
passed  the  said  examination. 

33.  If  a  candidate  in  the  preliminary  examination  fails  to  pass 
very  satisfactorily  in  two  subjects,  or  satisfactorily  in  three  subjects, 

0  idUtf«  1900,     any  re-examination  must  extend  to  all  subjects. 
E.  s. 

FaUure  in  other  34.  If  a  candidate  in  the  intermediate  law  examination,  or  in 

examinatioxiB.    either  section  of  the  final  law  examination,  fails  to  pass  very  satis- 
a^'i^itoi^   factorily  in  one  subject,  or  satisfactorily  in  two  subjects,  any  ro-ex- 
1908,  R.  /.  '     amination  must  extend  to  all  the  subjects  of  such  examination,  or  of 
such  section. 

Examinattoni  35.  A  candidate  may  proceed  to  any  examination  at  any  time 

lapee  of  time,    not  exceeding  twenty-one  days  before  the  earUest  date  fixed  by  these 


Be-ezamina- 
tion. 

Ibid.,  B.  20. 


Preliminary 
dzamlnation. 

Ibid.,  B,  19. 


Failure  in 

preliminary 

examination, 


rules  for  such  examination. 


Notice  to 
proceed  to 
examination 


36.  Every  student-atrlaw  desirous  of  proceeding  to  the  inter- 
mediate or  final  examination,  or  any  section  thereof,  shall,  before  the 

24  Sept.,  1891,  commencement  of  the  term  in  which  such  examination  is  to  be  held, 
give  written  notice  to  the  Secretary  of  his  desire. 

37.  Two  days'  notice  of  the  time  and  place  of  examination 
shall  be  given  by  the  Secretary  to  each  candidate  admitted  by  the 
Board  to  such  examination. 


R.  7. 


Notice  to 
candidate. 

Ibid, 


Fees. 

9  Oct.,  1899 ; 

20  Dec,  1895  ; 

1903,  B.  3. 


Fees. 


38.  The  fees  for  the  preliminary  and  law  examinations  shall  be 
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Preliminary  examination  or  re-examination:  Twenty  guineas. 

Intermediate  law  examination  or  re-examination:  Ten  guineas. 

Final  examination  or  re-examination,  each  section:  Ten  guineas. 

Re-examination   in   three   subjects   of  preliminary  examination: 
Fifteen  guineas. 

Re-examination  in  any  two  subjects:  Ten  guineas. 
Re-examination  in  any  one  subject :  Five  guineas. 

Such  fees  shall  be  paid  to  the  Secretary  at  the  time  of  giving  notice 
of  application  for  examination. 

39.  Any  person  applying  for  admission  as  a  bt^rrister  under  Few  by 
subclause  (6)  of  Rule  4  shall  pay  to  the  Secretary  the  sum  of  £25,  barrister.'     "' 
to  be  expended  in  aid  of  the  Supreme  Court  Library.  is  Dec,  i«04, 

R.  1  (6). 

40.  Every  person  applying  for  admission  as  a  barrister,  or  as  Fee  to 

a  student-at-law,  and  every  persop   applying  for  admission  to  any  g^^^^g^. 
examination  or  re-examination,  shall  at  the  time  of  such  application  9  MarciC  iwb, 
pay  to  the  Secretary  a  sum  of  one  guinea,  which  shall  be  retained  by  Jjos.'  e.  sf^*'* 
him :  Provided,  however,  that  this  rule  shall  not  apply  to  the  persons  ^  ^y  ^^*' 
mentioned  in  subclause  (a)  of  Rule  4. 

41.  The  fees  for  the  examinations  shall  be  paid  by  the  Secre-  DispoBaiof 
tary  to  the  Examiners  by  whom  the  examinations  are  being  conducted.  '**■* 

Admission. 

42.  Every  person  applying  for  admission  as  a  barrister  of  the  Notice  of 
Court  shall  give  one  day's  notice  of  his  intended  application  to  the  *'*'*  ^ 
Secretary. 

43.  Every  pt^rson  so  applying  for  admission  under  subclause  (a)  ^^*^*"P?  ®^ 
of  Rule  4  shall  produce,  on  his  application,  or  at  such  other  time  ^gUsh 

as  the  Court  determines,  a  certificate  of  his  admission  in  Great  Britain  ^"^**'- 
or  Ireland,  or  such   other  evidence  thereof  as  the   Court  considers 
sufficient. 

Repealed  by  Rule  of  ist  December,  1909,  post. 

44.  Every  jx^rson  so  applying  for  admission  under  subclause  (h)  Evidence  on 
of  Rule  4  shall  produce  a  certificate  under  the  hand  of  the  Chief  t'iSorian.'Acf, 
Justice  of  the  Court  in  which  he  was  admitted,  setting  forth  the  fact  b»«Ti8t«f- 

of  his  admission  as  a  barrister,  and  recommending  him  as  a  fit  and  Jf,  1  ^a)}    *' 
proper  person  to  be  admitted  a  barrister  of  the  Court. 


(d)  of  Rule  4  shall  file  an  affidavit  in  Form  No.  1  contained  in  the  J'Loiicftor?    ^ 


46.  Every  p<'rson  so  applying  for  admission  under  subclause  Evidence  on^ 
f  Rule  4  shf 
Second  Schedule. 

Repealed  by  Rule  of  ist  December,  1909,  post. 


46.  Every  student-at-law  so  applying  shall  lodge  with  the  Sec-  1*^'  ot 
retary  a  declaration  in  Form  No.  2  contained  in  the  Second  Schedule,  character, 
and  also  certificates  from  two  or  more  persons  resident  in  the  State,  24  Sept.,  i89i, 
that  they  are  well  acquainted  with  the  applicant,  and  that  he  is  a 
person  of  good  fame  and  character.  , 
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Certificate  of 
Board. 


47.  No  such  studeiit-at-law  shall  be  entitled  to  be  admitted  a 
24  Sept.,  1891,  barrister  of  the  Court  until  the  Board  certifies  that  he  has  complied 


E.  22. 


Personal 
appearance  in 
Court  required. 

Ibid,,  ^.22; 

15  Dec,  1904, 
K.  1  (c). 

Practising  as 
barrister. 

15  Dec,  1904, 
R.  l(rf). 


Failure  to 
comply  witli 
rules. 

16  Feb.,  1899. 


Secretary. 
24  Sept.,  1891 

B   24. 


with  these  Rules  and  is  eligible  for  admission.    The  Board  may  give 
such  certificate  subject  to  any  condition  it  considers  desirable. 

<  48.  No  person  shall  be  admitted  as  a  barrister  of  this  Court 
unless  a  motion  for  his  admission  is  made  in  open  Court,  and  unless 
the  applicant  be  present  in  Court  when  such  motion  is  made. 

49.  No  person  shall  be  entitled,  by  virtue  of  his  admission  as  a 
barrister,  to  practise  in  New  South  Wales  in  any  other  capacity  than 
that  of  a  barrister. 

Miscellaneous. 

60.  If  any  person  applying  for  admission  as  a  student-at-law, 
or  as  a  barrister,  fails  in  the  strict  observance  of  the  requirements  of 
these  Rules,  the  Board,  notwithstanding  anything  contained  in  tiiese 
Rules,  if  satisfied  that  such  failure  was  occasioned  by  accident,  mis- 
take, or  other  sufficient  cause,  may  dispense  with  a  literal  compliance 
with  these  Rules. 

61.  The  Chief  Clerk  of  the  Court,  or  such  other  person  as  the 
Board  may  appoint,  shall  be  Secretary  to  the  Board,  and  shall  attend 
all  meetings  of  the  Board,  keep  minutes  of  its  proceedings,  conduct 
its  correspondence,  and  perform  such  other  duties  as  the  Board  maj 
require. 


FIRST  SCHEDULE. 

Preliminary  EaxkirUnation. 

\.  a  reek. — ^Translations  from  the  Iliad,  First  4  Books;   The  Antigone  of 
Sophocles;  Herodotus,  2nd  Book;  or 

French  Language  and  Literature. — ^Any  two  of  the  following  books 
to  be  selected  by  the  Candidate,  vie.  : — 

Montesquieu's   ^^Esprit   de   Lois." 

Racine's  Tragedies. 
The  following  four  of  Moliere's  Plays: — 

Le  Misanthrope,  L'Avare,  Tartufe,  I^es  Fourberies  de  Scapin. 

Rousseau's  Contrat  Social. 

Sainte-Beuve's  Causeries  du  Lundi,  volume  I;  or 
Logic. — Whateley's  Logic,  and  Locke  on  the  Human  Understanding. 

2.  Latin. — ^Translations  from  Cicero  de  Officiis,  and  1st  and  2nd  Orations 

against  Catiline;  the  Germania  of  Tacitus;  Odes  of  Horace. 

3.  Geometry, — ^The  substance  of  Euclid,  Books  I-IV.     Where  the  candidates 

do  not  follow  Euclid's  Elements  they  should  state  what  text-book  of 
Geometry  they  have  studied.  Among  the  newer  books.  Hall  and 
Knight's  School  Geometry,  Parts  I-IV,  is  recommended. 

4.  Algebra. — To  Quadratic  Equations  inclusive. 

5.  History. — ^Hallam's  Constitutional  Historj',  and  Middle  Ages,  5th,  6th, 

and  8th  Chapters;  Creasy  on  the  Constitution;  Stephen's  Commen- 
taries, Introduction  and  Concluding  Chapter. 

Intermediate  Law  Examinati4m. 
1.  Roman  Law — 

(i)   "The  Institutes  of  Justinian,"  Books  I  and  II;  Book  III,    Title 
13  to  the  end  of  the  Book;   Book  IV,  Titles  I  to  6  inclusive. 
Book  recommended,  Moyle's  "Justinian." 
(ii)  Maine's  "Ancient  Law." 
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2.  Constitutional  Law — 

(i)  Dicey,  "Introduction  to  the  Study  of  Law  of  the  Constitution" 
(3rd  or  later  edition). 

(ii)  Anson,  "Law  and  Customs  of  the  Constitution,"  Part  II  (Ist 
or  later  edition),  six  chapters,  viz.: — Chapters  (1)  The  Pi*e- 
rogative  of  the  Crown;  (2)  Title  to  Crown- Allegiance ;  (3) 
Councils  of  Crown — ^Privy  Council  and  Cabinet;  (5)  Dominions 
and  Dependencies  of  Crown;  (6)  Foreign  relations;  (10)  Tlie 
Courts,  omitting  section  4  (Courts  outside  tlie  Supreme  Court). 

(iii)  The  Commonwealth  of  Australia  Constitution  Act,  1900,  together 
with  the  Letters  Patent,  the  Commission  and  Instructions  re- 
lating to  the  office  of  Governor-General.  (A  copy  of  these 
Instruments  will  be  found  in  "Statutes  of  Practical  Utilitv," 
Vol.  IV,  pp.  601  to  606.) 

(iv)  The  Constitution  Statute  and  the  Constitution  Act,  1902,  together 
with  the  Letters  Patent,  the  Commission  and  Instructions  re- 
lating to  the  office  of  Grovernor  of  Xew  South  Wales.  (A  copy 
of  these  Instruments  will  be  found  in  the  "Statutes  of  Practical 
Utility,"  Vol.  IV,  pages  607  to  616,  whilst  both  the  Acts  and 
Instruments  referred  to  will  be  found  in  the  "New  South  Wales 
Parliamentary'  Handbook"  issued  by  the  Government  Printer.) 

{V)  Webb,  "Imperial  Law,"  Chapter  3  (Introduction  of  tlie  laws  of 
England  into  New  South  Wales  and  Victoria). 

3.  International  Law — 

Lawrence  "The  Principles  of  International  Law." 

Final  Law  Examinaticrn, 
Section   I. 

1.  Law  of  Real  and  Personal  Property: — 

(i)  Williams,  '^Principles  of  the  Law  of  Real  Propertv,"  omitting 
Part  III   (18th  or  later  edition).* 

(ii)  Williams,  "Principles  of  the  Law  of  Personal  Property,"  (14th 
edition),  omitting  Part  II,  chapter  4  (Bankruptcy)  and  chap- 
ter 6   (so  far  as  relates  to  Joint  Stock  Companies).* 

(Students  are  advised  to  study  these  text-books  in  conjunc- 
tion with  Millard's  "Law  of  Real  Property,"  and  Millard's 
"Personal  Property.") 

(iii)  The  Registration  of  Dee<ls  Act,  1897,  and  the  Real  Property 
Act,  1900. 

2.  Equity,  Bankruptcy^  ProbatCy  and  Divorce,  and  Practice  in  those  juris- 

dictions : — 

(i)   Snell,  "Principles  of  Equity"    (9th  or  later  edition).* 

(ii)   The  Equity  Act,  1901.        * 

(iii)  Williams,  "Principles  of  the  Law  of  Personal  Property"  Part 
II,  chapters  4  and  0;  to  be  read  in  conjunction  with  the 
Bankruptcy  Act,  1898,  and  the  Companies  Act,  1899.  (A  short 
summary  of  the  local  law  on  these  two  subjects  will  be  found 
in  Millard's  '^Personal  Property,"  pp.    127-166  and   192-218)* 

(iv)   The  Wills,  Probate,  and  Administration  Act,  1898,  Part  II. 

(v)   The  Matrimonial  Causes  Act,  1899. 

3.  General  Paper: — 

(i)   Beal,  "Cardinal  Rules  of  Legal  Interpretation."* 

(ii)   The  Interpretation  Act,  1897    (N.S.W.);  the  Acts  Interpretation 

Act,  1901  (Federal);  the  Interpretation  Act,  1889  (Imperial), 
(iii)  The  following  leading  cases,  with  notes: — (a)  From  Smith's 
"Leading  Cases  at  Common  Law";  Lickbarrow  r.  Mason  (stop- 
page in  transitu):  Miller  r.  Race  (negotiable  instnmients)  ; 
and  the  Duchess  of  Kingston's  case  (estopiiel)  :  (6)  From 
White  and  Tudor's  "Leading  Cases  in  Equity  "  Russell  r. 
Russell  (equitable  mortgage  by  deposit  of  deeds)  ;  Bassett  r. 
Nosworthy  (purchase  for  valuable  consideration  without 
notice);  Penn  v.  I^ord  Baltimore  (Equity  acts  in  personam). 

*  Where  bookB  are  marked  thus  ( *)  see  notice  ou  page  77. 
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Section  II. 

1.  Contracts: — 

(i)   Anson,  "Law  of  Contract"    (8th  or  later  edition).* 
(ii)   Stevens,  "Elements  of  Mercantile  Law,"  Part  II    (3rd  or  later 
edition).* 

2.  Torta  and  Crimes: — 

(i)  Pollock,  "Law  of  Torts"  (6tli  or  later  edition).* 
(ii)  Harris,  "Criminal  Law"  (8th  or  later  edition).* 
(iii)   The  Crimes  Act,  1900,  Parts  I  to  IX. 

3.  Procedure  at  Common  Law  in  Civil  and  Criminal  Cases y  together  ioiih 
Pleading  and  Evidence: — 

(i)   The  Common  Law  Procedure  Act,  1899. 

(ii)   The  District  Courts  Act,  1901. 

(iii)   The  Justices  Act,  1902. 

(iv)   The  Crimes  Act,  1900,  Parts  X  to  XVI. 

(v)   Stephen,  "Principles  of  Pleading  in  Civil  Actions"  (7th  edition).* 

(vi)   Stephen,  "Digest  of  the  Law  of  Evidence"  (6th  or  later  edition).* 

(vii)  The  Evidence  Act,  1898;  the  Witnesses  Examination  Act,  19(K): 
The  Accused  Persons  Evidence  Act,  1898;  and  the  State  Laws 
and  Records  Recognition  Act,  1901    (Federal). 


SECOND  SCHEDULE. 

Form  No.  1. 
In   the   Supreme   Court 
of  New  South  Wales. 

In  the  matter  of  the  application  of  A.B.,  a  solicitor  of  this  Court,  to 

be  admitted  as  a  barrister. 
And  in  the  matter  of  the  Legal  Practitioners  Act,  1898. 

On  the  day  of  190      ,  A,B.,  of 

in   the  State  of  New   South   Wales,  solicitor,  being  duly 
sworn,  makes  oath  and  says  as  follows: — 

1.  I  was  duly  admitted  as  a  solicitor  of  the  Supreme  Court  of  New 
South  Wales  on  the  day  of  18 

[or  as  the  case  may  be], 

2.  I  am  desirous  of  having  my  name  removed  from  the  roll  of 
solicitors  of  this  Court  for  the  purpose  of  being  admitted  as  a  barrister 
of  this  Court. 

3.  No  application  or  other  proceeding  is  now  pending  against  me 
as  such  solicitor  in  this  Court  or  elsewhere,  nor  do  I  expect  or  apprehend 
that  any  application  or  proceeding  will  be  made,  had,  or  commenced 
against  me  as  such  solicitor. 

Sworn  by  the  Deponent,  on  the  day  first 
above  mentioned,  at  before 

me, — 

A   Commissioner   for   Affidavits. 

This  form,  referred  to  in  R.  45,  is  now  repealed  and  the  form  given  in 
Rule  of  ist  December,  1909,  posty  is  substituted. 


Form  No.  2. 


I,  of  in  the  State  of 

New  Soutli  Wales,  student-at-law,  do  solemnly  declare  and  affirm  that — 
1.  I  was  admitted  a  student-at-law  under  subclause  of  Rule  10 

of  the  Rules  relating  to  the  admission  of  Barristers  in  the  Supreme 
Court  of  New  South  Wales  on 


*  Where  books  are  marked  thus  (*)  see  notice  on  page  77. 
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2.  From   the  last-mentioned   date  to   the   date   of  this   declaration   I 

have  resided  in  this  State  [or  if  noty  set  out  fcusts  as  to  residence]. 

And  I  make  this  solemn   declaration   as  to  the  matter   aforesaid, 

according  to  the  law  in  this  behalf  made,  and  subject  to  the  punishment 

by  law  provided  for  any  wilfully  false  statement  in  any  such  declaration. 

Declared  before  me,   at  Sydney,  this 
day  of  A.D.  190 


Justice  of  the  Peace. 


FREDK.    M.    DARLEY,    C.J. 
WM.    OWEN,    J. 
H.  E.  COHEN,  J. 
G.  B.  SIMPSON,  J  . 
ROBERT  D.  PRING,  J. 
P.  W.  STREET,  J. 
C.   G.   WADE,  A.-G. 
CHARLES  A.  COGHLAN. 
C.  DELOHERY. 


Notice  to  Candidates  for  the  Bar  Examination  under  Appendix  C. 

1.  The  English  text-books  prescribed  for  this  Examination  are, 
in  great  measure,  prescribed  for  the  purpose  of  indicating  the  scope  and 
subject-matter  of  tlie  examination;  but,  on  all  subjects  where  the  law  in 
force  in  New  South  Wales  differs  from  the  English  law,  candidates  are 
required  to  make  themselves  acquainted  with  the  law  in  force  in  New 
South  Wales.  Text-books  or  parts  of  text-  books  which  require  to  be  read 
in  connection  with  the  local  statutes  are  marked  with  an  asterisk. 

2.  Candidates  are  reminded  that  English  Statutes  passed  after  the 
25th  July,  1828,  are  not  in  force  in  this  State,  except  in  cases  where  the 
enactment  has  been  made  binding  by  the  Imperial  Parliament,  either  ex- 
pressly or  by  necessary  implication.  At  the  same  time,  a  considerable 
number  of  English  Statutes  passed  after  that  date  (such  as  the  English 
Wills  Act,  1837),  have  been  expressly  adopted  by  the  local  Legislature: 
whilst  a  considerable  number  of  other  local  enactments  (such  as  the 
Bills  of  Exchange  Act,  1887)  are  based  on  similar  enactments  passed  in 
the  United  Kingdom.  As  to  how  far  law  in  force  in  England  prior  to 
the  25th  July,  1828  applies  in  New  South  Wales,  reference  may  be  made 
to  Webb's  "imperial  Law.*'  As  to  how  far  English  Statutes  have  been 
adopted  by,  or  embodied  in,  local  legislation,  reference  may  be  made  to 
Curlewis*  "Table  of  Statutes.'* 

3.  In  cases  where  local  Statutes  are  expressly  prescribed  as  subjects 
for  examination,  the  examination  will  be  confined,  so  far  as  possible,  to 
the  general  tenor  and  essential,  or  more  important,  provisions  of  the 
Statutes  referred  to:  or,  in  other  words,  to  such  matters  as  would  find 
a  place  in  a  student's  text-book.  The  English  text-book  will  serve,  to  some 
extent,  as  a  guide  in  this  matter.  Candidates  may  also  obtain  a  few  copies 
of  previous  papers,  for  the  purpose  of  guidance,  on  applying  to  the  secre- 
tary to  the  Board. 

4.  Candidates  are  reminded  that  the  State  Laws  on  some  of  the 
subjects  included  in  these  examinations  are  liable  to  be  superseded  by 
Federal  Legislation:  whilst  on  other  subjects  the  existing  Acts  are  likely 
to  be  displaced  by  Consolidated  Acts.  Candidates  are  further  reminded 
that  they  are  liable  to  be  examined  in  any  Acts  or  Rules  relating  to  the 
subjects  of  these  examinations  passed  or  made  by  either  the  State  or  the 
Federal  Parliament  more  than  six  calendar  months  prior  to  the  date  at 
which  such  examinations  may  be  held. 

5.  Where  chapters,  sections,  or  pages  are  referred  to,  the  reference 
is  to  be  deemed  "inclusive"  unless  otherwise  expressed. 
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li*  /,K^   f      /;Kli  IHf:  1/X  AL  MA'KKXMEXT  ACT.  l^i^. 

(/#  (/  "  ,;  ;,'v  i/f  *\^  j^/KK-r*  v^***^;  ijj    ;*.  -Bre  *io  order  and  diraet 

\,  \u  f>#i'  i^AVf-^.Hu  r-ik*,  wiAtrf^  x\^  *'f*u*ext  or  subject  matter 

'Toiifi*  if$*'Hfi^  i\tt'  S.i(/r^m'  (oiirt  of  New  South  Wales. 

'AitiP*'n\  Cnur^*'  tu*'HUH  %\m  iUturX  <ji  Petty  Sewjions,  or  the  District 
C'ntri  HtfHtif^i  w\uphi'  (h'i*\h'utn  an  appeal  is  bein^  made. 

**\\t\n'\\Hiii**  rrM'Mrid  the;  party  to  a  rauHe  or  matter  who  is  appeal- 

luu  ^'*  t^W'  Court, 
"l(i'M|KHuh'Mr'  nwnuH  any  ot^ier  party  to  a  cause  or  matter. 

I,  Any  iNTMon  (h'MJroim  of  apiiealitiK  under  section  140>  Part 
XIX,  of  flirt  LhiiI  (iovcrninfnt  Act,  1906,  to  the  Court  from  the 
(Im'iMion  of  liny  A|)|m'h1  (-onrt  Hhal),  within  sixteen  days  frcmi  the  said 
iliriHion,  iippi.v  in  HrilinK  to  the  said  Appeal  Court  to  state  and  sign 
M  I'liMi*  for  lliK  opinir)n  of  the  (7ourt. 

8'  T\w  ap|M«llant  Nhall,  within  seven  days  of  receiving  the  case, 
MM'vo  nolhM*  ill  writing  of  uuch  appeal,  together  with  a  copy  of  the 
v^\m^  MM  Mhilrtd  mihI  Hi^ncd,  on  the  respondent,  and  shall  thereafter  and 
NMthIn  iIm*  miimI  tinir  tnuiMmit  such  ease  to  the  Prothonotary  of  the 
<Nmrl. 

4,  Whon  u  S|MH'ial  Case  from  any  Appeal  Court  has  been 
(rHMHhiiOiMl  to  the  Prothonotary  it  shall  be  filed  and  set  down  for 
iMMtriutf  lH»for«»  thr  Court  on  a  day  not  less  than  seven  days  from  the 
tlliutf  tlH'nM»f»  unlo>*M  the  written  eonst»nt  of  both  parties  to  the  case 
lioinir  htiiiHl  Mt  m\  «MrUor  date  is  filed. 

8,  Aw  MiHUi  an  the  eane  is  filed  a  notice  thereof  shall  be  served 
lv>   the  MpiH'lluut  \HH»u  the  rtM^ptnulent  or  his  solicitor. 

St  All  noti*H»s  auil  \»ll\wp  diH^umeuts  which  by  these  rules  hare 
to  \w^  m>r\t\\  uiHMi  nu>*  l»^*Hy  to  the  i^r^veediugs  may  be  aeired  by 
W\\\^  U^t"!  with  the  ivrtrty  or  his*  sidioitor,  or  the  Sydnfy  agent  of  sodi 
•i\4u'Uv\r»  \ur  Kv  Wu^  s^Mit  thnnigfa  the  pi^t  in  a  prepaki  registered 
<MuvKxpe  «\Kln^^Hl  to  s\u^i  i^Hy  at  his  U:!it  known  place  of  abode. 

T>  'li>^  Cv'uri  \Mr  a  Jiulgi^  iherc^^f  may  at  all  timeft.  upoc  sock 
U^ru»x  Mm)  w^Hhtu^us  a*  to  i>^ts  or  otherwise  as  it  or  ha  thinks  ic — 

V  O  vuUtis^^  v»r  abri^V^  the  tiun^  alk^wed  auder  tkcee  nJe^  f<w  tfce 
vKn^^mc  \»f  au>'  a^^i ;  and 

V^^  AW*^'*i\l  *tv>    i^Jvxi^xhti^  \^r  Ary  e«:»9.  n«»bce«  «vfa 
xMf  o«issr  vKvctt*«t^t  irv'Wtttt^  >»  itkitt  tW  iwwfeMK^  «£  I 
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application  for  the  same  is  not  made  until  after  the  expiration  of  the 
time  allowed. 

FREDK.  M.  DARLEY,  C.J. 
G.  B.  SIMPSON,  J. 
ROBERT  D.  PRmO,  J. 

These  Rules  are  made  in  pursuance  of  s.  140  of  the  Local  Government 
Act,  No.  56,  1906. 

See  also  Rule  of  15  th  December,  1904,  ante,  p.  59,  by  which  three  copies 
(printed  or  typewritten)  of  any  special  case  are  to  be  lodged,  in  addition  to 
the  copy  filed. 


RULES— 5th  NOVEMBER,  1907. 


In   the   Supreme   Court 
of  New  South  Wales. 

Tuesday,  the  fifth  day  of  November,  1907.  . 

RULES  UNDER  THE  MINING  ACT,  1906. 

In  pursuance  of  the  powers  vested  in  us  we  do  order  and 
direct  as  follows: — 

1.  In  the  following  rules,  unless  the  context  or  subject-matter 
otherwise  indicates  or  requires, — 

"Court"  means  the  Supreme  Court  of  New  South  Wales. 

"Appellant"  means  the  party  to  a  cause  or  matter  who  is  appeal- 
ing to  the  Court. 

"Respondent"  means  any  other  party  to  a  cause  or  matter. 

"Minister"  means  the  Secretary  for  Mines. 

2.  Any  person  desirous  of  appealing  under  the  159th  section' 
of  the  Mining  Act  1906,  shall  file  in  the  Court  a  notice  in  the  Form 
No.  1,  contained  in  the  Schedule  hereto,  or  to  the  like  eflFect. 

Power  to  make  Rules  dealing  with  appeals  under  the  above  mentioned 
section  is  conferred  by  s.  160  of  the  Mining  Act  1906. 

3.  Such  notice  shall  be  file<l  within  fourteen  days  from  the 
time  when  the  appellant  received  notification  of  the  amount  at  which 
the  value  of  the  land  or  interest  in  question  has  been  assessed. 

4.  Within  the  same  time  a  copy  of  such  notice  shall  be  served 
upon  the  responcjent  or  his  solicitor. 

5.  Within  fourteen  days  from  the  filing  of  such  notice  the 
appellant  shall  file  a  written  appointment  of  an  assessor  upon  his 
behalf,  and  also  an  affidavit  of  service  of  the  said  notice  of  appeal. 

6.  Within  fourteen  days  from  the  service  of  the  said  notice  of 
appeal  the  respondent,  if  no  agreement  dispensing  with  assessors  has 
been  made,  shall  file  a  written  appointment  of  an  assessor  upon  his 
behalf. 
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7.  If  either  party  faik  to  appoint  an  assessor  as  required,  his 
opponent  may  apply  to  a  Judge  of  the  Court  on  summons  for  an  order 
appointing  an  assessor  on  behalf  of  the  party  in  default. 

8.  If  the  parties  agree  that  the  appeal  may  be  heard  and  de- 
termined by  the  Judge  appointed  in  that  behalf  without  assessors, 
the  agreement  shall  be  filed  and  it  shall  not  be  necessary  for  the 
parties  or  either  of  them  to  appoint  any  assessors. 

9.  An  appellant  may  at  any  time  abandon  his  appeal  by  filing 
a  notice  of  abandonment,  and  serving  a  copy  of  such  notice  upon  the 
respondent.  The  latter  shall  thereupon  become  entitled  to  tax  his 
costs  of  the  appeal  up  to  the  time  of  service  of  such  notice.  If  such 
costs  are  not  paid  within  seven  days  of  the  taxation,  the  respondent 
may  apply  to  a  Judge  of  the  Court  on  summons  for  an  order  for  the 
payment  thereof. 

10.  As  soon  as  assessors  have  been  duly  appointed,  or  an  agree- 
ment dispensing  with  assessors  has  been  filed,  the  appellant  may  set 
the  matter  down  for  hearing. 

11.  If  the  appellant  neglects  to  set  the  matter  down  for  hearing 
for  a  period  of  seven  days  from  the  time  when  he  became  entitled 
so  to  do,  the  respondent  may  set  it  down  for  hearing  or  may  apply 
to  a  Judge  of  the  Court  on  summons  to  have  the  appeal  dismissed. 

12.  Seven  days'  notice  of  the  day  appointed  for  the  hearing 
of  the  case  shall  be  given  by  the  party  who  set  it  down  for  hearing 
to  the  other  party;  provided  that  the  Judge  may  direct  longer  or 
shorter  notice  to  be  given. 

13.  After  the  cause  has  been  heard  an  order  shall  be  drawn 
up  setting  out  the  value  determined  by  the  Court  constituted  under 
the  159th  section  of  the  Mining  Act,  1906,  and  directing  the  costs 
of  the  appeal  to  be  paid  by  the  unsuccessful  party. 

14.  Such  orde^  shall  be  signed  by  the  Prothonotary  or  the  Chief 
Clerk  on  his  behalf. 

15.  Every  appeal  to  the  Court  under  the  167th  section  of  the 
Mining  Act,  1906,  shall  be  by  notice  in  the  Form  No.  2,  contained  in 
the  Schedule  hereto,  or  to  the  like  effect,  and  shall  be  directed  to  the 
respondent  or  his  soUcitor  and  to  the  District  Court  Judge  from 
whose  decision  the  appeal  is  being  made. 

Power  to  make  Rules  dealing  with  appeals  under  the  section  above- 
mentioned  is  conferred  by  sub-s.  2  of  the  same  section. 

By  sub-9.  3  the  appeal  is  to  be  set  down  for  argument  in  the  same  manner 
as  special  cases  in  actions  at  law.  Apparently  three  copies  of  the  case  should 
be  lodged  in  accordance  with  the  Rule  of  1 5  th  December,  1904,  ante,  p.  59. 

16.  Such  notice  shall  be  filed  with  the  Registrar  of  the  Mining 
Appeal  Court,  and  copies  of  such  notice  shall  be  served  upon  the 
District  Court  Judge  and  each  respondent  or  his  solicitor,  respectively, 
within  fourteen  days  from  the  decision  from  which  the  appeal  is  being 
made. 

17.  Within  seven  days  from  the  filing  of  the  said  notice  of 
appeal,  the  security  required  by  the  167th  section  of  the  Mining  Act, 
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1906,  or  the  deposit  in  lieu  thereof,  shall  be  given  or  lodged  with  the 
Kegistrar  of  the  Mining  Appeal  Court. 

18.  The  District  Court  Judge  shall  thereupon  sign  a  state- 
ment of  the  case  with  the  written  assent  of  both  parties  or  their 
solicitors,  or,  if  they  do  not  agree,  without  such  assent. 

19.  On  such  statement,  together  with  a  copy  of  the  notice  of 
appeal  and  an  affidavit  of  service  thereof,  being  filed  in  the  Court, 
the  appeal  shall  be  set  down  for  hearing. 

20.  Any  person  desirous  of  appealing  under  Division  2  of 
Part  VIII  of  the  Mining  Act,  1906,  to  the  Court  from  the  deter- 
mination of  a  Warden  shall,  within  seven  days  from  the  said  deter- 
mination, apply  in  writing  to  the  said  Warden  to  state  and  sign  a 
case  for  the  opinion  of  the  Court. 

Power  to  make  Rules  regulating  appeals  imder  the  abovementioned 
Div.  2  of  Part  VIII.  of  the  Mining  Act  is  coxiferred  by  s.  1 74  of  that  Act. 

Apparently  three  copies  of  the  case  should  be  lodged  in  accordance  with 
the  Rule  of  the  15  th  December,  1904,  ante,  p.  59. 

21.  When  a  Special  Case  from  a  Warden's  Court  has  been 
transmitted  to  the  Prothonotary  it  shall  be  filed  and  set  down  for 
hearing  before  a  Judge  in  Chambers  unless  the  written  consent  of 
both  parties  to  its  being  heard  by  the  Full  Court  in  the  first  instance 
is  filed.  But  in  every  case  the  Judge  hearing  the  matter  may,  if  he 
thinks  fit,  refer  it  to  the  Full  Court. 

22.  The  case  shall  be  set  down  for  hearing  on  a  day  not  less 
than  seven  days  from  the  filing  thereof,  unless  the  written  consent 
of  both  parties  to  the  case  being  heard  at  an  earlier  date  is  filed. 

23.  As  soon  as  the  case  is  filed  a  notice  thereof  in  the  Form 
No.  3,  contained  in  the  Schedule  hereto,  or  to  the  like  effect,  shall 
be  served  by  the  appellant  upon  the  respondent  or  his  solicitor. 

24.  All  notices  or  other  documents  which  by  these  rules  have 
to  be  served  upon  any  party  to  the  proceedings  may  be  served  by  being 
left  with  the  party  or  his  solicitor,  or  the  Sydney  Agent  of  such 
solicitor,  or  by  being  sent  through  the  post  enclosed  in  a  prepaid 
registered  envelope  addressed  to  such  party  at  his  last  known  place 
of  abode. 

26.  In  all  cases  where  a  document  is  served  by  post,  it  shall 
be  deemed  to  have  been  served  on  the  day  upon  which  it  would  be 
delivered  in  the  ordinary  course  of  the  post. 

26.  The  Court  or  a  Judge  thereof  may  at  all  times,  upon  such 
terms  and  conditions  as  to  costs  or  otherwise  as  it  or  he  thinks  fit, — 

(1)  enlarge  or  abridge  the  times  allowed  under  these  rules  for 
the  doing  of  any  act;  and 

(2)  amend  any  proceeding  or  any  case,  notice,  order,  affidavit, 
or  other  document  coining  within  the  provisions  of  these 
rules. 

Provided  that  any  enlargement  of  time  may  be  ordered  although  the 
application  for  the  same  is  not  made  until  after  the  expiration  of 
the  time  appointed  or  allowed. 

R.i.p.  SUP.  6  r^^^r^T^ 
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THE  SCHEDULE. 
Form  No,  1. 
In    the    Supreme   Court 
of  New  South  Wales. 

In  the  matter  of  the  Resiunption  of  certain  lands  under  the  provisions 
of  the  Mining  Act,  1906,  and  in  the  matter  of  the  claim  of  A.B., 
of 

A.B.  (or  The  Minister), 

Appellant. 
The  Minister  (or  A.B.), 

Respondent. 
'Notice  of  Appeal, 
Take  notice  that  ,  the  appellant  herein,  is  dissatis- 

fied with  the  amount  of  the  value  assessed  by  CD-  (Warden,  or  as  the 
case  may  be)  in  respect  of  the  interest  of  the  abovenamed  A.6.  in  all 
that  (here  describe  the  land  resumed  in  the  same  manner  as  it  is  de- 
scribed in  the  notification  of  resumption  published  in  the  Government 
Gazette),  and  that  he  intends  to  appeal  to  the  Supreme  Court. 
Dated  this  day  of  ,  19       . 

(Signed  by  the  Appellant,  his  Counsel,  or  Solicitor). 
To  the  abovenamed  Respondent. 


Form  No,  2. 
In    the   Supreme   Court 
of  New  South  Wales. 

In    the   matter    of    tlie   appeal    pending    in    the    District    Court    for 
,  sitting  as  a  Mining  Appeal  Court,  under 
the  provisions  of  the  Mining  Act,  1906. 

A.B., 

Appellant. 
CD., 
Respondent. 
Notice  of  Appeal, 
Take  notice  that  A.B.,  the  appellant  herein,  intends  to  appeal  to 
the  Supreme  Court  against  the  determination  and  direction  made  herein 
on  the  day  of  19      ,   to  the  effect  that 

(here  set  out  the  determination  or  direction  against  which  it  is  desired 
to  appeal),  on  the  following  grounds   (here  set  out  the  grounds). 
Dated  this  day  of  ,  19 

(Signed  by  the  Appellant,  his  Counsel,  or  Solicitor.) 
To  (District  Court  Judge) 

and  to  CD.,  the  abovenamed  Respondent,  or  his  Solicitor. 


Form  No,  3. 
In    the   Supreme   Court 
of  New  South  Wales. 

In  the  matter  of  certain  proceedings  in  the  Warden's  Court  of  the 
Mining  District  at  ,  and  in  the  matter 

of  the  Mining  Act,  1906. 

A.B., 

Appellant. 
CD., 
Respondent. 
Notice  of  Hearing. 
Take  notice  that  the  special  case  in  this  matter  has  been  filed  in 
the  Supreme  Court  this  day,  and  has  been  set  down  for  hearing  before 
the  Judge  in  Chambers  on  the  day  of  ,  19      , 

at  o'clock  in  the  noon    (or  before  the  Full  Court 

on  the  day  of  ,  19      ,  or  as  the  ease  may  be ) . 

Dated  this  day  of  ,  19       . 

(Signed  by  the  Appellant,  his  Counsel,  or  Solicitor.) 
To  CD., 

The  abovenamed  Respondent. 

FREDK.  M.  DARLEY,  C.J. 

H.  E.  COHEN,  J. 

ROBERT  D.     PI^^,,^,,  Google 
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RTTLES— 16th  MARCH,  1908. 


Monday,  the  sixteenth  day  of  March,  a.d.   1908. 

In  pursuance  of  all  powers  vested  in  us  we  do  order  and 
direct  as  follows: — 

1.  Upon  reciuest  being  made  by  any  Solicitor  for  the  execution 
of  any  process  or  for  any  work  for  which  fees  are  properly  chargeable 
in  the  Sheriff's  office  the  Sheriff  may  require  a  deposit  of  money  to 
meet  such  fees.  He  may  also  require  an  undertaking  in  writing  to 
pay  any  further  fees  which  may  become  payable  beyond  the  amount 
so  deposited. 

2.  In  any  case  in  which  any  Solicitor  has  deposited  an  amount 
in  excess  of  the  fees  which  shall  be  found  to  be  payable,  the  Sheriff 
shall,  upon  the  amount  actually  payable  being  ascertained,  return  to 
the  said  Solicitor  the  amount  so  deposited  in  excess. 

3.  T^pon  default  being  made  by  any  Solicitor  in  payment  of 
fees  properly  chargeable  in  the  Sheriff's  office  for  a  period  of  seven 
days  after  demand  in  writing  by  the  Sheriff,  he  may  report  to  the 
Court  the  name  of  the  Solicitor  so  making  default  and  the  Court  may 
thereupon  make  all  necessary  orders  to  enforce  payment  of  such  fee>+, 
and  the  Sheriff  may,  with  the  consent  of  the  Attomey-Gleneral, 
commit  to  the  Crown  Solicitor  the  conduct  of  such  matter. 

FREDK.  M.  DARLEY,  C.J. 
ROBERT  D.  PRING,  J. 
R.  M.  SLY,  J. 


Tuesday,  the  seventeenth  day  of  March,  a.d.  1908. 
In    pursuance   of   all   powers   vesttnl   in   us   we  do   order   and 
direct  as  follows: — 

1.  Where  under  the  Foreign  Tribunals  Evidence  Act,  1856,  or 
the  Extradition  Act,  1810,  section  24,  any  civil  or  commercial  matter, 
or  any  criminal  mattter  is  pending  before  a  Court  or  tribunal  of  a 
foreign  country,  and  it  is  made  to  appear  to  the  Court  or  a  Judge  by 
Commission  Rogatoire,  or  letter  of  request,  or  other  evidence  as  here- 
inafter provided,  that  such  foreign  court  or  tribunal  is  desirous  of 
obtaining  the  testimony,  in  relation  to  such  matter  of  any  witness  or 
witnesses  within  the  jurisdiction,  the  Court  or  a  Judge  may,  on  the 
€x  parte  application  of  any  person  shown  to  be  duly  authorised  to 
make  the  application  on  behalf  of  such  foreign  court  or  tribunal,  , 
and  on  production  of  the  Commission  Rogatoire,  or  letter  of  request, 
or  of  a  certificate  under  section  2  of  the  Foreign  Tribunals  Evidence 
Act,  185(),  or  such  other  evidence  as  the  Court  or  a  Judge  may 
reqtiire,  make  such  order  or  orders  as  may  be  necessary  to  give  effect 
to  the  intention  of  the  acts  abovementioned  in  conformity  with  section 
1  of  the  Foreign  Tribunals  Evidence  Act,  1856. 

The  Statutes  above  mentioned  are  the  Imperial    Statutes  19  &  20  Vict. 
c.  I  r^,  and  33  &  ^4  Vict.  c.  52.     The  former  Act  provided  for  the  takingof       T 
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evidence  in  Her  Majesty's  Dominions  in  relation  to  civil  and  commercial 
matters  pending  before  foreign  tribunals  ;  and  s.  24  of  the  latter  Act  extended 
the  powers  given  by  the  former  Act  so  as  to  include  criminal  matters. 

No  express  power  seems  to  be  given  to  the  Judges  to  make  Rules ;  by 
s.  6  of  the  nrst  mentioned  Act  such  power  is  given  to  the  Lord  Chancellor  and 
the  Common  Law  Judges  at  Westminster. 

2.  An  order  made  under  the  last  preceding  rule  shall  be  in 
the  form  numbered  1  in  the  schedule  to  these  rules  with  auch  varia- 
tions as  circumstances  may  require. 

3.  The  examination  may  be  ordered  to  be  taken  before  any  fit 
and  proper  person  nominated  by  the  person  applying,  or  before  any 
officer  of  the  Court,  Commissioner  for  taking  affidavits,  or  such  other 
qualified  person  as  to  the  Court  or  Judge  may  seem  fit. 

4.  Unless  otherwise  provided  in  the  order  for  examination,  the 
person  before  whom  the  examination  is  taken  shall  on  its  completion 
forward  the  same  to  the  Prothonotary,  and  on  receipt  thereof  he  shall 
append  thereto  a  certificate  in  the  form  numbered  2  in  the  schedule 
to  these  rules  with  such  variations  as  circumstances  may  require,  duly 
sealed  with  the  seal  of  the  Court,  and  shall  forward  the  depositions 
so  certified,  and  the  Commission  Rogatoire  or  letter  of  request,  if  any, 
to  His  Majesty's  Secretary  of  State  for  Foreign  AflFairs  for  trans- 
mission to  the  foreign  Court  or  tribunal. 

6.  Where  so  directed  by  the  order  for  examination  or  by  any 
subsequent  order  the  Prothonotary  shall,  instead  of  transmitting  the 
depositions  and  other  documents  to  His  Majesty^s  Secretary  of  State 
for  Foreign  AflFairs,  transmit  the  same  to  the  Consul  or  other  consular 
representative  in  New  South  Wales  of  the  Government  under  which 
such  foreign  Court  or  tribunal  is  constituted. 

6.  An  order  made  under  Rule  1  hereof,  may,  if  the  Court  or  a 
Judge  thinks  fit,  direct  the  examination  to  be  taken  in  such  manner 
as  may  be  requested  by  the  Commission  Rogatoire  or  letter  of  request 
from  the  foreign  Court,  or  therein  signified  to  be  in  accordance  with 
the  practice  or  requirements  of  such  Court  or  tribunal,  or  which  may 
for  the  same  reason  be  requested  by  the  applicant  for  such  order. 
If  no  special  direction  is  given  in  the  order  such  examination  shall 
be  taken  in  the  manner  prescribed  by  the  rules  and  practice  of  the 
Court. 

7.  The  foregoing  provisions  shall  apply  as  far  as  practicable 
to  any  letter  of  request  from  any  British  tribunal  out  of  the  juris- 
diction. 

8.  Where  a  Commission  Rogatoire  or  letter  of  request  is 
transmitted  to  the  Court  by  His  Majesty's  Secretary  of  State  for 
Foreign  AflFairs  with  an  intimation  lliat  it  is  desirable  that  eflPect 
should  be  given  to  the  same  without  requiring  an  application  to  be 
made  to  the  Court  by  the  agents  in  New  South  Wales  of  any  of  the 
parties  to  the  action  or  matter  in  the  foreign  country,  the  Protho- 
notary shall  transmit  such  Commission  Rogatoire  or  letter  of  request 
to  the  Crown  Solicitor,  who  may  thereupon,  with  the  consent  of  the 
Attorney-General,  make  such  applications  and  take  such  steps  as  may 
be  necessary  to  give  eflFect  to  such  Commission  Rogatoire  or  letter  of 
request  in  accordance  with  these  rules. 
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9.  The  duties  of  the  Prothonotary  under  these  Eules,  may,  in 
his  absence,  or  during  his  indisposition,  or  at  his  request,  be  performed 
by  the  Chief  Clerk  of  the  Supreme  Court. 


SCHEDULE. 
Form  A'o.   1. 


In    the    Supreme    Court 
of  New  South  Wales. 

In  the  matter  of  the  Foreign  Tribunals  Evidence  Act,  1856  (19  and 
20  Vic.  c  113.)  And  in  the  matter  of  a  (Civil  or  Commercial  or 
Criminal)  proceeding  now  pending  before  {description  of  foreign 
tribunal)    intituled   as  follows: — 

(Here  copy  short  title  of  proceeding.) 
the  day  of  190     . 

Upon  reading  the  affidavit   (if  any)   of  sworn 

the  day  of  and  filed  herein,  and  the  certifi- 

cate of  {name  and  description  of  the  Ambassador^  Minister,  dc;  of  the 
foreign  country)  that  proceedings  are  pending  in  the  {description  of 
foreign  tribunal)  in  {name  of  foreign  country)  and  that  such  (Court  or 
tribunal)  is  desirous  of  obtaining  the  testimony  of  {name  of  witmesses) 
It  is  ordered  (or  I  do  order)  that  the  said  witnesses 

do   attend   before    {name  and  address   of  examiner)    who   is   hereby   ap- 
pointed examiner   herein   at    {place  appointed  for  examination)    on   the 
day  of  19        at  o'clock,  or  on  such 

other  day  and  at  such  other  time  as  the  said  Examiner  may  appoint,  and  do 
there  submit  to  be  examined  upon  oath  or  affirmation  touching  the  testi- 
mony so  required  as  aforesaid,  and  do  then  and  there  produce  [description 
of  documents  (if  any)  required  to  be  produced.]  And  it  is  further 
ordered  {or  I  do  further  order)  that  the  said  examiner  do  take  down  in 
writing  the  evidence  of  the  said  witness  or  witnesses  according  to  the 
rules  and  practice  of  the  Supreme  Court  of  New  South  Wales  pertaining 
to  the  examination  and  crdSs-examination  of  witnesses  {or  as  may  be 
othericise  directed)  and  do  cause  each  and  every  such  witness  to  sign  his  or 
her  depositions  in  his  the  said  examiner's  presence  and  do  sign  the  de- 
positions taken  in  pursuance  of  this  order,  and  when  so  completed  do 
transmit  the  same  together  with  this  order  to  the  Prothonotary,  Supreme 
Court,  King-street,  Sydney  [if  so  directed.]  And  it  is  also  ordered  {or 
I  do  also  order)  that  the  Prothonotary  do  transmit  such  depositions, 
together  with  this  r.ri]QV  and  the  Commission  7^o<:atcire  or  letter  of  ?e  ;i?es 
to  the  Consul  {or  as  the  rase  may  be)  in  Sydney  for  {name  of  foreign 
country.)  ] 


Form  A'O.  2. 
I,  ,  Prothonotary  of  the  Supreme 

Court  of  New  South  Wales,  hereby  certify  that  the  documents  annexed 
hereto  are  (1)  the  original  order  of  the  said  Court  {or  of  the  Honorable 
Mr.  Justice  A,  a  Judge  of  the  said  Court)  dated  the 

day  of  19         ,  made  in  the  matter  of  pending 

in  the   {name  of  Court  or  tribunal)  at   {place  and  country  where  Court  is 
held)    directing    the    evidence    of    certain    witnesses    to    be    taken    before 
,  and    (2)    the  examination  and  depositions  taken  by 
the   said  [mrsuant   to   the   said   order   and    duly 

signed  and  completed  bv  him  on  the  day  of 

19    *     . 
GIVEN  under  my  hand  and  the  Seiil  of  the  Supreme  Court 
of  New  South  Wales  this 
day  of  19 

Prothonotary. 

FREDK.  M.  DARLEY,  C.J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J. 
R.  M.  SLY,  J. 
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In   the   Supreme   Court 
of  New  South  Wales. 

Monday,  the  twenty-fifth  day  of  May,  1908. 

In  pursuance  of  all  the  powers  vested  in  us,  We  Do  Order  and 
Direct  that  Rule  30  of  the  Rules  of  the  16th  day  of  November, 
1906,  relating  to  the  Admission  of  Barristers,  be,  and  the  same  is, 
hereby  repealed,  and  that  the  following  rule  be  substituted  therefor: — 

Provided  that  any  Student-at-law  who  has  attended  the  Law 
Lectures  appointed  by  the  University  of  Sydney,  and  has 
obtained,  or  during  his  studentship  obtains,  the  degree  of 
Bachelor  of  Laws  of  the  said  University,  shall  not  be  required 
to  pass  the  intermediate  law  examination,  nor  the  final  law 
examination:  Provided  further,  that  any  Student-at-law  who 
has  passed  the  intermediate  examination  for  the  degree  of 
Bachelor  of  Laws  in  the  University  of  Sydney,  or  who  holds 
the  degree  of  Bachelor  of  Laws  at  a  University,  or  the 
degree  of  Bachelor  of  Civil  Laws  at  the  University  of  Oxford, 
or  who  has  passed  in  the  First  Class  of  the  School  of 
Jurisprudence  in  the  Universities  of  Oxford  or  Cambridge, 
or  who  has  passed  an  examination  in  Roman,  International, 
and  Constitutional  Law  at  one  of  the  Inns  of  Court  in 
England  or  Ireland,  shall  not  be  required  to  pass  the  inter- 
mediate law  examination. 

FREDK.  M.  DARLEY,  C.J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING.  J. 
P.  W.  STREET,  J. 
R.  M.  SLY,  J. 


RUI.ES— -^Tth  NOVEMBER,   1908. 


SPECIAL  INDORSEMENT.— FURTHER  TIME  TO  PLEAD. 

Friday,  the  twenty-seventh  day  of  November,  a.d.  1908. 

In  any  action  in  which  the  Writ  of  Summons  has  been  specially 
indorsed  under  the  24th  Section  of  the  Common  Law  Procedure  Act 
and  a  declaration  has  been  filed  containing  counts  in  respect  of  the 
causes  of  action  so  indorsed  no  application  for  further  time  to  plead 
will  be  granted  unless  consented  to  or  supported  by  an  affidavit 
showing  sufficient  grounds  for  an  extension  of  time. 

FREDK.  M.  DARLEY.  C.J. 
G.  B.   SIMPSON,  J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J. 
R.  M.  SLY,  J. 
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RULES— 1st  DECEMBER,  1909. 

In  the  Supreme  Court 
of  New  South  Wales. 

Wednesday,  the  first  day  of  December,  1909. 

In  pursuance  of  all  powers  vested  in  us,  as  members  of  the 
Barristers'  Admission  Board,  or  as  Judges  of  the  Supreme  Court  of 
New  South  Wales,  we  do  order  and  direct  as  follows  : — 

Rules  43  and  45  of  the  Rules  of  the  16th  November,  1906,  and 
Form  No.  1  in  the  Second  Schedule  to  the  said  Rules,  are  hereby  re- 
pealed, and  the  following  Rules  and  Form  substituted  therefor : — 

48  Every  person  so  applying  for  admission  under  sub-clause 
(a)  of  Rule  4  shall  produce,  on  his  application,  or  at  such  other  time  as 
the  Court  determines,  a  certificate  of  his  admission  in  Great  Britain 
or  Ireland,  or  such  other  evidence  thereof  as  the  Court  considers 
sufficient. 

Every  such  person  shall  also  file  an  affidavit  stating  how  he  has 
been  employed  since  his  admission  in  Great  Britain  or  Ireland,  and  may 
be  required  to  produce  evidence  of  character. 

4&  Every  person  so  applpng  for  admission  under  sub-clause 
(d)  of  Rule  4  shall,  seven  days  before  such  application,  serve  written 
notice  thereof  upon  the  Honorary  Secretary  to  the  Council  of  the  Bar 
of  New  South  Wales,  and  also  upon  the  Secretary  of  the  Incorporated 
Law  Institute.  He  must  also  file  an  affidavit  in  Form  No.  1  contained 
in  the  Second  Schedule. 

Form  No.  i. — This  seems   to  refer  to  the  form  following. 

G.  B.  SIMPSON,  A.C.J. 

H.  E.  COHEN,  J. 

ARCHD.  H.  SIMPSON,  C.J.  in  Eq. 

ROBERT  D.  PRING,  J. 

P.  W.  STREET,  J. 

R.  M.  SLY,  J. 


Form  No,  1. 


In   the  Supreme  Court 
of  New  South  Wales. 

In  the  matter  of  the  application  of  A.B.,  a  Solicitor  of  this  Court,  to 

be  admitted  as  a  Barrister. 
And  in  the  matter  the  IjCgal  Practitioners'  Act,  1898. 

On  the  day  of  19        ,  A.B.,  of 

in  the  State  of  New  South  Wales,  Solicitor,  being  duly 
sworn,  makes  oath,  and  says  as  follows: — 

1.  I  was  duly  admitted  as  a  Solicitor  of  the  Supreme  Court  of  New 

South  Wales  on  the  day  of  18         , 

(or  as  the  case  may  be). 

2.  Since  that  date  I  have  been  engaged  in  the  practice  of  my  profes- 

sion as  a  Solicitor  at  (or  as  the  case  may  be). 

3.  I  am  desirous  of  having  my  name  removed  from  the  Roll  of  Solicitors 

of  this  Court  for  the  purpose  of  being  admitted  as  a  Barrister 
of  this  Court. 
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4.  No  application  or  other  proceeding  is  now  pending  against  me  as 

such  Solicitor  in  this  Court  or  elsewhere,  nor  do  I  expect  or 
apprehend  that  any  application  or  proceeding  will  be  made,  had, 
or  commenced  against  me  as  such  Solicitor. 

5.  On  the  day  of  instant    (or  last)    I 

handed   (or  caused  to  be  handed)   to  the  Honorary  Secretary  to 
the  Council  of  the  Bar  of  New  South  Wales,  and  also  to  the 
Secretary  to  the  Incorporated  Law  Institute,  a  written  notice  of 
this  application. 
Sworn  by  the  Deponent  on  the  day  first 
above-mentioned   at  before 

me, — 

A  Commissioner  for  Affidavits. 


RULES— 2nd   DECEMBER,   1909. 

Thursday,  the  second  day  of  December,  1909. 

It  is  hereby  ordered  that  R^les  470  and  483  of  the  Rules  of  the 
22nd  December,  1902,  and  Form  No.  37  in  the  First  Schedule  thereto, 
be,  and  the  same  are  hereby  repealed,  and  the  following  Rule  and  Form 
substituted  therefor: — 

470.  Every  person  desirous  of  presenting  himself  for  the  Matri- 
culation Examination  of  the  University  of  Sydney  under  subsection 
(a)  of  Rule  436,  shall  give  notice  thereof  to  the  Secretary,  and  pay  to 
him  a  fee  of  five  pounds,  not  less  than  sixteen  days  before  the  day 
appointed  for  such  examination. 

This  Rule  is  now  repealed;  see  Rules  loth  Dec,  19 12,  post. 

488.  Every  person  applying  for  admission  under  sub-clause  (h) 
of  Rule  428  shall,  seven  days  before  such  application,  serve  written 
notice  thereof  upon  the  Secretary  to  the  Incorporated  Law  Institute, 
and  also  upon  the  Honorary  Secret  iry  of  the  Council  of  the  Bar  of 
New  South  Wales.  He  must  also  file  an  affidavit  in  Form  No.  37  con- 
tained in  the  First  Schedule. 

Rules  476  and  482  inclusive  shall  not  apply  to  any  such  person, 

G.  B.  SIMPSON,  A.C.J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J. 


Form  No,  37. 
In    the    Supreme    Court 
of  New  South  Wales. 

In    the   matter   of   A.B.,    a   Barrister- at-Law,    and    the    "Legal    Prac- 
titioners' Act,  1898." 
On  the  day  of  in  the  year  one 

thousand  nine  hundred  and  ,  A.B.,  of  Sydney,  in  Ae  State 

of  New  South  Wales,  Barrister-at-Law,  being  duly  sworn,  makes  oath  and 
nays  as  follows: — 

1.  I  was  admitted  as  a  Barrister  by  this  Honorable  Court  on  the 

day  of  in  the  year  one  thousand 

eight  hundred  and 

2.  Since  that  date  I  have  been  engaged  in  the  practice  of  my  profes- 

sion as  a  Barrister-at-Law  at  (or  as  the  case  may  be). 

3.  1  am  desirous  of  having  my  name  removed  from  the  Roll  of  Bar- 

risters in   this  Honorable  Court  with  a  view  to  being  admitted 
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as  a  Solicitor  of  tins  Honorable  Court,  under  and  by  virtue  of 
"The  Ivegal  Practitioners  Act,  1898." 

4.  On  tlie  day  of  instant   (or  last)   I 

lianded  (or  caused  to  be  handed)  to  tlie  Secretary  of  the  Incor- 
porated Law  Institute  and  also  to  the  Honorary  Secretary  of  the 
Bar  of  New  South  Wales  a  written  notice  of  this  application. 

Sworn  by  the  Deponent  on  the  day  first 
above    mentioned,  at    Sydney,  before 
me, — 

A  Commissioner  for  Affidavits. 


RULES— i:th  DECEMBER,  1909. 

Friday,  the  17th  day  of  December,  1909. 

I  is  hereby  ordered  that  Rule  448  of  the  Rules  of  the  22nd 
December,  1902,  be  rescinded,  and  the  following  Rule  substituted 
therefor : — 

448.  All  Examinations  shall  be  held  in  Sydney,  at  such  place 
and  on  such  days  during  each  term  as  the  Board  shall  appoint :  Pro- 
vided that  examinations  may  be  held  at  such  country  towns  as  may 
from  time  to  time  be  directed  by  the  Judges,  or  any  three  of  them,  on 
such  conditions  as  may  be  approved  by  them. 

G.  B.  SIMPSON,  A.C.J 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J. 


In  pursuance  of  the  Rule  of  17th  Decembel-,  1909,  we  hereby 
direct  that  Examinations  by  the  Solicitors'  Admission  Board  maybe 
held  at  the  following  country  towns  : — 

Broken  Hill, 
Deniliquin,  and 
Lismore, 

subject  to  the  ser\dces  of  the  Police  Magistrate  for  the  district,  or  of 
some  other  person  to  be  approved  by  the  Judges,  or  any  three  of  them, 
being  available  for  the  supervision  of  the  Examination,  to  a  fee  of 
£2  12s.  6d.  being  paid  by  the  candidate,  in  addition  to  the  prescribed 
examination  fee,  and  to  all  candidates  forwarding  to  the  Secretary 
notice  of  their  desire  to  be  examined  at  any  such  country  town  at 
least  one  month  before  the  Examination  takes  place. 

Dated  this  17th  day  of  December,  1909. 

G.  B.  SIMPSON,  A.C.J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J^ 
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RULES— 2l8t  MARCH,  1910. 


Wednesday,  the  twenty-first  day  of  March,  1910. 

The  following  rules  shall  apply  to  the  taxation  under  or  pur- 
suant to  "  The  Legal  Practitioners'  Act,  1898,"  of  the  fees,  charges, 
and  disbursements  of  solicitors  : — 

1.  All  items  of  disbursements  which  the  solicitor  claims,  but 
has  not  paid  at  the  time  of  the  delivery  of  his  bill  of  fees,  charges,  and 
disbursements,  must  be  set  out  under  a  separate  heading  in  the  bill. 

2.  The  bill  must  expressly  state  that  all  such  items  have  not  been 
paid. 

8.  When  any  such  bill  has  been  prepared  in  accordance  with 
the  preceding  rules,  but  not  otherwise,  the  Taxing  Officer  may,  subject 
to  the  provisions  of  these  rules,  allow  all  or  any  of  such  items  if  he  is 
satisfied  that  the  liability  of  the  solicitor  to  pay  the  amounts  claimed 
(including  fees  of  counsel)  was  properly  incurred  on  behalf  of  his 
client  prior  to  the  delivery  of  the  bill. 

4.  In  no  case  shall  any  of  such  items  be  allowed  unless  the 
amount  thereof  has  been  actually  paid  before  the  commencement  of 
the  taxation. 

5.  All  items  of  disbursements  shall,  for  the  purpose  of  com- 
putation of  the  sixth  of  the  amount  of  a  solicitor's  bill  be  deemed  to  be 
included  in  and  form  part  of  such  bill  whether  such  items  have  been 
set  out  under  a  separate  heading  or  not. 

6«  In  no  case  shall  any  disbursement  be  allowed  on  taxation 
unless  the  Taxing  Officer  is  satisfied  that  it  has  been  properly  made 
on  behalf  of  the  client. 

?•  Any  decision  of  a  Taxing  Officer  made  or  given  in  pursuance 
of  these  rules  shall  be  subject  to  review  by  the  Court  or  a  Judge. 

8.  The  question  as  to  whether  any  disbursement  or  payment 
should  be  included  in  the  bill  or  in  the  cash  account,  shall  be  decided 
by  the  Taxing  Officer  independently  of  these  rules. 

W.  P.  CULLEN,  C.J. 
H.  E.  COHEN,  J. 
ROBERT  D.  PRING,  J. 
P.  W.  STREET,  J. 
R.  M.  SLY,  J. 


RULES— 7th  JULY,  1910. 


Thursday,  the  seventh  day  of  July,  1910. 

Rule  33  of  the  Rules  of  22nd  December,  1902,  is  hereby  amended 
by  substituting  the  words  *'  Graf  ton-Tweed  railway  line  "  for  the 
words  "  Lismore-Tweed  railway  line  "  in  the  last  clause  thereof. 

W.  P.  CULLEN,  C.J. 
ROBERT  D.  PRING,  J. 
ALEXANDER  GORDON,  J. 
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RULES— ;th  JULY,   1910. 


In  the  Supreme  Court 
of  New  South  Wales. 

Thursday,  the  seventh  day  of  July,  1910. 

Rules  150,  151,  152,  153,  154,  155,  156,  157,  158,  327, 337,  and 
476  of  the  Rules  of  the  22nd  December,  1902,  and  Rules  2  and  4  of 
the  Rules  of  the  24th  November,  1909,  are  hereby  rescinded  and  the 
following  Rules  promulgated  in  their  place  : — 

The  Rules  abovementioned  are  printed  in  the  Supreme  Court  Practice* 
except  the  Rules  of  the  24th  November,  1909,  which  were  Roles  dealing  with 
the  order  of  business  in  the  Pull  Court,  and  are  to  be  found  in  the  Law  Almanac 
of  1910  ;  the  Rule  next  following  takes  their  place. 

405.  Unless  otherwise  ordered,  matters  for  hearing  before  the 
Full  Court  shall  be  taken  in  accordance  with  the  following  directions  : 

(a)  Any  matter  which,  in  the  opinion  of  the  Court,  should  be  dis- 
posed of  immediately,  may  be  heard  forthwith,  or  at  such 
time  as  the  Court  appoints. 

(6)  Criminal  and  other  Crown  cases  will  have  precedence  on 
Fridays. 

(c)  Subject  to  the  provisions  of  clause  (a)  hereof,  Motions  gener- 

ally will  have  precedence  on  Mondays  and  Frida)rs. 

(d)  Subject  to  the  preceding  clauses,  every  matter  in  the  Term 

paper  will  be  heard  in  the  order  in  which  it  is  entered  in  the 
Term  book. 

150.  Every  application  for  a  nonsuit,  or  for  a  new  trial,  or  in 
arrest  of  judgment,  or  for  judgment  non  obstante  veredicto,  for  or  a  venire 
de  novOf  or  to  enter  a  verdict,  or  to  increase  or  reduce  the  amount  of 
the  verdict,  shall  be  by  notice  of  motion,  and  no  rule  nisi  order  to 
show  cause  or  formal  proceedings  other  than  such  notice  of  motion 
shall  be  made  or  taken.  The  moving  party  shall  within  eight  days 
(or  in  causes  tried  at  Circuit  Courts  within  fourteen  days)  after  the 
trial  file  a  notice  of  appeal,  together  with  all  affidavits  to  be  used  in 
support  of  such  motion.  Provided  that  any  such  affidavits  may,  by 
leave  of  the  Court  or  a  Judge,  be  filed  at  a  later  date. 

By  this  and  the  following  Rules  the  old  practice  of  moN-ing  for  a  rule  nisi 
for  a  new  trial  is  abolished. 

151.  Every  such  notice  of  motion  shall  state  the  day  or  days 
on  which  the  cause  was  tried,  the  verdict  given  or  other  termination 
of  the  trial,  the  motion  intended  to  be  made,  and  the  grounds  on  which 
it  will  be  made  ;  and  when  the  party  had  counsel  at  the  trial  shall  be 
signed  by  one  of  such  counsel. 

Por  cases  on  signature  of  the  old  memorandum  by  counsel,  see  S.C.P., 
p-  398,  and  posty  Notes  of  Cases  under  reference  S.C.P.,  p.  398. 

151a.  A  copy  of  every  such  notice  of  motion  shall  be  left  at  the 
chambers  of  the  Judge  before  whom  the  cause  was  tried  on  the  day  on 
which  it  is  filed,  and  a  copy  thereof,  and  of  any  affidavit  that  may  be 
filed  in  support  thereof,  shall  on  the  day  on  which  it  is  filed  be  served 
upon  each  opposing  party  or  upon  each  solicitor  on  the  record. 
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152.  On  or  before  the  last  day  limited  for  filing  such  notice  of 
motion,  the  moving  party  shall  order  a  copy  of  the  notes  of  the  Judge 
before  whom  the  cause  was  tried,  and  within  eight  days  after  receiving 
the  same  shall  file  a  printed  copy  of  such  notes,  and  at  the  same  time 
lodge  three  additional  printed  copies,  and  shall  also  within  the  same 
time  serve  four  printed  copies  upon  all  parties  upon  whom  a  copy  of 
the  notice  of  appeal  is  required  to  be  served  :  Provided  that  a  Judge 
may  on  such  conditions  as  he  thinks  fit  extend  the  times  for  ordering, 
filing,  lodging,  and  sefrving  copies  of  such  notes,  or  may  dispense  with 
the  printing  or  ordering  of  such  notes. 

For  cases  on  Judges'  Notes  under  the  old  practice,  see  S.C.P.,  pp.  397, 
398,  and  postf  Notes  of  Cases,  under  reference  S.C.P.,  p.  398. 

154,  Every  such  notice  of  motion  shall  be  for  the  first  day  on 
which  the  Court  sits  in  Banco  after  the  expiration  of  sixteen  days  from 
the  filing  of  such  notice  :  Provided  that  no  matter  in  which  printed 
copies  of  the  Judge's  notes  have  to  be  filed  and  servedshall  be  called 
on  for  hearing  before  such  copies  have  been  filed  and  served,  or  the  time 
for  so  doing  has  expired,  unless  the  Court  or  a  Judge  otherwise  directs. 

166,  The  moving  party  will  be  restricted  upon  the  hearing  to 
the  grounds  specified  in  the  notice  of  motion. 

157,  The  Associate  of  the  Judge  who  tried  the  cause  shall  attend 
the  Court  on  the  hearing  of  the  motion  with  the  issues,  exhibits,  and 
other  papers,  and  shall  discharge  thereafter  the  duties  of  the  Prothono- 
tary  in  respect  of  such  motion  until  the  same  is  disposed  of. 

158,  Where  a  notice  of  motion  under  Rule  150  hereof  has  been 
filed  and  no  motion  is  made  when  the  case  is  called  on  for  hearing,  the 
motion  shall,  unless  the  Court  otherwise  orders,  be  dismissed  with  costs. 

158a.  Where  any  such  notice  of  motion  is  filed  it  shall  not 
operate  as  a  stay  of  execution,  except  in  cases  where  the  Judge  has 
reserved  any  point  or  given  leave  to  move  the  Court  in  respect  of  any 
point. 

158b.  These  Rules  shall  come  into  force  and  apply  to  all  matters 
in  which  no  memorandum  of  intention  to  move  for  a  new  t^al,  &c.,  has 
been  filed  on  or  before  the  23rd  day  of  July  instant :  Provided  that  in 
matters  in  which  such  memorandum  has  been  filed  before  that  date  the 
memorandum  may,  upon  the  consent  in  writing  of  all  parties,  or  their 
Solicitors,  being  filed,  be  treated  as  a  notice  of  motion  under  these  Rules. 

W.  P.  CULLEN,  C.J. 
ROBERT  D.  PRING,  J. 
ALEXANDER  GORDON,  J. 


RULES— 13th  DECEMBER,  1910. 


Tuesday,  the  thirteenth  day  of  December,  1910. 

It  is  hereby  ordered  that  Rule  1  of  the  Rules  of  the  7th  Nov 
ember,  1906,  relating  to  appeals  from  the  Dental  Board  be  amended  by 
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omitting  the  definition  of  the  words  "  the  Board"  and  by  substituting 
therefor  the  following  definition  : — 

The  words,  "  the  Boaid,"  mean  the  Dental  Board  appointed  under 
the  provisions  of  the  Dentists  (Amendment)  Act,  1909. 

W.  P.  CULLEN,  C.J. 
P.  W.  STREET,  J. 
ALEXANDER  GORDON,  J. 


RULES— 22nd  MAY,  1911. 


Monday,  the  twenty-second  day  of  May,  a.d.  1911. 

It  is  hereby  ordered  that  the  following  Rules  shall  come  into 
force  from  the  date  hereof  : — 

1.  Either  party  may,  by  notice  in  writing,  at  any  time  not  later 
than  eight  days  before  the  day  for  which  notice  of  trial  or  hearing  shall 
be  or  has  been  given,  call  on  the  other  party  to  admit,  for  the  purposes 
of  the  cause,  matter,  or  issue  only,  any  specific  fact  or  facts  mentioned 
in  such  notice. 

And  in  case  of  refusal  or  neglect  to  admit  the  same  within  five 
days  after  service  of  such  notice  or  within  such  further  time  as  may  be 
allowed  by  the  Court  or  a  Judge,  the  costs  of  proving  such  fact  or  facts 
shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the  result 
of  the  cause,  matter,  or  issue  may  be,  unless  at  the  trial  or  hearing  the 
Court  or  presiding  Judge  certifies  that  the  refusal  to  admit  was  reason- 
able, or  unless  the  Court  or  a  Judge  at  any  time  otherwise  orders  or 
directs. 

2.  Any  admission  made  in  pursuance  of  such  notice  is  to  be 
deemed  to  be  made  only  for  the  purposes  of  the  particular  cause,  matter, 
or  issue,  and  not  as  an  admission  to  be  used  against  the  party  on  any 
other  occasion  or  in  favour  of  any  person  other  than  the  party  giving 
the  notice. 

8.  The  Court  of  a  Judge  may  at  any  time  allow  any  party  to 
amend  or  withdraw  any  admission  so  made  on  such  terms  as  may  be 
just. 

W.  P.  CULLEN,  C.J. 

ROBERT  D.  PRING,  J. 

R.  M.  SLY,  J. 

ALEXANDER  GORDON,  J. 

DAVID  FERGUSON,  Acting  J. 


RULES— 28th  JUNE,  1911. 


Wednesday,  the  twenty-eighth  day  of  June,  1911. 

It  is  hereby  ordered  that  the  following  Rule  shall  come  into 
force  as  and  from  the  date  hereof : — 
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Any  matter  in  which  a  Notice  of  Appeal  under  the  Land  Tax 
Assessment  Act,  1910  (Commonwealth  Act)  has  been  filed  shall  be 
entered  for  hearing  before  a  Judge  without  a  Jury  in  one  of  the  Cause 
Lists,  and  may  be  so  entered  by  either  party. 

W.  P.  CULLEN,  C.J. 
ROBERT  D.  PRING,  J. 
DAVID  FERGUSON,  Acting  J. 


NOTIFICATION— SHERIFFS  OFFICE— FEES. 


Department  of  the  Attorney- General  and  of  Justice, 

Sydney,  21st  December,  1911. 
1 1  is  hereby  notified,  for  general  information,  that  His  Excellency  the 
Governor,  with  the  advice  of  the  Executive  Council,  has  been  pleased 
to  approve  of  the  following  scale  of  fees  to  be  charged  in  the  Sheriffs 
Office,  under  the  provisions  of  the  ''  SherifF  Act,  1^00," — to  take  eilect 
from  the  1st  proximo. 

W.   A.   HOLMAN. 


0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

SCALE  OF  FEES  TO  BE  CHARGED  IN  THE  SHERIFF'S  OFFICE. 

Office  Fees.  £  s.   d. 

Receiving  and  entering  any  writ  of  ca.  re.,  ca.  sa.,  ne  exeat, 

attachment,  or  Judges'  order        0  10    6 

Receiving  and  entering  any  process  or  document,  each  copy 

for  service     . . 
Receiving  and  entering  any  other  writ  of  execution. . 
Issue  of  warrant  to  special  bailiff 

Issue  of  w^arrant  in  replevin 

Poundage  under  every  >^Tit  of  fi.  fa.,  ca.  sa.,  or  Judges' 
warrant,  viz. : — £5  per  cent  on  first  £100,  and  2i  per  cent, 
above  that  sum. 
The  like  under  every  >^Tit  of  ha.  fa.,  writ  of  assistance,  &c.,  on 

rent  or  annual  value  of  property  delivered. 
Drawing  every  advertisement  and  inserting  same     . .         ..050 

On  every  search,  each  name 010 

Every  copy  of  a  civil  jury  panel  of  16  jurors  . .         . .         ..050 

Every  copy  of  a  civil  jury  panel  of  more  than  16  jurors         . .     0  10    0 

Every  bail  bond 050 

Assignment  of  bail  bond ..050 

Assignment  of  replevin  bond     ..         ..         ..         ..         ..026 

Office  copy  of  any  document,  per  folio  of  72  words   . .         ..004 

"tifying  office  copy  of  any  writ  0     10 

^ding  a  view  within  5  miles  of  Sheriffs  Office     . .         ..110 

^'ng  a  view  at  a  greater  distance. .         . .         . .         ..220 

^g  on  every  inquisition  as  to  property,  lunacy,  or 

rwise 110 

-nd  executing  (including  drawing,  if  required)  every 

^>f  transfer 110 

It  is  heK  ^P^*^  ^^^^  hours  ..110 

ember  1906  rela'^P^'^  between  10  a.m.  and  3.30  p.m.  on  Court 
'  '  ich  are  not  public  holidays 
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Officers'  Fees.  £    s.  d. 

Executing  any  warrant  on  ca.  sa.,  or  ca.  re.,  or  ha.  fa.,  or 

attachment  in  insolvency,  or  otherwise    . .         . .         .  T    1     1     0 

Ditto  on  fi.  fa.,  when  the  amount  to  be  levied  under  the  war- 
rant does  not  exceed  £60 0  10    6 

For  every  additional  sum  of  £50^  or  part  thereof,  up  to 

£200  0  10    6 

Service  of  process  or  document,  each  person   . .         . .         ..050 

Mileage  necessarily  travelled  for  the  purpose  of  serving  any 
process  or  document,  or  for  the  purpose  of  executing  any 
warrant  or  other  process  each  time — not  exceeding  per 
mile  010 

Ditto  where  more  than  one  process  or  document  is  to  be  served 
or  executed  at  same  time  on  same  person,  or  on  different 
persons  in  same  locality,  each  process  6d.,  each  time  per 
.  mile " 006 

Keepers'  fee,  each  man  per  diem  0  10    0 

Assistance  required  to  execute  a  warrant  of  ejectment,  each 

assistant  per  diem 0  10    0 

Travelling  expenses  for  each  keeper  or  assistant — actual  ex- 
penses— not  exceeding  per  mile. .         . .         . .         ..010 

Mileage  in  conveying  party  to  gaol,  each  man  per  mile  not 
exceeding 

Accepting  bail  bond  under  £200  (to  be  paid  by  defendant) . . 
Above  that  sum,  for  every  £100  or  part  thereof  (to  be 
paid  by  defendant),  not  exceeding  a  maximum  fee  of  £3. . 

For  every  sale  where  amount  received  does  not  exceed  £100. . 
For  every  additional  £50,  or  part  thereof,  up  to  the 
amount  required  to  satisfy  writ,  not  exceeding  £300     . . 

Making  inventory  and  copy  in  an  insolvent  estate     . . 

Return  of  non  est  inventus,  if  requested        

Delivering  goods  in  replevin 

Expenses  and  Sums. 

Advertising  

Meals  for  keeper 

Removal  of  party  arrested  to  gaol 
Live  stock  levied  upon — cost  of  keep  . . 
Necessary  assistance  to  officer  in  the  execution 

of  any  writ 

Necessary  fares  or  other  expenses  in  connection 

with  any  view  or  inquisition. 

Appraiser,  where  the  sum  demanded  and  due  in  replevin  does 

not  exceed  £50,  for  appraisement  and  affidavit  of  value  ..110 

Appraiser,  where  it  exceeds  £50  1  10    0 

Travelling  expenses  of  appraiser,  and  in  cases  where  the 
the  before-mentioned  rates  are  found  insufficient,  mileage 
each  way,  not  exceeding  ..         ..         ..         ..         ..010 


0     1 

0 

1    0 

0 

0  10 

0 

1    0 

0 

0  10 

0 

0  10 

c 

0    5 

0 

1   1 

0 

The  amount  actually 
and  reasonably 
incurred. 


RULES— 5th  MARCH,  1912. 


Tuesday,  the  fifth  day  of  March,   1912. 

In  pursuance  of  all  powers  vested  in  us  we  do  order  and  direct  ^T^ 
as  foUows:—  ^9'^'^^^  by\3rOOgie 
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Where  in  any  civil  or  commercial  matter  pending  before  a 
Court  or  tribunal  of  a  foreign  country,  a  letter  of  request  from  such 
Court  or  tribunal  for  the  service  on  any  person  in  New  South  Wales  of 
any  process  or  citation  in  such  matter,  accompanied  by  a  translation 
thereof  in  the  English  language,  and  by  two  copies  of  the  process  or 
citation  to  be  served  together  with  two  copies  thereof  in  the  English 
language,  is  transmitted  to  the  Supreme  Court  by  the  Attorney  General, 
with  an  intimation  that  it  is  desirable  that  effect  should  be  given  to 
such  letter  of  request,  the  following  procedure  shall  be  adopted : — 

(1.)  Service  of  the  process  or  citation  shall  be  effected  by  the 
person  whom  a  Judge  of  the  Court  may  from  time  to  time  appoint  for 
the  purpose,  or  by  the  authorised  agent  of  such  person. 

(2.)  Such  service  shall  be  effected  by  delivering  to  the  person 
to  be  served  one  copy  of  the  process  or  citation,  and  one  copy  of  the 
translation  thereof,  or  in  such  other  manner  as  may  be  directed  by  a 
Judge  if  he  is  satisfied  that  personal  service  cannot  be  effected. 

(3.)  After  service  has  been  effected,  the  process  server  shall 
return  to  the  Prothonotary  the  other  copies  of  the  process  or  citation 
and  the  translation  thereof,  together  with  an  affidavit  of  service  and 
particulars  of  his  charges  for  effecting  same. 

(4.)  The  authority  of  the  person  before  whom  such  affidavit  is 
sworn,  to  administer  an  oath,  and  his  signature,  shall  be  verified  by 
a  certificate  of  a  Notary  Public  or  of  the  Prothonotary. 

(5.)  The  Prothonotary  shall  give  a  certificate  of  the  amount 
which  is  properly  payable  for  the  cost  of  so  effecting  service. 

(6)  The  Prothonotary  shall  transmit  to  the  Attorney  General 
the  letter  of  request  for  service,  the  process  or  citation,  of  which  ser- 
vice has  been  effected,  and  the  translations  thereof,  together 
with  the  affidavit  and  certificates  hereinbefore  mentioned,  and  also  a 
certificate  under  the  seal  of  the  Court  in  the  form  given  in  the  Schedule 
hereto,  with  such  variations  as  circumstances  may  require. 

(7.)  Upon  the  application  of  the  Crown  Solicitor,  the  Court  or 
a  Judge  may  make  all  such  orders  for  substituted  service  or  otherwise 
as  may  be  necessary  to  give  effect  to  these  rules. 

(8.)  The  duties  of  the  Prothonotary  under  these  rules  may,  in 
his  absence,  or  during  his  indisposition,  or  at  his  request,  be  performed 
by  the  Chief  Clerk  of  the  Supreme  Court. 


SCHEDULE. 

I, ,  Prothonotary  of  the  Supreme  Court  of  New 

South  Wales,    hereby    certify    that    the    documents   annexed   hereto  are  as 
follows : — 

(1.)  The  original  letter  of  request  for  service  of  process  received  from  the 

Court   or   Tribunal   at in    the of 

in    the    matter    of versus 

and  the  translation  thereof  ;  and 

(2.)  The  process  received  with  such  letter  of  request  and  the  translation 
thereof ;    and 

(3.)  The  affidavit  of  service  upon the  person  to  be 

served  with  such  process,  duly  verified. 

And  I  further  certify  that  such  service  so  proved  and  the  proof  thereof  are 
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such  as  are  required  by  the  law  and  practice  of  the  Supreme  Court  of  New 
South  Wales.  And  I  further  certify  that  the  sum  which  is  properly  payable 
for  so  effecting  service  amounts  to  £  :         : 

Dated  this day  of 19 

(L.9.) 

Prothonotary. 

W.  P.  CULLEN,  C.J. 
ROBERT  D.  PRING,  J. 
DAVID  G.  FERGUSON,  A  J. 


RULE&— 12th  AUGUST,  1912. 


Monday,  the  twelfth  day. of  August,  1912. 

In  pursuance  of  all  powers  vested  in  us  we  do  order  and  direct 
as  follows  : —  ^ 

!•  The  Prothonotary  is  hereby  empowered  to  do  all  such  things 
and  transact  all  such  business  and  exercise  all  such  authority  and 
jurisdiction  in  respect  of  the  same  as  by  virtue  of  any  Statute  or  custom 
or  by  the  rules  and  practice  of  the  Court  in  its  Common  Law  Juris- 
diction are  now  done,  transacted,  or  exercised  by  a  Judge  in  Chambers , 
except  in  respect  of  the  following  proceedings  and  matters,  th^t  is 
to  say : — 

1.  Matters  relating  to  the  liberty  of  the  subject. 

2.  Matters  relating  to  Criminal  proceedings. 

3.  The  removal  of  Causes  from  Inferior  Courts. 

4.  Applications  for  change  of  Venue. 

5.  Applications   in  respect  of   pleadings. 

6.  Applications  for  Certificates  for  Costs. 

7.  Prohibitions,  Injunctions  and  Mandamus. 

8.  The  referring  of  Causes  to  Arbitration. 

9.  Special  cases  under  any  Statute. 

10.  Interpleader,  other  than  matters  relating  to  practice  only. 

11.  Discovery  or  inspection. 

12.  Reviewing  taxation  of  costs. 

13.  Staying  proceedings  after  verdict. 

14.  Applications  under  the  Real  Property  Act,  1900. 

15.  Foreign  Attachment. 

'f  Provided  that  consent  orders  may  be  made  in  any  case  by  the  Protho- 
notary, excepting  in  respect  of  matters  relating  to  the  liberty  of  the 
subject  or  to  Criminal  proceedings. 

These  Rules,  dealing  with  the  duties  of  the  Prothonotary,  have  been 
made  in  pursuance  of  s.  9  of  the  Supreme  Court  and  Circuit  Courts  (Amend- 
ment) Act,  191 2,  anUy  p.  52. 

2.  The  Prothonotary  may  refer  any  matter,  which  in  his  opinion 
should  be  so  referred,  to  a  Judge,  who  may  dispose  of  the  matter  or 
give  directions  thereon. 

8.  Upon  production  of  a  certificate  by  the  Prothonotary  that 
he  had  refused  to  make  an  order  in  an  ea;  jiarte  matter,  application 
may  be  made  to  a  Judge  for  such  order. 

B.I.P.  SUP.  7  (     r\r\n\o 
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4.  If  either  party  is  dissatisfied  with  the  decision  of  the  Pro- 
thonotary  in  any  other  matter,  he  may,  within  two  dajrs  from  such 
decision,  or  within  such  further  time  as  may  be  allowed  by  a  Judge, 
file  a  request  that  the  matter  be  referred  to  the  Judge  sitting  in  Cham- 
bers, and  shall,  within  the  same  time,  serve  a  notice  of  such  request 
having  been  filed. 

5.  The  matter  shall  thereupon  be  placed  in  the  list  of  matters 
for  hearing  on  the  then  next  day  on  which  a  Judge  shall  sit  for  Chamber 
work. 

6.  A  reference  shall  not  operate  as  a  stay  of  proceedings  unless 
a  Judge  or  the  Prothonotary  otherwise  orders. 

7.  The  costs  of  such  reference  shall  be  in  the  discretion  of  the 
Judge. 

8.  The  scales  of  costs  for  business  transacted  before  the  Protho- 
notary shall  be  the  same  as  are  fixed  for  business  transacted  before  the 
Judges. 

9.  In  any  case  in  which  the  Prothonotary  is  of  opinion  that 
the  attendance  of  Counsel  before  him  is  unnecessary,  he  may  give  a 
certificate  to  that  effect,  and  the  taxing  officer  may  act  upon  such 
certificate. 

10.  The  Court  fees  to  be  taken  in  respect  of  business  trans- 
acted under  these  rules  before  the  Prothonotary  shall  be  the  same  as 
those  which  are  now  taken  in  respect  of  the  same  business  when  trans- 
acted before  a  Judge. 

11.  The  duties  and  powers  of  the  Prothonotary  under  these 
rules  may,  in  his  absence  or  during  his  indisposition  or  at  his  request, 
be  performed  and  exercised  by  the  Deputy  Prothonotary. 

12.  The  gaoler  at  each  gaol  shall  forward  to  the  Prothonotary 
at  the  Supreme  Court,  Sydney,  seven  dajrs  before  the  days  appointed 
for  the  regular  sittings  of  the  said  Court  in  its  Criminal  Jurisdiction  at 
Darlinghurst  each  year,  a  return  in  writing  of  all  the  persons  detained 
in  such  gaol,  otherwise  than  in  pursuance  of  a  sentence. 

See  Supreme  Court  and  Circuit  Courts  (Amendment)  Act,   1912,  s.  8, 
ante,  p.  54. 

18.  Such  return  shall  be  in  the  form  in  the  Schedule  hereto  and 
shall  be  certified  by  the  gaoler  who  transmits  it. 

14.  Every  such  return  shall  be  handed  by  the  Prothonotary 
to  the  Associate  of  the  Judge  presiding  at  the  sittings  of  the  Central 
Criminal  Court  next  ensuing,  after  such  return  has  been  forwarded. 
The  Prothonotary  shall  also  hand  to  such  Associate  a  list  of  the  gaolers, 
if  any,  who  have  failed  to  forward  the  prescribed  return. 

W.  P.  CULLEN,  C.J. 
ROBERT  D.  PRING,  J. 
DAVID  G.  FERGUSON,  J. 
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RULES— 6th  DECEMBER,  1912. 


In  the  Supreme  Court 
of  New  South  Wales 

Friday,  the  sixth  day  of  December,  1912. 

It  is  hereby  ordered  that  Cootamuhdra  and  Narrabri  be  added 
to  the  list  of  towns  comprised  in  the  Schedule  to  the  Rules  of  the  15th 
December,  1904,  at  which  Writs  of  Summons  or  Writs  of  Subpoena 
may  be  issued. 

ROBERT  D.  PRING,  J. 
ALEXANDER  GORDON,  J. 
DAVID  G.  FERGUSON,  J. 


RULES— 10th  DECEMBER,  1912. 


In  the  Supreme  Court 
of  New  South  Wales 

Tuesday,  the  tenth  day  of  December,  1912. 

It  is  hereby  ordered  that  Rules  106,  436,  437,  470  and  471  be 
repealed,  and  the  following  Rules  substituted  in  their  place  : — 

106.  For  each  day  of  the  Sittings  there  shall  be  separate  Cause 
Lists  which  shall  be  taken  in  the  respective  Jury  Courts. 

486.  Before  such  introduction  such  person  shall  produce  to  the 
Secretary — 

(a)  A  certificate  of  his  having  passed  in  the  University  of  Sydney 

the  preliminary  examination  for  intending  articled  clerlffl  ;  or 

(b)  A  certificate  from  the  Registrar  of  the  University  of  Sydney 

of  his  having  passed  in  the  University  of  Sydney,  or  some  other 
University  recognised  by  it,  an  examination  entitling  him 
to  be  admitted  as  a  student  in  the  Faculty  of  Arts  or  the 
Faculty  of  Law  ;  or 

(c)  A  certificate  from  the  said  Registrar  of  his  having  passed  an 

examination  equivalent  to  one  of  those  mentioned  in  Clauses 
(a)  and  (b)  hereof  ;  or 

(d)  A  certificate  from  the  said  Registrar  of  his  having  matriculated 

and  attended  the  University  course  of  lectures  for  one  whole 
academic  year ;  or 

(e)  A  certificate  of  his  having  passed  in  England,  Scotland,  or 

Ireland,  the  preliminary  examinations  which  Articled  Clerks 
are  there  required  to  pass  ;    or 
(/)  The  testamur  of  his  degree  or  other  satisfactory  evidence  of 
his  being  a  graduate  within  the  meaning  of  Rule  427. 

487,  At  the  time  of  such  introduction  the  intended  master  or 
his  agent  shall  produce  to  the  Judge  satisfactory  certificates  of  the 
character  of  such  person  and  of  his  fitness  to  be  admitted  to  articles, 
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the  intended  articles  unexecuted,  and  a  certificate  by  the  Secretary 
of  compliance  with  the  last  preceding  Rule  indorsed  upon  such  articles . 

470.  Every  person  desirous  of  presenting  himself  for  the  pre- 
liminary examination  for  intending  Articled  Clerks  under  clause  (a) 
of  Rule  436  shall  give  notice  thereof  to  the  Secretary  and  pay  to  him  a 
fee  of  five  pounds  not  less  than  sixteen  days  before  the  day  appointed 
for  such  examination. 

471.  Every  person  desiring  to  obtain  a  certificate  under  Clauses 
(b)  or  (c)  of  Rule  436  for  the  purpose  of  being  admitted  to  articles  shall 
give  notice  to  the  Secretary  and  pay  to  him  a  fee  of  five  pounds. 

ROBERT  D.  PRING,  J. 
P.  W.  STREET,  J. 
R.  M.  SLY,  J. 
ALEXANDER  GORDON,  J. 
DAVID  G.  FERGUSON,  J. 
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NOTES  OF  CASES 

On  Points  of  Practice  in  the  Common  Law  Jurisdiction 
of  the  Supreme  Court  of  New  South  Wales,  decided 
since  the  publication  of  Rolin  and  Innes'  Supreme 
Court  Practice ;  arranged  as  notes  to  that  book. 
The  reference  **  S.C.P.  p,  15  "  is  to  the  page  in  Rolin 
and  Innes*  Supreme  Court  Practice. 


S.C.P.,  p.  15. 

C.L.P.  Act,  s.  16— Writ  of  sammons — Service  on  foreign  company  carrying 
on  lousiness  liere. — A  foreign  company  may  carry  on  business  here  through 
agents  in  such  a  way  as  to  be  resident  here,  and  service  of  a  writ  of  summons 
on  the  agents  may  be  good  service  ;  whether,  when  a  limited  company  are 
the  agents,  service  on  that  company  is  good  service  on  the  principal,  quaere : 
Spicer  and  Others  v.  The  International  Paper  Co.,  (1904),  21  W.N.  136. 

Service  of  a  writ  on  agents  within  the  jurisdiction  set  aside,  the  Court 
holding  on  the  facts  that  the  foreign  company  had  not  a  business  domicile  in 
the  State:    Denham  v.  Armour,  (1905),  22  W.N.  142. 

An  American  steamship  company  represented  here  by  an  agent,  held, 
not  to  be  resident  in  this  State  for  the  purpose  of  being  sued  here  :  Williams 
V.  United  States  and  A.  S.S.  Co.,  (1909),  25  W.N.  43. 

S.C.P.,  pp.  16,  18. 

C.L.P.  Act,  s.  17 — Service  of  writ  of  sammons— Affidavit—Irregnlarity — 
Delay. — The  affidavit  of  service  stated  that  the  writ  had  been  served  by 
"  leaving  it  with  Colin  Bisher  at  the  last  known  residence  of  the  defendant." 
On  appUcation  to  set  aside  judgment  signed  in  default  of  appecu^ance,  held, 
that  the  affidavit  was  irregular ;  but  as  the  application  was  four  months 
after  service  of  writ,  judgment  was  set  aside  on  terms  only  :  Crawford  v. 
Fisher,    (1907),    24   W.N.    102. 

C.L.P.  Act,  s.  17— Service  of  writ— Leaving  with  cleric  at  office.— Judg- 
ment for  want  of  appearance  was  set  aside,  with  costs,  when  the  writ  had 
been  served  on  a  clerk  in  the  defendant's  office  ;  although  there  was  no  affi- 
davit of  merits,  or  that  the  writ  had  not  come  to  defendant's  knowledge  : 
Edgley  v.  Rankin,  (1904),  21  W.N.  143. 

S.C.P.,  p.  24. 

C.L.P.  Act,  s.  24— Special  endorsement— Interest — Where  a  claim  for 
interest  was  included  in  the  special  endorsement,  the  Court  refused  to  assume, 
in  the  absence  of  evidence  to  that  effect,  that  interest  was  not  in  fact  recover- 
able, and  held  the  writ  good :    Brooks^  Co.  v.  Smith,  (1903),  20  W.N.  77. 

Special  endorsement — Cash  advanced. — Where  a  writ  was  spedally 
endorsed  "  to  amount  of  cash  advanced  by  plaintiff  to  defendant,"  held, 
that  this  did  not  necessarily  mean  "  money  lent,"  but  a  claim  for  **  money 
received  "  could  be  proved :  Daley  v.  Knowles,  (1905),  5  S.R.  (N.S.W.)  611; 
22  W.N.  194. 

S.C.P.,  p.  48. 

C.L.P.  Act,  8.  61— False  plea— Strilcing  oat— Pleas  not  being  admittedly 
false  could  not  be  struck  out :  Hilder  v.  Mulcahy,  1  W.N.  70,  explained : 
Rand  v.  McLean,  (1903),  20  W.N.  181. 

After  Hilder  v.  Mulcahy,  i  W.N.  70,  add,  see  Reid  v.  Taylor,  10  W.N.  123. 


S.C.P. : — Rolin  and  Tnnes' 
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S.C.P.,  p.  45. 

C.L.P.  Act,  s.  69— Deelaration  within  a  year.— After  service  of  writ  pro- 
ceedings were  stayed  for  several  years  at  defendant's  request.  Plaintiff  Uien 
gave  defendant  notice  that  he  intended  to  proceed,  and  sign  judgment  for 
want  of  appearance  ;  defendant  entered  an  appearance,  and  plaintiff  filed 
a  declaration.     Pring,  J.,  set  aside  the  declaration  :    Parish  v.  Brown,  (1904), 

21  W.N.  21. 

S.C.P.y      p.      61. 

C.L.P.  Act,  s.  79— Cross  aetion— Principal  and  agent.— In  an  action  by 
an  undisclosed  principal  on  a  contract  made  by  his  agent,  the  defendant 
cannot  plead  a  cross-action  claiming  damages  for  breach  of  the  contract  by 
the  agent :    Stevenson  v.  Carpenter,  (1904),  4  S.R.  (N.S.W.)  129  ;   21  W.N.  42. 

Pleas  of  breaeh  of  warranty  and  fraud. — To  an  action  on  a  promissory 
note  given  in  part  payment  for  a  share  of  a  business,  the  defendant  pleaded 
two  pleas  of  cross-action  ;  (i)  for  breach  of  warranty  ;  (2)  for  fraudulent 
representation.  On  summons  for  leave  to  plead  these  pleas  leave  was 
refused  ;    Simpson  v.  Kemp,  (1907),  24  W.N.  176. 

Arising  out  of  the  same  subject  matter. — A  plea  of  cross-action  was 
allowed  where  the  matter  pleaded  related  to  the  same  subject  matter  as  the 
cause  of  action  declared  on,  although  it  did  not  arise  out  of  the  same  contract : 
Assets  &*  General  Finance  Co.  v.  Crick,  {191 1),  28  W.N.  91. 

S.C.P.,  p.  55. 

C.L.P.  Act,  s.  88— Costs  after  acceptance  of  money  paid  into  Court — 
Costs  of  a  commission. — Plaintiff  accepted  a  sum  paid  into  Court,  and  dis- 
continued the  action  ;  costs  of  a  commission  to  examine  defendant's  wit- 
nesses incurred  before  plea,  made  by  the  order  costs  in  the  cause,  were  allowed 
to  the  defendant :    Federal  S.N.  Co.  v.  Currie,  (1903),  20  W.N.  217. 

S.C.P.,  p.  58. 

C.L.P.  Act,  s.  90— Pleading  several  matters— Crown.— In  a  suit  nominally 
by  the  Crown,  but  really  between  individuals,  the  Crown  waiving  its  right 
to  object,  Sly,  J.,  allowed  several  matters  to  be  pleaded  :  R.  v.  Miller,  (1908), 
25  W.N.  165. 

S.C.P.,  p.  60. 

C.L.P.  Act,  s.  92 — Setting  aside  ex  parte  order  to  plead  several  matters. — 

An  ex  parte  order  granting  leave  to  plead  several  matters  may  be  set  aside  by 
a  Judge  in  Chambers:    Garrett  v.  Hasler,  (1904),  21  W.N.  206. 

S.C.P.,  p.  65. 

C.L.P.  Act,  s.  100 — Demurrer— Right  to  begin.— Defendant  having 
demurred  to  the  rephcation,  plaintiff  gave  notice  of  intention  to  object  to 
the  plea.  Held,  that  this  was  not  a  cross-demurrer,  and  defendant  began  : 
Clisdell  V.  Gihney,  (1904),  4  S.R.  (N.S.W.)  670  ;   21  W.N.  237. 

S.C.P.,  pp.  66-71. 

C.L.P.  Act,  s.  102 — Discovery — Right  to. — A  party  who  brings  himself 
within  the  requirements  of  s.  102  of  the  C.L.P.  Act  is  entitled  to  a  discovery 
order  as  a  matter  of  right :    Macintosh  v.  Dun,  (1905),  5  S.R.  (N.S.W.)  99 ; 

22  W.N.   19. 

Discovery — Commonwealth. — An  order  for  discovery  cannot  be  made 
against  the  Commonwealth,  defendant  in  an  action :  Commotiwealth  v. 
Baume,  (1905),  2  C.L.R.  405  ;  reversing  22  W.N.  5. 

Discovery — Action  for  penalty. — Discovery  will  not  be  granted  in  aid  of 
an  action  for  a  penalty  :    Ballard  v.  Coles,  (1906),  23  W.N.  80. 

Discovery — Libel — Damages. — Defendant  in  an  action  for  libel  who 
pleads  the  general  issue  is  not  entitled  to  an  order  for  discovery  to  enable 
him  to  cut  down  damages  :  Co-operative  Coupon  Co.  v.  InglisS*  Co.,  (1903), 
20  W.N.  233. 
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Discovery — Res  Judieata — Seeond  applleatlon.— Application  for  dis- 
covery, made  after  the  pleadings,  was  refused  on  the  ground  that  an  appli- 
cation made  before  declaration  had  been  refused:  Macintosh  and  Another 
V.  Dun  and  Others,  (1904),  21  W.N.  232  ;  reversed  on  appeal,  5  S.R.  (N.S.W.) 
99  ;    22  W.N.  19. 

Diseovery  More  deelaratlon — Libel  aetion. — Discovery  before  declaration 
refused  in  a  libel  action :    Macintosh  v.  Dun,  (1904),  21  W.N.  200. 

Diseovery — Inspection  before  declaration. — In  an  action  on  a  policy 
of  life  insurance  the  plaintiff  is  entitled  to  the  production  of  the  proposal 
before  declaration :  Williams  v.  Mutual  Life  Association  of  Australasia, 
(1904),  21  W.N.  99. 

Discovery — Affidavit  by  agent. — The  Court  cannot  order  an  affidavit  of 
discovery  to  be  made  by  an  agent  of  the  parties  sued,  or  limit  the  order  by 
ordering  the  affidavit  to  be  made  by  some  of  the  plaintiffs  instead  of  by  all 
of  them :  Spicer  and  Others  v.  The  International  Paper  Co.^  (1904),  21  W.N. 
184. 

Discovery — Answer  on  affidavit. — Sly,  J.,  made  a  discovery  order, 
ordering  that  the  defendant  answer  on  affidavit  stating  what  he  knows  as  to 
the  custody  of  "certain  documents  and  whether  they  or  any  of  them  have 
been  in  his  possession  or  power,"  and,  if  so,  '*  stating  particulars  of  the  same, 
and  when  they  were  last  in  his  possession  or  power,  and  what  has  become  of 
them,  and  in  whose  possession  they  now  are  "  ;  held,  on  appeal,  that  the  latter 
part  of  the  order  must  be  struck  out,  as  beyond  the  powers  of  the  Court : 
Pendlebury  v.  O'Neill,  (191 1).  n  S.R.  (N.S.W.)  188  ;    28  W.N.  59. 

S.C.P.,  pp.  76,  76. 

C.L.P.  Act,  s.  106— Chapge  of  venue — Powers  of  Judge — RR«  116, 117. — 

Rules  116,  117,  giving  power  to  a  Judge  in  Chambers  to  order  a  change  of 
venue,  are  not  ultra  vtres  :  Wills  v.  Garrett,  (1905),  22  W.N.  59. 

Change  of  venue— Agreement  between  parties.— An  agreement  between 
the  parties  that  the  plaintiff  in  the  event  of  defendant's  default  might  sue 
in  Sydney,  held,  not  to  alter  the  discretion  of  the  Court  on  an  application  for 
change  of  venue :    Angas  v.  Tremaine,  (1900),  25  W.N.  43. 

Change  of  venue — Plaintiff's  application— Costs  of  summons. — Plaintiff 
asked  defendant  to  consent  to  change  of  venue  from  Sydney  to  Bathurst  ; 
defendant  refused  to  consent,  but  on  the  summons  admitted  that  Bathurst 
was  more  convenient ;  no  order  made  as  to  costs  ;  defendant  had  refused  to 
consent,  but  plaintiff  could  have  laid  the  venue  at  Bathurst  originally  :  Batty 
V.  Municipal  Council  of  Blayney,  (191 2),  29  W.N.  167. 

Change  of  venue — Appeal. — The  Court  on  appeal  will  be  slow  to  interfere 
except  where  the  Judge  has  acted  on  a  wrong  principle :  Budge  v.  Britten, 
(1903),  20  W.N.  87. 

Change  of  venue — Evidence. — There  is  no  general  rule  that  in  applications 
for  change  of  venue,  the  nature  of  the  evidence  to  be  given  by  applicant's 
witnesses  must  be  stated:  Australasian  Sheep  Dip  Co.  v.  Kramer,  (1903), 
20  W.N.  234. 

Change  of  venue — Evidence. — In  applications  for  change  of  venue  it  is 
enough  to  state  on  affidavit  that  the  witnesses  are  necessary  and  material : 
Churchill  v.  Collman,  (1905),  22  W.N.  218. 

Change  of  venue — Fair  and  unprejudiced  trial. — In  an  action  of  libel, 
venue  was  laid  in  Sydney  ;  change  of  venue  to  Wagga  refused,  because  the 
defendant,  since  action  brought,  had  published  articles  in  his  newspaper 
circulating  in  Wagga  tending  to  prejudice  the  fair  trial  of  the  action  :  Napier 
V.  Cowin,  (191 1),  28  W.N.  78. 

Change  of  venue— Delay  in  hearing.— Venue  in  a  country  case  changed 
to  a  circuit  court,  although  the  case  was  thereby  delayed  for  some  months: 
Michell  V.  Car  stairs,  (1904),  21  W.N.  100. 

In  a  slander  action,  change  of  venue  was  refused  on  the  ground  that 
sending  the  case  to  the  circuit  court  involved  three  months'  delay :  Wills  v. 
Garrett,  (1905),  22  W.N.  59. 

Change  of  venuif^Country  cases. — O'Donoghue  v.  Oliphant,  18  W.N. 
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117  ;  but  see  Kiehone  v.  Sullivan,  (1903),  20  W.N.  34  ;  Permewan,  Wright 
V.  Pearce,  (1903),  20  W.N.  202. 

EJeetment— Change  of  venue— C.L.P.  Act,  s.  109. — Defendant  in  eject- 
ment applied  for  a  change  of  venue  before  issue  filed  ;  held,  that  the  appli- 
cation was  premature  :   Mann  v.  Wilson,  (191 2),  29  W.N.  92. 

S.C.P.,  p.  79. 

C.L.P.   Act,  s.   112 — Postponement  of  trial— Contempt  by  plaintiff. — 

Publication  by  plaintiff,  after  writ  issued,  of  statements  relating  to  the  matters 
in  dispute  in  a  libel  action,  held,  not  a  groimd  for  postponing  the  trial,  even 
though  the  statements  might  be  a  contempt  of  Court :  Godhard  v.  Inglis  S* 
Co.,  (1903),  20  W.N.  258. 

S.C.P.,  p.  81. 

C.L.P.  Act,  8S.  117-119— Remitting  action  to  District  Court— These 
sections  are  repealed ;  see  now  District  Courts  Act,  1 9 1 2,  ss.  2,  1 39,  &c.,  ante,  p.  7. 

S.C.P.,  p.  89. 

C.L.P.  Act,  s.  140. — See  the  Usury  Bills  of  Irading  and  Written  Memo- 
randa Act,  1902,  s.  4,  which  provides  that  in  all  cases  where  interest  for  the 
loan  of  money  or  upon  any  other  contract  may  be  recovered  in  any  action 
or  suit,  the  amount  so  recovered  shall  not,  where  the  rate  of  interest  has  not 
been  previously  agreed  upon  by  the  parties,  exceed  eight  per  cent,  per  annum. 

S.C.P.,  p.  89. 

C.L.P.  Act,  s.  140 — Interest. — To  entitle  a  plaintiff  to  recover  interest 
under  s.  140  (a)  of  the  Common  Law  Procedure  Act,  on  a  debt  payable  by 
virtue  of  a  written  instrument,  the  date  of  payment  must  be  fixed  by  the 
instrument  itself :  it  is  not  enough  that  the  payment  shoiild  be  contingent 
on  an  event  which  did  in  fact  happen  :  Hough  v.  Whitty,  (1903),  20  W.N.  218. 

S.C.P.,  p.  96. 

C.L.P.  Act,  s.  95 — Death  of  a  defendant  partner — Sunrival— Attorney's 
retainer. — An  attorney  was  retained  by  one  partner  to  appear  and  defend  an 
action  for  the  firm  ;  the  partner  died,  suggestion  was  entered,  and  the 
action .  continued  against  the  other  partner,  who  was  out  of  jurisdiction  ; 
held,  that  the  attorney's  retainer  continued  :  MacDonald  v.  Roche,  (1903),  20 
W.N.  89. 

S.C.P.,  pp.  101-105. 

C.L.P.  Act,  s.  160  —  New  trUl  —  Verdict  for  £21.— The  Court  ex- 
pressed an  opinion  that,  even  if  the  first  trial  was  abortive,  they  would  not 
grant  a  new  trial  in  an  action  for  goods  sold,  where  only  £21  was  involved 
and  the  parties  lived  in  the  coimtry  :    Killen  v.  Robinson,  (1907),  24  W.N.  8. 

But  where  the  Court  thought  a  verdict  for  £1^  in  a  claim  for  goods  sold 
and  delivered  was  demonstrably  wrong,  a  new  trial  was  granted :  Malouf  v. 
John,  (1903),  20  W.N.  73. 

New  trial— Conversing  with  Juryman. — Defendant  moved  for  a  new  trial 
on  the  ground  that  plaintiff,  during  the  trial,  was  guilty  of  misconduct  in 
conversing  with  one  of  the  jurymen  ;  held,  by  the  Full  Court,  that  it  was 
impossible  to  deal  with  the  matter  on  affidavits,  and  the  rule  was  discharged  : 
Henley  v.  Shoppee,  (1908),  25  W.N.  29. 

New  trial — Issue  not  tried. — A  Judge,  trying  a  case  without  a  jury,  did 
not  determine  the  issues  ;  new  trial  granted :  Merewether  v.  Scottish  Aus- 
tralian Mining  Co.,  (1906),  23  W.N.  106  ;    aff.  4  C.L.R.  953. 

New  trial — Evidence  wrongly  admitted.— Where  the  Court  were  of  opinion 
that  evidence  had  been  wrongly  admitted,  but  that  it  did  not  influence  the 
minds  of  the  jury,  new  trial  was  refused  :  Carbury  v.  Measures,  (1904), 
4  S.R.  (N.S.W.)  569  ;    21  W.N.  169. 

Nonsuit  on  opening. — A  Judge  cannot  nonsuit  a  plaintiff  without  his 
consent  on  counsel's  opening  statement  without  hearing  the  evidence  ten 
dered  for  plaintiff  :  Peat  v.  Irvine,  (1910),  27  W.N.  121. 
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Nonsuit  after  adverse  ruling. — A  plaintiff  accepting  a  nonsuit  after  an 
adverse  ruling  by  the  J  udge  is  not  precluded  from  appealing :  Bowling  v. 
Farrell,  (1903),  3  S.R.  (N.S.W.)  42. 

New  trial — Excessive  damages. — New  trial  granted  on  this  ground  on 
question  of  damages  only  in  a  slander  action  :  Daley  v.  Lundin^  (1908),  8  S.R. 
(N.S.W.)  447;    25  W.N.  119. 

Inadequate  damages. — New  trial  asked  for  on  this  ground  in  a  slander 
action  refused:  Webb  v.  Louis,  (1907),  7  S.R.  (N.S.W.)  734  ;  24  W.N.  194. 
A  new  trial  will  only  be  granted  on  this  ground  in  a  very  clear  case  :  Houlton 
V.  Liddy,  (1908),  25  W.N.  124. 

New  trial — Excessive  damages. — In  an  action  for  dishonour  of  a  cheque 
and  for  Ubel,  verdict  £800,  a  new  trial  was  granted  on  the  ground  of  excessive 
damages:  Miles  v.  Commercial  Banking  Co.,  (1904),  4  S.R.  223  ;  21  W.N. 
84  ;  affirmed  in  H.C.,  i  C.L.R.  470. 

Power  of  Court  to  reduce  damages.~The  Court  has  no  right  to  reduce 
damages  unless  both  parties  consent :  Watt  v.  Watt  (1905),  A.C.  115;  Baume 
V.  Commonwealth,  4  C.L.R.  97. 

New  trial — Misdirection. — A  new  trial  will  not  be  granted  on  the  ground 
of  misdirection  unless  the  attention  of  the  Judge  at  the  trial  has  been  called 
to  the  alleged  misdirection,  and  opportunity  has  been  given  to  correct  it : 
Barker  v.  Smith,  (1907),  7  S.R.  (N.S.W.)  716  ;  24  W.N.  175,  following  Mutual 
Life  Insurance  Co.  of  New  York  v.  Moss,  4  C.L.R.  311. 

But  on  a  question  of  the  right  measure  of  damages,  it  seems  not  essential 
to  call  the  attention  of  the  Judge  at  the  trial :  see  Holmes  v.  Jones,  (1907),  4 
C.L.R.  at  p.   1696. 

New  trial — Costs  of  first  trial. — The  Court  has  power  to  order  that  costs 
of  the  first  trial  should  be  costs  in  the  cause  :  Gorman  v.  Wills,  4  C.L.R.  780  ; 
and  this  may  now  be  regarded  as  the  usual  course. 

S.C.P..  p.  111. 

C.L.P.  Act,  s.  180— Attachment  of  debts— Examination  of  Judgment 
debtor. — An  order  for  examination  of  a  judgment  debtor  under  s.  180  of  the 
Common  Law  Procedure  Act  may  be  made  ex  parte,  without  summons : 
Crossman  v.  Paul,  (1904),  21  W.N.  145. 

S.C.P.,  p.  117. 

C.L.P.  Act,  s.  188 — Foreign  attachment — Company.— Property  of  the 
defendant  in  the  hands  of  an  incorporated  company  may  be  attached  by 
process  of  foreign  attachment ;  so  held  by  the  Full  Court :  Ash  v.  Wall^ 
(191 1),  II  S.R.  (N.S.W.)  «;4  ;  28  W.N.  11  ;  overruling  Langer  v.  Wahrtreu, 
21  W.N.  49. 

S.C.P.,  p.  119. 

C.L.P.  Act,  s.  194 — Foreign  attachment. — In  an  application  by  the  plain- 
tiff under  s.  194  of  the  Common  Law  Procedure  Act,  the  Court  ordered  that 
money  in  the  hands  of  the  garnishee  should  be  brought  into  Court  to  abide 
the  result  of  the  action,  and  that  the  plaintiff  should  pay  the  garnishee's  costs 
of  appearing,  to  be  repaid  to  the  plaintiff  out  of  the  money  in  Court,  if  he 
succeeded  in  the  action :  Dalton  Brothers  of  Sydney  Ltd.  v.  Cable,  (1908),  25 
W.N.   151. 

S.C.P.,  pp.  129,  133. 

C.L.P.  Act,  ss.  216,  281— Ejectment— Undivided  moiety— Affidavit 
denying  ouster. — Defendant  appearing  in  an  action  of  ejectment  gave  notice 
that  he  limited  his  defence  to  an  un<5vided  moiety  of  the  land,  but  filed  no 
affidavit  denjring  ouster.  Pring,  J.,  refused  to  set  aside  the  appearance : 
Burrows  v    Brownell,  (1903),  20  W.N.   126. 

S.C.P.,  p.  133. 

C.L.P.  Act,  s.  228— Ejectment— Time  for  issuing  execution.—''  Within  " 
in  this  section  must  be  read  "  after,"  and  the  Court  need  not  &r  a  time  for 
execution  ;    if  none  is  fixed,  the  plaintifi  may  issue  execution  after  fourteen 
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days  from  entering  verdict,  or  after  the  fifth  day  in  term  after  the  verdict, 
whichever  first  happens  :   Heydon  v.  Lillis,  {1907),  4  CX.R.  1261. 

S.C.P.,  p.  189. 

SUy — Vexatious  Mtion — C».  xt. — A  Judge  has  inherent  power  to  stay 
the  proceedings  in  an  action  which  must  certainly  fail,  and  is  therefore  vexa- 
tious. In  an  action  on  a  bond  alleging  that  the  defendant  had  agreed  to 
put  in  special  bail,  but  had  nbt  done  so,  special  bail  had  been  put  in,  but  no 
"  rule  of  allowance  "  obtained ;  A^W,  that  the  practice  here  wa,>»  controlled  by  the 
rules  of  Court,  and  no  ''  rule  of  allowance  was  necessary  "  :  Gregory  v.  Coiner - 
ford^   (1909),   26  W.N.   42. 

SUy  of  proceedings— Vexatious  action.— The  Court  has  jiurisdiction  to 
stay  proceedings  in  an  action  which  cannot  possibly  succeed  :  McLaughlin 
V.  Fosbery,  (1904),  i  C.I^.R.  546. 

Stay  of  proceedings — Vexatious  action. — A  vexatious  and  frivolous  action 
may  be  stayed  :  McLaughlin  v.  Wesigarlh,  (1904),  4  S.R.  (N.S.W.)  660  ;  21 
W.N.  225  ;    in  P.C,  6  S.R.  (N.S.W.)  664. 

Stay — No  cause  of  action. — An  action  for  slander  alleged  to  have  been 
uttered  by  a  servant  of  the  defendants,  was  stayed,  there  being  no  evidence 
that  the  slander  was  uttered  by  the  servant  in  the  course  of  his  employment, 
or  for  the  defendants :  Avery  v.  The  Sydney  Harbour  Trust  Commissioners ^ 
(1905),  22  W.N.  54- 

Stay— Frivolous  and  vexatious  action.— Apphcation  to  stay  an  action 
as  "  frivolous  and  vexatious  "  refused  ;  the  action  was  one  of  assault,  brought 
by  a  solicitor  against  the  chairman  of  a  Lioensing  Court ;  Gannon  v.  Smithers, 
(1907),  24  W.N.  36. 

Stay  of  action- Res  Judicata.— Plaintiff  sued  in  the  District  Court  for 
fraudulent  misrepresentation  ;  the  same  claim  had  previously  been  made  in 
defence  to  an  action  by  the  present  defendants ;  Scholes,  D.C.J.,  stayed  the 
present  action  as  vexatious  :    Harrigan  v.  Walker,  (19 10),  27  W.N.  50. 

Stay  of  proceedings  pending  decision  in  another  matter.— Stay  of  pro- 
ceedings in  an  action  of  trespass  granted  till  the  hearing  of  an  appeal  to  the 
Full  Court  from  the  order  of  a  Judge  setting  aside  a  writ  of  ca.  sn.,  where  the 
fact  that  the  ca.  sa.  was  rightly  issued  would  be  a  defence  to  the  action  : 
Ferris  v.  Lambion  and  Another ,  (i905)»  22  W.N.  56. 

Stay  after  trial  for  purposes  of  appeal. — Stay  of  proceedings  granted  after 
trial  to  permit  an  appeal  to  the  High  Court:  Green  v.  Green,  (1903),  20 
W.N.  279. 

Stay  of  proceedings — Two  actions— High  Court  and  Supreme  Court.— 
Plaintiff  sued  in  the  High  Court  for  arrears  of  money  due  on  a  deed  up  to 
June  ;  and  afterwards  brought  another  action  in  the  Supreme  Court  for 
money  due  after  June  ;  held,  that  the  second  action  was  not  vexatious  ; 
Price  V.   Price,  (1910),  27  W.N.   114. 

Stay  of  proceedings  on  High  Court  Judgment.— The  Court  has  no  power 
to  stay  proceedings  on  a  judgment  of  the  High  Court,  pending  an  appeal  to 
the  Privy  Council:  Macintosh  v.  Duv,  (1906),  6  S.R.  (N.S.W.)  451  ;  23 
W.N.   152. 

Stay  of  proceedings — District  Court  appeal.— The  Supreme  Court  has 
jurisdiction  to  stay  proceedings  on  a  judgment  of  the  District  Court,  when 
an  appeal  from  that  judgment  is  pending :  Smedley  v.  The  Council  of  the 
Municipality  of  Ash  field,   (191 1),  28  W.N.  46. 

S.C.P.,  p.  148. 

C.L.P.  Act,  s.  256 — Production  of  documents. — An  order  for  the  production 
of  depositions  under  s.  256  of  the  C.L.P.  Act  must  be  made  at  the  hearing  of 
the  matter  ;  application  made  to  the  Court  before  the  hearing  refused  :  Ex 
parte  Umpelby,  (1906),  23  W.N.  54. 

S.C.P.,  p.  150. 

C.L.P.    Act,    s.    259— Amendment— Indorsement    <*  In    Chambers.*'— 

Amendment  will  be  allowed  where  papers  are  not  indorsed  "  In  Chambers  "  : 
Ex  parte  Johnson,  {1908),  25  W.N.  9  ;    DoseS*  Co.  v.  Burke,  (1906),  23  W.N. 
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2;  Ex  parte  BarneU,  (1907),  7  S.R.  (N.S.W.)  788;  24  W.N.  109; 
although  it  had  been  refused,  and  an  application  dismissed  with  costs :  Ex 
parte  Witton,  (1904),  21   W.N.  205. 

Rule  made  raturnable  before  Judge  **  in  Chambers." — A  rule  nisi  for  a 
statutory  prohibition  was  made  returnable  before  a  Judge  "  in  Chambers  "  ; 
on  objection  taken,  amended  by  striking  out  the  words  "  in  Chambers  "  : 
Ex  parte  Radford,  (1910),  27  W.N.  166;  amendment  refused:  Ex  parte 
Dawson,  (1903),  20  W.N.  206. 

Words  **  writ  of  *'  added  to  rule  nisi. — Amendment  would  be  made  when 
the  rule  nisi  for  a  prohibition  called  on  the  respondents  to  show  cause  why  a 
"  prohibition  should  not  issue,"  omitting  the  words  "  writ  of  "  :  Ex  parte 
Wark,  (1905),  22  W.N.  10. 

Serviee  of  amended  rule  nisL — A  trivial  amendment  was  made  in  a  rule 
nisi  for  a  prohibition  after  service  of  the  rule  ;  but  the  rule  as  amended  was 
not  served  ;  on  the  point  being  taken  at  the  hearing  of  the  rule  absolute, 
service  was  allowed  of  the  amended  rule  nunc  pro  tunc :    Ex  parte  Barnier, 

4  S.R.  (N.S.W.)  124  ;  (1904),  21  W.N.  36. 

Clerical  error — Rule  nisi  for  new  triaL— A  memorandum  for  a  rule  nisi 
for  a  new  trial  omitted  to  ask  for  a  new  trial ;  the  Court  allowed  an  amend- 
ment:    Campbell  v.  Railway  Commissioner,  (1903),  20  W.N.  171. 

Indorsement  of  name  on  rule  and  affidavits. — When  respondent's  name 
was  omitted  from  the  indorsement  and  title  on  a  rule  nisi,  and  the  affidavits 
in  support,  amendment  was  allowed  :   Ex  parte  Edwards,  (i903)»  20  W.N.  229. 

Jurat  amended.— The  jurat  of  an  affidavit  omitted  to  state  the  place 
where  the  affidavit  was  sworn  ;  anfendment  allowed  :  Ex  parte  Eslick,  (i905)» 

5  S.R.  (N.S.W.)  470  ;    22  W.N.  148. 

Adding  plea  of  fraud. — Apphcation  to  add  a  plea  of  fraud  refused  after 
issue  joined,  there  being  no  affidavit  showing  the  facts  relied  upon,  or  stating 
the  time  when  they  came  to  defendant's  knowlege  :  Falk  v.  Lysaght  Bros.  <? 
Co.,  (1904),  21  W.N.  38  ;  but  see  2  C.L.R.  421. 

Amending  postea. — See  Huband  Smith  v.  Dowe,  (1906)  23  W.N.  171, 
noted  post,  S.C.P.  p.  157. 

Amendment  Judgment. — See  Glasson  v.  Barry,  29  W.N.  123  ;  noted 
post,  S.C.P.,  p.  157. 

S.C.P.,  p.  168. 

Costs— ^Where  Jurisdiction  of  Court  wrongly  invoked. — Where  the 
jurisdiction  of  the  Court  is  wrongly  invoked  the  Court  has  power  to  make  an 
order  for  costs  against  the  applicant :    Strachan  v.  Irmer,  (1910),  27  W.N.  45. 

S.C.P.,  p.  168. 

Security  for  costs — Plaintiff  out  of  Jurisdiction. — Security  ordered, 
although  the  plaintiff  had  ample  personal  assets  within  the  jurisdiction : 
Baume  v.  Lockyer,  (1903),  20  W.N.  195. 

Security  for  costs— Plaintiff  a  bankrupt.— The  facts  that  plainti£F  is  an 
uncertificated  bankrupt,  and  that  the  Official  Assignee  stated  that  he  intends 
to  claim  any  moneys  recovered,  do  not  entitle  defendant  to  security  for 
costs:    Caraher  v.  Gillespie,  (1906),  23  W.N.  161. 

S.C.P.,  p.  156. 

Costs  on  several  issues— Interlocutory  proeeedings.~Plaintiff  in  an 
action  claimed  ;£i46  ;  defendant  claimed  £300  under  a  plea  of  cross-action  ; 
the  arbitrator  to  whom  the  action  was  referred  found  for  the  defendant,  with 
;£37  damages  on  his  plea  of  cross-action,  and  a  verdict  for  the  plaintiff  for 
;£io9.  Held,  that  plaintiff  was  entitled  to  the  general  costs  of  the  action, 
and  therefore  to  the  costs  of  discovery  orders  taken  out  by  both  parties, 
where  the  costs  had  been  made  costs  in  the  cause ;  that  the  arbitrator's  fees 
followed  the  event,  and  could  not  be  apportioned  ;  that  the  defendant's  costs 
of  the  issue  on  which  he  succeeded  should  be  taxed  on  the  highest  scale  ; 
that  defendant  was  not  entitled  to  the  costs  of  the  plea  of  cross-action  which 
were  made  costs  in  the  case  :    Nixon  v.  Howes,  (1907),  24  W.N.  156. 
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S.C.P.,  p.  167. 

PostM— Distributive  issues— Amendment. — In  an  action  on  contract, 
claiming  £235,  an  arbitrator  found  all  issues  for  the  plaintiff,  and  £40  damages  ; 
application  to  amend  the  postea  by  entering  judgment  for  ;£i95»  balance  of 
the  amount  claimed,  was  refused:  Huband  Smith  v.  Dowe,  (i90(5),  23  W.N. 
171. 

S.C.P.,  p.  167. 

Costs — Taxation. — Costs  are  taxed  in  accordance  with  the  incipitur  of 
judgment,  and  not  according  to  the  postea  ;  judgment  therefore  amended  to 
correspond  with  the  postea.  The  Court  will  not  give  directions  in  advance 
as  to  how  a  bill  should  be  taxed  :    Glasson  v.  Barry,  ( 1912),  29  W.N.  123. 

S.C.P.,  p.  167. 

Costs  on  plea  of  eross  aetion— Amendment  of  postea. — In  an  action  on  a 
p.n.  for  £7$  the  only  plea  was  one  of  cross-action  ;  the  jury  returned  a  ver- 
dict for  the  plaintiff  for  £2$  ;  and  the  postea  was  so  entered  ;  the  Prothonotary 
refusing  to  tax  defendant's  costs  on  the  plea,  the  Court  was  moved  to  amend 
the  postea  ;  amendment  refused  :   Dwyer  v.  Smithy  (1908K  25  W.N.  12. 

S.C.P.,p.l67. 

Costs  on  several  issues— Verdict  for  defendant  on  eross-aetion.— Plaintiff 
obtained  a  verdict  for  £^0  on  a  claim  for  £150,  and  defendant  a  verdict  for 
£4^  14s.  on  his  plea  of  cross-action.  Held,  on  review  of  taxation,  that  the 
defendant  was  entitled  to  the  general  costs  of  the  action  on  the  highest  scale  ; 
and  the  plaintiff  to  the  costs  of  the  issues  on  which  he  had  succeeded,  but  on 
the  lowest  scale  :    Glasson  v.  Barry,  (191 2),  29  W.N.  197. 

S.C.P.,  p.  167. 

Set-off  of  costs — R.  426. — G.  sued  C,  and  ultimately  on  appeal  to  the 
High  Court  judgment  of  nonsuit  was  entered,  with  costs  of  the  appeal.  C. 
then  sued  G.  for  the  costs  of  the  appeal,  j£268  i  is.  8d.,  but  filed  a  nolU  prosequi, 
and  G.  had  judgment  for  costs,  £72  ;  held,  that  setoff  of  the  costs  in  the 
actions,  to  the  prejudice  of  the  soUd tor's  lien,  would  not  be  allowed  :  Crowley 
V.  Glissan,  (1909),  26  W.N.   131. 

S.C.P.,  p.  168. 

Costs — Scales — Over  £100. — In  an  action  claiming  ;£268  for  debt,  defen- 
dant paid  ;£i62  into  Court ;  and  pleaded  never  indebted  as  to  the  balance  ; 
plaintiff  got  a  verdict  for  £^9,  which  was  on  motion  set  aside  with  costs  ; 
held,  that  the  costs  of  the  motion  must  be  taxed  on  the  highest  scale  as  over 
j£ioo  was  involved  in  the  litigation :  Sydney  Harbour  Trust  v.  Warburton, 
(1906),  23  W.N.  53. 

S.C.P.,  p.  168. 

Costs — Scales — RR.  408,  420— Special  case.— A  case  stated  under  s.  18  of 
the  Stamp  Duties  Act,  1898,  is  not  an  action  at  law,  and  the  scale  of  costs 
estabhshed  under  R.  408  do  not  apply  :  Robertson  v.  Commissioner  of  Stamp 
Duties,  (1905),  5  S.R.  (N.S.W.)  622  ;  22  W.N.  200.  So  held  by  the  Full 
Court ;  but  (by  the  High  Court,  reversing  the  decision  of  the  Full  Court), 
an  appeal  under  the  Stamp  Duties  Act  comes  under  the  words  of  R.  420, 
"  all  actions  and  other  proceedings,"  and  the  scales  apply,  3  C.L.R.  829. 

S.C.P.,  p.  168. 

Costs — Feigned  issue— Preparing  for  trial. — A  feigned  issue  was  directed, 
to  be  tried  on  a  date  to  be  fixed  ;  but  it  was  agreed  that  one  party  might 
inform  the  other  that  he  was  satisfied  on  the  question  raised  by  the  issue, 
and  that  the  trial  would  then  be  dispensed  with.  The  party  was  so  informed 
on  the  15th  June  ;  held,  that  he  was  not  entitled  to  costs  of  preparing  for 
trial  incurred  before  that  date :    Ex  parte  Keegan,  (i907)»  24  W.N.  181. 

S.C.P.,  p.  160. 

Costs — Senior  counsel — Discretion  of  taxing  officer. — The  question  of 
the  allowance  of  senior  counsel  is  a  matter  for  the  discretion  of  the  taxing 
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officer:  Ex  parte  Dowling  (No.  2),  (1904),  21  W.N.  52  ;  affirmed  on  appeal, 
21  W.N.  89. 

Costs — Third  eoansel — SoUeitor  and  Client  Bill.— In  taxing  a  solicitor  and 
client  bill  of  costs,  costs  of  a  third  counsel,  disallowed  on  party  and  party 
taxation,  will  not  be  allowed  unless  the  client  has  been  informed  by  the 
soHdtor,  before  the  costs  were  incurred,  that  these  costs  might  not  be  allowed 
between  party  and  party ;  even  though  the  client,  after  verdict,  authorised 
the  payment:    In  re  Abigail,  (1904),  21  W.N.  16. 

Costs — Third  counsel — On  appeal  to  High  Court — Question  when  costs 
of  a  third  coimsel  will  be  allowed  discussed  :  Donohoe  v.  Britz  (No.  2),  i  C.L.P.. 
662. 

Costs — Second  counsel. — Costs  of  one  counsel  only  allowed  on  a  sum- 
mons to  increase  security  for  costs  of  appeal :  McLaughlin  v.  Daily  Tele- 
graph Newspaper  Co.  (No.   i),  i  C.L.R.  143. 

S.C.P.,  p.  160. 

Costs — Refreshers — Counsel  ahsent. — Refreshers  paid  to  counsel  after 
verdict  allowed  in  taxation,  though  counsel  was  away  from  town  during  the 
trial:  N.S.W.  Shale  and  Oil  Co.  v.  Australian  Kerosene  Oil  Co.,  (1904),  21 
W.N.  34  ;    Clines  v.  Cooper,  18  W.N.  184,  dissented  from. 

S.C.P.,  p.  160. 

Costs— Two  cases  against  the  same  defendant.— Two  actions  were  brought 
against  one  defendant  by  different  plaintiffs,  employing  the  same  solicitor 
and  counsel,  and  the  actions  'were,  by  consent,  heard  together ;  held,  that 
coimsel  was  entitled  to  a  refresher  in  each  case  as  though  the  cases  had  been 
tried  separately,  and  that  the  solicitor  was  entitled  for  his  attendance  according 
to  the  item,  £\  is.  to  £$  5s.  per  day ,  at  the  taxing  officer's  discretion :  Carter  v. 
Newcastle  Wallsend  Coal  Co.,  (1909),  9  S.R.  (N.S.W.)  474  ;  26  W.N.  109; 
P.  C. ;    overruling  26  W.N.   85. 

S.C.P.,  p.  161. 

Certificate  for  costs— Detinue— Waiver.— Plaintiff  in  an  action  of  detinue 
obtained  a  verdict  for  £^i  19s.,  including  £27,  the  value  of  the  goods,  and 
judgment  was  signed  for  that  amount.  Defendant  then  returned  the  goods. 
Plaintifif  taxed  his  costs  without  getting  a  certificate,  and  defendant  attended 
the  taxation.  Afterwards  defendant  moved  to  set  aside  the  judgment ; 
held,  that  defendant  by  attending  the  taxation,  and  allowing  a  fortnight  to 
elapse  after  taxation  before  moving,  had  waived  any  right  to  object :  Egan 
v.  Pigott,  (1904),  21  W.N.  251  ;  Miller  v.  Hall,  8  N.S.W.L.R.  469,  doubted. 

S.C.P.,  p.  161. 

Costs — Certificate — Special  endorsement. — Action  on  a  specially  endorsed 
writ  to  recover  £10  15s.  ;  verdict  for  ;£8  us.  ;  a  certificate  for  costs  was 
refused,  although  it  was  argued  that  plaintifif  was  entitled  to  come  in  the 
Supreme  Court,  to  compel  defendant  to  verify  his  plea  :  Parsons  v.  Coleman, 
(1904),  21   W.N.   122. 

S.C.P.,  p.  161. 

Claim  under  £10— Special  endorsement— Certificate.— Defendant,  sued 
for  a  sum  less  than  £10,  for  goods  sold  and  delivered,  paid  the  amount  after 
issue,  but  before  service  of  writ ;  an  application  by  him  for  a  stay  of  pro 
ceedings  was  refused,  on  the  ground  that  the  practice  is  to  grant  a  certificate 
for  costs  where  the  writ  is  specially  endorsed,  even  though  the  amount  could 
have  been  recovered  in  the  Petty  Debts  Court :  Posman  v.  Kenna,  (1904), 
21  W.N.  258. 

But  see  now  notification  by  the  Judges,  ante,  p.  63. 

Certificate  for  costs — C.L.P.  Act,  s.  267. — Husband  and  wife  sued  jointly 
for  injury  to  the  wife,  a  count  by  the  husband  for  loss  of  consortium  being 
added  ;  verdict  passed  for  £25  for  the  wife  and  £y  7s.  for  the  husband ;  on 
summons  for  review  of  taxation,  held,  that  though  the  plaintiffs  had  sued 
improperly  together,  it  was  too  late  to  take  the  objection  on  taxation  ;  judg- 
ment was  properly  signed  for  £^2  7s.,  and  no  certificate  for  costs  was  neces- 
-sary  :    Butler  and  Wife  v.  Musgrove,  (191 2),  29  W.N.  22. 
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S.C.P.,  p.  177. 

Arbitration  Aet,  s.  7 — Notiee. — Notice  must  be  personal,  and  served  on 
some  one  in  the  State  :   In  re  Max  Rown,  (1903K  20  W.N.  77. 

• 

S.C.P.,  p.  181. 

Arbitration  Aet,  ss.  16, 16 — New  trial. — A  Judge,  in  referring  a  case  to  an 
arbitrator,  gave  certain  directions  on  the  pleadings.  An  award  was  made, 
and  verdict  entered.  Held,  that  as  no  objection  was  taken  to  the  Judge's 
directions  until  after  verdict  was  entered,  it  was  then  too  late  to  ask  for  a 
new  trial  on  the  ground  that  the  directions  were  wrong :  Munro  v.  Murray^ 
(1905),  22  W.N.  113;   leave  to  appeal  to  High  Court  rescinded,  3  C.L.R.  788. 

S.C.P.,  p.  187. 

Arrest  on  Mesne  ProeMS  Aet— Writ— Trivial  irregolarities.— In  future 
writs  of  ca.  re.  will  not  be  "set  aside  for  trivial  irregularities  in  the  writ  or 
process  connected  therewith  unless  it  can  be  shown  that  the  defendant  has 
actually  been  misled  or  prejudiced  thereby  :  Alexander  v.  Balloniy  (1905), 
5  S.R.  (N.S.W.)  603  ;    22  W.N.  210. 

A  mistake  in  the  jurat  of  an  afl&davit  amended  :  Vacuum  Oil  Co.  v. 
Cole,   (1903).   20  W.N.   35. 

S.C.P.,  p.  187. 

Arrest  on  Mesne  Proeess  Aet,  s.  5 — Amount  of  baiL.— The  writ  of  ca.  re, 
issued  to  hold  the  defendant  to  bail  for  ;£5o  more  than  the  amount  claimed  in 
the  writ  of  summons;  ca.  re.  set  aside:  Fenwick  v.  England,  (1903),  20 
W.N.  202. 

S.C.P.,  p.  187. 

Arrest  on  Mesne  Proeess  Aet,  s.  5 — Amount  of  bail.— W^here  defendant 
had  been  arrested  and  held  to  bail  for  an  amoimt  exceeding  the  amount  of 
his  debt,  the  writ  was  set  aside,  and  the  Judge  refused  to  impose  a  term 
that  no  action  should  be  brought :  Briscoe  &*  Co.  v.  Hurrell,  (1907),  24  W.N. 

lOI. 

S.C.P.,  p.  188 

Arrest  on  Mesne  Proeess  Act,  s.  6  (e).— Reasonable  time  ;  add  :  Eugene 
V.  Lopez,  (1903),  20  W.N.   103. 

S.C.P.,  p.  192. 

Arrest  on  Mesne  Proeess  Aet,  s.  19. — The  endorsement  on  the  writ  pur- 
suant to  s.  19,  described  an  affidavit  as  that  of  "  John  Reid,"  the  deponent's 
name  being  "  John  Christian  Reid."  Pring,  J.,  set  aside  the  writ  on 
terms  that  no  action  should  be  brought :  Fenwick  v.  Olsen,  (1903),  20  W.N. 
146. 

But  see  Alexander  v.  Balloni,  5  S.R.  (N.S.W.)  603  ;    22  W.N.  210. 

S.C.P.,  p.  197. 

Claims  against  the  Government  and  Crown  Suits  Aet,  1897.— See  the 

ConsoUdating   Act,   ante,   p.    i . 

S.C.P.,  p.  207. 

Evidenee  Aet,  s.  15 — Certifleate. — A  certificate  under  s.  82  of  the  Public 
Health  Act,  1902  No.  30,  is  admissible  under  s.  1 5  of  the  Evidence  Act  without 
proof  that  it  is  in  the  form  prescribed  in  the  Public  Health  Act :  Ex  parte 
Rigby,    i\9o^\,   22   W.N.   60. 

S.C.P.,  p.  208. 

Evidenee  Act- Certifieate,  ss.  16,  28.— The  certificate  did  not  state  that 
the  certifying  officer  was  the  officer  *'  ordinarily  "  having  the  custody  of  the 
records  ;  held  inadmissible  by  the  Full  Court :  Ex  parte  Brown,  (1905),  5  S.R. 
(N.S.W.)  691  ;  22  W.N.  148  ;  but  by  the  High  Court  admissible,  under 
either  s.  23  or  s.  16  of  the  Evidence  Act,  3  C.L.R.  373. 
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« 
S.C.P.,  p.  210. 

Evidenee  Aet,  ss.  16,  21— Judieial  proceeding. — A  copy  of  a  certificate 
of  registration  of  a  foreign  company  purporting  to  be  sealed  with  the  seal  of 
a  foreign  Court  and  certified  by  a  Judge  to  be  a  true  copy  of  the  original 
register,  held,  admissible  as  a  judicial  proceeding  imder  the  Evidence  Act, 
ss.  15,  21,  without  proof  of  the  seal  of  the  foreign  Court :  Bowden  Bros.  v. 
Imperial  Marine  and  Transport  Co.,  (1905),  5  S.R.  (N.S.W.)  614  ;  22  W.N. 
195. 

S.C.P.,  p.  211. 

Evidenee  Act,  s.  28 — Certifieate. — A  certificate  of  coi^viction  under  s.  23 
of  the  Evidence  Act  need  not  be  verified  by  affidavit :  Ex  parte  Crampton, 
(1906),  6  S.R.  (N.S.W.)  236  ;    23  W.N.  86. 

Evidenee  Act,  s.  28 — Certifleate. — The  certificate  did  not  state  the  place 
where  the  proceedings  were  held  ;  held  inadmissible  :  Ex  parte  Eslick,  (1905), 
5  S.R.  (N.S.W.)  470  ;     22  W.N.   148. 

Evidence  Act,  s.  28 — Certificate.— To  make  a  certificate  evidence  of 
proceedings  before  a  magistrate,  the  requirements  of  s.  23  of  the  Evidence 
Act  must  be  strictly  complied  with  :   Ex  parte  Carroll,  (1905),  22  W.N.  55. 

Evidenee  Act,  s.  28 — Certificate. — A  certificate  purporting  to  be  signed 
by  the  "  acting  C.P.S.,"  and  stating  that  "  the  pages  following  were  true 
copies  of  the  depositions  in  the  summons  case,  No.  63,"  held,  a  sufficient 
certificate  under  the  Evidence  Act,  s.  23  (/)  :  Ex  parte  Ridge,  (1906),  23 
W.N.  228. 

S.C.P.,  p.  219. 

Evidence  Act,  s.  68— Party's  own  witness  hostile. — The  discretion  of  the 
Judge  to  allow  a  witness  to  be  treated  as  hostile  is  absolute,  and  the  Full 
Court  cannot  review  the  decision  :  Harris  v.  Minister  for  Public  Works, 
(1912),  29  W.N.  33. 

S.C.P.,  p.  221. 

Evidence  of  prior  inconsistent  statements.— A  witness  called  in  reply  was 
cross-examined  as  to  prior  statements  made  by  him ;  held,  by  the  High 
Court  (overruling  the  Full  Court,  7  S.R.  (N.S.W.)  17  ;  24  W.N.  17),  that 
evidence  in  contradiction  might  be  called  in  rejoinder :  Holmes  v.  Jones,  4 
C.L.R.  1692. 

S.C.P.,  p.  226. 

Forfeitnre  of  Leases  Act,  1901. — See  amending  Act,  ante,  p.  13. 

S.C.P.,  p.  280. 

General  Legal  Procedure  Act. — Section  4  of  this  Act  is  repealed ;  see 
Legal  Process  Facilitation  Act,  1904,  ante,  p.  41  ;  and  Rules  of  15th  Decem- 
ber, 1904,  ante,  p.  59. 

S.C.P.,  p.  286. 

Interpleader  Act — Affidavit  of  claimant. — The  claimant  is  not  estopped 
by  his  affidavit  from  giving  evidence  of  purchase  of  the  disputed  goods  on  a 
date  other  than  that  mentioned  in  the  affidavit:  Qttigley  v.  King,  (1904), 
21  W.N.  79. 

S.C.P.,  p.  239. 

Interpleader — Judgment  creditor  withdrawing — Costs. — Judgment  cre- 
ditor was  ordered  to  pay  claimant's  costs  in  interpleader,  although  he  had 
withdrawn  after  the  issue  of  the  summons:  Barlow  v.  Lambert,  (1905),  22 
W.N.  6. 

Interpleader— Claimant,  costs  against.— Claimant  faiUng  to  comply  with 
the  interpleader  order,  ordered  to  pay  costs  and  sheriff's  charges  arising  in 
consequence  of  the  claim:    Armstrong^'  Co.  v.  Tobin,  (1905),  22  W.N.  112. 

Interpleader — Costs — Claimant  not  appearing. — A  claimant  not  appearing 
on  a  sheriff's  interpleader  may  be  ordered  to  pay  costs  :  Kirwan  v.  Williams 
(Williams,  claimant),   (1904),   21   W.N.   253. 

Interpleader  Act— Abandoning  possession.— The  sheriff  is  not  entitled  to 
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an  interpleader  order  if  he  has  abandoned  possession ;    whether  he  has  so 
abandoned  is  a  question  of  fact  and  intention  in  each  case :    McNamara  v. 
O'Meara,  (i909)»  26  W.N.  74. 

Interpleader  Act,  s.  8 — Sheriff's  costs. — The  sheriff  is  not  entitled  to  the 
costs  of  an  interpleader  summons  without  an  order  to  that  effect  under  s.  8 
of  the  Interpleader  Act,  but  in  future  an  order  will  be  made.  Costs  of  put- 
ting a  second  keeper  in  possession  allowed,  in  the  absence  of  any  evidence 
of  negligence  or  unreasonableness  in  the  sheriff  :  Massey  Harris  Co.  v.  Foley, 
(1905),  22  W.N.  6. 

S.C.P.,  p.  256. 

Jury  Act. — See  now  Jury  Act,  19 12,  ante,  p.  19. 

8.C.P.,  p.  284. 

Judgment  Creditors  Remedies  Act,  ss.  10,  18,  27. — The  equitable  interest 
of  a  judgment  debtor  is  bound  by  writ  of  ft.  fa.  as  soon  as  the  writ  is  delivered 
to  the  sheriff ;  it  is  not  necessary  that  the  interest  should  be  sold  or  a  charging 
order  obtained  under  s.  10  or  s.  27  :    In  re  Cox,  (1903),  20  W.N.  in. 

S.C.P.,  p.  282. 

Attachment— Nonpayment  of  costs  under  order  of  Court— A  writ  of 
attachment  will  issue  as  a  matter  of  course  for  non-payment  of  costs  ordered 
to  be  paid :    Daley  v.  Lundin,  (1909),  9  S.R.  (N.S.W.)  127  ;    26  W.N.  12. 

S.C.P.,  p.  288. 

Execution— Fi.  fa.— Withdrawal — Second  writ. — Under  direction  from 
the  j  udgment  creditor,  the  bailiff  (in  a  small  debts  case)  having  entered  under 
a  fi.  fa.,  withdrew  and  made  no  return  to  the  writ.  Held,  that  the  judgment 
creditor  could  not  issue  a  second  writ :  Thomas  v.  Kimber,  ( 1 9 1 2) ,  29  W.N.  187. 

S.C.P.,  p.  289. 

Judgment  Creditors  Remedies  Act,  s.  25— Defamation  Act,  s.  24.— Bank- 
ruptcy of  defendant  in  libel  action. — A  plaintiff  in  a  libel  action  obtained  a 
verdict  against  the  defendant,  made  him  bankrupt,  and  proved  in  the  bank- 
ruptcy ;  held,  that  he  could  not,  while  the  bankruptcy  was  still  pending, 
issue  ca.  sa.  against  the  defendant:  Ferris  v.  Martin,  (1905),  2  C.L.R.  525  ; 
on  appeal  from  22  W.N.  90. 

S.C.P,  p.  297. 

Legal  Practitioners  Act,  s.  12 — Victorian  barrister.— A  member  of  the 
Victorian  Bar  is  entitled  to  be  admitted  to  the  Bar  of  New  South  Wales : 
Re  Irvine,  {1909),  26  W.N.    152. 

Solicitor— Barrister  and  Legal  Practitioners  Act,  ss.  11,  14. — Notice  of 
an  application  by  a  barrister  to  be  enrolled  as  a  solicitor,  or  by  a  solicitor  to  be 
admitted  to  the  Bar,  must  be  given  to  the  Incorporated  Law  Institute  and  to 
the  secretary  of  the  Bar  Council :  Ex  parte  Wegg  Home,  (1909),  26  W.N.  58. 
See  now  Rule  of  2nd  December,  1909,  ante,  p.  88. 

S.C.P.,  p.  297. 

Legal  Practitioners  Act,  s.  15 — Right  of  audience.— Only  the  attorney 
on  the  record  has  the  right  to  be  heard :    26  W.N.  11,  79,  119,  132. 

S.C.P.,  p.  299. 

Solicitor  and  client — Special  agreement  as  to  costs.— Solicitor  for  plaintiff 
in  a  District  Court  action  agreed  with  the  plaintiff  that  if  the  case  went  into 
Court,  and  defendant  paid  the  costs,  plaintiff  should  not  have  to  pay  anything 
more.  The  case  was  settled,  ;j2i  being  paid  by  defendant  for  costs.  On 
plaintiff's  application  an  order  was  made  for  delivery  and  taxation  of  the 
solicitor's  bUl ;  held,  on  summons  to  review,  that  the  bill  should  be  taxed  as 
between  attorney  and  client,  though  the  solicitor  could  not  recover  more 
than  ;£2i  :    Iv  re  Tanner,  (191 2),  29  W.N.  100. 
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Legal  Praetitloners  Aet,  s.  21 — Delivery  of  bill  before  aettoiL— The  biU, 
if  sent  by  post,  must  be  sent  in  such  time  as  to  reach  the  party  in  the  ordinary 
course  of  post,  a  month  before  action  :    Browne  v.  Black,  (1912),  i  K.B.  316. 

8.C.P.,  p.  299. 

Legal  Praetitioners  Aet,  s.  22— Deputy  Registrar— Master.— A  bill  was 
taxed  by  the  Deputy  Registrar  on  behalf  of  the  Master  in  Equity,  and  the 
certificate  signed  by  the  Master  ;  held,  that  the  Master  had  no  power  to  sign 
the  certificate,  and  that  the  certificate  was  void  :  Ex  parte  McLaughlin, 
(1905),  5  S.R.  (N.S.W.)  437;    22  W.N.  123. 

S.C.P.,  p.  805. 

Legal  Practitioners  Act,  s.  89 — Stay. — Stay  of  proceedings  will  not  b^ 
granted  after  final  judgment  has  been  signed  in  pursuance  of  an  order  made 
imder  s.  39  of  the  Legal  Practitioners  Act,  1898  :  In  re  Freehill,  (1905),  22 
W.N,  98. 

Legal  Practitioners  Act,  s.  89 — Sum  due  to  cUent.~Where  upon  taxation 
money  is  found  due  from  an  attorney  to  a  client,  the  client  is  not  entitled  to 
enter  up  judgment  upon  the  allocatur  against  the  attorney ;  he  should 
apply  to  the  Court  for  an  order  directine;  the  client  to  pay  :  Ex  parte  Lloyd, 
(1906),  23   W.N.    167. 

Attorney's  Bill — Disputed  retainer— Taxation. — Taxation  of  a  bill  of 
costs  may  proceed,  notwithstanding  that  the  retainer  is  disputed  ;  and  the 
question  of  retainer  having  been  subsequently  determined  in  the  attorney's 
favour,  the  taxation  stands  good  :  Ex  parte  McLaughlin  ;  Re  Freehill,  8  S.R. 
(N.S.W.)  158;     (1908)  25  W.N.  57. 

S.C.P.,  p.  815. 

Oaths  Act,  8.  18. — A  Judge  has  no  power  to  treat  a  full  grown  aboriginal 
as  incompetent  to  take  an  oath,  without  examining  him  as  to  his  religious 
belief,  or  having  some  evidence  before  him  as  to  the  witness'  incompetency  : 
R.  V.  Smith,  (1906),  6  S.R.  (N.S.W.'i  85  ;    23  W.N.  11. 

A  declaration,  "  I  promise  to  tell  the  truth  and  nothing  but  the  truth," 
is  not  a  valid  declaration  in  lieu  of  an  oath  under  s.  1 3  of  the  Oaths  Act :   ib. 

S.C.P.,  p.  816. 

Oaths  Act,  s.  13. — \  witness  being  unintelligible  to  the  Judge  by  reason 
of  some  peculiarity  of  utterance,  tiie  Judge  asked  the  witness'  mother  to 
stand  near  and  repeat  what  the  witness  said  ;  held,  that  it  was  not  necessary 
under  the  circumstances  to  swear  the  mother  specially  to  interpret :  R.  v. 
Roberts,  (1907),  24  W.N.  55. 

S.C.P.,  p.  817. 

Oaths  Act,  8.  20. — The  administration  of  an  extra-judicial  oath  is  an 
indictable  offence  under  the  Oaths  Act,  s.  20,  without  proof  of  any  mens  rea  : 
R.  V.  Martin,  (1904),  21  W.N.  233. 

S.C.P.,  p.  818. 

Oaths  Act,  s.  28 — Matter  pending.— Matter  pending  in  the  Court  in  s.  26 
of  the  Oaths  Act,  1900  No.  20,  means  a  matter  which  the  Court  itself  is  the 
tribunal  to  decide.  Where  an  order  was  made  under  the  Arbitration  Act, 
appointing  an  arbitrator,  and  a  summons  for  a  commission  subsequently 
taken  out,  it  was  held  that  the  affidavit  in  support  was  wrongly  sworn  before 
a  J.P. :   Ex  parte  Mac  Donald,  (1904),  21  W.N.  14. 

Oaths  Act,  8.  26.  — After  final  judgment,  but  before  execution,  the  action 
is  a  "  matter  pending  "  within  the  meaning  of  s.  26  of  the  Oaths  Act :  Rook 
V.  Day,  (1907),  24  W.N.  127. 

S.C.P.,  p.  825. 

Privy  Council. — See  also  title  Privy  Council,  ante,  p.  42,  for  Orders  in 
Council  regulating  undefended   appeals  ;    and  appeals  from  the  High  Court. 
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Value — Appealable  amount — See  cases  on  appeal  to  the  High  Court: 
Amos  V.  Fraser,  4  C.L.R.  79;  suflSdent  evidence  of  value:  Ashton  and 
Parsons  iJd.  v.  Gould,  7  C.L.R.  598. 

S.C.P.,  p.  828. 

Appeal  to  Privy  Couneil — Stay  of  proeeedlngs. — Plaintiff  in  an  action  of 
assault  succeeded  on  a  demurrer  to  the  pleas ;  leave  to  appeal  to  the  Privy 
Council  was  granted,  but  stay  of  proceedings  refused  :  Crick  v.  Harnett, 
(1907).  24  W.N.  89. 

Privy  Couneil  appeal — Stay. — Stay  of  proceedings  refused  pending  an 
appeal  to  the  Privy  Council,  where  a  decree  had  declared  a  partnership 
dissolved,  and  had  directed  accounts:    Brown    v  Brown,  (1910),  27  W.N.  7. 

S.C.P.,  p.  832. 

Privy  Couneil— Stay  of  proeeedlngs  after  si^ecial  leave  granted. — Pro 

ceedings  were  stayed  pending  appeal,  after  special  leave  to  appeal  had  been 
granted  by  the  Privy  Council :    Howarth  v.  walker,  (1903),  20  W.N.  91. 

S.C.P.,  p.  388. 

Privy  Council — Transeript  record — Costs. — Leave  having  been  given  to 
appeal  to  the  Privy  Council  from  a  decree  of  the  Supreme  Court  on  further 
consideration,  the  Court  had  no  power  to  include  in  the  transcript  record 
material  for  the  purpose  of  enabling  the  appellant  to  challenge  on  the  appeal 
certain  earher  decrees  made  in  the  suit  by  the  High  Court.  Costs  of  this 
dispute  left  to  the  Privy  Council  to  decide  :  McLaughlin  v.  City  Bank,  (191 2), 
29  W.N.  172. 

S.C.P.,  p.  338. 

Sheriff  Act,  s.  9. — See  amended  scale  of  fees  now  in  force,  ante,  p.  94. 

The  sheriff  is  entitled  to  charge  fees  for  putting  a  second  man  in  pos 
session,  where  that  was  a  reasonable  course :  Massey  Harris  Ltd.  v.  Foley, 
(1905),  22  W.N.  6. 

S.C.P.,  p.  842. 

Supreme  Court  procedure  Act,  ss.  4,  6. — Section  6  made  no  change  in  the 
procedure  laid  down  by  s.  27  (2)  of  the  Real  Property  Act,  1900  ;  issues  of 
fact  under  the  Real  Property  Act  must  be  tried  by  a  jury,  imless  the  parties 
consent  to  dispense  with  a  jury  :    Re  Stewart,  (1903),  20  W.N.  212. 

S.C.P.,  p.  848. 

Supreme  Court  Procedure  Act,  s.  7 — Nonsuit — Where  the  rule  nisi  for  a 
new  trial  was  silent  as  to  a  nonsuit,  the  Court  nevertheless  entered  a  nonsuit 
under  the  powers  conferred  by  the  Supreme  Court  Procedure  Act,  s.  7  : 
Salter  v.  Clarke,  (1904),  4  S.R.  (N.S.W.)  280  ;    21  W.N.  71. 

S.C.P.,  p.  348. 

Supreme  Court  Procedure  Act,  s.  7.— Jury  disagreeing — Entering  ver- 
dict.— Where  a  jury  at  the  trial  disagreed,  and  were  discharged  without  giving 
a  verdict,  the  Court  has  power  on  appeal  to  enter  a  verdict :  Heydon  v.  LUlis, 
(1907),  4  C.L.R.  1223;  reversing  Heydon  v  Lillis,  23  W.N.  132;  6  S.R. 
(N.S.W.)  677. 

The  Court  may  enter  a  verdict,  though  the  rule  asks  only  for  a  new 
trial :  Balmain  New  Ferry  v.  Robertson,  4  C.L.R.  379  ;  and  see  National 
Mutual  Life  Association  v.  Kidman^  3  C.L.R.   160. 

S.C.P.,  p.  847. 

Supreme  Court  and  Circuit  Court  Act,  1900.— See  Amending  Act,  ante, 

p.  53- 

s.  2  (5),  amended  by  s.  6  (3)  of  Amending  Act. 

ss.  6,  7,  8,  repealed  by  Amending  Act,  s.  2,  and  amending  section 

substituted. 
s.  9  (i),  repealed  by  Amending  Act,  s.  3,  and  amending  section 

substituted. 
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s.  9  (2),  (3),  amended  by  s.  3  of  the  Amending  Act. 
s.  13,  new  section  inserted  before  s.  13,  by  Amending  Act,  s.  4. 
8.  13  (a),  repealed  by  s.  6(3)  of  the  Amending  Act. 
ss.  14,  15  (a),  (6),  (c),  repealed  by  Amending  Act,  s.  5. 
Part  IV.,  repealed  by  Amending  Act,  s.  6,  and  new  provisions 
made. 

S.C.P.,  pp.  853-859. 

SapMine  Court  and  Gireuit  Court  Act,  s.  20,  and  Notes — Appeal  from  Judge  to 
Judge  as  Full  Court. — A  single  Judge  sitting  under  the  powers  conferred  by 
s.  20  has  no  power  to  hear  an  appeal  from  the  order  of  another  Judge  :  Grim- 
son  V.  Freeman  and  Another^  (1908),  26  W.N.  3. 

Form  of  rule  returnable  before  Judge  for  Court— A  rule  returnable 
before  a  Judge  sitting  under  this  section  should  not  be  drawn  up  returnable 
before  a  Judge  '*  in  Chambers  "  :    Ex  parte  Dawson^  (1903),  20  W.N.  206. 

Confirmation  of  order. — A  rule  nisi  for  a  statutory  prohibition  stated 
want  of  jurisdiction  as  one  ground  ;  held,  that  as  this  was  a  ground  for  a 
prohibition  at  Common  Law,  and  the  order,  granted  by  a  Judge,  had  not 
been  confirmed,  the  rule,  as  far  as  that  ground  was  concerned,  lapsed :  Ex 
parte  Brown,  (1904),  4  S.R.  (N.S.W.)  714;    21  W.N.  231. 

Confirming  order — Enlarging  rule. — A  rule  nisi  for  a  prohibition  having 
been  discharged  by  a  single  Judge,  the  successful  respondent  did  not  get  the 
order  confirmed  on  the  first  day  of  term.  Applicant  afterwards  moved  the 
Court  to  enlarge  the  rule  nisi,  and  afterwards  moved  to  make  the  rule  ab- 
solute ;  held,  on  preliminary  objection  taken,  that  the  Court  had  no  power 
to  enlarge  the  rule  nisi  :    Ex  parte  Taylor,  (1903),  20  W.N.  121. 

Confirming  order — Service. — Th&  order  of  confirmation  should  be  taken 
out  and  served  :    Ex  parte  Bell,  (1903),  20  W.N.  169. 

Appeal  from  order. — A  rule  nisi  for  a  prohibition  was  granted  by  the 
Full  Court  returnable  before  a  single  Judge  in  vacation,  who  discharged  the 
rule.  The  respondent  did  not  move  to  confirm  the  order  discharging  the  rule  ; 
held,  that  counsel  for  the  applicant  might  first  move  to  confirm  the  order, 
and  then  dppose  its  confirmation  by  way  of  appealing  against  the  Judge's 
order:     Ex  parte  Power,  (1909),  26  W.N.  159. 

Order  of  Judge — Appeal— Fresh  evidence — Costs. — ^Where  the  motion  to 
confirm  the  order  was  opposed  by  way  of  appeal,  and  the  Court  confirmed 
the  order,  but  as  fresh  evidence  was  given,  costs  were  refused  :  In  re  Green, 
(1903).  3  S.R.  (N.S.W.)  456;     20  W.N.  177. 

Making  Judge's  order  a  rule  of  Court.— An  order  of  a  Judge  under  s.  73 
of  the  Real  Property  Act  may  be  made  a  rule  of  Court :  In  re  Palmer,  Wiley 
(caveator),    (1908),    25    W.N.    93. 

Judge's  discretion — Appeal. — No  appeal  lies  where  a  Judge  has  refused 
leave  to  proceed  under  the  Employer's  Liability  Act,  s.  6  ;  it  is  not  a  matter 
of  procedure:    Ex  parte  Yates,  (1907),  7  S.R.  (N.S.W.)  217  ;    24  W.N.  32. 

Judge  in  Chambers — Appeal. — Where  jurisdiction  is  given  to  the  Court 
or  a  Judge,  and  a  party  appUes  to  a  Judge  (as,  e,g.,  on  an  application  for 
discovery  imder  s.  102  of  the  C.L.P.  Act),  held,  that  the  matter  being  one  of 
practice  or  procedure,  an  appeal  lies  to  the  Court :  Macintosh  v.  Dun,  (1905), 
5  S.R.  (N.S.W.)  99  ;    22  W.N.  19. 

Single  Judge  sitting  as  Court  under  special  powers— Form  of  ordw.— 

The  order  of  a  Judge  sitting  as  the  Court  under  special  legislative  authority, 
e.g.,  s.  107  of  the  Justices  Act,  is  the  order  of  the  Court,  and  should  be  drawn 
up  and  signed  as  such  ;  it  is  not  necessary  to  make  such  order  a  rule  of  Court 
before  issuing  execution  :    Sawtell  v.  Berkholtz,  (1907),  24  W.N.  34. 

S.C.P.,  p.  370. 

Witnesses  Examination  Act,  s.  4— Commission  to  examine  witness.— 

On  an  application  by  a  party  for  a  commission  to  examine  a  witness  out  of  the 
jurisdiction,  under  s.  4  of  the  Witnesses  Examination  Act,  1900,  if  it  is  shown 
to  the  satisfaction  of  the  Court  that  the  witness  is  out  of  the  jurisdiction, 
that  his  evidence  is  material,  that  the  Court  has  no  power  to  enforce  his 
attendance,  and  that  the  party  applying  cannot  procure  it,  the  Court  is  bound 
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in  the  exerdse  of  its  discretion  to  order  the  commission  to  issue  unless  the 
other  party  can  satisfy  the  Court  that  the  witness  can  and  will  attend  :  Willis 
and  Another  v.  Trequair,  (1906),  3  C.L.R.  912  ;  reversing  6  S.R.  (N.S.W.) 
292;     23  W.N.  81. 

A  party  is  ^most  of  course  entitled  to  an  order  for  a  commission  to 
examine  a  material  witness  who  is  out  of  the  jurisdiction,  and  whom  the  party 
cannot  compel  to  attend  at  the  trial :  Williams  v.  The  Mutual  Life  Association 
of  Australasia  (No.  2),  (1904),  21  W.N.  177  ;  affirmed  on  appeal,  21  W.N. 
247  ;  4  S.R.  (N.S.W.)  677  ;   and  see  Godfrey  v.  Godfrey  23  W.N.  217. 

Order  for  oommission  before  pleadings. — Order  for  commission  to  examine 
witnesses  abroad,  made  before  pleadings,  held  good  :  Williams  v.  Australian 
Mutual  Provident  Society,  (1904),  21  W.N.  249. 

Order  made  for  a  commission  on  behalf  of  plaintiffs  to  examine  plaintiffs 
themselves,  but  only  on  issues  raised  by  the  statement  of  defence ;  on  any  issues 
raised  by  the  statement  of  claim,  plaintiffs  must  come  here  to  give  evidence  : 
Matthews  v.  Funston^  (1906),  23  W.N.  212. 

Commission  to  another  State  in  the  Commonwealth.— Application  for 
a  oommission  to  examine  a  witness  in  West  Australia  granted,  although  the 
attendance  of  a  witness  from  another  State  in  the  Commonwealth  can  now  be 
compelled  :    Richard  v.  Sutherland,  (1907),  24  W.N.  153. 

Affidavit. — On  an  appUcation  to  examine  a  witness  on  commission 
abroad,  it  is  not  necessary  that  the  affidavits  should  expressly  state  that  the 
appUcant  cannot  safely  proceed  without  the  evidence  :  Ex  parte  Mac  Donald, 
(1904),  21  W.N.  97. 

S.C.P.,  p.  874. 

Witnesses  Examination  Aet,  s.  12. — Costs  of  examination.  See  Federal 
S.N.  Co,  V.  Currie,  20  W.N.  217. 

S.C.P.,  p.  877. 

R.  9 — Time  running  in  vaeation.— The  provisions  of  R.  9,  fis  to  time  not 
running  in  vacation,  do  not  apply  so  as  to  overrule  the  provisions  of  s.  105 
of  the  Justices  Act,  1902  :    Brownrigg  v.  Smith,  (1908),  25  W.N.  4. 

S.C.P.,  p.  87». 

R.  22 — Solicitor. — A  soUdtor  who  has  ceased  to  practise  for  fifteen  years, 
and  for  seven  years  had  been  a  bookmaker's  clerk,  was  allowed  to  resume 
practice  :    In  re  Flett,  (1910),  27  W.N.  109. 

R.  26. — Leave  given  to  employ  a  solicitor  who  has  been  struck  off  the 
rolls  in  the  office  of  a  solicitor  as  clerk  :  Ex  parte  Urquhart,  (1906),  23  W.N. 
214. 

S.C.P.,  p.  880. 

R.  29. — See  Legal  Process  Facilitation  Act,  ante,  p.  41. 

S.C.P.,  p.  881. 

R.  88— Signature  by  clerk  of  another  attorney.— A  declaration  was  signed 
on  behalf  of  the  agent  of  a  country  attorney,  by  a  clerk  to  another  attorney  ; 
held,  a  nulUty :    A,  E.  Collins  Ltd.  v.  Grey  and  Another,  (1908),  25  W.N.  4. 

R.  88. — "  liismore-Tweed  Railway  "  now  reads  "  Graf  ton-Tweed  Rail- 
way."    See  Rule  of  7th  July,  19 10,  ante,  p.  90. 

S.C.P.,  p.  882. 

Particulars — R.  41 — Notes. — Further  particulars  ordered,  in  action  by  a 
land  agent  for  commission  :    Willis  v.  Dovle,  (1905),  22  W.N.  33. 

S.C.P.,  p.  888. 

Particulars — Action  for  false  representation. — Order  for  particulars 
made  in  an  action  for  false  representation :  Keith  v.  Chipperfield,  (1910), 
27  W.N.  II. 
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S«C.P«y  p«  386. 

R.  60— liMTe  to  plead  teTeral  oifttttrs— Rateinioii  of  Imto.— A  Judge 
in  Chambers  has  power  under  R.  302  to  rescind  an  ex  parte  order  to  plead 
several  matters :    Garrett  v.  Hosier,  (1904).  21  W.N.  206. 

Verifying  plea — R.  62. — An  unverified  plea  having  been  filed,  in  an 
action  where  the  writ  had  been  specially  endorsed,  the  attorney  fih'ng  it  was 
ordered  to  pay  all  costs  to  the  plaintiff  rendered  necessary  by  putting  the 
plea  on  the  file  :  In  re  a  Solicitor,  (1904),  21  W.N.  240. 

8.C.P.,  p.  887. 

Plea  of  never  Indebted — Ultra  vires  of  company— R.  VI.— Quaere,  whether 
a  defence  of  ultra  vires  in  an  action  by  a  limited  company  can  be  set  up  under 
a  plea  of  never  indebted,  or  must  be  specially  pleaded  under  R.  67  :  John 
Bridges'  Co,  Ltd,  v.  McGrath,  (1904),  4  S.R.  (N.S.W.)  441  ;    21  W.N.  159. 

Pleading — R.  67 — Fraud  of  agent — In  an  action  on  a  contract  ostensibly 
made  for  his  principal  by  an  agent,  evidence  is  admissible  under  the  plea  of 
nan  assumpsit  to  show  that  the  contract  was  fraudulently  made  by  the  agent 
for  his  own  benefit  to  the  knowledge  of  the  other  party  :  Lysaghi  Bros.  6^  Co, 
Ltd.  V.  Falk,  (1905),  2  C.L.R.  421  ;  overruling  4  S  R.  (N.S.W.)  665  ;  2f 
W.N.  219. 

S.C.P.,  p.  891. 

R.  99 — Interpleader  issue — Defendant's  right  to  set  down— Rule    99 

applies  to  interpleader  issues:    Corbett  v.   0*Brien,  (1904),  21  W.N.  176. 

8.C.P.,  p.  892. 

R.  106. — This  Rule  is  repealed  and  a  new  Rule  substituted  by  Rules  of 
loth  December,  191 2,  ante,  p.  100. 

8.C.P.,  p.  898. 

RR.  115-117— Change  of  venue.— See  ante,  p.  104. 

8.C.P.,  p.  894. 

R.  126— Jury  of  twelve. — See  ante,  p.  26. 

8.C.P.,  pp.  897-899. 

RR.  150-158 — New  triaL — These  Rules  are  now  repealed ;  see  the  Rules 
of  7th  July,  1 9 10,  ante,  p.  91. 

The  following  cases  were  decided  on  the  old  rules  now  repealed. 

RR.  150, 152— Notes  ordered  and  memorandum  filed  out  of  time. — 
Where  the  Judge's  notes  were  not  ordered,  nor  the  memorandum  filed  till 
after  the  time  allowed  by  RR.  1 50, 152,  the  rule  was  refused  :  Belts  v.  Howard, 
(1904),  21    W.N.   232. 

R.  151 — Signature  of  memorandum  by  eounsel.— The  Court  will  not 
relax  the  rule  that  a  memorandum  for  a  rule  nisi  for  a  new  trial  must  be  signed 
by  counsel  who  was  present  at  the  trial :  McLean  v.  Thompson,  (1903),  20 
W.N.  229. 

Where  coimsel  appeared  at  the  trial,  but  his  retainer  was  afterwards 
withdrawn,  R.  1 5 1  does  not  apply  and  the  memorandum  for  a  rule  nisi  need 
not  be  signed  by  counsel :  Dwyer  v.  Railway  Commissioners,  (1907),  5  C.L.R. 
686  ;    reversing  24  W.N.  72. 

Where  counsel  who  was  at  the  trial  was  absent  from  Sydney  when  the 
memorandum  for  a  rule  nisi  for  a  new  trial  was  drawn,  the  Court  allowed  the 
memorandum  to  be  signed  by  another  counsel  with  whom  the  counsel  at  the 
trial  had  discussed  the  matter  :  Quigley  v.  King,  (1904)  4  S.R.  (N.S.W.)  204  ; 
21  W.N.  79. 

R.  152— Dispensing  with  Judge's  notes. — Where  an  order  is  made  dispen- 
sing with  the  printing  of  the  J  udge's  notes,  there  is  no  obligation  on  the  party 
moving  to  serve  a  copy  of  the  notes  on  the  other  party  :  Bode  v.  WoUongong 
Gaslight  Co.  Ltd.,  (1910),  27  W.N.   141. 
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R.  152 — NotM — Evidenee  on  eommissioil. — Evidence  taken  on  com- 
mission need  not  be  printed  with  the  Judge's  notes :  Howard  Smith  Ltd.  v. 
Varawa,  (1906),  23  W.N.    182.  . 

Notes — Shorthand  notes. — Where  shorthand  notes  of  the  evidence  were 
taken,  and  by  agreement  between  the  parties  were  to  be  taken  as  Judge's 
notes,  held,  that  it  was  not  sufficient  on  motion  for  new  trial  to  print  short 
notes  taken  by  the  Judge  ;  new  trial  motion  adjourned :  Chadwick  v.  The 
Minister,  (1903),  4  S.R.  (N.S.W.)  98;  20  W.N.  250.  Afterwards,  printing 
of  the  shorthand  notes  was  dispensed  with:    lb.,  21  W.N.  23. 

R.  158 — Time  for  moTing  rule  nist — In  cases  heard  within  eight  days 
of  the  beginning  of  term,  the  motion  for  rule  nisi  should  be  made  as  soon  as 
Judge's  notes  have  been  filed  and  served.  The  memorandimi  should  not 
state  a  date  for  the  hearing :  Quigley  v.  King,  (1904),  4  S.R.  (N.S.W.)  204  ; 
21  W.N.  79. 

8»C»P»,  p«  899. 

R.  159 — Costs  of  first  trial. — In  ordering  a  new  trial  the  Court  has  no 
power  to  order  the  costs  of  the  first  trial  to  be  costs  in  the  cause ;  Wills  v. 
Gorman,  (1906),  23  W.N.  169  ;  but  (by  the  High  Court  on  appeal)  there  is 
no  doubt  the  Court  has  such  power :    Gorman  v.  Wills,  4  CX.R.  780. 

8.C.P.,  p.  400. 

R.  162— Notes— Right  to  begin.— See  ante.  p.  103.  note  to  S.C.P.,  p.  65. 

S.C.P.,  p.  401. 

R.  170— Verdict  on  different  eounu— Defendant's  right  to  sign  Judgment. 

— In  an  action  a  verdict  for  nominal  damages  was  found  for  the  plaindff  on 
one  count,  and  a  verdict  for  the  defendant  on  other  counts  ;  after  three 
weeks,  plaintiff  not  having  signed  judgment,  defendant  had  leave,  on  sum- 
mons, to  sign  judgment :  Newis  v.  General  Accident  Corporation  Ltd.,  (1910)1 
27  W.N.  68. 

S.C.P.,  p.  408. 

R.  188. — As  to  stay  of  proceedings  generally,  see  ante,  p.  107. 

8.C.P.,  p.  409. 

R.  238— Recognisance  of  ball — Signatore.— Under  R.  238  the  recog- 
nizance of  bail  should  be  signed  by  the  bail,  but  the  omission  to  sign  it  is  an 
irregularity  which  might  be  waived  ;  and  the  plaintiff  having  waived  it  could 
not  sue  on  the  bail  bond  :    Crawford  v.  McGrath,  (1908),  25  W.N.  87. 

S.C.P.,  p.  415. 

R.  800 — Enlarging  role.— A  Judge  sitting  under  the  powers  of  the 
Supreme  Court  and  Circuit  Courts  Act,  1900,  s.  20,  discharged  a  rule  tttsi  for  a 
prohibition.  The  respondent  failed  to  move  to  confirm  the  order,  but  the 
apphcant,  to  preserv^e  his  right  to  appeal,  moved  to  enlarge  the  rule  wist 
so  that  the  Court  might  rehear  the  application  ;  held,  that  the  Court  had  no 
power  to  enlarge  the  rule  :    Ex  parte  Taylor,  (1903),  20  W.N.  121. 

S.C.P.,  p.  416. 

R.  801— Three  clear  days  given— Nullity.— When  an  ex  parte  order  was 
obtained  extending  the  time  for  pleading  for  three  clear  days,  pleas  filed  on 
the  last  of  these  days,  held,  a  nullity  :     Leeder  v.  Geale,  (1904),   21  W.N.  155. 

R.  802— Such  leaTC.— See  Garrett  v.  Hasler,  21  W.N.  206. 

RR.  806,  807 — Chamber  summons — Grounds.— On  a  summons  in  Cham- 
bers, the  grounds  may  be  sufficiently  stated  in  the  affidavit,  although  not 
set  out  specifically  :    Leeder  v.  Gealr,  (1904),  21  W.N.  155. 

Where  the  affidavit  in  support  of  a  summons  set  out  certain  facts,  but 
did  not  expressly  state  any  grounds,  the  summons  was  dismissed :  Leeder  v. 
Geale,  21  W.N.  155,  considered:  Mayor,  etc.,  of  Kew  v.  Deerv,  (1904),  21 
W.N.  236. 
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gammons — Affidavit  fworn  before  issue  of  sammoiis. — Although  no 
action  is  pending,  a  summons  may  be  supported  by  an  affidavit  sworn  before 
the  issue  of  the  summons  :   Ex  parte  MacDonald  (No.  2),  (1904),  21  W.N.  15. 

S.aP.,  p.  417. 

R.  809 — Setting  aside  attachment — An  application  to  set  aside  an  order 
for  attachment  against  an  infant  must  be  made  within  a  reasonable  time. 
Application  in  1907  to  set  aside  an  order  made  in  1905  refused,  with  costs : 
Ex  parte  Gorman,  (1907),  24  W.N.  123. 

R.  809— Notes— Setting  aside  Judgment  for  want  of  appearanee  regularly 
signed — Defence  on  the  merits. — Defendant  explained  his  non-appearance 
by  saying  that  he  did  not  know  that  Sunday  counted  as  a  day.  His  defence 
was  that  the  action  was  based  on  an  illegal  agreement ;  heii,  a  defence  on 
the  merits  ;  judgment  set  aside  on  terms  :   Rook  v.  Day,  (1907),  24  W.N.  127. 

R.  809— Setting  aside  Judgment— Delay.— Eight  or  nine  days'  delay  held 
to  bar  a  plaintiff  moving  to  set  aside  a  judgment  of  non.  pros. :  Norton  v. 
Beeby,  (1906),  23  W.N.    165. 

R.  809 — Setting  aside  declaration— Delay. — An  application  to  set  aside 
declaration  on  the  ground  that  the  name  of  the  plaintiffs  differed  from  the 
name  in  the  writ,  was  made  after  the  time  for  pleading  had  expired ;  appli- 
cation refused,  as  not  made  within  a  reasonable  time :  Griffiths  and  Others 
V.  Lamb,  (1904),  21   W.N.  ^2. 

WalTcr- Adjournment— R.  809 — Notes. — Obtaining  an  adjournment 
is  not  a  waiver  of  an  objection  that  there  is  no  evidence  before  the  Court  of 
the  proceedings  before  the  magistrate  :    Ex  parte  Carroll,  (1905),  22  W.N.  55. 

R.  810 — Service  of  summons  too  late. — Where  a  summons  in  Chambers 
was  not  served  before  one  o'clock  on  the  day  preceding  the  return  day,  the 
summons  was  dismissed  with  costs :    Hart  v.  Hart,  (1906),  23  W.N.  41. 

8.C  P.  p.  418. 

R.  812 — Abandoning  order. — An  order  made  on  the  application  of  the 
defendant  to  transmit  the  case  to  a  District  Court  was  not  taken  out  for 
more  than  a  year ;  held,  that  the  plaintiff  was  entitled  to  treat  the  order  as 
abandoned  ;   Stacey  v.  Donaldson,  (1908),  8  S.R.  (N.S.W.)  630  ;   25  W.N.  181. 

8.C.P.,  p.  419. 

R.  822 — Using  papers  filed— Judgment — Summons  to  set  aside  a  judg- 
ment was  dismissed  on  the  ground  that  the  affidavit  in  support  of  the  sum- 
mons did  not  state  that  judgment  had  been  signed  :  Weber,  Lohmann  &>  Co. 
V.  Turner,  (1905),  22  W.N.  52. 

S.C.P.,  p.  420. 

R.  828 — Notes — Counsel. — In  an  appUcation  for  a  certiorari  or  prohibi* 
tion,  only  one  counsel  will  be  heard  :  Ex  parte  Pollack,  (1907),  7  S.R.  (N.S.W.) 
648;      24   W.N.    144. 

Revenue  cases— Crown's  right  of  reply.— On  the  hearing  of  a  case 
stated  by  the  Stamp  Commissioner,  counsel  for  the  Crown  has  a  general  right 
of  reply  :    WhiU  v.  Commissioner  for  Stamps,  (1908),  8  S.R.  (N.S.W.)  287. 

R.  827. — Rescinded  ;    see  Rules  of  7th  July,  1910,  ante,  p.  91. 

8.C.P.,  p.  421. 

R.  887. — Rescinded  ;    see  Rules  of  7th  July,  19 10,  ante,  p.  91. 

8.C.P.,  p.  428. 

Pauper — Dispaupering  order. — Plaintiff,  after  carrying  a  case  some 
length  as  a  pauper,  got  an  ex  parte  order,  dispaupering  himself,  as  from  a 
date  earlier  than  the  order ;  a  summons  by  the  defendant  to  set  aside  the 
order  was  dismissed  with  costs:  Watson  v.  Charles  Anderson  <&•  Co.,  (1908), 
25  W.N.  81. 

8.C.P.,  p.  425. 

R.  878— Endorsement  'Mn  Chambers.*'— See  cases  on  amendment, 
ante,  p.  107. 
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8.C.P.,  IK  427. 

Notes  on  affidavits — Affidavit  sworn  before  Vice-Consul. — An  affidavit 
purporting  to  be  sworn  before  a  British  ^^ce-Consul  in  France  admitted : 
Pratt  V.  Pratt,  (1903),  20  W.N.  219. 

Affidavit  sworn  before  notary  public,  whose  signature  was  verified  by 
a  local  mayor,  held  admissible  :    Yeend  v.  Yeend,  (1907)1  24  W.N.  58. 

S.C.P.,  p.  484. 

R.  425 — Set-off  of  eosts, — See  Crowley  v.  Glissan,  26  W.N.  131  ;  cited 
ante,  p.  109. 

S.C.Pm  p.  486. 

Admission  of  soUeltor — R.  428  (b). — As  to  residence  in  this  State,  see 
now  Rules  of  15th  December,  1904,  ante,  p.  59;  20th  December,  1905, 
ante,  p.  63  ;    and  3rd  September,  1906,  ante,  p.  64. 

8.C.P.,  p.  487. 

Admission  of  solleltors — Artleled  clerk — Death  of  master. — An  articled 
clerk,  whose  master  has  died,  must  in  future  apply  to  the  Court  for  leave  to 
enter  into  fresh  articles.  Where  this  had  not  been  done,  but  the  executors 
had  assigned  the  articles  to  another  solicitor,  the  Court  allowed  the  time 
served  under  the  assignment  to  count :    Ex  parte  Lewis,  (1909),  26  W.N.  70. 

S.C.P.,  pi^.  488,  489. 

RR.  486,  487. — These  Rules  are  repealed  and  new  Rules  substituted  by 
Rules  of  loth  December,  191 2,  ante,  p.  100. 

8.C.P.,  p.  440. 

R.  446. — Repealed  ;   see  now  Rule  of  17th  December,  1909,  ante,  p.  89. 

8.C.P.,  p.  442. 

R.  462 — Notice  late. — Notice  which  should  have  been  given  on  Saturday 
was  not  given  till  the  following  Monday.  The  Court  allowed  the  clerk  to  go 
up  for  his  examination  ;  but  stated  that  it  was  not  to  be  a  precedent — the 
Rules  must  be  strictly  comphed  with  :  Ex  parte  an  Articled  Clerk,  (1906),  23 
W.N.  127. 

8.C.P.,  p.  448. 

RR.  470,  471. — R.  470  was  repealed  by  Rule  of  2nd  December,  1909,  ante, 
p.  88  ;  and  see  now  Rules  of  loth  December,  191 2,  ante,  p.  100. 

8.C.P.,  p.  448. 

R.  476. — Rescinded ;    see  Rules  of  7th  July,  19 10,  ante,  p.  91. 

8.C.P.,  p.  444. 

R.  479 — Powers  of  Admission  Board.— The  SoUdtors'  Admission  Board 
has  power,  on  sufficient  cause  shown,  to  allow  the  documents  mentioned  in 
R.  479  to  be  filed  less  than  seven  days  before  the  last  day  of  term :  In  re 
Rhodes,    (1907),   24   W.N.    122. 

8.C.P.,  p.  445. 

R.  488. — Repealed ;    see  now  Rule  of  2nd  December,  1909,  ante,  p.  88. 

R.  465. — See  Rules  of  15th  December,  1904,  ante,'p.  S9;  20th  December, 
1905,  ante,  p.  63  ;    and  3rd  September,  1906,  ante,  p.  64. 

S.C.P.,  p.  484. 

The  Service  and  Execution  of  Process  Act,  1901,  was  amended  by  the 
Act  of  1905  (ante,  p.  48)  ;  this  latter  Act  is  repealed  and  further  amendments 
made  in  the  Principal  Act  by  the  Service  and  Execution  of  Process  Act,  191 2, 
(ante,  p.  49).       The  sections  amended  are  as  follows  : — 
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Notes  of  Cases— 8.C.P.,  p.  484  to  p.  493. 


i8,  s. 

3 

s. 

4 

s. 

5 

s. 

6 

9. 

7 

S. 

8 

S. 

8 

S. 

8 

9. 

9 

S. 

lO 

s. 

II 

Principal  Act — 
8.    3  (i>)        . .  amended  by  . .  . .  . .  1912  No. 

s.    4  . .  amended  by 

s.    8 . .  . .  part  repealed  and  substituted  by 

s.  1 5  ( I )       . .  repealed  and  substituted  by 
s.  16  . .  amended  by 

s.  18  (i)       . .  repealed  and  substituted  by 
s.  1 8  (3)  (6)  . .   amended  by 
s.  18  (5)        . .  inserted  by 
s.  21  (2)       ..  repealed  and  substituted  by 
s.  22A  . .  inserted  by 

Sch.  III.      . .  amended  by 
Service  and  Execution  of  Process  Act,  1905,  repealed 

by „  s.    2 

S.C.P.,  p.  485. 

Federal  Serviee  and  Exeeution  of  Proeees  Aet»  s.  5. — A  writ  issued  imder 
the  Service  and  Execution  of  Processes  Act  endorsed  in  accordance  with  s.  5 
(i)  of  that  Act,  need  not  also  be  endorsed  for  service  out  of  the  jurisdiction 
under  the  Common  Law  Procedure  Act:  Pringle  v.  Musgrot^e,  (1903),  20 
W.N.  280. 

A  writ  will  not  be  set  aside  because  it  allows  more  time  for  appearance 
than  required  by  the  rules,  or  because  a  wrong  amount  is  claimed  for  costs 
in  default  of  appearance  :     lb. 

Where  there  is  a  cause  of  action  within  the  jurisdiction  of  the  Court, 
the  Court,  under  the  Service  and  Execution  of  Process  Act,  has  jurisdiction 
over  the  defendant  as  to  the  whole  cause  of  action  :  Blunt  v.  Collingwood 
Proprietary  Co.,  20  W.N.  1 58,  questioned  :    lb. 

A  defendant  served  with  process  under  the  Service  and  Execution  of 
Process  Act,  1901,  can  apply  to  set  aside  the  writ  before  the  plaintiff  has 
obtained  leave  to  proceed :  Blunt  v.  Collingwood  Proprietary  Tin  Mining 
Co.,  N.L.,  (1903),  20  W.N.  158. 

Section  4  does  not  extend  the  jurisdiction  of  the  State  Courts,  but  only 
authorises  service  where  the  State  Court  had  jurisdiction,  apart  'from  the 
provisions  of  the  Service  and  Execution  of  Process  Act :    lb. 

B«v*P»f  p*  40o« 

Service  and  Execution  of  Proeees  Act,  1901,  s.  lO.—Plaintiff,  resident  of 
New  South  Wales,  sued  the  defendant,  a  resident  of  Victoria,  in  the  Suoreme 
Court  of  New  South  Wales,  for  breach  of  a  contract  made  in  Victoria,  the 
writ  being  issued  and  served  under  the  Service  and  Execution  of  Process  Act, 
1901  ;  held,  that  the  plaintiff,  under  the  circumstances  of  the  case,  had 
chosen  a  proper  forum  for  the  trial  of  the  action,  and  appUcation  by  the 
defendant  for  securitv  for  casts  was  refused:  Paull  v.  Pettitt,  (191 2),  29 
W.N.  44. 

8.C.P.,  p,  488. 

Federal  8er?lce  and  Execution  of  Process  Act,  s.  15.— Leaving  a  wife 
without  means  of  support  is  not  an  offence  punishable  on  summary  con- 
viction within  the  meaning  of  s.  15  :  Ex  parte  Hore,  (i903)»  3  S.R.  (N.S.W.) 
462  ;    20  W.N.   179. 

8.C.P.,  p.  489. 

Federal  Service  and  Execution  of  Process  Act,  s.  18.— Leave  to  serve  a 
subpoena  under  s.  16  of  the  Service  and  Execution  of  Process  Act  may  be 
obtained  from  a  Judge  in  Chambers :  Borthwick  and  Others  v.  Birt  6^  Co.^ 
(1908),  25  W.N.  41. 

S.C.P.,  p.  498. 

Stay— Federal  Senriee  and  Execution  of  Process  Act,  s.  25.— Proceedings 
were  stayed  on  a  certificate  of  judgment  of  the  Supreme  Court  of  West  Aus- 
tralia, under  s.  25  of  the  Service  and  Execution  of  Process  Act,  for  time 
enough  to  allow  defendant  to  apply  to  set  aside  the  writ :  Remilton  v.  City 
Mutual  Life  Assurance  Society,  (1907),  24  W.N.   177. 
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S.C.P.,  p.  498. 

Federal  Senriee  Mid  Exeevtion  of  Process  Aet,  s.  25.— When  a  certificate 
of  judgment  obtained  in  a  Court  of  Record  of  any  State  is  produced  to  the 
proper  officer  in  another  State,  that  officer  is  bound  to  register  the  certificate, 
and  has  no  power  to  inquire  into  the  validity  of  the  judgment.  If  the  original 
judgment  is  a  nullity,  the  defendant's  remedy  is  to  apply  for  a  stay  of  pro- 
ceedings under  s.  25  :  Ex  parte  Penglase,  (1903),  20  W.N.  226  ;  see  Mackenzie 
V.  Manwell,  20  W^N.   18. 


SabsUtated  senriee. 

The  Court  has  inherent  power  to  give  directions  as  to  the  mode  of  service 
of  an  order  made  by  it :    Ex  parte  Murray,  (1906),  23  W.N.  124  ;   see  In  re 
a  Solicitor,  24  W.N.  167. 
Remitting  aetion. 

Rule  ftfst  for  a  prohibition  enlarged  ;  and  substituted  service  allowed 
when  the  informer's  whereabouts  was  unknown  :  Et  parte  Elizabeth  Brown, 
(1903),  20  W.N.    245. 

Commereial  Causes  Aet. 

An  application  to  enter  an  action  for  goods  sold  and  delivered  on  the 
commercial  cause  list  was  refused,  on  the  ground  that  the  case  did  not  come 
within  the  3rd  section  of  the  Act:  Stafford  v.  Gordon  Bros.,  (1904),  21 
W.N.  229. 

Order  of  Court— Mistalce— Case  restored  to  list. 

An  order  having  been  made  by  the  Court,  no  counsel  appearing  for  the 
respondent,  it  was  afterwards  discovered  that  on  the  interpretation  of  the 
section  of  a  statute,  which  was  not  dted  to  the  Court,  the  Court  had  no 
jurisdiction  to  make  the  order ;  on  the  application  of  the  respondent  the 
matter  was  restore<l  to  the  list  for  further  argument :  In  re  Vandervord, 
(1909),  26  W.N.  20. 

S.C.P.: — Rolin  and  Innes'  Supreme  Court  Practice. 
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Privy  Oouncil  Appeals. 

PRIVY  COUNCIL  APPEALS. 


JUDICIAL  COMMITTEE. 


Jurisdiction  and  Procedure  :  General  Rules 
as  to  Appeals. 

The  Judicial  Committee  Rules,  1908. 
AT  THE  COURT  AT  BUCKINGHAM  PALACE, 
The  21st  day  of  December  1908. 
Present 
THE  KING'S  MOST  EXCELLENT  MAJESTY 

ARCHBISHOP   OF   CANTERBURY.  LORD   CHAMBERLAIN. 

LORD   PRESIDENT.  LORD   FITZMAURICE. 

Whereas  there  was  this  day  read  at  the  Board  a  representation 
from  the  Judicial  Committee  of  the  Privy  Council  in  the  words  following, 
viz.  : — 

"  The  Lords  of  the  Judicial  Committee  having  taken  into  considera- 
tion the  Practice  and  Procedure  in  accordance  with  which 
the  general  Appellate  Jurisdiction  of  Your  Majesty  in  Council 
is  now  exercised  and  being  of  opinion  that  the  Rules  regulating 
the  said  Practice  and  Procedure  ought  to  be  consolidated 
and  amended  Their  Lordships  do  hereby  agree  humbly  to 
recommend  to  Your  Majesty  that  with  a  view  to  such  consoli- 
dation and  amendment  certain  Orders  of  Her  late  Majesty 
Queen  Victoria  in  Council  regulating  the  said  Practice  and 
Procedure,  viz.  the  Orders  in  Council  dated  respectively  the 
11th  day  of  August  1842  the  13th  day  of  June  1853  the  31st 
day  of  March  1855  the  24th  day  of  March  1871  and  the  26th 
day  of  June  1873  and  also  the  Order  of  Your  Majesty  in 
Council  dated  the  20th  day  of  March  1905  amending  the  said 
Practice  and  Procedure  ought  to  be  revoked  and  that  the 
several  Rules  hereunto  annexed  ought  to  be  substituted 
therefor." 

HIS  MAJESTY  having  taken  the  said  representation  into  considera- 
tion was  pleased  by  and  with  the  advice  of  His  Privy  Council  to  approve 
thereof  and  to  order  as  it  is  hereby  ordered  that  the  said  Orders  in 
Council  in  the  said  representation  mentioned  be  and  the  same  are  hereby 
revoked  and  that  the  Rules  hereunto  annexed  be  substituted  therefor. 

A.  W.  FiTzRoYi 
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ARRANOEMENT   OF   RULES, 


Ru]eu 

1.  Interpretation 

Leave  to  ctppecU. 

2.  Leave  to  appeal  generally 

Special  Leave  to  appeal, 

3.  Form  of  Petition  for  special  leave  to  appeal 

4.  Three  oopiee  of  Petition  to  be  lodged  together  with  Affidavit  in  support 

5.  Time  for  lodging  Petition 

6.  Security  for  costs  and  transmission  of  Record 

7.  General  provisions 

8.  Petitions  for  special  leave  to  i^peal  in  forma  pauperie 

9.  Exemption  of  p>auper  Appelkuit  from  lodging  security  and  paying 

Office  fees 

10.  Exemption  of  unsuccessful  Petitioner  for  leave  to  appeal  in  forma 

pauperis  from  payment  of  Office  fees 

Record, 

1 1.  Record  to  be  transmitted  without  delay 

12.  Printing  of  Record 

13.  Number  of  oopiee  to  be  transmitted,  where  Record  printed  abroad 

14.  One  certified  copy  to  be  transmitted,  where  Record  to  be  printed  in 

England 

15.  Record  printed  partly  abroad,  pe^rtly  in  England 

16.  Reasons  for  judgments  to  be  transmitted 

17.  Exclusion  of  unnecessary  documents  from  Record 

18.  Documents  objected  to  to  be  indicated 

19.  Registration  and  numbering  of  Records 

20.  Inspection  of  Record  by  parties 

21.  Times  within  which  a  copy  of  a  written  Record  shall  be  bespoken 

22.  Notice  of  appearance  by  Appellant 

23.  Preparation  of  copy  of  Record  for  Printer 

24.  Lodging  copy  of  Record  for  printing 

25.  Special  Case 

26.  Examination  of  proof  of  Record  and  striking  off  copies 

27.  Number  of  copies  of  Record  for  parties 

28.  How  costs  of  printing  Record  are  to  be  borne 

Petition  of  Appeal, 

29.  Times  within  which  Petition  shall  be  lodged 

30.  Form  of  Petition 

31.  Service  of  Petition 

Withdraioal  of  Appeal 

32.  Withdrawal  of  Appeal  before  Petition  of  Appeal  has  been  lodged 

33.  Withdrawal  of  Appeal  after  Petition  of  Appeal  has  been  lodged 

Non-prosecution  of  Appeal, 

34.  Dismissal  of  Appeal  where  Appellant  takes  no  step  in  prosecution 

thereof 

35.  Dismissal  of  Appeal  for  non-prosecution  after  Appellant's  Appearance 

and  before  lodgment  of  Petition  of  Appeal 

36.  Dismissal  of  Appeal  for  non-prosecution  after  lodgment  of  Petition 

of  Appeal 

37.  Restoring  an  Appeal  dismissed  for  non-prosecution 
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Appettrance  by  Reapondeni, 
Kale. 

38.  Time  within  which  Respondent  may  appear 

39.  Notice  of  Appearance  by  Respondent 

40.  Form  of  Appearance  where  all  the  Respondents  do  not  appear 

41.  Separate  Appearances 

42.  Non-app>earing  Respondent  not  entitled  to  receive  notices  or  lodge 

Case 

43.  Procedure  on  non-appearance  of  Respondent 

44.  Respondent  defending  Appeal  in  forma  pauperis 

Petitions  generally. 

45.  Mode  of  addressing  Petitions 

46.  Orders  on  Petitions  which  need  not  be  drawn  up 

47.  Form  of  Petition 

48.  Caveat 

49.  Service  of  Petition 

-60.  Verifjong  Petition  by  Affidavit 

51.  Petition  for  Order  of  Revivor  or  Substitution 

^2.  Petition  containing  scandalous  matter  to  be  refused 

53.  Setting  down  Petition 

^54.  Times  within  which  set-down  Petitions  shall  be  heard 

55.  Notice  to  parties  of  day  fixed  for  hearing  Petition 

h56.  Procedure  where  Petition  is  consented  to  or  is  formal 

^7.  Withdrawal  of  Petition 

58.  Procedure  where  hearing  of  Petition  unduly  delayed 

-59.  Only  one  Counsel  heard  on  a  side  in  Petitions 

Case. 
■60.  Lodging  of  Case 

61.  Printing  of  Cctse 

62.  Number  of  prints  to  be  lodged 
^3.  Form  of  Case 

^4.  Separate  Cases  by  two  or  more  Respondents 

^5.  Notice  of  lodgment  of  Case 

66.  Case  Notice.. 

-67.  Setting  down  Appecd  and  exchanging  Cases 

Binding  Records,  dbc. 

-68.  Mode  of  binding  Recorda,  &c.,  for  use  of  Judicial  Committee 

69.  Time  within  which  bound  copies  shall  be  lodged 

Hearing. 

70.  Notice  to  pcui^ies  of  date  of  commencement  of  Sittings ;    entering 

Appeals  for  hearing 

71.  Notice  to  parties  of  day  fixed  tor  hearing  Appeal 

72.  Only  two  Counsel  heard  on  a  side  in  Appeals 

73.  Nautical  Assessors 

Judgment, 

74.  Notice  to  parties  of  day  fixed  for  delivery  of  Judgemnt 

CosU. 

75.  Taxation  of  costs 

76.  What  costs  taxed  in  England  - 

77.  Order  to  tax 

78.  Power  of  Taxing  Officer  where  taxation  delayed  through  the  fault  of 

the  party  whose  costs  Skre  to  be  taxed 

79.  Appeal  from  decision  of  Taxing  Officer 

80.  Amount  of  taxed  costs  to  be  inserted  in  His  Majesty's  Order  in  Council 

81.  Tckxation  on  the  pauper  scale 

82.  Security  to  be  dealt  with  as  His  Mai^sty's  Order  in  Council  deter- 

mining Appeal  directs 
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Miscellaneoits, 
Rule. 

83.  Power  of  Judicial  Ck)imnittee  to  excuse  from  compliance  with  Rules 

84.  Amendment  of  documents 

85.  Affidavits  may  be  sworn  before  the  Registrar  of  the  Privy  Council 

86.  Change  of  Agent 

87.  Soope  of  application  of  Rules 

88.  Mode  of  citation  and  date  of  operation 
Schedule  A.  Rules  as  to  printing 

Schedule  B.  Countries  and  Places  referred  to  in  Rules  21,  29  and  34 
Schedule  C. — I.  Fees  sdlowed  to  Agents 
II.  Council  Office  Fees 
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1. — (1)  In  these  Rules,  unless  the  context  otherwise  requires  : —         interpreuuon. 

"  Appeal "  means  an  Appeal  to  His  Majesty  in  Council ; 

"  Judgment "  includes  decree,  order,  sentence,  or  decision  oi  any 
Court,  Judge,  or  Judicial  Ofl&cer ; 

^'  Record  "  means  the  aggregate  of  papers  relating  to  an  Appeal 
(including  the  pleadings,  proceedings,  evidence  and  judgments) 
proper  to  be  laid  before  His  Majesty  in  Council  on  the  hearing 
of  the  Appeal ; 

*'  Registrar  "  means  the  Registrar  or  other  proper  ofl&cer  having 
the  custody  of  the  records  in  the  Court  appealed  from  ; 

"  Abroad  "  means  the  country  or  place  where  the  Court  appealed 
from  is  situate  ; 

"  Agent "  means  a  person  qualified  by  virtue  of  Her  late  Majesty's 
Order  in  Council  of  the  6th  March  1896  to  conduct  proceedings 
before  His  Majesty  in  Council  on  behalf  of  another ; 

*'  Party "  and  all  words  descriptive  of  parties  to  proceedings 
before  His  Majesty  in  Council  (such  as  "  Petitioner,"  "  Appel- 
lant," "  Respondent ")  mean,  in  respect  of  all  acts  proper  to 
be  done  by  an  Agent,  the  Agent  of  the  party  in  question  where 
such  party  is  represented  by  an  Agent ; 

"  Month  "  means  calendar  month  ; 

Words  in  the  singular  shall  include  the  plural,  and  words  in  the 
plural  shall  include  the  singular. 

(2)  Where  by  these  Rules  any  step  is  required  to  be  taken  in 
England  in  connection  with  proceedings  before  His  Majesty  in  Council, 
whether  in  the  way  of  lodging  a  Petition  or  other  document,  entering 
an  Appearance,  lodging  security,  or  otherwise,  such  step  shall  be  taken 
in  the  Registry  of  the  Privy  Council,  Downing  Street,  London. 

Leave  to  appeal. 

2.  All  Appeals  shall  be  brought  either  in  pursuance  of  leave  obtained  ^J^*pp^ 
from  the  Court  appealed  from,  or,  in  the  absence  of  such  leave,  in  pur- 
suance of  special  leave  to  appeal  granted  by  His  Majesty  in  Council 

upon  a  Petition  in  that  behalf  presented  by  the  intending  Appellant. 

Special  Leave  to  appeal. 

3.  A  Petition  for  special  leave  to  appeal  to  His  Majesty  in  Council  JoI%^M^^^ye 
shall  state  succinctly  and  fairly  all  such  facts  as  it  may  be  necessary  to  to  appeal, 
state  iii  order  to  enable  the  Judicial  Committee  to  advise  His  Majesty 

whether  such  leave  ought  to  be  granted.  The  Petition  shall  not  travel 
into  extraneous  matter,  and  shall  deal  with  the  merits  of  the  case  only 
so  far  as  is  necessary  for  the  purpose  of  explaining  and  supporting  the 
particular  grounds  upon  which  special  leave  to  appeal  is  sought. 

4.  The  Petitioner  shall  lodge  at  least  three  copies  of  his  Petition  for  p^<^?jfj^' 
special  leave  to  appeal  together  with  the  Afl&davit  in  support  thereof  lodged  together 
prescribed  by  Rule  50  hereinafter  contained.  mpSo'Jl  ^*^*  *" 
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pStionV*^**"^  5.  A  Petition  for  special  leave  to  appeal  may  be  lodged  at  any  time 
after  the  date  of  the  judgment  sought  to  be  appealed  from,  but  the 
Petitioner  shall,  in  every  case,  lodge  his  Petition  with  the  least  possible 
delay. 

Bocurity  for  5,  Where  the  Judicial  Committee  agree  to  advise  His  Majesty  to 

oosto  and  tnnt-  'ii  11  iii*i«x^  -f-i 

mimionof         grant  Special  leave  to  appeal,  they  shall,  m  their  Report,  specify  the 
^®*^"**  amount  of  the  security  for  costs  (if  any)  to  be  lodged  by  the  Petitioner^ 

and  the  period  (if  any)  within  which  such  security  is  to  be  lodged  and 
shall,  unless  the  circumstances  of  a  particular  case  render  such  a  course 
unnecessary,  provide  for  the  transmission  of  the  Record  by  the  Regis- 
trar of  the  Court  appealed  from  to  the  Registrar  of  the  Privy  Council 
and  for  such  further  matters  as  the  justice  of  the  case  may  require. 


Oeneral 
provisions. 


7.  Save  as  by  the  four  last  preceding  Rules  otherwise  provided,  the 
provisions  of  Rules  47  to  50  and  52  to  59  (all  inclusive)  hereinafter 
contained  shall  apply  mutatis  mutandis  to  Petitions  for  special  leave  to 
appeal. 

Petitions  for  g.  Rules  3  to  7  (both  inclusive)  shall  apply  mutatis  mutandis  to 

special  leaye  to     ^     .   .  -       ,  ^  i    •      *  *  •      ^         •         -i  ^-  •  i 

appeal  t»  formd  Pctitious  lor  Icavc  to  appeal  %n  forma  jMupens,  but  m  addition  to  the 
pauperis.  Affidavit  referred  to  in  Rule  4  every  such  Petition  shall  be  accompanied 

by  an  Affidavit  from  the  Petitioner  stating  that  he  is  not  worth  £25  in 
the  world  excepting  his  wearing  apparel  and  liis  interest  in  the  subject- 
matter  of  the  intended  Appeal,  and  that  he  is  unable  to  provide  sureties, 
and  also  by  a  certificate  of  Counsel  that  the  Petitioner  has*  reasonable 
ground  of  appeal. 


Exemption  of 
pauper 

Appellant  from 
lodging  security 
and  paying 
Office  fees. 

Bxemption  of 
unsuccessful 
Petitioner  for 
leave  to  appeal 
in  formd 
pauperis  from 
payment  of 
Office  fe«8. 


9.  Where  a  Petitioner  obtains  leave  to  appeal  in  fortna  pauperis,  he 
shall  not  be  required  to  lodge  security  for  the  costs  of  the  Respondent 
or  to  pay  any  Council  Office  fees 

10.  A  Petitioner  whose  Petition  for  leave  to  appeal  in  forma  pauperis 
is  dismissed  may,  notwithstanding  such  dismissal,  be  excused  from 
paying  the  Council  Office  fees  usually  chargeable  to  a  Petitioner  in 
respect  of  a  Petition  for  leave  to  appeal,  if  His  Majesty  in  Council,  on 
the  advice  of  the  Judicial  Committee,  shall  think  fit  so  to  order. 


Becord  to  be 
transmitted 
without  delay. 


Printing  of 
Record. 


Kuml)er  of  copies 
to  be 

transmitted, 
where  Record 
printed  abroad 


Record. 

11.  As  soon  as  an  Appeal  has  been  admitted,  whether  by  an  Order  of 
the  Court  appealed  from  or  by  an  Order  of  His  Majesty  in  Coimcil 
granting  special  leave  to  appeal,  the  Appellant  shall  without  delay  take 
all  necessary  steps  to  have  the  record  transmitted  to  the  Registrar  of 
the  Privy  Council. 

12.  The  Record  shall  be  printed  in  accordance  with  Rules  I.  to  IV.  of 
Schedule  A.  hereto.     It  may  be  so  printed  either  abroad  or  in  England. 

13.  Where  the  Record  is  printed  abroad,  the  Registrar  shall,  at  the 
expense  of  the  Appellant,  transmit  to  the  Registrar  of  the  Privy  Council 
40  copies  of  such  Record,  one  of  which  copies  he  shall  certify  to  be  correct 
by  signing  his  name  on,  or  initialling,  every  eighth  page  thereof  and  by 
affixing  thereto  the  seal,  if  any,  of  the  Court  appealed  from. 
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14.  Where  the  Record  is  to  be  printed  in  England,  the  Registrar  shall,  one  o^tifled 
at  the  expense  of  the  Appellant,  transmit  to  the  Registrar  of  the  Privy  ^^mitted. 
Council  one  certified  copy  6{  such  Record,  together  with  an  index  of  S^**J|Sn^S^  ^ 
all  the  papers  and  exhibits  in  the  case.     No  other  certified  copies  of  the  England. 
Record  shall  be  transmitted  to  the  Agents  in  En^nd  by  or  on  behalf 

of  the  parties  to  the  Appeal. 

15.  Where  part  of  the  Record  is  printed  abroad  and  part  is  to  be  Record  printed 
printed  in  England,  Rules  13  and  14  shall,  as  far  as  practicable,  apply  ^iy  in 

to  such  parts  as  are  printed  abroad  and  such  as  are  to  be  printed  in  England. 
England  respectively. 

16.  The  reasons  given  by  the  judge,  or  any  of  the  judges,  for  or  against  Reaaons  for 
any  judgment  pronounced  in  the  course  of  the  proceedings  out  of  which  tmnrailtted. 
the  Appeal  |irises,  shall  by  such  judge  or  judges  be  communicated  in 
writing  to  the  Registrar  and    shall    by  him  be  transmitted  to  the 
Registrar  of  the  Priw  Council  at  the  same  time  when  the  Record  is 
transmitted 

17.  The  Registrar,  as  well  as  the  parties  and  their  Agents,  shall  Jjj^^"*'*"*  **' 
endeavour  to  exclude  from  the  Record  all  documents  (more  particularly  documents  from 
such  as  are  merely  formal)  that  are  not  relevant  to  the  subject-matter  ^*^^' 

of  the  Appeal,  and,  generally,  to  reduce  the  bulk  of  the  Record  as  far 
as  practicable,  taking  special  care  to  avoid  the  duplication  of  documents 
and  the  imnecessary  repetition  of  headings  and  other  merely  formal 
parts  of  documents;  but. the  documents  omitted  to  be  printed  or 
copied  shall  be  enumerated  in  a  Ust  to  be  placed  after  the  index  or  at  the 
end  of  the  Record. 

18.  Where  in  the  course  of  the  preparation  of  a  Record  one  party  Documents 
objects  to  the  inclusion  of  a  document  on  the  ground  that  it  is  imneces-  uJiSited. 
sary  or  irrelevant,  and  the  other  party  nevertheless  insists  upon  its 

being  included,  the  Record,  as  finally  printed  (whether  abroad  or  in 
England),  shall,  with  a  view  to  the  subsequent  adjustment  of  the  costs 
of  and  incidental  to  such  document,  indicate,  in  the  index  of  papers,  or 
otherwise,  the  fact  that,  and  the  party  by  whom,  the  inclusion  of  the 
document  was  objected  to. 

19.  As  soon  as  the  Record  is  received  in  the  Registry  of  the  Privy  Registration  and 
Coimcil,  it  shall  be  registered  in  the  said  Registry,  with  the  date  of  Beards.  *  ^ 
arrival,  the  names  of  the  parties,  the  date  of  the  jud<<iTient  appealed 

from,  and  the  description  whether  "printed"  or  "written."  A  Record, 
or  any  part  of  a  Record,  not  printed  in  accordance  with  Rules  I.  to  IV. 
of  Schedule  A  hereto,  shall  be  treated  as  written.  Appeals  shall  be 
numbered  consecutively  in  each  year  in  the  order  in  which  the  Records 
are  received  in  the  said  Registry. 

20.  The  parties  shall  be  entitled  to  inspect  the  Record  and  tojextract  inspection  of 

11  •      1  1         f  f  ,  f  ■•  Record  by 

all  necessary  particulars  therefrom  for  the  purpose  of  entermg  an  parties. 
Appearance. 

21.  Where  the  Record  arrives  in  England  either  wholly  written,  or  Thnes  within 
partly  written  and  partly  printed,  the  Appellant  shall,  within  a  period  written  SItoM* 
of  four  months  from  the  date  of  such  arrival  in  the  case  of  Appeals  from  J^^^n. 
Courts  situate  in  any  of  the  countries  or  places  named  in  Schedule  B 
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NoUoeof 
Appearance  by 
Appellant. 


Preparation  of 
copy  of  Record 
for  Printer. 


hereto,  and  within  a  period  of  two  months  from  the  same  date  in  the 
case  oi  Appeals  from  any  other  Courts,  enter  an  Appearance  and  bespeak 
a  type-written  copy  oi  the  Record,  or  of  such  parte  thereof  as  it  may  be 
necessary  to  have  copied,  and  shall  engage  to  pay  the  cost  of  preparing 
such  copy  at  the  following  rates  per  foGo  typed  (exclusive  of  tabular 
matter) — l^d,  per  folio  of  English  matter,  2d.  per  folio  of  Indian  matter, 
and  3d.  per  foUo  of  foreign  matter. 

22.  The  Appellant  shall  forthwith,  after  entering  his  Appearance, 
give  notice  thereof  to  the  Respondent,  if  the  latter  has  entered  an 
Appearance. 

23.  As  soon  as  the  Appellant  has  obtained  the  type-written  copy  of 
the  Record  bespoken  by  him,  he  shall  proceed,  with  due  dihgence,  to 
arrange  the  documents  in  suitable  order,  to  check  the  index,  to  insert 
the  marginal  notes  and  check  the  same  with  the  index,  and,  generally, 

'  to  do  whatever  may  be  required  for  the  purpose  of  preparing  the  copy 
for  the  Printer,  and  shall,  if  the  Respondent  has  entered  an  Appearance, 
submit  the  copy,  as  prepared  for  the  Printer,  to  the  Respondent  for  his 
approval.  In  the  event  of  the  parties  being  unable  to  agree  as  to  any 
matter  arising  under  this  Rule,  such  matter  shall  be  referred  to  the 
Registrar  of  the  Privy  Council,  whose  decision  thereon  shall  be  final. 

Rew^^fo?^^  °'  24.  As  soon  as  the  tjpe-written  copy  of  the  Record  is  ready  for  the 
printing.  Printer,  the  Appellant  shall  lodge  it,  with  a  request  to  the  Registrar  of 

the  Privy  Council  to  cause  it  to  be  printed  by  His  Majesty's  Printer 
or  by  any  other  printer  on  the  same  terms, -and  shall  engage  to  pay  at 
the  price  specified  in  Rule  V.  of  Schedule  A.  hereto  the  cost  of  printing 
50  copies  thereof,  or  such  other  number  as  in  the  opinion  of  the  said 
Registrar  the  circumstances  of  the  case  require. 

Special  Case.  25.  Whenever  it  shall  be  found  that  the  decision  of  a  matter  on  appeal 

is  Ukely  to  turn  exclusively  on  a  question  of  law,  the  parties,  with  the 
sanction  of  the  Registrar  of  the  Privy  Council,  may  submit  such  question 
of  law  to  the  Judicial  Committee  in  the  form  of  a  Special  case,  and  print 
such  parts  only  of  the  Record  as  may  be  necessary  for  the  discussion  of 
the  same  Provided  that  nothing  herein  contained  shall  in  any  way 
prevent  the  Judicial  Committee  from  ordering  the  full  discussion  of  the 
whole  case,  if  they  shall  so  think  fit,  and  that,  in  order  to  promote  such 
arrangements  and  simplification  of  the  matter  in  dispute,  the  said 
Registrar  may  call  the  parties  before  him,  and  having  heard  them,  and 
examined  the  Record,  may  report  to  the  Judicial  Committee  as  to  the 
nature  of  the  proceedings. 

^^ifBw-oiS'  ^'  '^®  Registrar  of  the  Privy  Council  shall,  as  soon  as  the  proof 
and  striking  off  prints  of  the  Record  are  ready,  give  notice  to  all  parties  who  have 
*^"**""  entered  an  Appearance  requesting  them  to  attend  at  the  Registry  of 

the  Privy  Council  at  a  time  to  be  named  in  such  notice  in  order  to  ex- 
amine the  said  proof  prints  and  compare  the  same  with  the  certified 
Record,  and  shall,  for  that  purpose,  furnish  each  of  the  said  parties  with 
one  proof  print.  After  the  examination  has  been  completed,  the 
Appellant  shall,  without  delay,  lodge  his  proof  print,  duly  corrected 
and  (so  far  as  necessary)  approved  by  the  Respondent,  and  the  Registrar 
of  the  Privy  Council  shall  thereupon  cause  the  copies  of  the  Record  to 
be  struck  ofE  from  such  proof  print. 
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27.  Each  party  who  has  entered  an  Appearance  shall  be  entitled  to  Number  or  copies 
receive,  lor  his  own  use,  six  copies  of  the  Record.  jiSS!'^ '°' 

28.  Subject  to  any  special  direction  from  the  Judicial  Committee  to  How  coete  of 
the  contrary,  the  costs  of  and  incidental  to  the  printing  of  the  Record  fre"^*^bSrS«? 
shall  form  part  of  the  costs  of  the  Appeal,  but  the  costs  of  and  incidental 

to  the  printing  of  any  document  objected  to  by  one  party,  in  accordance 
with  Rule  18,  shall,  if  such  document  is  found  on  the  taxation  of  costs 
to  be  imnecessary  or  irrelevant,  be  disallowed  to,  or  borne  by,  the  party 
insisting  on  including  the  same  in  the  Record. 

Petition  of  AppeaL 

29.  The  Appellant  shall  lodge  his  Petition  of  Appeal—  whTrpSiuon 

(a)  Where  the  Record  arrives  in  England  printed,  within  a  period  ■*«"  ^  lodged. 

of  four  months  from  the  date  of  such  arrival  in  the  case  of 
Appeals  from  Courts  situate  in  any  of  the  countries  or  places 
named  in  Schedule  B.  hereto,  and  within  a  period  of  two 
months  from  the  same  date  in  the  case  of  Appeals  from  any 
other  Courts ; 

(b)  Where  the  Record  arrives  in  England  written,  within  a  period 

of  one  month  from  the  date  of  the  completion  of  the  printing 

thereof  : 
Provided  that  nothing  in  this  Rule  contained  shall  preclude  an  Appellant 
from  lodging  his  Petition  of  Appeal  prior  to  the  arrival  of  the  Record, 
if  there  are  special  reasons  why  it  should  be  desirable  for  him  to  do  so. 

80.  The  Petition  of  Appeal  shall  be  lodged  in  the  form  prescribed  Form  of  Petition 
by  Rule  47  hereinafter  contained.     It  shall  recite  succinctly  and,  as 

far  as  possible,  in  chronological  order,  the  principal  steps  in  the  proceed- 
ings leading  up  to  the  Appeal  from  the  commencement  thereof  down  to 
the  admission  of  the  Appeal,  but  shall  not  contain  argumentative 
matter  or  travel  into  the  merits  of  the  case. 

81.  The  Appellant  shall,  after  lodging  his  Petition  of  Appeal,  serve  a  service  of 
copy  thereof  without  delay  on  the  Respondent,  as  soon  as  the  latter  has  ^®^'"*'"- 
entered  an  Appearance,  and  shall  endorse  such  copy  with  the  date  of 

the  lodgment. 

Withdrawal  of  AppeaL 

82.  Where  an  Appellant,  who  has  not  lodged  his  Petition  of  Appeal,  ^'^^^[^^  **' 
desires  to  withdraw  his  Appeal,  he  shall  give  notice  in  writing  to  that  PeSuon  of 
effect  to  the  Registrar  of  the  Privy  Council,  and  the  said  Registrar  shall,  f;^^^  ^^'^^ 
with  all  convenient  speed  after  the  receipt  of  such  notice,  by  letter 

notify  the  Registrar  of  the  Court  appealed  from  that  the  Appeal  has 
been  withdrawn,  and  the  said  Appeal  shall  thereupon  stand  dismissed 
as  from  the  date  of  the  said  letter  without  further  Order. 

88.  Where  an  Appellant,  who  has  lodged  his  Petition  of  Appeal,  y**^^[*^®' 
desires  to  withdraw  his  Appeal,  he  shall  present  a  Petition  to  that  effect  Petmon*of 
to  His  Majesty  in  Council.     On  the  hearing  of  any  such  Petition  ai^^|**"*^" 
Respondent  who  has  entered  an  appearance  in  the  Appeal  shall,  subject 
to  any  agreement  between  him  and  the  Appellant  to  the  contrary,  be 
entitled  to  apply  to  the  Judicial  Committee  for  his  costs,  but  where  the 
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Respondent  has  not  entered  an  Appearance,  or,  having  entered  an 
Appearance,  consents  in  writing  to  the  prayer  of  the  Petition,  the 
Petition  may,  if  the  Judicial  Committee  think  fit,  be  disposed  of  in  the 
same  way  mutaiis  mutandis  as  a  Consent  Petition  under  the  provisions 
of  Rule  56  hereinafter  contained. 


Non-Prosecution  of  AppeaL 

A^^S^h^         ^'  ^h®re  an  Appellant  takes  no  step  in  prosecution  of  his  Appeal 

Appellant  takes  within  a  period  of  four  months  from  the  date  of  the  arrival  of  the  Record 

S^utfon        in  England  in  the  case  of  an  Appeal  from  a  Court  situate  in  any  of  the 

thereof.  couutrics  or  places  named  in  Schedule  B.  hereto,  or  within  a  period  of 

two  months  from  the  same  date  in  the  case  of  an  Appeal  from  any  other 

Court,  the  Registrar  of  the  Privy  Council  shall,  with  all  convenient 

speed,  by  letter  notify  the  Registrar  of  the  Court  appealed  from  that 

the  Appeal  has  not  been  prosecuted,  and  the  Appeal  shall  thereupon 

stand  dismissed  for  non-prosecution  as  from  the  date  of  the  said  letter 

without  further  Order. 


Dismissal  of 
Appeal  for 
non-protecation 
after  Appellant's 
Appearance  and 
before  lodgment 
of  Petition  of 
Appeal. 


35.  Where  an  Appellant  who  has  entered  an  Appearance — 

(a)  fails  to  bespeak  a  copy  of  a  written  Record,  or  of  part  of  a 
written  Record,  in  accordance  with,  and  within  the  periods 
prescribed  by,  Rule  21  ;    or 
(6)  having  bespoken  such  copy  within  the  periods  prescribed  by 
Rule  21,  fails  thereafter  to  proceed  with  due  diligence  to  take 
all  such  further  steps  as  may  be  necessary  for  the  purpose  of 
completing  the  printing  of  the  said  Record  ;   or 
(c)  fails  to  lodge  his  Petition  of  Appeal  within  the  periods  respec- 
tively prescribed  by  Rule  29  ; 
the  Registrar  of  the  Privy  Council  shall  call  upon  the  Appellant  to 
explain  his  default,  and,  if  no  explanation  is  offered,  or  if  the  explanation 
offered  is,  in  the  opinion  of  the  said  Registrar,  insufficient,  the  said 
Registrar  shall,  with  all  convenient  speed,  by  letter  notify  the  Registrar 
of  the  Court  appealed  from  that  the  Appeal  has  not  been  effecutally 
prosecuted,  and  the  Appeal  shall  thereupon  stand  dismissed  for  non- 
prosecution  as  from  the  date  of  the  said  letter  without  further  Order, 
and  a  copy  of  the  said  letter  shall  be  sent  by  the  Registrar  of  the  Privy 
Council  to  all  the  parties  who  have  entered  an  Appearance  in  the  Appeal. 


Ap"™'??!)?'  ^'  ^^^^®  ^^  Appellant,  who  has  lodged  his  Petition  of  Appeal, 

nou-proeecution  fails  thereafter  to  prosecute  his  Appeal  with  due  diligence,  the  Registrar 

after  lodgment  -    -  -         ^ ..     .     -        ..       rr    _  .    .   o.  .      .    .      .       ©     _     .. 

of  Petition  of 

Appeal. 


of  the  Privy  Council  shall  call  upon  him  to  explain  his  default,  and,  if 
no  explanation  is  offered,  or  if  the  explanation  offered  is,  in  the  opinion 
of  the  said  Registrar,  insufficient,  the  said  Registrar  shall  issue  a  Sum- 
mons to  the  Appellant  calling  upon  him  to  show  cause  before  the  Judicial 
Committee  at  a  time  to  be  named  in  the  said  Summons  why  the  Appeal 
should  not  be  dismissed  for  non-prosecution  Provided  that  no  such 
Summons  shall  be  issued  by  the  said  Registrar  before  the  expiration 
of  one  year  from  the  date  of  the  arrival  of  the  Record  in  England.  If 
the  Respondent  has  entered  an  Appearance  in  the  Appeal,  the  Registrar 
of  the  Privy  Council  shall  send  him  a  copy  of  the  said  Summons,  and 
the  Respondent  shall  be  entitled  to  be  heard  before  the  Judicial  Com- 
mittee in  the  matter  of  the  said  Summons  at  the  time  named  and  to  ask 
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for  his  costs  and  such  other  relief  as  he  may  be  advised.  The  Judicial 
Committee  may,  after  considering  the  matter  of  the  said  Summons, 
recommend  to  His  Majesty  the  dismissal  of  the  Appeal  for  non-prosecu- 
tion, or  give  such  other  directions  therein  as  the  justice  of  the  case  may 
require. 

87.  An  Appellant  whose  Appeal  has  been  dismissed  for  non-prosecu-  Re«toringan 
tion  may  present  a  Petition  to  His  Majesty  in  Council  praying  that  his  fo?**** 
Appeal  may  be  restored.  u<m-proeeoation. 

Appearance  by  Respondent. 

88.  The  Respondent  may  enter  an  Appearance  at  any  time  between  Time  within 
the  arrival  of  the  Record  and  the  hearing  of  the  Appeal,  but  if  he  unduly  S^^^uaent  may 
delays  entering  an  Appearance  he  shall  bear,  or  be  disallowed,  the  costs  appear, 
occasioned  by  such  delay,  unless  the  Judicial  Committee  otherwise 

direct. 

89.  The  Respondent  shall  forthwith  after  entering  an  Appearance  Notice  of 
give  notice  the'reof  to  the  Appellant,  if  the  latter  has  entered  an  Appear-  ^J^JSeut.*^^ 
ance. 

40.  Where  there  are  two  or  more  Respondents,  and  only  onfe,  or  some,  ^pManmce 
of  them  enter  an  Appearance,  the  Appearance  Form  shall  set  out  the  where  aii  the 
names  of  the  appearing  Respondents.  do^°appwr. 

41.  Two  or  more  Respondents  may,  at  their  own  risk  as  to  costs,  enter  separate 
separate  Appearances  in  the  same  Appeal.  ppwrauces. 

42.  A  Respondent  who  has  not  entered  an  Appearance  shall  not  be  Non-appearing 

•  1    I  ^    .  •  1      •  1        .  IP  1      -Tk      •  Respondent  not 

entitled  to  receive  any  notices  relating  to  the  Appeal  from  the  Registrar  entitled  to 
"of  the  Privy  Council,  nor  be  allowed  to  lodge  a  Case  in  the  Appeal.  orT<!dge"ca^* 

48.  Where  a  Respondent  fails  to  enter  an  Appearance  in  an  Appeal,  Procedure  on 
the  following  Rules  shall,  subject  to  any  special  Order  of  the  Judicial  S? rits'^denr 
Committee  to  the  contrary,  apply : — 

(a)  If  the  non-appearing  Respondent  was  a  Respondent  at  the 
time  when  the  Appeal  was  admitted,  whether  by  the  Order 
of  the  Court  appealed  from  or  by  an  Order  of  His  Majesty  in 
Council  giving  the  Appellant  special  leave  to  appeal,  and  it 
appears  from  the  terms  of  the  said  Order,  or  Order  in  Council, 
or  otherwise  from  the  Record,  or  from  a  Certificate  of  the 
Registrar  of  the  Court  appealed  from,  that  the  said  non- 
appearing  Respondent  has  received  notice,  or  was  otherwise 
aware,  of  the  Order  of  the  Court  appealed  from  admitting  the 
Appeal,  or  of  the  Order  of  His  Majesty  in  Council  giving  the 
Appellant  special  leave  to  appeal,  and  has  also  received  notice, 
or  was  otherwise  aware,  of  the  dispatch  of  the  Record  to 
England,  the  Appeal  may  be  set  down  ex  'parte  as  against  the 
said  non-appearing  Respondent  at  any  time  after  the  expira- 
tion of  three  months  from  the  date  of  the  lodging  of  the  Petition 
of  Appeal ; 

(6)  if  the  non-appearing  Respondent  was  made  a  Respondent  by 
an  Order  of  His  Majesty  in  Coimcil  subsequently  to  the  admis- 
sion of  the  Appeal,  and  it  appears  from  the  Record,  or  from  a 
Supplementary  Record,  or  from  a  Certificate  of  the  Registrar 
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of  the  Court  appealed  from,   that  the  said  non-appearing 
Respondent  has  received  notice,  or  was  otherwise  aware,  of 
any  intended  application  to  bring  him  on  the  Record  as  a 
Respondent,  the  Appeal  may  be  set  down  ex  farU  as  against 
the  said  non-appearing  Respondent  at  any  time  after  the 
expiration  of  three  months  from  the  date  on  which  he  shall 
have  been  served  with  a  copy  of  His  Majesty's  Order  in  Council 
bringing  him  on  the  Record  as  a  Respondent. 
Provided  that  where  it  is  shown  to  the  satisfaction  of  the  Judicial 
Committee,  by  Affidavit  or  otherwise,  either  that  an  Appellant  has  made 
every  reasonable  endeavour  to  serve  a  non-appearing  Respondent  with 
the  notices  mentioned  in  clauses  (a)  and  (&)  respectively  and  has  failed 
to  effect  such  service,  or  that  it  is  not  the  intention  of  the  non-appearing 
Respondent  to  enter  an  Appearance  to  the  Appeal,  the  Appeal  may, 
without  further  Order  in  that  behalf  and  at  the  risk  of  the  Appellant, 
be  proceeded  with  ex  'parte  as  against  the  said  non-appearing  Respon- 
dent. 

d  ^din*"*  44.  A  Respondent  who  desires  to  defend  an  Appeal  in  forma  jtawperis 

Appeal  in /orma  may  present  a  Petition  to  that  effect  to  His  Majesty  in  Council,  which 

panpent.  Petition  shall  be  accompanied  by  an  Affidavit  from  the  Petitioner 

stating  that  he  is  not  worth  £25  in  the  world  excepting  his  wearing 

apparel  and  his  interest  in  the  subject-matter  of  the  Appeal. 

Petitions  generally. 

M^e  of  45,  All  Petitions  for  orders  or  directions  as  to  matters  of  practice  or 

PetiMwii*  procedure  arising  after  the  lodging  of  the  Petition  of  Appeal  and  not 
involving  any  change  in  the  parties  to  an  Appeal  shall  be  addressed  to 
the  Judicial  Committee.  All  other  Petitions  shall  be  addressed  to  His 
Majesty  in  Council,  but  a  Petition  which  is  properly  addressed  to  His 
Majesty  in  Council  may  include,  as  incidental  to  the  relief  thereby 
sought,  a  prayer  for  orders  or  directions  as  to  matters  of  practice  or 
procedure. 

Peutions  which  ^'  ^^^^®  *^  Order  made  by  the  Judicial  Committee  does  not  em- 
need  not  be  body  any  special  terms  or  include  any  special  directions,  it  shall  not  be 
drawn  np.  neccssary  to  draw  up  such  Order,  unless  the  Committee  otherwise  direct, 

but  a  Note  thereof  shall  be  made  by  the  Registrar  of  the  Privy  CounciL 

Form  of  Petition.  47^  ^11  Petitions  shall  consist  of  paragraphs  numbered  consecutively 
and  shall  be  written,  type-written,  or  hthographed,  on  brief  paper  with 
quarter  margin  and  endorsed  with  the  name  of  the  Court  appealed 
from,  the  short  title  and  Privy  Council  number  of  the  Appeal  to  which 
the  Petition  relates  or  the  short  title  of  the  Petition  (as  the  case  may  be), 
and  the  name  and  address  of  the  London  Agent  (if  any)  of  the  Petitioner, 
but  need  not  be  signed.  Petitions  for  special  leave  to  appeal  may  be 
printed  and,  shall,  in  that  case,  be  printed  in  the  form  known  as  Demy 
Quarto  or  other  convenient  form. 

oareat.  43^  Where  a  petition  is  expected  to  be  lodged,  or  has  been  lodged, 

which  does  not  relate  to  any  pending  Appeal  of  which  the  Record  has 
been  registered  in  the  Registry  of  the  Privy  Coimcil,  any  person  claiming 
a  right  to  appear  before  the  Judicial  Committee  on  the  hearing  of  such 
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Petition  may  lodge  a  Caveat  in  the  matter  thereof,  and  shall  thereupon 
be  entitled  to  receive  from  the  Registrar  of  the  Privy  Council  notice  of 
the  lodging  of  the  Petition,  if  at  the  time  of  the  lodging  of  the  Caveat 
such  Petition  has  not  yet  been  lodged,  and,  if  and  when  the  Petition  has 
been  lodged,  to  require  the  Petitioner  to  serve  him  with  a  copy  of  the 
Petition,  and  to  furnish  him,  at  his  own  expense,  with  copies  of  any 
papers  lodged  by  the  Petitioner  in  support  of  his  Petition.  The 
Caveator  shall  forthwith  after  lodging  his  Caveat  give  notice  thereof  to 
the  Petitioner,  if  the  Petition  has  been  lodged. 

49.  Wliere  a  Petition  is  lodged  in  the  matter  of  any  pending  Appeal  serTioeof 
of  which  the  Record  has  been  registered  in  the  Registry  of  the  Privy  *  **"' 
Council,  the  Petitioner  shall  serve  any  party  who  has  entered  an 
Appearance  in  the  Appeal  with  a  copy  of  such  Petition,  and  the  party 
so  served  shall  thereupon  be  entitled  to  require  the  Petitioner  to  furnish 
him,  at  his  own  expense,  with  copies  of  any  papers  lodged  by  the  Peti- 
tioner in  support  of  his  Petition. 

60.  A  Petition  not  relating  to  any  Appeal  of  which  the  Record  has  verifying 
been  registered  in  the  Registry  of  the  Privy  Council,  and  any  other  Amlu^t!*^ 
Petition  containing  allegations  of  fact  which  cannot  be  verified  by 
reference  to  the  registered  Record  or  any  certificate  or  duly  authenti- 
cated statement  of  the  Court  appealed  from,  shall  be  supported  by 
Affidavit.  Where  the  Petitioner  prosecutes  his  Petition  in  person,  the 
said  Affidavit  shall  be  sworn  by  the  Petitioner  himself  and  shall  state 
that,  to  the  best  of  the  deponent's  knowledge,  information,  and  beUef, 
the  allegations  contained  in  the  petition  are  true.  Where  the  Petitioner 
is  represented  by  an  Agent,  the  said  Affidavit  shall  be  sworn  by  such 
Agent  and  shall,  besides  stating  that,  to  the  best  of  the  deponent's 
knowledge,  information,  and  belief,  the  allegations  contained  in  the 
Petition  are  true,  show  how  the  deponent  obtained  his  instructions  and 
the  information  enabling  him  to  present  the  Petition. 

51.  A  Petition  for  an  Order  of  Revivor  or  Substitution  shall  be  Petition  for 
accompanied  by  a  certificate  or  duly  authenticated  statement  from  the  SrSuiwti^tton?'^ 
Court  appealed  from  showing  who,  in  the  opinion  of  the  said  Court,  is 

the  proper  person  to  be  substituted,  or  entered,  on  the  Record  in  place 
of,  or  in  addition  to,  a  party  who  has  died  or  undergone  a  change  of 
status. 

52.  The  Registrar  of  the  Privy  Council  may  refuse  to  receive  a  Petition  Peution 
on  the  ground  that  it  contains  scandalous  matter,  but  the  Petitioner  ^JSSISJ 
may  appeal,  by  way  of  motion,  from   such  refusal    to    the   Judicial  matter 

J       rr       f      J  J  ^Q  Ijg  ref  used. 

Committee. 

53.  As  soon  as  a  Petition  is  ready  for  hearing,  the  Petitioner  shall  setting  down 
forthwith  notify  the  Registrar  of  the  Privy  Council  to  that  effect,  and    ^ '  "*' 
the  Petition  shall  thereupon  be  deemed  to  be  set  down. 

54.  On  each  day  appointed  by  the  Judicial  Committee  for  the  hearing  Times  within 
of  Petitions  the  Registrar  of  the  Privy  Coimcil  shall,  unless  the  Com-  petuious^^ai^ 
mittee  otherwise  direct,  put  in  the  paper  for  hearing  all  such  Petitions  Reheard. 

as  have  been  set  down.  Provided  that,  in  the  absence  of  special  circum- 
stances of  urgency  to  be  shown  to  the  satisfaction  of  the  said  Registrar, 
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no  Petition,  if  unopposed,  shall  be  so  put  in  the  paper  before  the  expira- 
tion of  three  clear  da3rs  from  the  lodging  thereof,  or,  if  opposed,  before 
the  expiration  of  ten  clear  days  from  the  lodging  thereof  unless,  in  the 
latter  case,  the  Opponent  consents  to  the  Petition  being  put  in  the  paper 
on  an  earlier  day  not  being  less  than  three  clear  days  from  the  lod^ng 
thereof. 

cff^dty  ^zed?or     ^*  Subject  to  the  provisions  of  the  next  following  Rule,  the  Registrar 
jjearing  Petition,  of  the  Privy  Council  shall,  as  soon  as  the  Judicial  Committee  have  ap- 
pointed a  day  for  the  hearing  of  a  Petition,  notify  all  parties  concerned 
by  Summons  of  the  day  so  appointed. 

Pr^nw  where  55^  Where  the  prayer  of  a  Petition  is  consented  to  in  writing  by  the 
/xmaeoted  to  or  opposite  party,  or  where  a  Petition  is  of  a  formal  and  non-contentious 
Jsformau  character,  the  Judicial  Committee  may,  if  they  think  fit,  make  their 

Report  to  His  Majesty  on  such  Petition^  or  make  their  Order  thereon, 
as  the  case  may  be,  without  requiring  the  attendantce  of  the  parties 
in  the  Council  Chamber,  and  the  Registrar  of  the  Privy  CouncU  shall 
not  in  any  such  case  issue  the  Summons  provided  for  by  the  last- 
preceding  Rule,  but  shall  with  all  convenient  speed  after  the  Committee 
have  made  their  Report  or  Order  notify  the  parties  that  the  Report  or 
Order  has  been  made  and  of  the  date  and  nature  of  such  Report  or 
Order. 

WRMwwmiof  67.  A  Petitioner  who  desires  to  withdraw  his  Petition  shall  give 
notice  in  writing  to  that  effect  to  the  Registrar  of  the  Privy  Council. 
Where  the  Petition  is  opposed,  the  Opponent  shall,  subject  to  any  agree- 
ment between  the  parties  to  the  contrary,  be  entitled  to  apply  to  the 
Judicial  Committee  for  his  costs,  but  where  the  Petition  is  unopposed, 
or  where,  in  the  case  of  an  opposed  Petition,  the  parties  have  come  to  an 
agreement  as  to  the  Costs  of  the  Petition,  the  Petition  may,  if  the  Judi- 
cial Committee  think  fit,  be  disposed  of  in  the  same  way  mutatis  mutandis 
as  a  Consent  Petition  under  the  provisions  of  the  last-preceding  Rule. 

pwwedaw  where  5g,  Where  a  Petitioner  unduly  delays  bringing  a  Petition  to  a  hearing, 
Petition  unduly  the  Registrar  of  the  Privy  Council  shall  call  upon  him  to  explain  t^ 
-delayed.  delay,  and,  if  no  explanation  is  offered,  or  if  the  explanation  offered  is, 

in  the  opinion  of  the  said  Registrar,  insufficient,  the  said  Registrar  may 
treat  the  said  Petition  as  set  down  and  may,  after  duly  notifying  all 
parties  interested  by  Summons  of  his  intention  to  do  so,  put  the  Petition 
in  the  Paper  for  hearing  on  the  next  following  day  appointed  by  the 
Judicial  Committee  for  the  hearing  of  Petitions  for  such  directions  as 
the  Committee  may  think  fit  to  give  thereon. 

hSlJdoIi^de"*  59.  At  the  hearing  of  a  Petition  not  more  than  one  Counsel  shall  be 
in  Pciitkmt.       admitted  to  he  heard  on  a  side. 

Case. 

Lodging  of  Case.  gQ.  No  party  to  an  Appeal  shall  be  entitled  to  be  heard  by  the  Judicial 
Committee  unless  he  has  previously  lodged  his  Case  in  the  Appeal 
Provided  that  where  a  Respondent  is  merely  a  stakeholder  or  trustee 
with  no  other  interest  in  the  Appeal,  he  may  give  the  Registrar  of  the 
Privy  Council  notice  in  writing  of  his  intention  not  to  loc^  any  Case, 
while  reserving  his  right  to  address  the  Judicial  Committee  on  the 
question  of  costs. 
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61.  The  Case  may  be  printed  either  abroad  or  in  England,  and  shall,  Printing  of  csm. 
in^either  event,  be  printed  in  accordance  with  Rules  I.  to  IV.  of  Schedule 

A,  hereto,  every  tenth  line  thereof  being  numbered  in  the  margin,  and 
shall  be  signed  by  at  least  one  of  the  Counsel  who  attends  at  the  hearing 
of^the  Appeal  or  by  the  party  himself  if  he  conducts  his  Appeal  in 
person. 

62.  Each  party  shall  lodge  40  printe  of  his  Case.  uTS^SSof!^** 

68.  The  Case  shall  consist  of  paragraphs  numbered  consecutively  Form  of  Caae. 
and  shall  state,  as  concisely  as  possible,  the  circumstances  out  of  which 
the  Appeal  arises,  the  contentions  to  be  urged  by  the  party  lodging  the 
same,  and  the  reasons  of  appeal.  References  by  page  and  line  to  the 
relevant  portions  of  the  Record  as  printed  shall,  as  far  as  practicable, 
be  printed  in  the  margin,  and  care  shall  be  taken  to  avoid,  as  far  as 
possible,  the  reprinting  in  the  case  of  long  extracts  from  the  Record. 
The  taxing  officer,  in  taxing  the  costs  of  the  Appeal,  shall,  either  of 
his  own  motion,  or  at  the  instance  of  the  opposite  party,  inquire  into 
any  unnecessary  prolixity  in  the  Case,  and  shall  disallow  the  costs 
occasioned  thereby. 

64.  Two  or  more  Respondents  may,  at  their  own  risk  as  to  costs,  separate  oaws 
lodge  separate  Cases  in  the  same  Appeal.  Be^SdentT^" 

66.  Each  party  shall,  after  lodging  his  Case,  forthwith  give  notice  Notice  of 
thereof  to  the  other  party.  ol?£™^***' 

66.  Subject  as  hereinafter  provided,  the  party  who  lodges  his  Case  cue  Notice, 
first  may,  at  any  time  after  the  expiration  of  three  clear  days  from  the 

day  on  which  he  has  given  the  other  party  the  notice  prescribed  by  the 
last-preceding  Rule,  serve  such  other  party,  if  the  latter  has  not  in  the 
meantime  lodged  his  Case,  with  a  "  Case  Notice,"  requiring  him  to 
lodge  his  Case  within  one  month  from  the  date  of  the  service  of  the  said 
Case  Notice  and  informing  him  that,  in  default  of  his  so  doing,  the  Appeal 
will  be  set  down  for  hearing  ex  "parte  as  against  him,  and  if  the  other 
party  fails  to  comply  with  the  said  Case  Notice,  the  party  who  has 
lodged  his  case  may,  at  any  time  after  the  expiration  of  the  time  limited 
by  the  said  Case  Notice  for  the  lodging  of  the  Case,  lodge  an  affidavit 
of  Service  (which  shall  set  out  the  terms  of  the  said  Case  Notice),  and 
the  Appeal  shall  thereupon,  if  all  other  conditions  of  its  being  set  down 
are  satisfied,  be  set  down  ex  parte  as  against  the  party  in  default  Pro- 
vided that  no  case  notice  shall  be  served  until  after  the  completion  of 
the  printing  of  the  Record  and  that  it  shall  be  open  to  the  Taxing 
Officer,  in  adjusting  the  costs  of  the  Appeal,  to  inquire,  generally,  into 
the  circumstances  in  which  the  said  Case  Notice  was  served  and,  if 
satisfied  that  there  was  no  reasonable  necessity  for  the  said  Case  Notice, 
to  disallow  the  costs  thereof  to  the  party  serving  the  same  Provided 
also  that  nothing  in  this  Rule  contained  shall  preclude  the  praty  in 
default  from  lodging  his  Case,  at  his  own  risk  as  regards  costs  and 
otherwise,  at  any  time  up  to  the  date  of  hearing. 

67.  Subject  to  the  provisions  of  Rule  43  and  of  the  last-preceding  setting  do^m 
Rule,  an  Appeal  shall  be  set  down  ipso  facto  as  soon  as  the  Cases  on  both  fxch'SlgtSg 
sides  are  lodged,  and  the  parties  shall  thereupon  exchange  Cases  by  ^**«*- 
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handing  one  another,  either  at  the  Offices  of  one  oi  the  Agents  or  in  the 
Registry  of  the  Privy  Council,  ten  copies  of  their  respective  Cases. 

Binding  Records,  &c. 

ite^^d'*^  k^^fSr  ^  ^  ^^^  ^  ^^  Appeal  is  set  down,  the  Appellant  shall  attend  at 
use  of  Judicial  the  Registry  of  the  Privy  Council  and  obtain  ten  copies  of  the  Record 
Committee.  ^^^^  Cases  to  be  bound  for  the  use  of  the  Judicial  Committee  at  the 
hearing.  The  copies  shall  be  boimd  in  cloth  or  in  half  leather  with 
paper  sides,  and  six  leaves  of  blank  paper  shall  be  inserted  before  the 
Appellant's  Case.  The  front  cover  shall  bear  a  printed  label  stating  the 
title  and  Privy  Council  number  of  the  Appeal,  the  contents  of  the 
volume,  and  the  names  and  addresses  of  the  London  Agents.  The 
several  documents,  indicated  by  incuts,  shall  be  arranged  in  the  following 
order:  (1)  Appellant's  Case;  (2)  Respondent's  Case;  (3)  Record; 
(4)  Supplimental  Record  (if  any) ;  and  the  short  title  and  Privy  Council 
number  of  the  Appeal  shall  also  be  shown  on  the  back. 

^hJcii*bMmd  ^'  "^^^  Appellant  shall  lodge  the  bound  copies  not  less  than  four 

copies  shall  be  clear  days  before  the  commencement  of  the  Sittings  during  which  the 
lodged.  Appeal  is  to  be  heard. 

Hearing. 

Kotioe  to  parties     70.  As  soon  as  the  Judicial  Committee  have  appointed  a  day  for  the 
Commencement   Commencement  of  the  Sittings  for  the  hearing  of  Appeals,  the  Registrar 
entering^Appeau  ^^  ^^®  Privy  Couucil  shall,  as  far  as  in  "him  lies,  make  known  the  day  so 
for  hearing.        appointed  to  the  Agents  of  all  parties  concerned,  and  shall  name  a  day 
on  or  before  which  Appeals  must  be  set  down  if  they  are  to  be  entered 
in  the  List  of  Business  for  such  Sittings.     All  Appeals  set  down  on  or 
before  the  day  named  shall,  subject  to  any  directions  from  the  Com- 
mittee or  to  any  agreement  between  the  parties  to  the  contrary,  be 
entered  in  such  Ust  of  Business  and  shall,  subject  to  any  direction  from 
the  Committee  to  the  contrary,  be  heard  in  the  order  in  which  they  are 
set  down. 

Notice  to  parties     71.  The  Registrar  of  the  Privy  Council  shall,  subject  to  the  provisions 

hearing  App^i  of  Rulc  42,  notify  the  parties  to  each  Appeal  by  Summons,  at  the  earhest 

possible  date,  of  the  day  appointed  by  the  Judicial  Committee  for  the 

hearing  of  the  Appeal,  and  the  parties  shall  be  in  readiness  to  be  heard 

on  the  day  so  appointed. 

Only  two  Counsel  72.  At  the  hearing  of  an  Appeal  not  more  than  two  Counsel  shall  be 
in  Applwfs.    **    admitted  to  be  heard  on  a  side. 

Nautical  73.  In  Admiralty  Appeals  the  Judicial  Committee  may,  if  they  think 

Assessors.  ^^^  require  the  attendance  of  two  Nautical  Assessors. 

Judgment 

Notice  to  ^^^es  74.  Where  the  Judicial  Committee,  after  hearing  an  Appeal,  decide 
delivery  of  "^^  to  reserve  their  Judgment  thereon,  the  Registrar  of  the  Privy  Council 
Judgment.         ^^jj  ^  ^^^  coursc  notify  the  parties  who  attended  the  hearing  of  the 

Appeal  by  Summons  of  the  day  appointed  by  the  Committee  for  the 

deUvery  of  the  Judgment. 
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Costs. 


76.  All  Bills  of  Costs  under  the  Orders  of  the  Judicial  Committee  on  Taxation  o« 
Appeals,  Petitions,  and  other  matters,  shall  be  referred  to  the  Registrar 
of  the  Privy  Council,  or  such  other  person  as  the  Judicial  Committee 
may  appoint,  for  taxation,  and  all  such  taxations  shall  be  regulated 
by  the  Schedule  of  Fees  set  forth  in  Schedule  C.  hereto. 

76.  The  taxation  of  costs  in  England  shall  be  limited  to  costs  incurred  J][*J^  g^** 
in  England.  England. 

77.  The  Registrar  of  the  Privy  Council  shall,  with  all  convenient  order  to  tax. 
speed  after  the  Judicial  Committee  have  given  their  decision  as  to  the 

costs  of  an  Appeal,  Petition,  or  other  matter,  issue  to  the  party  to  whom 
costs  have  been  awarded  an  Order  to  tax  and  a  Notice  specifying  the 
day  and  hour  appointed  by  him  for  taxation.  The  party  receiving 
such  Order  to  tax  and  Notice  shall,  not  less  than  48  hours  before  the 
time  appointed  for  taxation,  lodge  his  Bill  of  Costs  (together  with  all 
necessary  vouchers  for  disbursements),  and  serve  the  opposite  party 
with  a  copy  of  his  Bill  of  Costs  and  of  the  Order  to  tax  and  Notice. 

78.  The  Taxing  Officer  may,  if  he  think  fit,  disallow  to  any  party  who  Power  of  Taxing 
fails  to  lodge  his  Bill  of  Costs  (together  with  all  necessary  vouchers  for  uxation  delayed 
disbursements)  within  the  time  prescribed  by  the  last-preceding  Rule,  ©f  tSJf^rty'*^^ 
or  who  in  any  way  delays  or  impedes  a  taxation,  the  charges  to  tvhich  whoeecosuarc 
such  party  would  otherwise  be  entitled  for  drawing  his  Bill  of  Costs  and 
attending  the  taxation. 

79.  Any  party  aggrieved  by  a  taxation  may  appeal  from  the  decision  Appeal  from 
of  the  Taxing  Officer  to  the  Judicial  Committee.     The  Appeal  shall  be  i^xhTgOfflccr. 
heard  by  way  of  motion,  and  the  party  appealing  shall  give  three  clear 

days'  Notice  of  Motion  to  the  opposite  party,  and  shall  also  leave  a 
copy  of  such  Notice  in  the  Registry  of  the  Privy  Council. 

80.  The  amount  allowed  by  the  Taxing  Officer  on  the  taxation  shall,  ^^^^^ 
subject  to  any  appeal  from  his  taxation  to  the  Judicial  Committee  and  inserted  in 
subject  to  any  dii-ection  from  the  Committee  to  the  contrary,  be  inserted  order  fnOounoU 
in  His  Majesty's  Order  in  Council  determining  the  Appeal  or  Petition. 

81.  Where  the  Judicial  Committee  directs  costs  to  be  taxed  on  the  Taxation  on  the 
pauper  scale,  the  Taxing  Officer  shall  not  allow  any  fees  of  Counsel,  and  p^^p®'  ^^®- 
shall  only  award  to  the  Agents  out-of-pocket  expenses  and  a  reasonable 
allowance  to  cover  office  expenses,  such  allowance  to  be  taken  at  about 
three-eighths  of  the  usual  professional  charges  in  ordinary  Appeals. 

82.  Where  the  Appellant  has  lodged  security  for  the  Respondent's  security  to  be 
costs  of  an  Appeal  in  the  Registry  of  the  Privy  Council,  the  Registrar  of  His  Majeat^s 
the  Privy  Council  shall  deal  with  such  security  in  accordance  with  the  dt^terminhig""*'" 
directions  contained  in  His  Majesty's  Order  in  Council  determining  the  Appeal  directs. 
Appeal. 

Miscellaneous. 

83.  The  Judicial  Committee  may,  for  sufficient  cause  shown,  excuse  J*'T[^.J  f 
the  parties  from  compliance  with  any  of  the  requirements  of  these  committee  to 
Rules,  and  may  give  such  directions  in  matters  of  practice  and  proce-  cSm^puincr  with 
dure  as  they  shall  consider  just  and  expedient.     AppHcations  to  be  ^°'®*- 
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excused  from  compliance  with  the  requirements  of  any  of  these  Rules 
shall  be  addressed  in  the  first  instance  to  the  Registrar  of  the  Privy 
Council,  who  shall  take  the  instructions  of  the  Committee  thereon  and 
communicate  the  same  to  the  parties.  If,  in  the  opinion  of  the  said 
Registrar,  it  is  desirable  that  the  application  should  be  dealt  with  by  the 
Committee  in  open  Court,  he  may,  and  if  he  receives  a  written  request 
in  that  behalf  from  any  of  the  parties,  he  shall,  put  the  application  in  the 
paper  for  hearing  before  the  Committee  at  such  time  as  the  Committee 
may  appoint,  and  shall  give  all  parties  interested  Notice  of  the  time  so 
appointed. 

Amendnjei.t  of  34,  Auv  documcut  lodgcd  iu  conncctiou  with  an  Appeal,  Petition, 
or  other  matter  pending  before  His  Majesty  in  Council  or  the  Judicial 
Committee,  may  be  amended  by  leave  of  the  Registrar  of  the  Privy 
Council,  but  if  the  said  Registrar  is  of  opinion  that  an  apphcation  for 
leave  to  amend  should  be  dealt  with  by  the  Committee  in  open  Court,  he 
may,  and  if  he  receives  a  written  request  in  that  behalf  from  any  of  the 
parties,  he  shall,  put  such  application  in  the  paper  for  hearing  before 
the  Committee  at  such  time  as  the  Committee  may  apoint,  and  shall 
give  all  parties  interested  Notice  of  the  time  so  appointed. 

Affl.iHvitsmny        35    Affidavits  relating  to  any  Appeal,   Petition,   or  other  matter 

be  sworn  before  *»    •  •      /S  -f  ^        -w     f    '  -i   r>t 

the  KiKiatrnr     pending  betorc  His  Majesty  in  Council  or  the  Judicial  Committee  may 
Pr[vy  Couucii.    ^c  swom  before  the  Registrar  of  the  Privy  Council. 

Change  of  Argent.  QG.  Where  a  party  to  an  Appeal,  Petition,  or  other  matter  pending 
before  His  Majesty  in  Council  change  his  Agent,  such  party,  or  the  New 
Agent,  shall  forthwith  give  the  Registrar  of  the  Privy  Council  notice  in 
writing  of  the  change. 

Scope  of  g7^  Subject  to  the  provisions  of  any  Statute  or  of  any  Statutory 

Kuies.  Rule  or  Order  to  the  contrary,  these  Rules  shall  apply  to  all  matters 

falling  within  the  Appellate  Jurisdiction  of  His  Majesty  in  Council. 

^id^dateof'^''''"      88.  These  Rules  may  be  cited  as  the  Judicial  Committee  Rules,  1908. 
operation.  and  they  shall  come  into  operation  on  the  Ist  day  of  January  1909. 


Schedule  A. 

Rules  as  to  Printing. 

I.  All  Records  and  other  proceedings  in  Appeals  or  other  matters  pending 
before  His  Majesty  in  Council  or  the  Judicial  Committee  which  are  required  by 
the  above  Rules  to  be  printed  shall  henceforth  be  printed  in  the  form  known 
as  Demy  Quarto  (i.e.,  54  ems  in  length  and  42  in  width). 

II.  The  size  of  the  paper  used  shall  be  such  that  the  sheet,  when  folded  and 
trimmed,  will  be  11  inches  in  height  and  8J  inches  in  width. 

III.  The  type  to  be  used  in  the  text  shall  be  Pica  type,  but  Long  Printier 
shall  be  used  in  printing  accounts,  tabular  matter,  and  notes. 

IV.  The  number  of  Unes  In  each  page  of  Pica  type  shall  be  47  or  thereabouts, 
and  every  tenth  line  shall  be  numbered  in  the  margin. 

V.  The  price  in  England  for  the  printing  by  His  Majesty's  Printer  of  60 
copies  in  the  form  prescribed  by  these  Rules  shall  be  38«.  per  sheet  (eight 
pages)  of  pica  with  marginal  notes,  not  including  corrections,  tabular  matt^', 
and  other  extras. 
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Schedule  B. 

Countries  and  Places  referred  to  in  Rules  21,  29,  and  34. 

Austredia  (and  the  oonBtitutent  States  thereof). 

Bchsutoland. 

British  East  Africck 

British  Honduras. 

British  North  Borneo. 

Brunei. 

Ceylon. 

China. 

Ecistem  Africeui-Protectoratee. 

Falkleuid  Isleuids. 

Federated  Malay  States. 

Fiji. 

Hong  Kong. 

India. 

Mauritius. 

New  ZecJand. 

Persia. 

Seychelles. 

SomcJiland  Protectorate. 

Straits  Settlements. 

Zanzibar. 

Schedule  C. 
I. 


Fees  allowed  to  Agents  conducting  Appeals  or  other  matters  before  the  Judicial 
Committee  of  the  Privy  Council. 


Retaining  Fee    . . 

Perusing  wTitten  Record,  at  the  rate  of,  for  every  25  folios . . 

Perusing  printed  Record,  at  the  rate  of,  for  every  printed  sheet  of 
8  pages 

Attend€«ices  at  the  Council  Office,  or  elsewhere,  on  ordin€uy  busi- 
ness, such  as  to  enter  an  Api)earance,  to  make  a  search,  to 
lodge  a  Petition  or  Affidavit,  or  to  retain  Counsel 

Attending  at  the  Council  Office  to  examine  proof  print  of  Record 
with  the  certified  Record  .  .  .  .  . .         per    diem 

Attending  at  the  Council  Chamber  on  Siumnons  for  the  hearing  of  a 
Petition 

Attending  at  the  Coiuicil  Chamber  all  day  on  an  Appeetl  not  called 
on 

Attending  the  Hearing  of  an  Api>eal . .  . .  .  .      per  diem 

Attending  a  Judgment 

Correcting  Enghsh  proofs,  at  the  rate  of,  for  every  printed  sheet  of 
8  pages 

Correcting  Foreign  or  Indian  proofs,  at  the  rate  of,  ior  every  printed 
sheet  of  8  page^ 

Instructions  for  Petition 

Drawing  Petition,  Case,  or  Affidavit  . .  . .  per  folio 

Copying  Petition,  Case,  or  Affidavit  .  .  . .  . .  per  folio 

Instructions  for  Case     . . 

Instructions  to  Counsel  to  argue  €ui  Appeal . . 

Instructions  to  Counsel  to  argue  a  Petition 

Attending  Consultation 

Sessions  Fee  for  each  year  or  partof  a  yeeir  from  the  date  of  Appear 
ance 

Drawing  Bill  of  Costs   . .  . .  . .  . .  . .  per  folio 

Copying  Bill  of  Costs    . .  . .  . .  . .  . .  per  folio 

Attending  Taxation  of  Costs  of  an  AppecJ   . . 

Attending  Taxation  of  Costs  of  a  Petition    . . 


£  s.  d 

0  13  4 

0  6  8 

1  1  0 


0  10  0 
3  3  0 

1  6  8 

2  6  8 

3  6  8 
1  6  -8 

0  10  6 

1  1  0 
0  10  0 
0  2  0 

0  0  6 

1  0  0 
1  0  0 

0  10  0 

1  0  0 

3  3  0 

0  1  0 

0  0  6 

2  2  0 

1  1  0 
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11. 

Council  Office  Fees. 

Entering  Appearance    . . 

Lodging  Petition  of  Appecd     . . 

Lodging  any  other  Petition     . . 

Lodging  Case 

Setting  down  Appecd  (chargeable  to  Appellant  only) 

Setting  down  Petition  (chargeable  to  Petitioner  only) 

Summons 

Committee  Report 

Original  Order  of  His  Majesty  in  Council  determining  an  Appeal 

Any  other  Original  Order  of  His  Majesty  in  Council 

Plain  Copy  of  an  Order  of  His  Majesty  in  Council 

Original  Order  of  the  Judicial  Committee 

Plckin  Copy  of  Committee  Order 

Lodging  Affidavit 

Certificate  delivered  to  Parties 

Conmiittee  References 

Lodging  Caveat . . 

Subpoena  to  Witnesses 

Taxing  Fee  in  Appecds . . 

Taxing  Fee  in  Petitions 


£    *. 

d. 

0  10 

0 

..2     0 

0 

1     0 

0 

1     0 

0 

..2     0 

0 

..        1     0 

0 

0  10 

0 

1   10 

0 

..4     0 

0 

..2     0 

0 

..0     5 

0 

1   10 

0 

..0     6 

0 

..        0  10 

0 

0  10 

0 

..2     0 

0 

1     0 

0 

0  10 

0 

..3     0 

0 

..2     0 

0 
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The  nuTnbers  r^er  to  pages,  not  to  sectums. 


Atetementy  death  of  nominal  defendant  not  to  cause,  2 
Admission  of  facts  :  see  Notice  to  admit  facts. 
Admission  of  Barristers- 
Rules— 

16th  Nov.,  1906,  68 
25th  May,  1908,  86 
Ist  December,  1909,  87 
persons  eligible,  69 
Board  meetings,  69 
examiners,  69 
students  at  law,  69 
examinations,  70 
fees,  72 
admission,  73 
notice,  73 
evidence,  73 
affidavit,  73 

dispensing  with  strict  compliance  with  Rules,  74 
Victorian,  113 
Admission  of  Solicitors- 
no  one  to  be  deemed  managing  clerk  till  25  years  of  age,  56 

special  provision  for  cases  before  1903,  56 
solicitor  conditionally  admitted  or  practising  may  reside  in  any  State, 

59,  63,  64 
barrister  applying,  to  give  notices,  88,  113 

and  file  affidavit,  88,  113 
examinations,  at  Sydney,  89 
or  at  country  towns,  89 
resuming  practice,  after  fifteen  years,  117 
articled  clerk,  master  dying,  121 
Rules,  10th  December,  1912,  100 

certificates  before  introduction,  100 
notice  before  preliminary  examination,  101 
fees,  101 
Affidavit- 
sworn  before  British  Vice-Consul,  121 
before  J.P.,  114 

for  use  in  High  Court  or  Federal  Court,  may  be  sworn  before  J.P.,  12 
sworn  before  Notary  Public,  121 
Agent  of  foreign  corporation,  service  on,  102 
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Amendment- 
indorsement  *'  in  Chambers,"  107 
Judge    *  in  Chambers,"  108 
of  rule  nisi,  108 

service  of  amended  rule,  108 
clerical  error  in  rule  nisi,  108 
of  title,  108 
of  jural,  108 

adding  plea  of  fraud,  108 
of  postea,  108 

in  cases  removed  to  District  Court,  9 
judgment,  108 

Appeal— 

procedure  by  notice  of,  for  new  trial. — See  New  TriaL 

under  Mining  Act. — See  Mining  Act. 

under  Local  Government  Act. — See  Local  Government  Act. 

under  Dentists  Act. — See  Dentists  Act. 

under  Land  Tax  Assessment  Act.— /See  Land  Tax  Assessment  Act 

Appearance- 
time  for,  Graf  ton-Tweed  Railway,  111 

Arbitration- 
new  trial,  after  reference  by  Court,  111 
notice  to  appoint  arbitrator,  service,  111 

Arrest  on  Mesne  Process- 
trivial  irregularities.  111 
endorsement  on  writ.  111 
bail,  amount  of,  111 
reasonable  time,  delay.  111 
signing  recognizance,  119 

Articled  Clerlt- 

master  dying,  457,  121 
filing  documents,  time  for,  121 
notice  late,  121 
Attachment— 

for  non-payment  of  costs,  113 

issues  of  course,  113 
setting  aside,  delay,  120 

Attachment,  Foreign- 
company,  property  in  hands  of,  106 
order  on,  106 
garnishee's  costs,  106 

Attachment  of  debts- 
examination  of  judgment  debtor,  order,  106 

Attorney- 
right  of  audience,  113 
struck  off  roll,  liberty  to  employ,  117 

Attorney  and  client,  costs.- /See  Costs,  Legal  Practitioners  Act 

Bail,  signature  of  recognizance,  119 
Barrister— iSee  Admission  of  Barristers. 

Victorian,  admission  of,  113 

admission  as  solicitor. — See  Admission  of  Solidtors. 
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B^;ill,  right  to, 

on  demurrer,  103 

order  of,  in  Full  Court,  91 


Ca.  Re.— See  Arrest  on  Mesne  Process. 
Ca.  sa,  writ  of— 

effect  of  bankruptcy,  on  right  to  issue  in  defamation,  113 
Cause  lists  in  Jury  Courts,  100 
Certificate  under  Evidence  Act. — See  Evidence  Act 

of  judgment  under  Federal  Service,  &c..  Act,  registering,  123 
stay,  122 

See  Service  and  Execution  of  Process  Act 
Certificate  for  costs.— ^ee  Costs. 
Cliambers,  Judge  in,— See  Judge. 

Prothonotary  to  take  business  in,  54. — See  Protlionotary. 

summons  in — 
grounds,  119 

ffidavit  befoie  summons,  120 
service,  time  for,  120 
order  on,  abandoning,  120 
indorsement  on  papers,  108 
Chief  Cierlt  of  Supreme  Court  may  perform  duties  of  Prothonotary,  56 
Cliief  Justice- 
acting,  53 

pension,  15 
Circuit  Courts,  abolished,  53 
Circuit  towns,  58 

sittings  at,  54 
Claimant  in  interpleader.— iSee  Interpleader. 
Claims  against  the  Government  and  Crown  Suits  Act  1912— 

petition  for  appointment  of  nominal  defendant,  2 

in  what  cases,  2 

death  of  nominal  defendant,  2 

fresh  defendant  to  be  appointed,  2 
amendment,  3 

nominal  defendant  not  personally  liable,  3 

action,  how  proceeded  with,  2 

nature  of  relief,  3 

payment  of  damages  and  costs,  3 

execution,  3 

Crown  suits,  costs  in,  3 

Rules,  power  to  make,  3 

saving  of  old  Rules,  2 
Clerk  of  Petty  Sessions,  issue  of  writ  by,  in  country  towns,  59 
Commercial  Causes  Act,  action  for  goods  sold  and  delivered  not  within,  123 
Commission,  Evidence  on— 

right  to,  general  principles,  116 

to  examine  party,  117 

order  may  be  made  before  pleadings,  117 

may  issue  where  witness  is  in  another  State,  117 

evidence  on  application,  117 

costs,  117 

not  to  be  printed  with  Judge's  notes,  119 

Rules  as  to  fees  and  charges  under  Imperial  Acts,  60,  61 
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Confirming  order.— ^ee  Judge. 
Consolidating  actions,  in  defamation,  5 

verdict  and  costs  in,  5 
Conveyancer,  fees  on  examination,  62 
Costs- 
jurisdiction  of  Court  wrongly  invoked,  108 
security  for,  plaintiff  out  of  jurisdiction,  108 
plaintiff  bankrupt,  108 
writ  under  Federal  Service,  &c..  Act,  122 
several  issues,  costs  on,  108,  109 

amending  postea,  109 
set-off  of,  109,  121 

after  payment  in  and  acceptance,  103 
scales,  payment  in,  defendant's  costs,  109 

apply  to  special  case,  109 
preparing  for  trial,  109 
counsel's  fees,  senior,  109 
second  counsel,  110 
third,  110 
refreshers,  110 
two  cases  against  the  same  defendant,  1 10 
consolidated  actions.  Defamation  Act,  5 
certificate  for,  110 

special  indorsement  of  writ  not  ground  for,  63 
detinue,  110 

action  by  husband  and  wife,  110 
expert  witnesses,  qualifying  fee,  63 
solicitor  and  client,  special  agreement,  113 

delivery  of  bill  "  a  month  "  before  action,  114 
taxation  by  Deputy  Registrar,  114 
stay  after  final  judgment,  114 
order  to  pay  sum  due  by  solicitor,  114 
disputed  retainer,  114 
taxation  between  solicitor  and  client, 

items  not  paid  to  be  set  out  separately,  90 
and  stated  as  unpaid,  90 
when  allowed,  90 
to  be  paid  before  taxation,  90 
disbursements  in  computing  sixth,  90 
decision  subject  to  review,  90 
disbursement  whether  in  bill  or  cash  account,  90 
Counsel- 
fees  and  refreshers. — See  Costs. 
only  one  heard,  on  certiorari  or  prohibition,  120 
reply  in  revenue  cases,  120 
Country  towns,— 

issue  of  writs  at,  41,  59,  60, 100. 
examinations  for  admission  as  solicitor  at,  89 
Cross  action,  plea  of,  what  allowed,  103 

Crown,  actions  by  and  against.— /See  Claims  againi^t  the  Government  and 
Crown  Suits  Act. 

pleading  several  matters  against,  103 
right  of  reply  in  revenue  cases,  120 
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DMth— 

of  nominal  defendant  in  suit  against  Crown,  2 

of  partner,  effect  on  retainer,  106 
De  bene  esse.— ^ee  Commissioii,  Evidenee  on. 
De<daratioii— 

setting  aside,  delay,  120 

after  a  year,  set  aside,  103 

signature  by  clerk  to  another  attorney,  117 
Defamatioii  Aet,  effect  of  bankruptcy  on  n^t  to  ea,  sa,,  113 
Defamatton  (Amendment)  Aet— 

actions  in  respect  of  the  same  libel,  consolidating,  5 

verdict  in  consolidated  action,  5 

costs,  apportionment  of,  5 

newspaper,  defamatory  article  in,  6 

proprietor  may  diisclose  name  of  writer,  6 
Juc^e  may  order  dicslosure,  6 
grounds  for  order,  6 
Defence  on  merits,  plea  of  illegality  is,  120 
Delay- 
in  moving  to  set  aside  judgment,  102,  120 

other  cases  of,  120 
Donurrer,  right  to  begin  on,  103 
Dentists  Aet,  1900  and  1909— 

Rules  regulating  appeals  from  Dental  Board,  64 
meaning  of  word  ''  Board,"   64 
notice  of  appeal  to  be  filed,  65 
may  be  amended,  65 
copy  to  be  served,  65 
acts  as  stay,  65 
copies  to  be  filed,  65 

evidence  and  judgment,  copies  to  be  filed,  65 

further  evidence,  66 

appearance  by  solicitor  or  counsel,  66 

costs,  66 

interlocutory  applications,  66 

title  of  summons,  affidavits,  &c.,  66 

Court  fees,  66 

irregularities,  67 
Deputy  Prothonotary,  54,  98 
Detinue,  certificate  for  costs,  in  action  of.  111 
Disagreement— 

of  jury.  111 

power  to  enter  verdict  on,  343 
Diseovery— 

right  to,  103 

against  Commonwealth,  103 

none  in  action  for  penalty,  103 

in  libel,  on  damages,  103 

second  application,   104 

before  declaration,  104 

affidavit  by  agent,  104 

affidavit,  what  must  be  shown  on,  101 
Distributive  issues,  costs  on,  108, 109 
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District  Court,  removal  of  action  to — 
District  Courts  Act,  1912,  7 

claim  not  exceeding  £200,  order  for  trial  in  District  Court,  7 
order  may  be  made  in  any  action,  including  action  of  tort,  8 
where  claim  reduced  to  £200  by  payment,  &c.,   7 
any  District  Court,  7 

writ  and  pleadings  to  be  lodged  in  District  Court,  9 
subsequent  proceedings  as  if  action  originally  in  District  Court,  9 
tort,  action  for,  removal  to  District  Court  where  plaintifE    wiUiout 
means,  8 
proper  order  under  s.  140,  8 
visible  means,  cases  on,  8 

cause  of  action  admitted,  8 
money  paid  into  Court,  8 
jury.  Court  cannot  order  trial  to  be  without,  8 
amendment,  power  of  District  Court  Judge,  9 
Doeuments,  order  for  production  of,  on  motion,  &c.,  107 

Ejectment- 
change  of  venue  in,  before  issue  filed,  105 
undivided  moiety,  affidavit  denying  ouster,  106 
execution,  time  for  issuing,  106 

Embarrassing  pleadings,  plea  not  admittedly  false,  cannot  be  struck  out,  102 

Enlarging — 

rule  granted  by  Judge,  116 
rulenm,  119,  123 
Entering  verdict  or  nonsuit,  power  of,  115 
Equitable  interest,  when  bound,  by  execution,  113 
Evidence  of  inconsistent  statements  in  rejoinder,  112 
Evidence  Act,  1898— 

certificate  under  another  Act,  s.  15,  111 
foreign  company,  certificate  of  registration.  111 
certificate  by  officer  of  Court,  s.  16.    112 

of  conviction,  s  23,  112 

under  s.  23,  112 
treating  witness  as  hostile,  discretion  of  Judge,  112 
inconsistent  statements,  rejoinder,  112. 
judicial  proceeding,  111 
Evidence  Act,  1906  (Commonwealth)— 
applies  to  State  Courts,  10 
judicial  notice, 

seal  of  Commonwealth,  10 

official  signatures.  Commonwealth,  10 
seals.  Commonwealth,  11 

holding  of  office.  Commonwealth,  11 
proof  of  proclamations,  &c.,  11 

Gazette  notice,  11 

certificates,  11 
public  books,  11 

certified  copies,  11 
votes  and  proceedings  in  Parliament,  11 
Gazette,  proves  itself,  11 
paper  printed  by  Government  Printer,  11 
act  done  by  Governor-General  or  Minister,  12 
judicial  proceedings  in  Federal  Courts,  12 
affidavits,  may  be  sworn  before  J.P.,  12  ^-^^.^^^^^^  ^y  GoOglc 


Index.  INSPECnOM 

Evidenoe  on  Commissioii.— /See  Commission,  Evidence  on. 
Extradition  Act,  1870.— 5ee  Foreign  Tribunals  Evidence  Act 
Exhibits  produced  from  Government  Department,  62 
Execution.— 5e6  FL  fa. 

Fees- 
Court,  not  payable  by  Government,  62 

Sheriff's.- 5ee  Sheriff. 
Foreign  Attaclunent— ^ee  Attachment,  Foreign. 
F*.  fa.,  writ  of — 

when  it  binds  equitable  interest,  113 

withdrawal,  second  writ  cannot  issue,  113 
Foreign  process,  service  of  .—/See  Service  of  Foreign  Process. 
Foreign  Tribunals  Evidence  Act,  1856,  and  Extradition  Act  1870— 

Rules  providing  for  taking  evidence  under,  83 

order  for  examination  of  witness,  83 
form  of  order,  85 

person  before  whom  examination  held,  84 

return  of  examination  to  Prothonotary,  84 

Prothonotary  to  certify,  84 
form,  85 

depositions  where  sent,  84 

Chief  Clerk  may  act  for  Prothontoray,  85 
Forfeiture  and  Validation  of  Leases  Act,  1905— 

under-lessee  may  apply  for  relief,  14 
Full  Court  business,  91 
Further  time  for  pleading— 

not  more  than  two  clear  days,  ex  'parte,  119 

Government  Department,  exhibits  from,  how  dealt  with,  62 

Gaol  delivery.  Supreme  Court  at  Sydney,  54 
Rules,  98 

Gaoler— 

to  make  returns  to  Court  at  Darlinghurst,  54,  98 

form  of,  99 

to  be  handed  to  Judge,  54,98 

General  L^;al  Procedure  Act- 
amended  by  Legal  Process  Facilitation  Act,  1904,  41 

Garnishee.— /See  Attachment  of  debts— Attachment,  Foreign. 

Government- 
Court  fees  not  payable  by,  62 
but  recoverable  as  costs  by,  62 

Government,  claims  against.— S^ee  Claims  against  the  Government  and  Crown 
Suits  Act 

Grafton-Tweed-Railway,  time  for  appearance,  90 

Habeas  Corpus,  ad  test,  writ  of— 

notice  to  Crown  Solicitor  before  application  for,  57 

Indorsement- 
special.— Sfe6  Special  Indorsement 
words  "  In  Chambers,"  108 

of  writ  for  service  out  of  jurisdiction,  under  Federal  Act,  122 
time  for  appearance  on — 
too  much  allowed,  122 
Inspection  before  declaration,  in  action  on  policy,  104  r^^^r^T^ 

Digitized  by  VjOOQ  IC 


INTEREST  Index. 

Intarest— 

claim  for,  on  special  indorsement,  102 
lightTb  recover,  105 
Usury  Act,  105 
Interpleader- 
claimant,  affidavit  of,  not  estoppel,  112 

costs  against  judgment  creditor,  112 

costs  against  claimant,  112  • 
sherifE  abandoning  possession,  113 

costs  of,  113 

expenses  of  second  keeper,  113 
issue,  defendant's  right  to  set  down,  118 

Irregularity— 

in  affidavit  of  service  of  summons,  102 
setting  aside  proceedings  for  120 
reasonable  time,  120 

Judge- 
in  Equity,  Divorce,  Probate  and  Bankruptcy,  appointment  of,  52 

any  other  Judge  may  Act,  53 
appeal  from,  none  to  another  Judge  for  Full  Court,  116 
order  of,  sitting  for  Full  Court — 

sitting  for  Full  Court,  is  not  "  in  Chambers,"  1 16 

confirming  order.  Common  Law  prohibition,  116 

rule  granted  by,  power  of  Court  to  enlarge,  116 

service  of  confinning  order,  116 

appeal  where  successful  party  does  not  confirm,  116 

costs  of  appeal,  fresh  evidence  given,  116 

under  Real  Property  Act,  s.  73,  making  a  Rule  of  Court,  116 
power  to  order  change  of  venue,  104 
in  Chambers — 

appeal  from  discretionary  order,  116 

no  appeal  to  another  Judge  as  Full  Court,  116 

appeal  lies  on  practice  points,  116  ^ 

Prothonotary  sitting  for,  55 
sitting  as  Court  under  special  powers,  form  of  order,  116 
Judges'  PMisioiis  Amendment  Aet,  IMS- 
Pensions  of  Supreme  Court  Judges,  15 
Pensions  of  District  Court  Judges,  16 
Judges,  Puisne,  number  of,  52 
Judgment- 
amendment  of,  108 
defendant's  right  to  sign,  119 
setting  aside,  102,  120 
waiver  by  delay,  120 

by  adjournment,  120 
must  be  on  affidavit,  on  motion  to  set  aside,  120 
See  Serviee  and  Execution  of  Process  Act 
Judgment  Creditors'  Remedies  Act- 
equitable  interest,  when  bound,  113 
bankruptcy,  ca,  aa,  in  defamation,  113 
Jurisdiction— 

though  Court  has  no,  may  give  costs,  108 

when  Court  has,  under  Federal  Service,  &c..  Act,  122         r^^^^^T^ 
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Jury- 
issues  under  Real  Property  Act  tried  before,  except  by  consent,  115 
disagreeing,  verdict  may  be  entered,  115 

Jury  Aeir— 

qualifications  of  jurors,  19 

special  jurors,  24 
disqualification,  20 
exemptions,  20 

must  be  claimed,  21 
incapacity  from  disease,  31 
qualification,  on  writs  of  enquiry,  21 
before  coroners  or  sherifi,  21 
before  Commissioner,  21 
jurors'  districts,  21 

Governor  may  fix,  21 
jury  lists,  22 

to  be  made  yearly,  22 

prepared  by  Chief  Constable,  22 

inspection  of,  22 

special  petty  sessions  to  be  summoned,  22 

justices  to  correct  and  allow  lists,  23 

sheriffs  officers  to  attend  Court,  23 

list  to  be  transmitted  to  sherifi  and  District  Court  Judges,  23 
sheriff  to  record  lists,  24 
juror's  books  and  special  jurors'  Usts,  24 

to  be  made  out  by  sheriff  and  District  Court  Judge,  24 
to  be  in  use  for  a  year  or  until  new  lists  allowed,  24 
sheriff  to  make  out  special  jurors'  list,  24 

to  send  copy  to  clerks  of  petty  sessions,  24 
n  ew  Cpurts — 

lists,  jurors'  book,  and  special  lists  to  be  prepared,  25 

within  three  months,  25 
to  come  into  force  at  once  and  till  next  list,  25 
trial  by  jury,  25 

in  criminal  cases,  25 
special  jury,  26 
in  civil  cases,  26 

by  jury  of  four,  26 
by  jury  of  twelve,  26 
application  for,  26 
common  jury,  26 
right  to,  26 
special,  27 
fees  and  costs,  36 
English  Rules  to  govern,  27 
informalities  as  to  list,  precept  or  panel  31 
precepts  for  jury,  27 

for  jury  of  twelve,  28 

for  special  jury,  27 

time  for  issuing,  27 

number  of  jurors  to  be  summoned,  28 

priority  of,  28 

enlarged  panel  in  criminal  cases  28 

general  powers  of  Courts  pte^^j^ed,  28 
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Jury  Act  (con.) — 

{»ecept6  for  jury  {con.) — 

Supreme  Court  or  Judge  may  make  orders  at  any  time,  29 

where  sheriff  interested,  precept  to  coroner,  29 

jurors  to  be  chosen  by  lot,  29 

summons  to  juror,  service,  etc.,  30 

juror  not  liable  to  be  summoned  again  till  hst  exhausted,  30 

jurors  not  to  be  summoned  at  Darlinghurst  and  King  Street  at  same 

time,  30 
incapacity  from  disease,  30 
mistakes  in  name  may  be  corrected,  30 
iberiff  to  prepare  panels  and  cards,  29 
informalities  not  to  invalidate  verdict,  31 
challenge,  31 

to  the  array  and  to  polls,  31 
for  cause,  31 
standing  by,  31 
in  criminal  cases,  31 
informaUties  no  cause  of  challenge,  32 
objections  must  be  taken  by  challenge,  32 
striking  and  impanelling,  32 
in  criminal  cases,  32 
in  criminal  cases,  tales  allowed,  32 

different  issues  may  be  tried  by  same  jury,  32 
in  civil  cases,  33 

cards  to  be  put  in  box,  32 

of  jury  out  need  not  be  drawn,  33 
twice  number  of  jurors  called,  33 
tales  allowed,  33 
one-fourth  may  be  struck  by  each  party,  33 

or  by  clerk  of  Court  where  party  does  not  appear,  34 
different  issues  may  be  tried  by  the  same  jury  by  consent,  34 
another  juror  may  be  drawn  in  place  of  one  withdrawn  by  con- 
sent or  challenged,  34 
assessment  of  damages,  34 
refreshment  to  jurors,  34 
verdict  in  cases  of  disagreement,  34 
in  criminal  cases,  34 
in  civil  cases,  34 

three-fourths  verdict  after  six  hours,  34 
discharge  after  twelve  hours,  35 
view  by  jurors,  35 

view  by  viewers  may  be  ordered,  35 
practice  now,  35 
fees  to  jurors,  36 

fixed  by  Governor,  36 
talesmen  aUowed  fees,  36 

in  Supreme  Court,  Circuit  Court,  Quarter  Sessions  and   District 
Court,  36 
country  jurors,  36 
after  three  days'  trial,  36 

suit  in  forma  pauperis,  36 
fees  to  be  paid  on  setting  case  down,  36 

on  application  by  defendant  for  jury  of  twelve,  37  ^  j 
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Jury  Aet  {eon.) — 

fees  to  jurors  (con.) — 

costs  of  special  jury  of  twelve  paid  by  party  applying,  unless  Judge 

certifies,  37 
General  Rules,  37 
jurors'  fines  and  penalties,  37 

liabilities  of  clerks,  constables,  justices,  sheriff,  viewers,  coroners, 

jurors,  37,  38 
making  default,  38 
embracery,  39 

recovery  of  fines  for  non-attendance,  39 
other  fines,  39 
Jury  Courts,  cause  lists  in,  100 
Justice  of  the  Peace,  ^ 
affidavit  before,  1 14 

for  use  in  Federal  Court,  12 
Landlord  and  Tenant.— See  Forfeiture  and  Validation  of  Leases  Act 
Landlord  and  Tenant  Act,  1899— 

form  of  precipe  and  writ  of  summons  in  replevin  under,  57 
Land  Tax  Assessment  Act,  1910  (Commonwealth)— 

appeal  under,  heard  before  Judge  without  jury  94 
L^;al  Practitioners'  Act— 

Victorian  barrister,  admission,  113 

barrister,  admission  as  solicitor. — See  Admission  of  Solicitors. 
special  agreement  as  to  costs,  113 
bill  "  a  month  "  before  action,  meaning  of,  114 
taxation  by  Deputy  Registrar,  114 
stay  after  final  judgment,  114 
order  to  pay  sum  due  by  solicitor,  114 
disputed  retainer,  114 
Legal  Process  FaciUtation  Act,  1904^  41 

writ  of  summons,  commissioners  for  affidavits  may  be  empowered   to 

issue,  41 
subpoena,  commissioners  for  affidavits  may  be  empowered  to  issue,  41 
praecipe  for  writ  and  subpoena,  to  be  received,  41 
prsecipe  for  summons  to  be  sent  to  Prothonotary,  41 
Rules  of  Court  under  this  Act,  41,  59 
towns  where  writs  issue,  59,  100 

C.P.S.  or  Chamber  Magistrate  to  issue  writ  to  take  praecipe,  59 
to  be  sent  to  Prothonotary,  59 
Lismore-Tweed  Railway.— S^ee  Grafton-Tweed  Railway,  90 
Local  Government  Act,  1906— 

Rules  regulating  appeals  under  s.  140,  78 
special  case  to  be  apphed  for,  78 
notice  of  appeal  and  copy  of  case  to  be  served,  78 
special  case  to  be  transmitted  to  Prothonotary,  78 
filing  and  notice  thereof,  78 
time  for,  78 
lodging  three  copies  of  special  case,  78,  59 

Managing  Clerk- 
not  before  25  years  old,  56 
cases  before  1903,  56 
Matter  pending,  what  is,  to  entitle  J.P.  to  take  affidavit,  114 
Memorandum  for  Mew  Trial— iSee  Mew  Trial  ^  i 
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Merite— 

defence  on — 

plea  of  illegality  is,  120 

Mining  Act,  1906— 

Rules  regulating  appeals  under  s.  159,  79 
notice  of  appeal,  79 

form  of,  79,82 

filing  and  service,  79 
assessors,  appointment  of,  79 

agreement  to  proceed  without,  80 
abanidonment  of  appeal,  80 

costs,  80 
setting  down  for  hearing,  80 

notice  of,  80 
order  of  Court,  80 
Rules  r^ulating  appeals  under  s.  167,  80 
notice  of  appeal,  80 

form  of,  80,  82 

filing  and  service,  80 
security,  80 
special  case,  81 

filing,  81 
hearing,  81 
Rules  regulating  appeals  under  Part  VIII.,  Div.  2.,  81 
Warden  to  state  and  sign  case,  81 

filing  and  hearing,  81 

Judge  in  Chambers  to  hear,  81 

may  be  heard  by  Full  Court,  81 

time  for  heanhg,  81 

notice  of  filing  and  hearing,  81 
form,  82 
power  of  Court  to  enlarge  time  and  amend,  81 

Mistake^  order  made  by,  set  aside,  123 

Never  indebted,  setting  up  uUra  vires  under  plea  of.  1 18 

Mew  Trial- 
procedure  by  rule  nisi  abolished,  91 
notice  of  appeal  to  be  filed  and  served,  91 

time  for,  91 

signature  by  counsel,  91 

affidavits  with,  91 
Judge's  notes  to  be  obtained,  &,c,,  92 
time  of  hearing,  92 
grounds,  92 
exhibits,  92 
no  appearance,  92 
notice  not  to  operate  as  stay,  92 
grounds  for, 

small  sum  in  issue,  105 

tampering  with  jury  list,  23 

misconduct  of  juryman,  105 

issue  not  tried,  105 

•evidence  wrongly  admitted,  105 
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Mew  Trial  (con.)— 

grounds  for  (con,) — 

nonsuit  on  opening,  105 

after  adverse  ruling,  106 
damages  excessive,  106 
inadequate,  106 
power  of  Court  to  reduce,  106 
mis-direction,  106 

on  question  of  measure  of  damages,  106 
after  reference  by  Court,  111 
costs  of  first  trial,  106  119 
cases  under  old  rules,  118 

memorandum  filed  and  notes  ordered  out  of  time,  118 
signature  of  memorandum,  118 
dispensing  with  Judge's  notes,  118 
evidence  on  commission,  need  not  be  printed,  119 
shorthand  notes,  119 
time  for  moving  for  rule  nisi,  119 
entering  verdict  or  nonsuit,  on  application  for,  115 
Mominal  defendant— S^66  Claims  against  the  Goveniment 
Non  aisumpstt — 

plea  of,  setting  up  fraud  of  agent  under,  118 
Monsnit— /Se6  New  Trial 

entered,  though  not  asked  in  rule  nisi,  115 
Motioe  to  admit  facts- 
party  may  give  notice  to  admit  facts,  93 

time  for,  93 
costs  of  proof,  on  refusal  to  admit,  93 
admission  is  only  for  purpose  of  particular  cause,  93- 
amending  or  withdrawing,  93 

Oaths  Act- 
competency  of  witness,  114 

unintelligible  witness,  114 

extra-judicial  oath,  114 

matter  pending,  114 
Offence  punishable  on  summary  conviction — 

what  is,  under  Federal  Service,  &c..  Act,  122 
Order  abandoned,  120. 

of  Court  made  by  mistake,  set  aside,  123 

of  Judge.— fifee  Judge. 
Order  of  business,  before  Full  Court,  91 
Ouster,  affidavit  denying,  106 

Particulars— 

in  action  for  false  representation,  117 

in  action  by  land  agent,  117 
Partner,  death  of,  effect  on  attorney's  retainer,  105 
Pauper,  dispaupering  order,  ex  partSf  120 
Payment  into  Court,  costs  after,  103 
Ptea— 

further  time  for,  when  writ  specially  endorsed,  86 
two-day  rule,  three  days  cannot  be  given,  119 

false,  striking  out,  102 

of  cross-action,  what  allowed,  103 
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Ptoa  (con.)— 

unvehfied,  costs,  118 

of  never  indebted,  setting  up  ultra  vires  under,  1 18 
of  non  assumpsit,  fraud  of  agent,  118 
Pleadillg  several  matters — 
against  Crown,  103 
setting  aside  order,  103,  118 
Postea,  amendment  of,  108 
Postponement  of  trial- 
publication  by  plaintiff  of  statements  relating  to  matter,  105 
Praecipe— 

for  summons  in  replevin,  form,  57 
or  request  to  be  filed,  whenever  fees  payable,  68 
for  writ  issued  in  country  town,  41,  59 
Prisoner.— /See  Habeas  Corpus  ad  test. 
Privy  Coundl— 

order  in  Council  providing  for  ex  parte  hearing,  42 

appeals  from  High  Court,  order  in  Council  r^ulating,  44-46 

stay  of  proceedings  refused  on,  115 

appeal  from  judgment  on  demurrer,  115 
refused  on.  judgment  decreeing  partnership  accounts,  115 
granted,  where  special  leave  given  by  Privy  Council,  115 
appealable  amount,  115 

affidavit  of,  115 
transcript,  what  included,  115 
Proceeding  in  cause  after  lapse  of  a  year,  103 
Production  of  documents  on  motion,  107 
Prollibitiony  rule  nisi  for,  amendments  in,  108 
Protlionotary— 

chief  clerk  may  perform  duties  of,  under  consolidated  rules,  56 

deputy,  54 

chamber  practice  before,  55 

power  to  make  rules  as  to,  55 
rules  relating  to,  97 

matters  excepted,  97 

consent  orders,  97 

reference  to  Judge,  97 

application  to  Judge,  97 

appeal  by  request,  98 

reference  to  Judge  not  a  stay  unless  ordered,  98 

costs  of  reference,  98 

costs  of  matters  before  Prothonotary,  98 

Deputy  Prothonotary  may  act,  54,  98 

Qualifying  fees,  63 

Real  Property  Act,  s.  27— 

issues  triable  by  jury,  1 15 

s  73,  making  Judge's  order  Rule  of  Court,  116 
Rehearing,  case  restored  to  list  for,  123 
Removing  cause  to  District  Court.— ^See  District  Court 
Replevin,  form  of  praecipe  and  writ,  57 
Reply  by  counsel,  in  revenue  cases,  120 
Request  or  praecipe  to  be  filed  whenever  fees  payable,  68 
Residence  of  foreign  corporations,  102 
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Retainer  of  attorney,  effect  of  death  of  partner  defendant,  105 
Right  to  begin,  on  demurrer.  103 
Rule  of  Court,  making  Judge's  order  a. — See  Judge. 
Rule  nisi  for  new  trial,  procedure  by,  abolished,  91 
Court's  power  to  enlarge,  1 19 

Seales  of  Costs.— ^ee  Costs. 

Serviee— 

of  Chamber  sunmions,  time  for,  120 

power  of  Court  to  order  substituted  service,  123 

of  writ  of  summons, 

affidavit  of,  at  "  usual  residence,"  irregular,  102 

on  foreign  corporation  within  jurisdiction,  102 

on  clerk  in  defendant's  office,  102 
of  subpoena,  under  Federal  Service,  &c..  Act,  leave,  122 

Service  and  Execution  of  Process  Act,  1912  (Commonwealth)— 

writ  of  summons — 

definition  of,  amended,  49 

indorsement,  for  service  out  of  jurisdiction  under  C.L.P.  Act,  not 

necessary,  122 
setting  aside,  too  much  time  allowed,  or  wrong  amount  claimed,  no 
grounds,  122 
application  for,  before  plaintiff  has  obtained  leave  to  proceed,  122 
appearance — 

time  limited  for,  49 

too  much  time  allowed,  not  ground  for  setting  aside,  122 
summons,  service  of — 

offence,  indictable  or  punishable  summarily,  50 
complaint  of  wife  or  child  desertion,  50 
subpoena — 

leave  to  serve  may  be  obtained  from  a  Judge  in  Chambers,  122. 
dtices  tecum,  included,  50 
summary  conviction — 

offence  punishable  on,  leaving  a  wife  without  means  of  support 
not  an,  122 
warrant — 

indorsement  on,  authorising  execution  in  another  State,  indictable 

offence,  50 
punishable  on  summary  conviction,  50 
indictment  found  and  presented,  50 
complaint  of  wife  or  child  desertion,  50 
order  for  support  or  maintenance,  failure  to  comply  with,  50 
order  to  pay  money  or  do  act,  non-compliance  with,  50 
fine,  non-payment  of,  50 
provisional  — 
issue  of,  51 
discharge  after,  51 
judgments — 

registration  of  and  proceedings  thereunder,  51 
certificate  of,  effect  of,  51 
form  of,  interest,  51 
costs — 

of  certificate  of  judgment,  51 

order  for,  incorporation  of,  in  certificate  for  judgment,  51 
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Service  of  Foreign  Process- 
rules  as  to,  96 

Judge  to  appoint  person  to  serve,  96  ^ 

mode  of  service,  96 

return,  96 

affidavit  of  service,  96 

verification  by  Notary  or  Prothonotary,  96 

certificate  of  costs,  96 

transmission  of  documents  to  Attomey-Greneral,  96 

form  of  Prothonotary's  certificate,  96 

substituted  service,  96 

chief  clerk  may  act  for  Prothonotary,  96 
Setting  aside- 
judgment — 
delay,  120 

judpaent  must  be  on  affidavit,  120 
declaration,  delay,  120 

writ,  under  Federal  Act,  122 
Several  matters- 
pleading  in  suit  by  Crown,  103 

rescinding  leave,  power  of  Judge,  103,  118 
Sheriff- 
may  require  solicitor  to  deposit  money  for  fees,  83 
and  to  give  undertaking,  83 

repayment  of  excess,  83 

solicitor  making  default  in  payment,  83 

scale  of  fees,  94 

costs  in  interpleader. — See  Interpleader. 

fees  for  second  man  in  possession,  113,  115 
Signature- 
to  pleadings,  by  clerk  of  another  attorney,  117 

of  memorandum  for  rule  nm,  by  counsel,  118 

of  notice  of  appeal,  91 
Solicitor.— 5ee  Admission  of  Solicitors— Attorney. 

struck  off,  leave  to  employ,  117 

resuming  practice,  after  fifteen  years,  117 
Solicitor  and  client— 5ee  Costs. 
Special  case- 
three  printed  or  typed  copies  to  be  lodged,  59 

scales  of  costs  apply,  109 
Special  indorsement— 

not  itself  a  reason  for  certificate  for  costs,  63 

further  time  to  plead,  when  granted,  86 

claim  for  interest,  102  .   • 

"  cash  advanced,"  102 
Stay  of  proceedings.— S^ee  Privy  Council. 

where  action  vexatious,  107 

pending  decision  in  another  matter,  107 

pending  appeal,  107 

second  action  on  same  contract,  different  breaches,  107 

on  High  Court  judgment,  107 

on  District  Court  appeal,  107 

after  final  judgment  on  bill  of  costs,  114 

under  Federal  Service,  &c..  Act,  122 
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Sabpcena— 

issue  of  at  country  towns  by  C.P.S.,  41 

praecipe  to  be  taken  and  indorsed,  59 
forwarded  to  Prothonotary,  41,  60 

fee  on  issuing,  60 

number  of  names  on  writ,  60 
leave  to  serve,  under  Federal  Service,  &c.,  Act,  122 
duces  tecumy  to  Government  department,  58 

documents  sent  to  Associate  under,  58 
See  Service  and  Exeeution  of  Process  Act 
Substituted  service,  power  of  Court  to  order,  123 
SummonSy  Chamber. — See  Cliambers. 
SummonSy  Writ  of — 

irregular  affidavit  of  service  of,  102 

service  on  foreign  corporation  within  the  jurisdiction,  102 

on  clerk  in  office,  102 
special  indorsement  on,  certificate  for  costs,  63 — jSe6  Special  Indorsement* 
issue  of,  in  country  towns,  41 

by  C.P.S.,  41 

prsecipe,  41,  59 

sent  to  Prothonotary,  41,  60 

fees,  60 
issued  under  Federal  Act,  indorsement,  122 

time  for  appearance,  122 

setting  aside,  122 

jurisdiction  to  issue,  122 

setting  aside,  stay  of  proceedings  for  purpose  of,  122 
in  replevin,  form,  57 

See  Service  and  Execution  of  Process  Act 
Supreme  Court  and  Circuit  Courts  (Amendment)  Act,  1M2— 
appointment  of  Judges,  52 
more  than  seven  Puisne  Judges,  52 
acting  Chief  Justice  may  be  appointed,  53 
Judge  in  special  jurisdiction,  any  other  Judge  may  act,  53 
Circuit  Courts  abolished,  53 
circuit  towns  to  be  appointed,  53 

Supreme  Court  to  sit  at,  53 

list  of  towns,  54 
venue,  54 
gaol  delivery.  Supreme  Court  at  Sydney  to  be  Court  of,  54 

rules  as  to,  98 
chamber  work,  Prothonotary  or  Deputy  to  take,  54 

rules  as  to,  97.    See  Protlionotary. 
Supreme  Court  and  Circuit  Court  Act,  1900— 

amended  by  Judges'  Pensions  Amendment  Act,  1906,  15 

by  Supreme  Court  and  Circuit  Courts  (Amendment)  Act,  1912,  52 
Supreme  Court  Procedure  Act- 
issues  of  fact  under  Real  Property  Act,  tried  by  jury,  115 
nonsuit  entered  under  s.  7,  though  not  asked  in  rule,  115 
verdict  entered,  though  jury  disagreed,  115 

where  rule  asked  for  new  trial,  115 

Time,  runs  in  vacation  under  Statute,  117 

Title,  amendment  of,  108  ^  j 
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Trialy  postponement  of,  105 

"  Two-day  order  ** — three  days  cannot  be  given,  119 

Under  lessee,  relief  against  forfeiture,  14 

Vacation,  time  runs  in,  under  Statute,  117 
Venue— 

any  place  in  N.8.W.,  54 
change  of — 

Judge  has  power  to  order,  104 

agreement  as  to  venue,  104 

evidence  on  application,  104 

prejudice  by  act  of  party,  104 

delay  in  hearing,  104 

country  cases,  104 

appeal,  104 

plaintiffs  application,  104 

in  ejectment,  before  issue  filed,  105 
Verdict,  entering,  on  appeal,  115 
Verifying  plea,  costs  where  unverified,  1 18 
Vexatious  action,  Court  may  stay,  107 

Waiver— 

by  delay  and  attending  taxation,  120 

by  asking  for  adjournment,  120 
Vfwmnt—See  Service  and  Execution  of  Process  Act 
Witness- 
qualifying  fees,  63 

treating  as  hostile,  112 

contradicting  in  rejoinder,  112 

incompetency  to  take  an  oath,  114 

unintelligible,  114 
Witnesses  Examination  Act— /See  Commission,  Evidence  on. 
Writ  of  Ca.  Re.— See  Arrest  on  Mesne  Process. 

of  Habeas  Corpus  ad  test.— See  Habeas  Corpus— 

of  summons  —See  Summons,  Writ  of. 

of  summons  in  replevin,  form,  57 

of  subpoena. — See  Subpoena. 

of  ft.  fa.— See  Fi.  fa. 
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